Judgment of the Lords of the Judicial Com-
miltee of the Privy Council on the Appeal of
Turnbull and Company v. Duval, from the
Supreme Court of Judicature of Jumaica ;
delivered 18th April 1902,

Present at the Hearing :

Lorp MACNAGHTEN.
Lorp Davey.
Lokrkp ROBERTSON.
Lorp LINDLEY.

[Delivered by Lord Lindley.]

The question raised by this Appeal 1s whether
a security for 1,000/. given to the Appellants by
a married woman for debts of her husband is
impeachable by her. The Supreme Court of
Jamaica held that it was. The creditors to
whom the security was given have appealed
from their decision.

The Respondent did not appear by Counsel ox
otherwise on the hearing of the Appeal which
their Lordships regret.

The facts are as follows :(—

Mr. Duval the husband of the Respondent
was in business in Jamaica and was in pecuniary
difficulties and indebted to the Appellants. They
carried on business in Jamaica under thie name
of Turnbufl & Co. They also carried on business
in London under the name of Park Macfadyen
& Co. aud in New York under the name of
Paxk Son & Co. Their agent in Jamaica
was a Mr. Campbell. He was manager for
Turnbull & Co. and was the agent in Jamaica
of the other firms.

In August 1898 when the security in question
was given Mur. Duval was indebted to all these
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firms. e owed the London firm only a small
sum, about 227.; but he owed the New York
firm nearly 1,5000., and he owed the Jamaica
firm nearly 1,000l Tbis sum was mainly due
for beer supplied by Campbell for Turnbull &
Co. to Mr. Duaval to enable him to fulfil a
contract which he had entered into for the
supply of beer to the military forces in Jamaica.

Mr. Duval’s indebtedness to the New York
firm was for brick-making machinery which he
bad obtained in order to start a brick factory.
Throughout the summer of 1898 Campbell had
been pressing Duval to reduce his indebtedness
and had threatened to stop supplying beer unless
he did.

Mys. Duval is according to her own account
a good business woman. She was on good
terms with her husband and trusted him; hut
they were not living together in August 1898.

Mr. Campbell was not a stranger to her. He
was an executor and a truslee of her father’s
will and presumably therefore a friend of her
father. Her father died in January 1898 and by
his will, after making a devise and bequest to
another daughter the testator devised and be-
queathed the residue of his estate to Mr. Campbell
and another gentleman upon trust to sell and
convert the -same into money and to hold the
proceeds upon trust (énfer alia) to invest a sum
of 2,000!. for the benefit of Mrs. Duval and her
children.  He gave very wide discretionary
powers to his executors and trustees as to selling
his preperty and winding up his affairs and
subject to previous devises and bequests he
directed his trustees to pay and divide the ulti-
mate residue of his estate amongst his three
children and two nieces. Mrs. Duval therefore
was entitled to one fifth of her father’s residuary
estate and Mr. Campbell was a trustee of that
share for her.
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In August 1898 the accounts of her father’s
estate had not been settled. The amount of her
share of the residue was not ascertained until a
vear afterwards and was then found to Dhe 665..
after deducting legacy duty. Mr. Campbell
however was the person whose duty it was to
realise and ascertain and pay over lLer share to
ber. The Appellant’s contention that he stood
in no fiduciary relation towards her is obviously
untenable.

According to Campbell’s evidence Duval was
the first to suggest a security on his wile's
property ; he said that his wife would consent
to give it. Duval says Campbell first suggested
that Mrs. Duval should be applied to for assis-
tance. Be this as it may if was ultimately
arranged that Campbell should have a security
prepared and that Duval should get his wife
to sign it.  Accordingly it was prepared by
Campbell’s solicitors frem his instructions.
Campbeil gave it to Duval; Duval got his wife
to sign it. Pietersz who was Campbell’s chief
clerk witnessed it and bhronght it baek to Camp-
bell signed. He went with Duval to get it
signed and he went at Campbell's request.

Mrs. Duval stated in her evidence that she
never authorised her husband to ofter her pro-
perty as security; and she never had any
communication with Campbell about the matier.
She never requested anyone not to take pro-
ceedings against her husband. Shortly before
the 5th August 1898 she and her Liusband talked
about ler giving security. She knew that he
was in difficulties about the beer business and
believed that 1,000/, would get him out of his
troubles. She knew that he had a brick factory
and machinery buat not that he was in difficulties
with reference to this. She knew nothing about
any document she was to sign until it was
brought to ber hy her hushand. She had no




advice about it; she did not read it; it was nof
explained to her. She signed it because her
husband pressed her to do so and told her he was
being pressed Dy Campbell and because she
helieved that if she would sign it for 1,0007. it
would enable her husband to settle the beer
contract. She meant to lend him 1,060/ to get
him out of his trouble. It was witnessed by
Pietersz. She says that he told her there was no
harm in it; and that she attached importance
to this statement as she knew he was Campbell's
chief clerk and she relied on Campbell for pro-
tection. Pietersz however denies that he said
there is no harm in it or anything to that effeet.

Mrs. Duval’s statements as to what she knew
of her husband’s affairs; of what he told her;
and of the pressure under which she signed the
security are all corroborated by her husband.

The security signed is set out on page 35 of the
record. It is by no means a simple document.
It is not a security for a present advance to her
or to her husband. 1t states Duval’s indebted-
ness to the three firms in divers large sums of
money and confains a statement that the partners
had at Mrs. Duval’s request agreed not to take
proceedings against her husband until after the
30th September 1898 and then it gives a charge
on her share of her tather’s residuary estate in
favour of the partners carrying on business under
the three firm names above mentioned for all
sums due or to become due from her husband to
them in respect of any business transactions and
a covenant by her to pay what may be so due.
But both the charge and the covenant are limited
in amount to 1,000/,

It is unnecessary to state at length the further
dealings between the parties. Arrangements were
made between Duval and Campbell for reducing
the debt on the beer account and it was con-
siderably reduced. In August 1899 Mrs. Duval




received an account of what was due to her in
respect of her father’s estate. Tbe amount was
700L. less duty but she was told there was a
charge upon it in favour of Messis, Park Mac-
fadyen & Co. and that belorr any monry could
be paid to her she must arrange with them.,  This
induced her to consult Mr. Gray a solicitor who
obtairiedd a copy of the security and af once
endeavoured to have it amicably set aside. In
this he was not successful.  In November 1899
the trustees of the will paid Turnbull & Co. the
sum of 003, being the Dlaintiff’s sharve of her
father’s residuary estate. On the 19th December
1809 her husband became bankrupt. On the
21st Mrs. Duval commenced the present action
against Turnbuall & Co. By her claim she im-
peached the wvalidity of the securily she had
signed and demanded payment to her of the sum
of 663/, received by the Defendants. A defence
was putin. The Plaintiff obtained the usnal order
for discovery from the Delendants; but they did
not apply for discovery by her. The trial came
on in due coursc; witnesses were examined
documents were put in evideuce ;s but a deed of
the 18th August 1898 liereafter referred to was
not produced or veferred to. I'he  action
was tried by the Chief Justice without a jury
and he set aside the deed. The Plaintiff
however was willing to pay what was still due on
tlie beer account viz, 1614 odd and she obtained
judgment for the balance of the 6654 with
interest and costs.

From this decision Tuwrnbull & Co. appealed to
the Supreme Court and the Appeal was dismissed
with cosis. The Appeal now before their Lord-
ships is from this decision of the Appeal
Court and from a refusal to divect a new trial.

The effect of the evidence given at the trial
has been already stated. In the face of sumch

evidence their Lordships ave of opinion that it is
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quite impossible to uplold the security given by
Mrs. Daval. TItis open to the double objection
of having becn obtained by a trustee from his
cestui gue trust by pressure through her husband
and without independent advice and of having
been obtained by a lhushand from his wife by
pressure and concealment of material facts.
Whether the security could be upheld if the
only grouund for impeaching it was that Mrs.
Duval had no independent advice has not really
to Dbe determined. Their Lordships are not
preparcd to say it could not, Bub there is an
additional and even stronger grouud for im-
peaching it. It is in fheir Lordship’s opinion
quite clear that Mrs. Duval was pressed by her
hushand to sign and did sign the document
which was very different from what shie supposed
it to be and a document of the true nature of
which she had no conception. 1Itis impossible
to lold that Campbell or Turnbull & Co.
are unaffected Dby such pressuve and ignorance.
They left everythiing to Duval and must abide
the conscquences.

Their Lordships do not think it necessary to
vefer to authorities to show that such a trans-
action cannot stand. The well-known case of
Bridgmanv. Green 2 Ves, S. p. 627 is conclusive
to show that Turnbull & Co. can obtain no
benefit from it.

Bui then it is said that since the trial an
important document has been discovered which
entitles the Appeliants to a new trial. This is a
deed dated the 18th August 1898 and made
between Duval of the one part and his wife
of the other part. It recites Duval's indebted-
ness to Turnbull & Co. to the extent of
1,6007. and the seeurity given by hLis wife as
already mentioned. The deed then contains a
covenant by Duaval to indemnify her and a
conveyance and assignment of property for the
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same purpose. This deed ought it is said to
have been registered; but it ‘was not registerved
until the 19th 3fay 1900. In the meantime
Duval had become bankrupt and obtained his
discharge and judgment had been given in
favour of the widow in the present action, Its
registration first brought it to the knowledge of
the Appellants. .

As already stated they made no application
in the action for discovery of documents. It
appears however that Mvs. Duval or her solicitors
lhad this deed or a copy of it as it rwas
in Court at the trial ready to be produced if
wanted. From one point of view it corroborates
Mrs. Daval’s story for it only refers to ler
husband’s indebtedness to Tuvnbull & Co., and
contains no allusion to the other firms and
Mrs. Duval only knew of the beer trouble. On
the other hand the deed states that Duval was
indebted to them in 1,600/ a much larger sum
than she said she had any idea of, and the
Appellants contend that this shows that she
knew more about her husband’s affairs than she
admitted ab the trial.

The Supreme Court refused a new trial and
their Lordships are of opinion that they were
right in so doing. A new trial ought never to
be lightly granted. No case of fraud or surprise
is made out. Inability to obtain knowledge of the
document before the trial is negatived by the
fact that Mrs. Duval or lLer solicitor had it or a
copy of it and no application for discovery was
made Ly the Appellants. Further it is plain
that Muwrs. Duval had no idea of what she had
heen induced to sign before August 1899 when
she saw a copy of the secuvity sent tc her by her
solieitor.

it is not suggested that she had any more
advice when she signed the deed of the 18th of
Auvgust 1898 than she had when she signed the




security of the 13th. 'The deed of the 18th of
Aungust might perhaps have been useful to the
Appeliants on the trial for her cross-exanination.
But this i3 all that c¢an be said about it; and
theiv Lordships eoncur with the Sapreme Court
in thinking that it ought not to alter the final
resulf.

Their  Lordships  will hwmbly advise
Majesty to dismiss the appeal.
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