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MR.

MEIRD DAY.

STURRT BEVAN: When your Lordships' Board adJonrned;*I-haa drawn

attention to the Board of Commerce oase~'tﬁe reasons and principles
of that deoiaion heing the foundation of my appeal in this ocase.

There are two other cases whioh I should like to
refer to shortly, and those will conclude the‘referenoes to

authority which I have to meke. The first is The Attorney General

for Oanada v. The Attorney General for Alberta ~reported 1n 1916,

1, Appeal cases. on page 588; the Jndgment of the Board, which ‘was

delivered by Lord.Haldane,.begine on page_593. Perhaps I may read
the head note to put your Lordships in possession of the:faots.

It was ohe of the cases in which the Dominion'legislation_was-

held to be ultra vires.

VISCOUNT HALDANE: It was held that insursnce was not one of the heads

" in section 917 ‘
'STUART BEVAN: That is so. I think I may go straight to your

Lordship's Judgment, on page 595. The‘tﬁo earlier pages recite
the Bections 0of the Act which were impugned. Tord Haldane says:
"It must be taken to be now éettied that the general suthority

to make laws for the peace, order, and good government of Cenads,

" which the initisl part of section 91 of the British North America

Act oonfefs, does not, unless the subject-matter of legislation

... falls within some one of the enumerated heads which foiiow, enable

the Dominion‘Patliément to trench on the Bnbjedt-matters entrusted

- to the provinbial Legislaturea‘ﬁy the enumération"in section 92.

There is only one caaé, outside the heads enumerated in seotion 91,

in which the Dominion Parliameht oan legislate effectively as

_'regarde a province, and thet is where the. subject-matter lies

outside all of the subjeot-matters enumeratively entrueted to the
provinoe under seation 92, Russell v. The Queen is an instance of
such & caéa. ‘There the Court considered that the particular |
subject-matter in question lay outside the prdvincial powérs.

What has been said in subsequent cases beforé thiﬁ Board makes it
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clear that 1%t iaa on this ground alone,-and not on the ground that

the Canada Temperance Act was considered to be authorized as

legislation for the regulation of trade and oommeroe, that the

Judicial Committee-thought‘that it should be held that there was:

»conetitutional-authority for Dominion legislation which impoeed'

conditions of a prohibitory character on the liquor traffic

throughout the Dominion. No doubt the. Ganada Temperanoe Act oon-

—

E C
templated in certain events the use of differenpe licensing boards.

‘.and regulatione in different districts and'to this extent legin-

lated in relation to looal inetitutions. But the_Judicial

' Committee appear§ to have thought that this purpoee wae subordinate

" to & still wider and legitimate purpose of establiehing a uniform

eyetem of legislation for prohibiting the liquor traffio
throughout Canads excepting under restriotive oonditione.. The

caee muet therefore be regarded ae illustrating the principle whiel

» is now well establiehed but none the less ought to be applied

only with greet oaution that eubjecte which in one aepect and for

one purpose fall within the Juriediotion of the provincial

Legislatures may in another aspect and for another‘purpoeeltall"

within Dominion legislative jurisdiotion.” The two instances

" where that principle-hae been applied are the Russell case and the

Pulp case. Those are the only two instances, except the subse-
quent Licensing case, which was really determined bp the'judgment
in the Russell case, where this prinoiplei which, in your Lordshipe
worda must be'"applied only with great oaution" has, in faot; '

Ny been applied.

VISCOUNT HALDANE: I think it is worth while reading at the top of

- page 597.

STUART BEVAN: If your Lordship pleaeee;;-"Nor.do they think that

1t oan be justified for any such ressons as appear to have prevail-

ed in Russell v. The Queen. Ko doubt the business of insurance
is a gery important one, which has attained,to great dimensions
in Canada., But thxt this is equally true of otherlhighly. |

important and extensive forms of business in Canada whioh are
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today freely transaoted under provinoial authority. Where the
British Rorth Amerioa Aot has taken such forme of husiness out
of provincial Jurisdiotion, as in the oase of banking, 1t has

done 80 by express words which would have been unnecessary had the

~argument for thefDominion Government addressed to the Board from

the Bar been well founded' Where'a oompany is inoorporated to

carry on the business of insuranoe throughout canada and desires

to possess rights and powers to that effeot operative apart from
further\authority.‘the,Dominion Government oan inoorporate it
with such rights end powers,to the full extent efplained by. the
deoision‘in the case o:,dohnﬁDeere.Plow,Cbmpanj V. Wharton. But

if a oompany”eeekstonly provinoialdrights'and powers, and 1s con-

~tent to aooept such rights and powers . in other provinoes from the

provinoe ot its inoorporation as has been explained in the oase.

of the Bonanza Company.

VISCOUNT HALDANE: The last sentence needs a word of qualificstion.

MR.

That is true with regard to the legislation that existed at the

-time in Ontario when the Bonanza case was deoided ‘but it is not .

necessarily true in the provinoes where the Ashbury ‘case applies.
The provinoes do differ as to. the principles with regard oorpora-'
tions, - ‘ '

STUART BEVAN My real purpose in reminding your Lordships of that
decision is that, when.one comes to”oonsider,the_evidenee in this
ocase, I rely upon the language used‘hy'your'Lordshipsvin that case,
that the principle is one‘that must be spplied only with very great

08re.

LORD DbNEDlH- I take it that the argument against you is extraordinar-

MR.

i1y olearly brought out by that one sentenoe of Lord Haldane 8
speaking of the Russell ease?
STUART BEVAN: Yes. |

"~ LORD DUNEDIN: If we substitute th for the words "prohibiting the

liquor traffio"; you oould really read that as applying to this
oase, "the Judioial Committee appear to have thought that this

purpose was subordinate to a still wider and legitimate purpose
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| of'eetabliehing" a uniform system of legislation for dealing with
the suppression of strikes throughout Canada ------- |

MR. STUART BEVAN: There must be some 11m1tation beoauee if that is
- to be ocarried to 1ta full extent, the Dominion Parliament would
have the power to legislate generally with regard to any matter.

LORD|DUNEDIH., That is what Lord Watson eaid in this case.

MR. STUART BEVAN: And; therefore,'lt may very well be that your |

| Lordships will look at the facts of this partionlar case, firet of
all the provieions of the statute 1tse1£ whioh of course,
~disclose the purpoee to some extent, and to the evidenoe in the
eaee as to the oondltions existing, | 4 ,

‘LORD ATKINSON 1s not that really the moat 1mportant point the

| oonditione as they existed to whioh this legielation was 1ntended
to apply. o | |

MR. STUART BEVAN: That is 1t. |

LORD ATKINSON" One of the difficulties that strikes my mind is, if
this system of oonolliation was merely erected for‘the purpose of
dealing with dieputee that were in immediate contemplation that -
is one thing, but 1f 1t was dealing in advance with eomething
that might or might not arise, that is another.‘

VISOOUNT HALDABE If the case is analogoue to the oase of Rueeell v.
The Queen, it might Jjustify immediate legialation. -

MR, STUART BEVAN: vIn the Board.of Commerce case attention was drawn
by thielhoard to the nature of this legislation, whioh was not
directed to a partioular state of tnings' 1t related to all, and
it was 1ndefin1te 1n 1te application, and the Aot would be in
existence until it wae repealed 'and lt would affeot everybody in

- the provinoee ooming within the provieione of the Act for all times

VISCOUNT HALDANE: The relevanoe of thie case is this. We said: No
doudbt 1neuranoe is a very highly 1mportant business oarried on
all over Canada, but still it 15 a matter with which the provinoee
oan}deal under section 92, and, therefore, as they have that right
exolneively, it cannot oome wlthln the special applioation of

pesace, order and good government, and lt does not come within
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trade and commerce. :

 MR. STUART BEVAN- Yes, my Lord, that is well eetabliehed hy thie case.

LORD DUNEDIN: I have yet to understand the distinotion with regard
to the'generality. It 15 no use casting up to me the words of
Lord Watson that there must be a limit somewhere. The question
'is whether thie caee is not of the general eort and I do not
for the moment find it very eaey to see the differenoe.r Insur-
henoe is quite different - because 1neuranoe is not everybodye'
matter. ATrade dispate 1is souniversal that 1t permeates ‘the whole
of eociety. It would almoet drive you to this dietinotion, which -
would ‘Seen rather slender thet although there mey or may not be
a trade diepute there alwaye 18 a thirst whioh some’ people do
not want to be gratified by, aloohol. |

MR. STUART BEVAN: I.an going to ask your Lordships to treat that

'eeee'ae a case whioh is sul generis.

VISCOUNT HALDANE: Supposing there 1s an epidemic of cholera all
over Caneds, could not the Dominion legislate fo r that?
/ﬁoudhnqdeZE'
1 .

MR. STUART BEV1H° I should think the prebahiy cou
v l W A[
LORD DUNEDIN: You would probebly get that 3

would be like a war.

VISCOUNT HALDANE: What I had in my mind was this;u4§fe generality or
mere importanoe will not be enffioient- must gsﬁzthere ‘be the
other element, which you "have Just epoken of, danger to the State?

- MR. STUART BEVARN: Yee, ny Lore, that was my submission on the last
ocoasion, | | N

LORD ATKINSON: The evil thet is sought to be oerreoted.mnet have
spread so far es‘to be of nationai importence, and must call for
a speedy remelly. If thetthing can be left in ebeyanoe, and may

- never be required to be”pht into operation; and can be dealt with
by the provineee theh‘ite importahoe and generaiity are not

| 'enough? “ o vl. : | o .

MR, STUART BEVAN:"There must be the element of emergency and prompt
. dealing with it in the Dominion interest. = J
LORD DUFEDIN: I am only speaking for myself, and ethere‘mey very well
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,think differently.\ To ‘my mind the Ruesell case 18 not on emergency
at all, and I ‘think Lord Watson did not think 80, because there
is hiegremark about a thing,whioh was looal to begin,with,
‘epreading 80 ﬁueh es to'go all'over‘cenada. |

VISOOUNT HALbANE: The Russell oeee is not on emergency. ,

MR. STUART BEVAN: I agree, 1f I msy say 80; there 16 not & word

, about emergeney or pnblio danger.. , ' ‘

‘LORD ATKINSON: It wes an endeavonr to put down a vieione habit.,,

MR, STUART BEVAN: To control the use or abuse of liquor. D
VISOOUNT HALDANE | Ae'Lord Wafeon eeid ;their iordshipe inxthe later R
caee were relieved from ‘the diffieult task of deciding whether

they wonld have agreed with the Russell oase. |

¥R. STUART BEVAN: 7Yes, 1In the Fort Frances case and the Board of
Oommeroe cass, the ooneideration,of.the Russell oase wag really
dealt with under the head of emergeﬁey. As I Bﬁomitted to -your
Lordships on the 1aet occasion, a reference to the argument in
both those cases, and to the Judgments of the Board shows quite
oclearly that the position was regarded from three_points.of view:
first of all, trade and commerce; Bsecondly, orimlnalrlaw;uend,
fhirdly, emergency; endlno separate point waa'takeh that there
was a fourth ground on which it could be considered, eomething
short of emergency and Dominien-wide importance namely, the oaee
made in the Russell ocase.,

VISCOUNT HALDANE: That you get from the judgment.

MR, S'.L‘UART BEVAN: Yes. N | B

VISCOUNT HALDANE: The argement doee not»matfer.‘ A ease like the Fort
Franeee case eannot help, beoause there there was an emergenoy,
1t was war legielation | "[ | i ‘.' o |

#§9669E2—5A59£§E+ There 1e no other case exeept the ‘Russell eaee that
I remember in which the Dominion hae”legielated'eneoeeefully.

- MR. STUART BEVAN: :The‘Rﬁseell eeee'ehd'fhe-Forf Frances case are the

only two in all the- hietory of this legislation, and the Rueeell

'caee, I submit, ie sui generis, and the Fort Franoee oase is

emergency.
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VISCOUNT HALDANE: I looked throngh yesterday the rather thiok volume
of the Shorthand Notes in the McCarthy oaee, in which no Jjudgment
was delivered. It ie obviouelthat there was a snppreeeed feeling
that their Lordehips‘might not have deoided theZRuaeell case in
quite the same way‘ifvthey had had it before them; ' That runs all
through tﬁe'argumemt. You see: 1t emerge in some of Mr. Davey's
obeervations and their Lordehipe do not dissent at a11 violently.
'They say: The Russell eaee has been decided, end we are rellieved
from the duty of eeying whether 1t was right or not, because the

| Privy COnnoil“doee not, as a rule, rereree its own deoieione.

LORD ATKINSON' In the Russell case there does not seem to have been
any evidence of the extent of the vioe. N

MR, STUART BEVAN: ' No. | |

VISCOUNT HALDANE- Sir Hontagne Smith eaye qﬁite eleariy that the
Russell case wee decided upon- the footing that it was outeide the
enumerated heads of section 91. » |

MR. STUART BEVAN: Yes, in the words of Lord Devey, when at the Bar,
in oonneotion'with the Russell case, your Lordahiﬁe do hot over-
rule; you explain, | ,. e , - -

LORD DUNEDIN: What was the legielation in the Hocarthy aaee9 '

MR, STUART BEVAN: It wes Temperance legislation. |

| VISCOUNT HALDANE: The Dominion having hed & victory 1n the Rueeell
case, proceeded to follow it wp by making all sorts of loeal
regulatione<in the provinces for the purpose of carrying out the
principle of the Russell deecielon. They said: You are not to sell
any liquor without eeeking lioeneee and so on. There was already
in exietence 1egielation which covered the field. Then their
'Lordships rose against the MoCarthy attempt, dut very signifioant-

1y, after a very elaborate argument they disallowed the Act
without giviﬁg any reasons. What their motives were one can only
guess, | " | -

MR. STUART BEVAN: It is quite obvious from the argument that the
decision in the Ruesell oase was‘very strongly preesed,'and,wae

not dissented from, but was elaborately explained.
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' LORD DUNEDIN: Do nmot think that my remarke are too hostile, because,

‘while I have really the greatest diffioulty in eeeing how you can

distinguieh your position from the Russell ocamse, I. have equally
great diffioulty in seeing how the other eide can dietinguish
their position from the Board of Commeroe case. N

STUART BEVAN: The Board of COmmeroe case has given in my submis-
eion, a new explanation or juetifioation of the Russell deoieion.

There ‘was no evidence at a11 and the preoiee state of thinga

_existing in the Dominion and the particular provinces at ‘that

time does not appear from the report, and we know nothing about
it. ‘

VISCOUNT HALDANE: You would be in a great difficulty if mere import-

MR.

ance and‘mere gonerality were sufficient, and they have the Russell
ocase to use againet you, as ssying that 1mportanoe‘and generality
are euffloient.. | | |

STUART BEVAN: Yes, my Lord, and I reply with avery desision

gince the Russell case, up to the date of your.Lordahips'decision
Iin the Board of COmmerce oase,

May I be allowed to read one passage again on |

. page 197 of 1922 1, Appeal Cases, the Board of commeroe case,

‘ beoauae it puts in my eubmieeion, the Buseell oaee in the right

persPeotive and explains the decision. Thie 1e in the course of
your Lordships'. Judgment on page 197: "The first queetion‘to be . |
answered is whether the Dominion Parliament could validly enaot

euoh a law. Their Lordahips obeerve that the law 18 not one

‘enscted to meet special. conditions in wartime. It wae paesed in

1919, after peace had been deolared, and it is not oonfined to any
temporary purpose, but is to oontinue without limit of time, and

to apply throughout canada. No doubt the 1nitial words of section

91 of the British North Amerioca Aot confer on the'Parliament of
Canada power to deal with suhjeots which oonoern'the‘Dominion
generally, provided that they are not withheld from the powers of B
that Parliament to legislate, by any of the express heada in sec-

‘tion 92, untrammelled by the enumeration of special heads in sectior
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91. " This is the passage~ “It may well be that the subjects of
undue combination and hoarding are matters in which the Dominion
has a great practical interest. 1In special circumstances such

‘,as those of a great war,fsach‘an interest might conceivably become
of snch'paramount and overriaing importance as to amount to what
iiea outside the heads'in gseotion 92, and is not covered by them.
fhe decision 1n5Russe11‘v. The Queen appears‘tc recegnize this as
‘constitutionally poasibie even in time of peace; but it is quite
another matter to say that under normal circumstances general
Oanadian polioy. can Justify interference, on such:a scale as the
statutes 1n controversy involve -with the prOperty and civil
rights of the inhabitants of the provinces.

LORD ATKINSON" In the case of famine they could deal with 1t?

~ MR. STUART BEVAN: Yes, "It is to the Legislatures of the Provinces
that the regnlaticn ‘and restriction of their civil rights have in

. general been exclusively confided and as. to these the Provincial
‘Legislatures possess quasi-sovereign authority. It can therefore
be only under necessLty in highly exceptienal circumstances, such
as oannot be assumed to exist in the present case;Athat thef
1iberty of the inhabitants of the Provinces may be restrioted by
,the Parliament of Canada, and that the Dominion can 1ntervene in
the interests of canada as a whole in questions such as the present
one." No one could diepute in that.case, a8 in the Ruesell case,
that the matter was of Dominion-wide interest. 1In this ocase the
legislation was directed against profiteering,‘conservation and
distribution of food supplies, which in a Dominion 11ke‘0aneda,
must necessarilyrbe_cf Dominion-wide 1mncrtance, particalariy as
‘some ef the prorinces are food producing districts, where others

?;?are more the consuning districts.

VISGOUN& HALDANE: And they are of enormous territory.

MR. STUART BEVAN: Yes, and one'wouid‘have thcaght if the Russell ocase
was to be given the applioation that will be contended for by the
respondents in this case that the principle of the Russell case |
would havo applied to this case.,
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‘ . - ‘ | Aead
VISCOUNT HALDANE- Might not it be worth while to/just a few words

in whioh I think, Lord Watson, in one case, 'Baid that the-
provinoee got under the. Britieh North Amerioa Aot of 1867 legis-
lative powers, so far as the heads of seotion 92 are conoerned
co-ordinate with that of‘the Dominion»and quite 1ndependent,.and
that there was no queetlonlof overruling? = | R
TORD ATKINSON: He says that in the csse in 1896.
VISCOUNT HALbANE I thought he had said it most distinotly 1n the
case whers he gaid that the Lieutenant Governor when onoe appoint-
ed by tho Governor General, was direotly reSponsible to the‘crown,
-and 80 were the 1eg131a$$5§?4 |

MR. STUART BEVAN: My learned friend Mr. Lawrence has been good

enough to'refer me to the case of Hodge v. The Queen, which is-
reported in 9 Appesl Cases, where ﬁeeﬁsﬁaﬁstﬁf;ays: ?When the
British North America Act enacted that there should 55 a legisla-
ture for Ontario, and that its legisletive assembly should have
exclusive authority to nake iaws for the Province and‘fcr provin-
cial purposes 1n relation to the matters enumerated 1n gection 92,
it conferred powers not in any sense to be exercised by delegation
from or as agents of the Imperial Parliament, but aunthority as
‘plenarp and na-amplo within the'limits presoribed by:seotion QEH
as the Imperial Parliament in the plenitude‘of its power poesessed
and could bestow.™ = N | o | |

LORD ATKINSON: That oannot'ba what Lord Haldane is asking for, because
you are reading from a Judgment of Sir Barnes Peacock. What ~
Lord Haldane agked for wag a judgment of Loxrd Watson.

VISCOUNT HALDANE: I think 1t was not in any of the casee phat‘you';
have cited. | o o | | | A' 1 '

MR. STUART BEVAN: I am eorry I'have not gof 1£; Perhaps my friend
Mr. Lawrence may have an Opportunity of 1ooking 1t up. I an aorry;
for the moment I cennot put my hand on it. | ‘4

N4
'VISCOUNT HALDANE The matter was touched 1n tho Queens Oounc#? case

dbut I think it was more distinctly dealt with in an earlier'é"‘

MR, STUART BEVAN:
Perhapa I may have gn opportunity of referring to’ the paaeage
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when my learned friend has-dieoovered 1t. .

DUNGAN: Is not your Lordship thinking of the case of the Liquida-

-tor of the Maritime Bank of Canada v. The Receiver Generai of New

Brunswick, which is‘reported in 1892 Appeal Cases, at page 437.
STUART BEVAN: The passage my friend Mr. Duncan is good enough

to refer me to is this. It 18 at page 442; "The objeot of the
Act was neither to weld the provinces into one, nor to subordinate
provinoial governments to a gentral authority, but to coreate &
federal government in which they should all be represented |
entrusted with the exclusive administration of affsirs in which
they had a common interest, each prorinoe retaining its independ-
ence and autonomy. That object was.aooomplishediby distributing.
between the Dominion and the prorinoes all powers exeoutive and
1egialative, and all. publie property and revenues whioh had
previouely belonged to the provinoes- so that the Dominion
Government ehould be vested with suoh of these powers, property,
and revenues as were neeessary for the due performanoe of its' :
oonstitutional tunotionsf and that'the_remainder should be
retained by the provinces for the purposee of'provincial‘govern-

ment.,"”

VISGOUNT HALDANE: If. you look at the bottom ot the page, there is

something which may be relevant there.,

STUART BEVAN: If your Lordship pleases. "It is clear, therefore

'that the provinoial legislature of New Brunewiok does not occupy

the subordinate position which was asoribed to it in the argument
of the appellants. It derives no authority from the Government
of Canada, and its etatue is in no way analogous to that of a
munioipal institution, which is an'euthority constituted for
purposea of looal administrstion. It possessee powers, not of
administration merely, but of 1egislation in the strietest senee
of that word; and, within the limits assigned by seotion 92 of .
the Act of 1867, these powers are exclusive and supreme. It would
require very express language, such as 18 not to be found in‘the

Act of 1867, to warrant the inference that the Imperial Legisla-
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tion meant to vest in the'provinoea”of‘cahada the right of exer--

cising supreme legislative powers in whioh the British Sovereign

" was %o have no share." I do not think that is the passage your

Lordship was asking for, though it is a«ueeful paesage'to state.

VISCOUST HALDANE: It is the general dootrine. There 1e.not really

MR.

any doubt about it. ,

STUART BEVAN. No, my Lora. I was reterring to‘the Board of
Commerce oaee; and'ﬁy1enbmission is that since the decision in
that case eomefhing has to be touhd‘to Justify such a deoieion as
that which was given in the Russell oase in the nature of abnormal
oiroumstances, and your Lordship points out the distinotion on -
rage 197, in special cirocumstances. Then you . give an 1ndioation

of the eort of epeoial oiroumstahoee to be looked Ior' sﬁoh as

thoee of a gresat war, and if I may be allowed to add, famine or

publio danger.

VISCOUNT HALDANE: Or pestilence.

MR.

STUART BEVAN: Yes, but 1t must be something abnormal. _

VISCOUNT HALDANE: Because otherwise you are up against the prinoiple

‘of‘tﬁe British North America Act. It was not a case of taking

the nnmﬁer of provinoee and brihging‘them into a federal relation

“with oertain powers, bnt meking a dietribution of the legislative

powers acocording to the subject matter, and giving to the various
Ce~Ma o~ .

- provinces complete autonomy as regardebheade ot legielative

" power. The dominion had only & residuary power and certain

‘ epeoified'powere;‘ anh'provinoe'is treated as & most important

‘enfity, as a country by itself, except that certain things are
reserved. Whether it was & good form of constitution or_not‘iti

it wes the form of oonetitationvthaf was adopted in 1864 at

" Quebeec.
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IORD DUN@IR- It has been i:oinf.ed out 'to me, 1 do not think
1% hos | arwthlng to do wlt.h the matter, tut 1t 1s at leest
1nterest.1ng, t.hat. in the Commonwealth of Auatral&a Aet, in tno
.section which corresponda to Soot.ion 61 of the British NHorth
| Amorioa Agt, there ia a special headlng "Goneiliation and
Arbitration for the prevention  md seuloment. of Industrial
disput.es extending boyond any one Stato .

MR STUART BEVA 1 Yese . o

IORD A'rmnsouz They uni.ﬁ.ed firat cnd delegated arter.much was

the raverse in the oaso of Oanada. |

"R STUART BEVAN Yaes, the part.ioular statute provides for the

particular thinge I think ettention is draw: to that in one
of the judgments below in this ooaa. ‘but it 18 really, I
gubmit, irrelevant to the aonstruction of the statute in thls
ocese, end the application of 'f,he particulatx olroumstences in
this oase. | | | .

| There is only one other ocase whioch I desire t.o
refer to, and that is on the uuest.ion of the oriminal law,
the third ground, Mey I give your Lordships the reference
to thate. | |

“VISO(UNT HAIDANE: ' Is that the Jud@ne'nt of Ur, Justice Duff?

'R STUART BEVAN: Yes. | | I

IORD ATKINSON: Lord v’af.aon in th9£ sase in 1006 pomt.s out that |
if you make 1t e orimo to dispute an ultra y_s,res statute, you |
might pet 1t nt.ra g;rea by e device like t.hat, and Mre ‘
Justice Duff points out the seme thing in his Judgment. o

VISCOUNT HAIDANE: What is the oase in which Mr. Justice Duff
gave the Jud rment?

"MR STUART BEVAL: It 1s the Reciprooal Insuranoo oaee.‘ The Jjudge .
m:nt was delivered on 25th Janusry lest, It is reported in
1024 2 Appeal Goses ‘at page 328, I do not. propose to road ft.

VISCOUNT NAIDANE: Kr. Justice Duff lsys down the principle.
MR STUART BEVAN: Yes, in the terms whioh lord Atkinson has been

good énough to mention,

That, 8 V
hat, my Loro, dsonoludes the authorities to whioh
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Ienave to draw attention.. In those olrcumstances IAihink all
‘that remains:for me to do is %o draw attention to iheﬁevidenoa
‘that was given in this ¢cage} there is a good deal of it, bhut

I will endeavour to seleot what really seema relevant, and ir

| my learmed friends desire to read any more, they will read it.':
There wasg very little evidenoe given on my side, I think the.:
only evlidence called on behalf of the Commissioners was of twe
‘offioclals of the undertaking, Who said that of 300 or 400 men.
affeoted by this dispute, all of whom wera not members of the .
Union, I think 80 or 90 per cent were, had gone out, they
could have oarried on’ & 1imited supply, and it WGuld not have

‘._meant plunging the City into darkness.. . But'the evidenoe:
called on behalf of the respondents included that of the

'Hinister of Lsbour, and various Government offioials, who
spoke to the oircumstances under which the Act was passed, -
‘and to the clrcumstances exlsting when the order for the
‘appointment of this Board was mede, o

IORD SALVESEN: The Minister of Labour of the Dominion Government?
MR STUART BEVAN: Yes, 1t was attempted to be eetabiished in bvoth

‘ways: that there was a national emergency first of all, justify
ing the passing ef the Act, and secondly, & national emergency

-at the dste when the operation of the Act took plaee as against
my clients, and my submission xx;'thax.when the evidence is
‘examined 15, t hat there wms a complste failure to eatablish

"sucn an emergenoy or such qbnormal circumstances at either
date or at any date. The fir,t witness oalled was Mr, Gunn.

_He was & rrade’Union‘official Who represented some of the .
~ Members of his Union in calling for'thefeppointment of this

‘Board.‘ Hie evidenoce is to be found &t page 36 of‘the‘Reoerd.

" There was a discussion when he was ‘svorn as to whethe: Hs
evidenoe wes admissible, or how'muoh of the evidenoce that had
been outlined in opening would be. admissible, and the Trial
Judge at page 50 says thiss "Iauill_reoeive evidenee‘of ;aots.

 In the case of Russell v.eThe'Queen, heWevar,uit.wes‘beld that
the Scott Act mEE= was within the juriedietien of the Dominion
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Parlisment, because it‘ﬁaS‘a widespread measure for pease, orde:
and good government but no evidenoe wes edduced in that

regard. Therefore, I do not think tpinion evidence cane be

 received here, end I enticipate that Mr. Duncan will confine

the evidence to quéstibné of faoct, although 1t wou1d Ee very -
tempting - With the defende whioh he has, no doubt, developed -
to agk Mr, Gunn his opinibh; tut I would have to rule that
out". Then on page 31 line 19 he is asked: "Are‘yod'éiso a
member of the Dominion Executive of the Canadian Electrical
Trade on, of which the Toronto branch is & unit?(A) Yes,

The Toronto branch is chartered by the Dominion Executive.

(Q) Wnat areithe.namas of the various branches of the Canadién

Electrical-Tradea Union?", then he glves. the nemes of the
various branches at line 23; then line 33: "What oites does
‘the Toronto branch oover?" then he gives tham.."All the cities
and tomms covered by the Central Ontario System of the Ontario
Hydro Electric Commission",

VISCOUNT HALDANE: W111 ycu tell us for what proposition you are

reading the evidenpe. 'The’évidehoe seems t0 show that these

trade union arrangements disregard the boundaries of the

Provinces in many oasés‘and go over the whole of the Dominion,

You wuld not dismte that.

MR STUART BEVAN: No.

MR

VISCOUNT HAIDANE: They may be very. 1mportant, more important

in one Provinoe than in another, but you say the Provinoes
have full power to deal with them. o _
STUART BEVAN: Yes. I suppose 1ndu§trial conditions there are
not muoh better or worse than the 1ndustr1a1 conditions here,
but this evidence that was adduced in support of qbnormal
ciroumstances originally justifying the legislation, apd

subscquently the making‘of this Order, fails to show, I’submit,

anything of the kind and the remarkable thing 1s 1t 18 to be.
on qpnormal o;roumstanges,‘and ths neoessity of the Dominion -
dealing with the 1aboué situation as a whole. Tha making

of the Order in thﬁa.particular case 1s relied upon in these
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oiroumstanoes as ‘oeing Justiﬁ.ed by among other things this
oiroumstanoe, that at the time the Order appointing the

Board . wag made, there was a strike among the steel workers a

‘thousand miles away, ed therefore it Was very desirable to

ollay o“y ‘possibl'e industrial unrest in Toronto. ‘The interest-
1ne thing 1n that oonneotion is that the steel workers of a
thousand miles away were/subieot to t.his net, and if the
application of this Aot was to be & remedy whioh 1n the
Dominion 1nterest had to be applied to Dominion diaputes,

one would have thought that when suoh an 1mportant body as

steel workers were out in their thousands a8 great meny miles

away, the application of this Aot to the industriel oommunity

at largse would have been neocgssary. The position with

regard to the steel workers was & threatening one. .

IDRD DUNEDIN: Why did this Act not apply to the steel workers ks

MR STUART BEVAN: Becsuse they are not public utility workers,

but 1t ms en industrymi vital to the interests of the

Dominion,

VISCOUNT HAIDANE: It is not only pablic utility works, 1s 187

MR STUART BEVAN: It inoludes mines. .

.‘VI‘SCOVUNT HALDANE: Mines .are not public utility works. |

MR STUAET BEVAN: One rhust look at the oiroumstanoos' under_Which‘
rtm‘s Board was appointed.'. There was & t.hr'eatened &trike of

publio utility workers, or indeed it was‘ve‘ry doubt ful whether

' there was a threstened strike as your Lordships will see

from the evidence. What ha;pehed wasg this. There was this
dispute in Toronto concerning 300 or 400 men Which left
other pu blio utility workers throughout the oountry qu:!.te oold.

The strike among the steel workers resulted in a serious strike

~ smong the miners in another part of the Deminion, -
UISGOUNT HAIDANE: Steel workers are not included?

MR STUART BEVAN: No. . |
IORD DUNELINs I did not quite appreociate. that. It seems to me

apart from the evidence it certainly helps you in your argument

in the differentiation, »beoaose it really does not go tothe



total prohibition of 1nduetrial disputes, but only a certaln
olass of industrial disputes. ‘ '
MR STUART BEVAN. Yes. |
:IDRD DUNEDIN: | ?mreae &n 1nculeation of temperanoe was to be upon

“everybody? V , | | J. , ;

MR STUART BEVAN ¢ 'Y'eé, ‘ihe' curious thing in the working out of

"the posiﬁion'wes,”this was an industrial diepute‘on the'part of
300 or 4CO men in Ontario, and was quite unconneoted with the
steel workers in eome other'provinoes,, They were Quite un-
connected with my strike, or‘threatened strike, or existing
strike; and it did not intereet any other workers or public
utility workers at ‘all, but the moment the steel workere,uho
are outside the operation of the Aet, go on atrlke, whereas we
are within the Aet,——the miners etruoe: in sympath,f wit.h the .
steel Workers,

- IORD ATKINS"K: Utility works are works upon which the existenoce
of sboiety depends, such as water, gas, &and railway traneit.

I suppose that was the reason for it. p ' |
VISOOUNT HALDANE: That. being so you are not to exerolse your -

. civil rignt to refuse to work for them. . It oomes back rather
to oivilprights, doee it not. Gould the Province have passed
this under section 92. You eay, yes.

MR STUART BEVAi: Yes, my Lord. ‘
LORD ATKINSON: This gentleman 8 evidenoe goes very strongly to-
show that Canada might have very well applied the Aot to'~atth§
steel workers? L . |
MR STUART BEVAN: ,Yee." : | . |
VISGOUNT HAIDANE: “ I.was thinking of this,.euppoeing it hed’not
been drink, snppoeing it hed been something else, I will not

‘put 1t a8 high as druge, though.a great .many people take druge.

'There was a famous ‘man in th&s country who having a passion .

for aloohol, when he oould not got alcohol, drunk 1nk and

" he had to be restrained from drinking his omn ink. Could the

Dominion have passed an Act saying that people wers not.to
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drink ink. Surely it would -have to require an Aot of the

Province to deprive a man of \his civil right to drink from

his own 1nk pot. You say the Provinoe oould do m.t.hout. the

ennct.ions;‘ they could not put in the penal clause, -

MR S’I‘UART BEVAN. They oould under t he express sancti.on of seotion
‘92. They could have passed a Provinoial Aot applicable to the
position, but, restrict.ed in 1ts operetion within the f:rovlnoe '

, precisely t.he same 88 the Dominion Ao’o._‘ B | . ,

mRD SALVESEN" And .'m faot they did 1'(., exoept t.het they imposed

" no sénotion? PR | o

MR STUART BEVAN: Yes.

- LORD DUNEDIN: . Ana they could put in the penal clause?

' MR STHART BEVAN: Yes, undoubtedly. I do not lmow that 1t will
assist your Lerdehips to reed the evidence. I &m not relying
on this evidence, and per‘hep‘s I mey leave it until I seewhat :

 use of it is ‘made by xﬁy learned ‘friend:e. '

VISCOUNT HALDANE: We have the advantage of Mr. Izunoan‘,who argued

'~ the point the other way very fully in the Courts below;being
here, | . |

MR STUART BEVAN: Yes, in the course of my long submission I )
think I have indicated all my points, and I do not know that at
this stage 1t would assist your Lordship if I ﬁere to sum them
up, because t.hey vare presen"e 4o your ix;rdehs.ps' minds, |

VISCQNT HAIDANE: I think we know t.hem.

MR STUART BEVAﬁ: If 'your Lordehip pleases.

MR GEOFFREY LA'YRENCE: My Lords, I do not know whether I .
can essist. your Lordships by edding anyt.hing. of oouree,’ in
t.his mse the deoieion against which we are appealing 18 o
deoided upon the ground that this Act. ralls wit.hin regulation
of trede and gommerae, and I have gome submiesions to meke |

- to your Lordehips upon thet, if your Iordehipe t.hink it 18 -
- worth while ‘at this stage for"(me to‘ make them. The whole
of the majority in the Ceur't below have decided 1t upon that

,g;g.



ground/m.}d I submit ’oo your Iordsmps that that 1s olearly

erroneous, and tiAt tnis is not. the regulation of trade and

commerce at all. . | ‘, o

' IOFD DUNEDIN: The comments on the Russell case seem to bear that
out? ‘ | - _ , o

MR GEOFFREY LAWREH‘CE: Yes. I think it may be put very shortly
'.'m-th:&s‘ wey: That this is not.re@zlation of trade end commeracs

| at all; it is the reéulaf.ion of the oivil rights‘ between
erployers and employed., It 1s perfectly t.rue that 1% mey be
._the Legislature which passea the legislation may have haaat
the back of their minds the protection of trade end commaroce;
they went to prevent“st.rikes in 'order'that. trade ahd ooxniﬁeroe
’ mey go on, but that 15 not the same thing as saying t.he legis-
lation itself 1s the regulation of t.rade and commeroe. I might
1llustrate thaet I t.hink by putting the case of very proper
leglslation in certain oircumst.ances providing for an eight‘
hour day, or providing that people might work longer than an
~eight hour da;r, such an Aot as - that would as an ultimate result
3 heve some effeot upon trade end oanmeroe, but 1t would not be.
the regulation of trade and commerce; it would clearly, in
- my submission, be the regulation of the ceivil rigits of ‘the
workmen, amd 1t 1is olear, 1n my submission, that you cannot
in eny ordinery sense of the word sey t.hat & wWorkman tradee;
he is not trading. His relationStowards his -employers are not‘
t.hose. of; e ifader, and reguletio'n of trade‘ md commerce means
the regu lation of traneaot.iona bet.ween traders, between commer-
cial men.

.LORD DUNEDIN: It seems to me thatwith regard to certain things
falling under publio utilities, take waterl for 1ns£anoe, in
respect of the provision oi‘ waterfHr a big town, no doubt you
'afe oharged the water rate, but nobody would evef .,telk of thavt' ‘
as trade and commerace. , - | | | l‘

MR GEOFFREY LAWRENCE: Exactly, There 1s this further ariticism

of it, that the leglslation is not general, and it has been
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lald down by your Lordships' Board fa over. and over sgain
B that: regulation of trade and eommeroe pleeed ae it is att he
'.‘head of ‘section 91 and havino regard to the oolloeation '
and the other heade of section 91, that it must be read 1n
dv'the most general senee, ana tnat it oannot relate to regula--
,"tion of-&if'partioular trades. | | o |
IDRD ATKINSON' Hust it apply to‘all tradee, .eannot'it'applj.
to one trade ir it ia a prevailing one over the whole
Dominion? — : ‘ :. o | .
VISCGUNT dAIDANE. Do not z»:newer that in too great a hurry..v
I ¢l ink we have said that the apeoifio power nu: given to the
Dominion to incorporate CQmpanies nﬁs:nnt:r‘sﬁe#eteﬁ, which f
are not restricted to Provineiel rights, but: may trade a1l
over the country, then trade and eommeroe may come in, and
that it is an Act of regulatien laid down by the Dominion
that ie governinv these Gompaniea trading.. | .
MR GEOPFREY LAWRENGE' Yea, that s general iegialation applying
to 811 Gompanies.
VruCOUNT HAEDANE. All Dominion Compenies?
MR GEQFFREY LA"JRENGE Yes, ad of ocourse. they are trading
‘ Companies whioh do - not trade in any one particular Provinee.
As I understand your Lordahip 8 judgment in the John Deere |
 Plow ocase it was this: that upon the true interpretation of
eection 91 and section 92 it appeared thet the Dominion A
hed power to ineorporate under e general power Gonpaniesvvhieh
had Dominion wide objeots, and your Iordahip said taking
section 91(2) the regulation of trade and oonneroe in eonjuno-“
- tion with that general power, it emabled the Dominion to say
':hthat Companiee whioh wexn have inoorporated ‘must be alloued
" to. oaxry on their bueinese in the Prov;neee, ‘the Provinees
oannot impose lieenoee upon them whioh will absolutely pro-
| hibit them from exereising their statutory righta and powers i
‘,within the Province.uf"f ' o f | A
VISGOUNT HAEDANE' You sea ‘the point of: it ie that the trade
.;and oommeree eeetion wag’ prayed in aid there in giving effeot
158. '



to‘aomething moreAthéh emergency leglislation.

MR GEOFFREY LAWRENCE:  But those.¢ompanies witrxDominion objeots
wore Companies whioh mirht be carrying on any trade,and
therefore it wculd be perfeotly genoral. :

LORD ATKINSQN: - The Provincial legislation could not destroy the
right whioh the Dominion legislation had conferred upon their
opoatures. | -

MR GEOFFREY LAWRENCE: Exact,ly‘. ~ Inmy submission your Lordships
left untouched euthorities Wnioh your Lordships had decided
previously'qnd affirmed afterwards, that under the head of
reculation of trade end commerce you cannot reguiate & parti=-
culer tradc or trades. o |

~ IORD ATKINSON: Unless it be & Cominion trade.

MR GEOFFREY -LAWRENCE: Your Lordships of course put it in 1916
1 Appeal Ceses, the Insuranoe Cage, _

IORD ATKINSON: Surely you could resulate the licencin{: trade
end the saie.of spirits; that would be only one trade ?

MR GEOFFREY LA /RENCE: i subrit not, May I refer your ILordship
to one sentence in the Insurance Ease in 1916 1 Appeal Cases
at . page 596, which was a subseduent ocase to the John Deere
Plow oase. Your Lovrdship said: "Their Lordships think tlat
és the resultyof:thase @eo;sioné 1t'mhat now.ba:taken that‘ﬁhe
authority to leglslate for the regulation of tredc end
ocmmerce does not extend'to‘the'regulétion by a lidensihg".
system of & particﬁlar trade in Whidh Canadians wﬁuid other-
‘wise be free to engage 1n the provinoes

VISGCOUET HALDANE- That Was in effect saying that such licensing
trade is within»the ‘competence of section 92, |

MR GEOFFREY LAVRENCE: Yes, = . N

VISGOUNT HALDANE: =~ Ard. therafore 1t 18 not affected by trade
end commerce in section 91 which does not cut that donn.. |

MR GEOFFREY LAWRENCE: Yes. | -

VISCOUNT HAIDAHE But 1t is another thing to say that When there

is something within tha Provinoe itself, tha Dominion hag the

i
'
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pdﬁef to regulaﬁe the trade and cﬁmmeroe éf ;hatﬁinétitution.

We have left that untouched. D o

MR GEOFFREY LA'RENCE: If your Lordship pleases.

© VISCOUNT HAIDANE: The relevanoe of it i it means that trade
| -&nd - commerce may be used oxtside mere - emergency powers.,

MR GEOFFREY ‘LAWRRNCE: - Yes. | | |

,VISCOUNT HAIDANE. Where oan 1%t bekused?

:MR ‘GEOFFREY LAWRENGE.. .The objeot of my drawing attention t: 1t
1s, or oourse, that in the case of this Act the Lot 18 q;ite
ganeral and therefore, in my submission, cannot be justified“f
under the;regnlation of trade .and cdmneroe, it is not a
general Ac; wni oh spplies to all trades end Eusinesses.‘

" Assuming that 1t was deéliﬁg with‘ﬁradeland commerce wWithin |
the meaning of the éub-head; it only applies to thése ligited'_
" businesses, to coal mines and so on. |

IORD ATKINSON: Mr, Justice Hodglhs draws the distinoiio'n. He
says trade means prdduotion, disﬂribution, gale and dellvery
of the gooda., ; ) L |

MR GEGFERE! La. REIGE. Yes.

"LORD ATKINSOh. And not the conduot of the operators.v

: LR GEOEFREV LAWRENCE' hxactly. I subnit to your Lordships-that

‘thare are two objeotiona upon this point to this legislation
"'beinv justilied under the head of trade and commerces first |
of all that it is not tradp and oomnerce, and seoondly that
it is not general, and in order to bs brought within the
.revulatlonof trade and o-mmerce it has to be general legis-‘
, latlon throughout the Dbminion applioable to a1l trade and
commerce, and sedondly, that 1t has to be trade and commerce.
‘:Ail thisiis regulation’offthe civii rights of employefs edhd’
employed to éaoﬁ,oﬁher;" I wall not detain your Lordships
'16nger upon that,‘but I want to_say a wey, upon the question
of wiether this iégxs'lau‘on can “be‘ ju'stified under the
-general power under sectlon 91, .
| VISCOUNT HAIDANE. Is not the law on that pointclear, that if

the thing comes within section 92 it cannot be justified;
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if 1t does not it may be justlfied. ‘
GEOFFREY LAWRENCE: Quite so, my Lord, that is absolutely

l

clear.

VIS(DUIuT HAIDARE: And it may be outside section 92 by reason

}s!R

of the provisions of section 92 being restricted &s for

instancs, to Companios with Provinbial objects by the initial
words of seotion 92, or it may be Justified by it being
wi%hin one of the heads of section 91, in which case there 1s
a gvnewal powver.

GEOFFREY LAWRENCE: .That‘is 80. What I wanted to submit

to your Iordships was this: that the course of your Lordships'

decisions has been absolutely uniform, &+ from Russell w

The Queen down to the present day, though of coﬁrsevthose
principleg have been epplied to different_facte, they have
always been uniformly applied in this sense, that your
Lordéhips haﬁe held 41f 1t comes within seotion 92, then it

1s only competent to the Provineces; if it comes wiihin tie
heads of section'gl, it 1s only competent to the Dominion,
but there ere certain subjects which are outside the heads
ofssectionrg?;’and although 1hvone aspeot and for'oné.purpose
they may be witlin the heads of sectlon 92, yet ih anbther
aspeot and for ahothervpurpose, they mey be taken out of

- section 92, andttaken to fall under the general power, end I

~ submit to your Lordships that there 1s gbsolutely no difference

between cases pf émergency, and ceses whichhin_the‘words of
Lord Whﬁsbn affect th? body politio; they all dépend upon
tho ssme principle, and the principle is that from thetr
nature, or from the emergenoy which has arisen, they come to

. be altogether outside the heads of seotion 92,

LORD ATKILSCN° - Thit takes them out 1s their generality and

treir emergency;

YR GEOFFREY LAWRENCE: The mRfmEx fact that they have some

Dominion wide significanoe.

IORD ATKINSON: Yust not they be abnormal in addition, not
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ilﬂly

according to the ordinary course of eventa.

MR GEOFFREY LA WRENCE: Possibly that mey be so, but I appmehend'

‘that 1t would be competent to the Dominion to legislate With
referenoe to something which was»going to'happeﬁ,rsuoh as a

disease or famine.

| VISCGUNT HALDANE: That i an emergenoy.

MR GEOFFREY LAWRENCE' Yes, they might legislate in advanoe Br
‘such an- event as that but of oourse the heads of seotion
92 are so comprehensive that 1t reQuirea very exceptional

'~:01roumstances to get such a. state of faots..

o VISCOUNT HALDANE' You can go deeper 1nto 1t. Whenever the

State 18 set up 1n the full aense there is an 1mp11ed power
given to it to protect 1teelf egeinet sudden’ danger, and
a lthough there4may be a distribution of powefs in the normal
state of‘thihge, yet 1t has‘amplevcapacity.to save its own
ufe. | o

MR GEOFvREY LA «RENCE: fles.

' VISCOUNT HAIDANE: I illustrated that on Tuesday by the instance .

of ‘the American Civil War, where the President laid down

doctrines that were challenged, but the general opinion was

that they must have those powers. The quesﬁion is, where

do you look‘forlthem. 'fourlook for them In the initisl worde
' of section 91, We are dealing with a oasse of a xind outside

the enumerated powers. .

MR GEOFFREY LAWRRCE: Yes.,

VISCOUNT HAIDANE: They do not cover it.
MR GEORFREY LAWRENQE: 'But whepever it 1s @ mateer which 1s
-~ undoubtedly of publio ImpOrtanoe,‘but public 1mportanoe ££
each Provinoe, then‘the mere fact that iﬁ is of publio
impoptance in all the Provinces does not enable the Dominion ‘

to leglslsbe upon such a subject. -

' 10RD ATKINSON: ‘I asked that question on Tnesda&; if therewas

a certain condition of'things prevazling_in'each of the
Provinces, and if they had legislated, would the Dominion



Parlisment be &ble to unify thé'Provsnoxal loctslation and
leglslste for the seme thing? - | o

WR GEOFFREY LAYRENCE: I submit olearly not; I submit that is
the crﬁ:i of thls cese, Is it notjabsé'lutely ‘olesr that in
thié oae.e‘ i1f the irovinoes each had a‘n Aot in the terms of this
Ac£ , that 1t would be mtra vires of each of those Provinoes,

" end it would meet eny difficmlty whioh there is. If onde you

~ ooncede thet each Provinoe could enéot an Aot of & similar
" nature to this for the investigation of 1nduat.r1a1 dis. utes
within its borders, and it would meet the situstion, 1t
clearly demonstrated that 1t is ult.ra virea =N t.he Dominion
simply for the purposa of uniformity to pass t.his Aot, and _
1 think that gets at the very heart of the matter. It haa" N
to e something more than of pub:u.c 1mport.ance in each
~ Province to enable the Dominlon to legialata under the
. genoral powers of sect.ion 81, It hes to be something th’ét' .‘
is ralsed out ‘of the oat.egvory by abnormal oiraumstances, or
by the nature of events, such 8 thing as famine, disease, o
or pogsibly the. supply of nat.urgl gas, ag t.o which there wag a
great orisis in can:ada at one time. I do nof. know that - | A
there was ever any legislation ‘pessed with referenoe to 1%, ‘V
Natural gas permeates the strata under the earth, |

LORD DUNEIX N: There have baeen seve:al o’ases.ajs to thﬁt. .

MR OEOFFREY LATRENCE: And I belleve 1t may be that there was
some leglslation With regerd to it. |

‘LORD ATKINSON: Some ocities are alt.oget.har lighted by it.

MR GEOFFREY IA»:RENGE-' Yes, and if enother Provinoe was to
interfere with t.he aupply of natural gas to one of the .
Provinoces which kak depend solely upon it, it. may be that
the Dominlon Pgrliament. in suoch airomnstanoos would be able
to bgs.slate to prevent the evil, o

LORD WRENBURY: If the ‘subjeot mat.tei' is so wide that you
- eannot control in =y one Provinae, ,would thag be enough? "

HR GEOFFREY LA"VRENCE. Such ciroumstances might arise.
163, 3 t
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IORD WRENBURY: You meed those Woids of Lord Haldane with regerd

to paramount 1mportanoe.
GEOFFREY LAWRENCE: Yes.,

IORD WRENBURY: Is it not possible that the test whether the

subject matter i1s one whioh is of such great importance vin .

~ each Province, that you cannot properly control it in one

MR

unless you control it in all, 18 only a extension of the
emergency doctrine. Supposging t.here"is no emergency, but
¢ very large aubjeot.\matt‘e‘r, what is the ocase then?

GEOFFREY LAWRENCE: If it 1s of such paramount importance

that 1t camot be dealt .irit.h in one Provinge, it may be that

~ 1t falls within, though it may be on the other hand, that the

framé of Confederation 1s such that it camot be really

adequately dealt with. . One must recognise that when you heve .

.

“the frame of § ‘Confederatioxi‘, it 4s not as oomplet)ely Vsét&b-.

factory as a unitairy system.
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LORD ATKINSOH:- A8 the Provinoes ‘have the same title to thcir

lcgidlatiou. quito aa good & title a8 thc Bominion, their porera o

could not be invadca unless thcre 13 soms paramount purposc oY
objoot to be’ effcated by the invasion of 1t. :‘ '

MR GEOFF REY. IAVRENOE:- Yes. = - . 4 L
LQBD WBEHBUBY,  Lox3 Haldane's worda;n tho Board of Commezos
oasi weri- "Id'speoial oiroumatanoes. such as thonc of a grcat
war, suoh an 1nterlst might oonocivably becomc of suoh paramount :

and ovnrriding 1mportanoo a8 to amount to what 1103 outaid. thc
hcada 1n stotion 92,‘and is not covcrcd by thom" ' no not thoaa,
woras moan the pg:amount and ovorriding importanoe ia thc
grcat test in that partioular 1nstancc? | '
>. MR GBOFFQEY’LAWEENOBz-‘ OGrtainly.,
X10BD WREHBURY:~ Is not that reslly the queation we have to
keep td,aa td whether the subject matter 1s sq.larst that it
ought %o be Dominion? - ' o |
' MR GEOFFREY IAWRENCE:- Yes. | |
'LORD WRBHBURY:- ~ That 18 & matter of evidence?
MR GBOFFBEY LAWREBOE.— Yes, it 15 ny Iord. I will oonoludc»y
by arawing attantion without refcrring again to the aotual tcrma N

of the Aot. , .
 LORD IUTEDIN:- I thiok I oan in a acntcnoc bring what Lord '

w:-nbury said to a point by putting the gucatiou~ conld
‘Provinoial lcgialation adeguately oopc with tho diffioulty or
is it impoeaible foxr them ¢o do 807 o

LORD WREUBURI.- You have to get at what 1a the enbjeot mattor;
emergency is an inatano- of 4t. | T
MR GEOFFRIY’LAWREHOB.- It is. o , ,

LORD WHEBBURY There may be g{her 1natanoaa of it.

MR GEOP‘Rr!’LAWHEHGE:- I aubmit/Provinoial 1agislatnrc oan
adequatoly oope with it. and I submit proviuoial logislation could .
havn bcen passced in thoao vary words uaed by thn Dominion.

'LORD LUNBDIN:- - It is not 80 much psasing 1; 1n thc very woraa' o
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bnt having paauea 1t oould 1t adequntoly oope with thc misohic!
that 1t was sought to remcdy. ' o .
LORD ATKINSON:~ Oonla 1t cope more aaequately and cﬂicicnﬂy |
than the separato legislation or the Provintc oould 4f 1% oould
not do it more adequately, is there a ocase for DOminion legisla-\"
tion at 8117 4 B o o o
‘MR GROFFREY LARRFIOR: - No. ' One nas to ‘ooné'iale'r‘the misohief
whioh this Dominion 1egialation hits at One oan sle thnt from |
the Act 1t 1s mexely the invcatigation of a dispute and the
publioation uf.the report of the Board. The qnclticp ia::cdnld
not the Provinoes sdeguately desl with that, and I submit that
‘they olearly OOﬁid.' 0f gourse, ' there may be‘n¢w¢o%hfigislg#
tion of a ﬁider order and of an cmcrgenoy charsoter whibh would '
be oomputent to the nominion. but that does not affeot thn naturo
of this partioular Act. ' . -
LORD LUNELIN:- You onl‘:yn'» desl with ome dispute at a time, the
one that is up; your point s that no hominion tribunsl could
effeot any greater result than a Provinocial tribunal oould.
MR GEOFFREY LAWRENCE:- Exadtlj. my Lord. Assuming for fhn
 'purpoae of argumont that thcre may be aomo agpect of 1nduatr1¢1
strife which would be more adoquatoly daalt with by the Dominion
than the Province, ?hay that this Act does not deal with that
aspect of tha mattez. 1t does not aeal with the misohiot. it
dcala simply with the invastigstion o?f thaae disputes whioh may
be abaolntely looal. o R ‘
~ LORD ATKINSON: - It aoce not base the 1¢gislation on the groatcr
| 1 ‘¢ff1cienoy of the ir mode ot dealing with 1t than the Provinoe o
couls do; it does not base it on that? | o
MR GEOFFAEY IAWRENCE: Bb. it ia not limitld to Bominion l_
vnnaertakinga. 1t 18 not limited to trade unions or. sympathctio
strikes or anything else in the nature ot abnormal oiroumstsnc\s, |
it aimply providoa for the 1nveatigation ot diaputea bctwccn \any h
cmployer who lmploys 10 men. and any one ot his men and I aubmit

..\ . i
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:to your Lordahips that that 15 a matter whioh 13 ot e purcly

1ocal natuxe. and 1a one whioh can be dealt with adcquattly by
ths Provinoces, I deaira to draw uttentiou aleo to this whioh
1a no donbt vor& muoh 1n yonr Lordahipa' mina. that thcsc
matters of 1nduetria1 oouaitiona aro mattcre whioh differ vcry
much 1n dittlrcnt parta of the oountry. and when you arl ﬂualing
with an onormous oountry 11ke Canada 1t 13 of the glcatcat |
1mpqrtnnoc to keep that faoct in mind. ‘The conditiona 1u

~ Montresl, one of the grcatest oitica of Oanada. and partly a

Prench city, are entircly diffexrent from thcx conditions 4n
Alberta, which 1s au‘agricultural conntry. and it may be of the

’viry groatgafiihportnnoc that leg;elation.ﬁpon-thcac gubjects

should be dealt with by thepartiounlar Legislature which knows
‘beat the oondition- which are in force tharﬂ. and it 1s vcry

' 1ikely for that reason tho Dominion even 1n cnucting this Aot

:  has only passed 1t with regard to partioular nndertakings.‘thcy’

hﬁvu not paaaod/if in a general way; but however that may be,
I snbhit to your Lordships thet there is no case here of gfoat

‘patiomal emergency which justifies fhe passage o0f Dlhinioh

legislation, and that this avil which 18 dcalt with in thia Aot
ocould cqually well havc been aealt with vy the Provinocs. |

VISCOUNT EALDAHE.f’ How Mr Dunoan, Sir John Simon will ba‘,
here, I suproae, latot.; It may be convsnicﬁf'to ybu'noﬁ I |
think and it wonld meet what we want 1f you addresscd yourallf :
to the evidenoo. . We. want to know the importanoe of thie

'1¢gi51ation.‘

. MR IUNCAN:- May I Juat say one word 'be:forc 1 8o wz

VISGOUHT HALDABE Oertainly. we ao not want to oixcumooribc
you at all, ’.,AV'A‘ T :Ld _: o ,' o L

MR BUHGAH:e I concede that there axe twb‘oonceptioﬁa'étl

goveroment which are struggling gor :cbbgqif;dn be fore your

‘Loxdships, th&t is, widex mattcf; which'arc not~menﬁioutd in

the hnumciations of‘alotion‘SIQ but are unquestionably of
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pational importance can be dealt with (a) By the Dominion Parliement
ox (b) Whether the lcginlntion can oniy be‘pdnndd by the co-opexa-
tive action of thc nine different Provinoial chinlaturcn. |

LORD WRFUBURY:- When you nay° "arc pot mentioned in seotion 91"
do you mean, and are mentioned in seation 927

MR IUNCAN:~- Ho, my Loxd., I say mattcrn which are frﬁ%ﬁof
national importanoce, tut not menfioned 1n‘niotion 91 and mattexs
falling short of an emergency which stfikes at fhe foundation of
the State such as war. o ‘ A -

VISCOUNT HALDANE:- But they are, ore they not, mentioned in
section 92Y o

MR IUNCAN:~ Not speoially. | |

LORD WREUBURY:- TYou say even if they oaxe mentioned in section
ozt | |

MR DUNCAN:- Possibly.

LOBD WEENBURY:- DO you mean that?

VISCOUNT HALDARE:- 1 do not think he dosa.
- MR IUNUAN:; - xven thongh they are mentioned in aeotion 92 dn & -
certain aspect; that is to say it may be they are matters of
‘"Propcrty and Civil Rightn in the Province" which 1f it was only -
2 local or private matter the Province could deal with, but when
it has transoended that, ond when it has becoms a matter of nationsl
conoern your Lordehips -- your Lordships will want a definition of
what 18 & mnttcr of uational oonccrn. and I will come to that in
a moment if I may --- but when it unquentionably has trannocndca

| provino;al importanoe must you seek your leginlstion 1n the nine

different prbvinoiaiﬂreginzafurqn. mu§t i§.be coopezative legisla-
tion, or may you find that nnder the peace, ordexr and good govcrn-
ment olsuse in seotion 91. I ooncede that is the problem before
your Lordships; ther: are two dittenent oonoeptiona of government
ho:e.br diftcrent'oonocptionn 5: federalism which are struggling
‘here for recognition, and your Lo:dnﬁipa' nen;nion*on that maitnr'

will have & far-reaching effect on subsequent Lominion legislation.
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‘LORD'ATKIﬂSOH:- I think J.ord Watson's judgm‘ht has a gresat
deal in support of what you say, but the dittioulty 15 in |
determining what is of national 1mportauoc. '
| VISCOUN? HALDANE:- About the federalism, what is your point
upon that? | B ' | |

MR DUNGAN:~ ItlI nay put it shortly, and I want to develop it
morxe fully in a moment. I aay it you takl the genesis of the
British Noxrth America Act founded on the Cuchco Resolutions of
1864 moat oarefully drawn by the Canadian la'yexa at that time
. after a most oarlful study ot the Amcwioau dnoia}ong on the ‘
| Amerioan Bonatitution passed at: thc time the Oivil war was raging.
or 8till more perhaps put on the ground of an attempt to maintain
f ths Union, but in reality brought atout because the Cenfral
~‘Gonrnmnt could not legislate with reapoot to slavery in the
soparate statns -~ there is thc nred-Soott case and other

’deoisiona - : . .
YISCOUNT HALDAWB:- War broke out before the Dred-Scott osasge,

448 not 1tv
. Ao -
MR DUNCAN:;- No, my Loxd, I 8¢ not think so.
VISCOUN'Y HALLANE:~ No, I thiak you are right, tha Brcd Scott

| case was somewhere about 1860, was it notY

MR DUNCHH:- Yes, my Lozd, 1856 or 1857.

VISOOUNT HALDANE:- The Chief Justiae gave his deoiaion then,
Then war broke out really upon the olainm advooated in very
carefully defined texms by Mr Lincoln. It wes not for putting
down slavery, but for saving the Union. He said: I will savi
1t even 1f glavery has to be maintained, and I will save 1t the
moxe wWillingly 1f slavery is to te abolished. Slavery is not the
main guestion nor is it the maln guestion whethexr the federsl
government has powexr to pget rid or slavery, the main question
‘~'was to maintain the Union.

MR DUNCAH:~ Was that not very wigely done from Pregident
Lincoln's pbint of view, it gave him political coatrol of the
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position. He wag driven to that because of the decision of the
Supreme Court of the United States that Oongrcas; no matter what
the urgency, could not fonch a matter of mastexr and servant, ofl
slave and owner.

VISCOUN? HALDANE:- I think the Dred-Scott oase played a very
1ittle part 4n Mr Lincoln's polioy; it was mot t111 quite late

in the 0ivil War that he issued his Proolamatidn about abolishing
slavery. | o

MR JUNOAN: Quite late. He wiched to get the fullest possdble
aupport in the Rorth ¢ven from those who had a aympathetic
lesning. . o . | - |

vzscouur'uaLnAnE 'He was not fully gupported in the ﬁorth

“.about that, the damoorats 1n the Horth were. much against that, it
. was the more cxtxeme Ropublioans under m: Graely who tried to
1oroo upon him the abolition of slavery.
MR LUNCAN:® The only poiut I was making was thie. That the
Canadian Qonstitution was drafted by Canadian lawyers and Canadian
statesmen &t the time this war ﬁ#s raging whioch wig;in'thc publio
‘mind, and I suggest in faot had to do with slavery.. It was |
brought about becsuse Congress was prevented from legislating on
thds matter by judioisl deoision. Now this is what the Canadian
draftera of the Conatitution dig. ?hey said: Above all things’
we must avoid what waas probadbly a mistake in the American
Constitution that is giving the residuum of power to the States,
and we w111~usd‘languagd,auftioiehtly;oléar to give that

residuum to the Dominion Bo‘that in any case in whioh.the
Dominion considers the matter is for the peawe, order and good
government of the country, that pow@r lies with the Dominion. That
1s putting 1% in an extreme way. -
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May I put shortly what I .propoao to develop, 1f I

may: 1f the second conception of !adoraliam is the proper one

that thara ars enumerations in section 91 and other enumera-
tions in section 93, that those cover the whole 1egialat1va

 field exceptt in oases of national emergenocy amounting to
war on the Dominion, and 8o on. Who is to find that faot?
1t thatvia the conception there is praa*icallv no residsum -
exoapt 1n cases of national emergency, and thome worda, which
I augvaat wers most oarefullv drafted to giva to the Dowinion
| povar to regulate for peace, ordar and good government of |
oanada are by that gloss I auggaat daprived or the effeot .
which the fbundars oﬁ}conatitution 1ntendad.

~ LORD' DUNEDIN:~ Does that quite follow? I may not have

" oaught your worda. but 1t aaema to me in saying wnat you

said you aaaumad that 81 end 92 cover in their enumeration
a1l possible hsman subjacts; 17 they‘dovnbt then there are
~some things whian'ara both ouiaida 91 and sé and which fall
_into the ioeidunm; You were rathar aaying that that con-
esption put out the 1doa of a roaiduum whioh really was meant
" to be there, but if there are thinga that fall neithor under
81 nor 98 they at least tunble 1nto that residnlm
" Mr DUNOAN:- Yes, I grant tnag.
' LORD WRENBURY:~ Is there any poasibiblity of a residuum,
-The Act says: All matters not coming within section 92,
VISOOUNT HALDANE:~ There 1a pne phase of it, namely, edu~
oation, which is outside tha powers or tha deinion Parliamant,
and the Provincial Parliament which was 1eft to be dealt with
by the Governor General. ,
Mr DUNCAN:~ rhat surcly oannot have boan uhat Iaa 1ntandad ‘
when they aought to oreate a raaidnnm.
| v:saoum HALDANE:~ I am never quite surs; I think they ware

very acuta paonla who drew this, and they may have 1ntendad
to 1oava it outaida.
/ 7{



LORD AEKINSON:— R-egulation of attendance at Sohools .

Ur DUNCAN:- That 18 eduocation, & separate matier as
Agricultu:ﬂi and emigration are separate matters.

, VISOOUNT HALDANE:—~ It is seotion 95 “In and for each -

: Provinoe aasl Legislature may exolueivaly make laws in relation

to Bducation, subjeot and acoording to the fbllowinz Proviaiona‘

(1) Nothing in any ‘such Lav ahall prejudicially arfaot any

right or Privilegu with reﬂpoot to Denominational Schoola

uhtch any claaa of Persons have by Law in the Provinco at the
Union: (2) All the Powore, Privilegas and Duties at the Union
by Law conferred snd. 1npoaed in Uppor Oanada on the Separate

o SOnoola and School Trustooa of the Queen's Raman Ccatholic

'Subjects shall bo and the seme are horeby extendod to the

Diasontient Bohools of the: Queen 8 Protoe*ant and Roian
catholio Subjeots in Quebeo, (5) Where in any Provinace &
System of Separate or Dissentient Schools oxists by Law at the
Union or is thereafter established by the Legislature of the
‘Province » 80 appeal shall lie to the Governor deneral in
4coun011 from any Aot'or'neoision of any Provinoiai Authority
arfooting any Right or Privilege of the Protestant or Roman
cdtholio Iinority of the Quesn's Subjoots in relation to
Education: (4) In oase any such Provinoial Law as frem Time

' t0 Timo meems to the Governor General in Oounoil requismite

for the due Rxtmx Execution of tho Provisione of this Seation

|is not made, or 1n case any Dooision of the Governor Oeneral
1n‘coun011 on any Appoal under this Section is not duly

exscuted by the proper Provincial Authority in that behalf,
then and in every such Oase, and as far ohly as  the ciroum- .

stances of each Case require, the Parliament or Oanada may

‘make remedial Lawa tor the duo Exocntion of tho Provieiona or

7Vcounoil under this Section”®,

thie Seqmion and of any Docision of the Govornor Oaneral in

Thore are other oases in whioch
competency 4s not directlv given to the Parliament of oanada, |
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and these !Bre 2180 withheld from the Province . I have no

,-doubt i1t.was the result of a compromieo between Catholiocs and -
l_”'Protestanta. You uould have to come. bacx to the Imperial

Parliament if there wac a.problem that had to be solved, and

- & am suro you ‘would not be rotioent.

My DUNGAN’- May I in answer to Lord Dunedin augyost this,
that the words “property and civil righta” are given tho

1nterpratation of loocal rights; thore may be matters outaido

the enumeration of seotion 92, but the auggestion in *hia oaso

on which nmy learned trienns rely and uhore I auggest the

. fallacy in their case lies is that they say that this Aot is

not in relation'to“piOpertv and 61v11"r1nnts” . !hén if you

- extenda provorty end oivil righta 'to comprehend the entire
g freedom Of control trom Govornment legisiation, thers 1is nothing
whatover that can fall outside the snureration of aootion 33 ,

- beoauae by 80 doing “proporty and oivil rights” becomoa the

greatest residnnm of all and 1t says we are Provincial citiscns_i'

members of aomc 1ndapendnnt Stato frae from any interfaranoe

. by the Dominion Government undar paace order and good govern—‘

' 'ment, and we can say you must not interfere with our freednm

of aotion, whatever 1t may be; they may have a civil right'té‘
‘take poison, as was sugrested by Lord Watson, or to burn down
a man's house, |

LOBb ATKINSOR:~ You.ara a felon 1f you kiil yourself.

M DUNOAN'- Or to take a glass of beer, which was xussn:t:l‘
jhe auggoation made the other day; is 1t a oivil right to take

2 glass of beer?. It may be a very desirable thing.

LORD ATKINSOK‘- It is a civil right to have freedom of.
action in your food,

Mr DUNCAN:~ Is it a civil rinht in a legal sense in vhioh

- that right was given to the Provinoce?

VISGOUNT HALDANE :~ Does not 1t mean what poople are to be
allowed to do or not to do, is for the Province?

e
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Mr BUﬁGAK:- It may habb~the;oonoeption of an 1nd§p§ndent
State, ‘ .

VISGOUNT HALDANE:— It 18 an independent Stato. 1t 18 out
1nto oxpreasly by the onumorations of aaotion al.

‘Mr DUNCAN:~- Yes, I quite concodo that. Althougn I quite

aoocept of courso. with great reapeot, what Lord Watson said

in _the oaae of the Liquidator Jeneral v, . The uaritime Bank

‘ that the daaire was not to weld the Provinoos 1nto one, bub

- 1 ao susgestLthat 1t is a matter for Dominion concern; 1t

" was deliberately intendsd that there should be a Legislative

‘Union in ﬁatters conoerning the peace;,order and good govern-

ment of gxndx Oanada, and that you must contrast eeotion ) O
with seotion 93, and tho principdl words in secotion 91 are.
“To mako laws for tho poaoo,andor and gooad government of
canaQa”, and “Not s0 as to restrict the generality of the
foregoing”, and they enumerate certain matters; with that must

‘be contrasted: tq,loéiéigte for oivil rights,in the Province
‘and No, 16, seotion 93 I suggest gives colour to all the

enumeretions of section 93, because 16 says that the Provinoe
nay.hogislate generally.rortailvﬁattors of ldoal‘or private |

1nterost 1nphe Province -— genorally. that is all ‘these

<.enumerations in aeotion 93 they are provinoial enumerationa.

" head?

vxscoun: HALDANE :~ . I am not sure; 18 not that an additional

Mr DUNOAN:~ No, 16?
YISCOUNT HALDANE:~ Yés.

‘ur‘nuncxn: Yes, an additional head, But 1t is generally

- a1l matters, 1ndioa+1ng that the previoua 15 ara also of a

1ocal and private naturo in the Provinces,
VEBCOUNT HALDANE’— I am not so sure about that, I think

- “aivil »ighta® maylbe ot & vary pubiliec oharaoter. Take, for B

instance ~ 1t i3 a ocase that has not been citedvhare - the
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¢ | | |
ndard Bank v, The Government of A;gprta.,~as to whether
the Government of Alberta had power to divert the subscriptions ..
which had been mede in Mew York snd London for Ra%lwﬁy purposes
‘An the Province to & mew system'under which the Deminien was

4

%o keep up *he rallway ahd teke the subsoriptions., It was
aaid althaugh 1t nay have complete pduor ::;x:ﬁecivil
rights of theae ‘people 80 far as they are within the Provinoo
yet a8 their monev was outside the onvinco you are 1nter—A
faring with the oivil rights outside the Province by altering
- the torma on which they paid their moﬂey in New York and London -
to the Bank of antreal. ‘ |

Mr DUNOAN:- That was the Royal Bank I tnink. I may sez;i)

,.rely on that, the Province may deal with the civil rights in

the Provinoo.

VISGOUN'! HALDANE'- YOS.

ur DUNGAN:- But 1t may not deal with civil rights out of
the P:ovinoe. o

| VISCOUNT RALDAWE:- Olearly mot. |

Mr DUNOAN:~ And 1f you deal with Labour Unions whioh are
spread throughout the Dominion it is necessary to nave
Legislation. can 1t be done by Provinoial aotion in eaoh
Provinoe, if you are sure you can got it even.\

VISCOUNT HALDANE:- Why not. Supposing they a1l pass the
1dantioal Aot.

Mr DUNOAH'- If they pass 1t, but will they pass 1“

VISOOUN! HALDANE'— 1 quito agroo with you 1t may be very
dirficult to get them to agree,

matters of

Mr DUNCAN:~ And national urgenoy 0 becauao three or
four do not pass 1:, or pass 1t in other tarma, or do not amend ‘
it as they oan,.there is a high national danger of disaster,
beoausa, as I suggest y this 1ncoption or the British North
Anerioa Aot — |



VISCOUNT HALDANE:- Do not beg the question by oalling it
| é‘nétional danger. I.ahould have said that those who framed
the constitution of canada in 1864 or 1867 were responeiblo
 for making inouffiolent provisions for the invooation of the
.1aw;'thoy did.nake certain provisions; for instance section
,104. . “A'
© Mr DUNOAN:- That 1n for uniformity.
VISCOUNT HALDANB'~ That was by consent,
" Mr DUNOAN:- Yes, only by consent; I distinguish that.
May I suggest the distinction on that?
" LORD DUNEDIN:~ Did not they lesve out Guebec? -
My DUNCAN:- Yes, ‘I‘aﬁggest mere dedire for uniformity or‘

iaw in trade disnutea' would be ultra vires just as a mere

daairo for uniformity of 1aw in the Common Law Provinces in
relation to gongrens da to rights of sucocession or atatus
would be ultra vires. The test is, i8 this susceptible,

is 1t capable or'beina af national 1mportanco, and is this
| 1egislation directed not to the uniformity but to a nationalv
law, | |

VIBGQUI! HALDARE'- How far do you ocarry tnat, Mr Duncan) It
48 very 1mportan* to knov. There are many things that avre
very denfrable for the nation in Oanada° supposing the |
.Dominion naid 1t is ve*y desirable that every fanadian subject
should bo able t0 read end write. would there be the power to
deal witn it v j

M EQNOAN:—,I‘thinR' that is no danger to the Province
‘because your Lordsaipswould stand vigilant and say.this law
cannot .po,g;b1y'be rassed for the peﬁce,'order and good J
. government of Oanada, just as in puttiﬁg:quoations to a Jury
you can withdraw 1t from the Jury becaune at'tho'facta. |

7IS00UNT HALDANE:—- Yhy do you say oduoation i3 not within
peuce, order and good government?

Ur DUNOAN:- ?or eat:Lzeaqon, because 1t is Qnumorated in
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' anofhar seciion of the British North America Act,

'VISCOUNT HALDANE:- What is the seotion?

My DUNOAN:~ It 18 seotion 98, ,
| VISCOUNT HALDANE:- Waat does that section aayr ‘
Mr OLAUSON:~ “In and for eaoh Province tho Logialature may«v

exoluaivoly make Laws in relation to Eduoation, aubjoct and

according to the following provisiona” ' o
‘~VISGOUNT HALDAHE'- It isthe seotion I vaa looking at.

11'. is “in each Provinoo” still, auppos:lng it to be a matter

of great importance that tho oitizens of 0anada 9hou1d all bo |

able to read and write, do you say your MEE argument atopa'short

of this, that the Parliament of Oanuda might declere that to

- be® in operation througnout Onnada, and if so, why do you
stop short of that? | |

Mr DUNOAN:— I should think as a pra&*ioal question they

' would stop short of that: one would say this is not capable

of being that,

VISOOUNT‘HALDAﬂnﬁf It 1s not “peace, order and good gOVern=
ment®, - ' | . |
Mr DUNOAN:- ¥o, I vould sy this, that it is a rracticsl
question; a body'or aevidence was tpnde:ed t0 your Lordahip as
showing that fium a political point of view it is of national
importance. Then your Lordship wil#aay‘ Yo are not entering
the political arana' you. are construing a atatuto of Parliamant
which consists of persons drawn from every party of Oanada
whioh takoa on. 1tself the burden of paasing this Aot beliovlns

that tho oiroumatanoea call for 1t as a national matter,

and we uill say. uall, we will at 1oaut put the onus on the
other sidp to show that the racts bpar it out. There aro
two anawora. rirst it 48 not oapable of being of national
1mportanoe, and secondly, the raots show that it 18 not ot
national inportance, o
VIBUOUNT HALDANB°~ It 15 really good government, oduoation,
or 1t may be, . o
Mr DUNOAN:- Yoa;,' =
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VIBGOUNT HALDANB‘- But do you say the Parlisment could do 1t.

Supposing Oanada 83 a whole were suffering from uant of

reading and writing and aritmetio, could the Pgrliamqnt‘j
pass 8 law enacting mxifmza uniformity, or could 1t not??

Mr DUNOAN:-~ If in fact 1t was of national importance-
Parliament oould.
Isoousr HALDANE4-~ If it was of national 1mportance you
bay +he Parliament of Oanada could paas the Aot notwith- |
atanding that section 93 gives it to the Provinoe,
My nuﬁcax:- I would not 1ike to enter into that, that is a
special matter set out in section 923. -
VISCOUNT HALDANE:- The point is that it 1a something de-
airablo in the interest of the whole of Oanada which cennot be
secured, | ' ‘

Mr DUNOAN:~ If your Lordship's 11lustration falls within

the onumoration in section 93

- VISCOUNT HALDANE:- I do not see much difference because
in seotion 92 the words are exclusive»also.

Mr DUNOAN S But in the Provinoo.

VISGOUNT HALDANE:- Yes; seotion 9% is “oxolusively in tne
_Province”, I think you are driven to. aay that 1r 1t 18 good
enough and 1mportant to Canada au a wholo that tha Dominion
oan do 1t, ,
My DUNOAN'- I in faot 1t 1s roquirod as a law undo; peace
. order and good govornment of Oanada suggest to your Lordsh’p

that the code 1s wide enough to cover that, that that was
certainly what was intended and that was the original conception.

VISOOUNT HALDANE:- If 1t is important enough snd the Provinoes
ard not abld to agree thamuelveb, the ﬁominion Parliamont under
“poaoe ordor and good govarnment” can make a lav saying every
‘ohild 1n Canada has to learn to read and writo.
My DUNOAN'- It 1s putting an oxtremo ocase,

| VISOOUNT HALDANE:- I am putting 1t to the test, I do not
suppose anybody is going to tr¥7go do it, '



_ Mr DUNGAM:- ¥o, beccuse the Legislators are reluctant to

" assums responsibility.

VIBCOUNT HALDANE:- I know they are, |
Mr DUNGAN:- . They wish tq.%t sonewherse elss, I should
say 4f the Parliament of Osnada did interfere in Provincial

mattera the prenmtibn 18 4t did it for a Toason, but the

only question 1ert, 11’ your Lordshipa say there is no ovideuoe

to show to the contracy, 15. is 4t ocapabdble or being a law for

the peace, order and good government of Oesnada, |
‘VISCOUNT RALDLNB.- I an aasuming 1t may ve cortqmly, -

odunation generauy is part of good govo:mmont, 1t tans within

the words, | | o | | .' " |
Mr DUNMN‘ lell, does 1t, my Lord, when one 1ooka at the

question of national conoern?

VISCOUNT: }rAmen'here are plonty of Orown Colonies who have

Lot
nothmg by the words “peace, order and good govomment" and
under thoue they set up eduuation stamtes right and left.

Mr DUNOAN'- Yea, but where peace and good govemment on one

side is- contrasted with matterof purel.y peraonal ooncern in

aeotion 92 then a new co].our, I suggeat, oomea 1nto the phraaa
“Ponoe, ord.er ana good govommemt” ‘ | |

VISGOUNT HALDANE:- The words are taken n-ou the olad Oanadion '

Provincial Govomment!, and from the State Government in Australia,f |

" and und.or the general. words they set up systems of sducation
right and left. | |
Mr DUNOAN:- As to their origin may 1 Just point out, I 1ntond

‘to rely on this at a 1atar stage, that the original words were

“Peace, wolfare and good govornment". and thoae were the wordn :
1n the previous Canadian constitunon. | . | |
VISGOUNT HALDANE = That 13 rather something against you,
' “uelfaro" |
Mr DUNCAN:-~ Velfare is wider, but “nr;;er"ia, more p'rocié'o and
has cloter rofere;ioe to the matter now in hand,whi,ch' 1s oivil

disturbance and disorder which may be oxpected to grow rrom

strikes when the lilitia mus¢ ge oalled in to Peep ordor 1n
79
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‘'the Province,

LGRD vnENBURY°- You gxe take “poaoo, order and good govorn—
ment® too far; the Aot glves ypout the Dominion power to logia-
1ate 1n a11 matters or peace, order and good government but

11m1tod to certain matters. You have to say that’ you are

within that tield.~
My DUNOAN:~ May I put 1t the other way, i8 it not tbat tho

Dominion has power to legisliate for poaoo, ordor and good
govornment except 1n certain oaaos.

VISCOUNT HALDANE:~ I rather agree vith you-because I thinx
that 45 right. I think peace, order and good government covers
every thing the‘Doﬁihion has got under its ressrved .powers,

LORD WRENBURY:- &It is “To make 1&13 for peace, order and
good government of fanada in relation to all matters not
cbming:within” aedtiontsz; That is limitod‘authorityQ

VISGOUNT HALDANE:~ Does not it iumply that those matters ave
in the Provinces also, pease, order and good. govornmqnt. but |
are takan out.?

Nr BUNGAN - Yea, I acoept that.

. LORD BALVESBN'- Thaae words whioh are pointed out would

.oover evory sphere of logialation, 1n YRE conatruing seotions :

91 and 93 must not you read in: peace m'der and good govarnmant

‘where there 1is 8 serious or ‘threatened disturbanoo, or some thing

1ike that. tnan you would brinz in the emargenuy as the only

anatirioation for 1egislating in the way that the DOminion

aovornmunt has propoaod.

BISCOUNT HALDANE:- 811 the enumerated heads are inter-

foered with, otherwise you have full power?

LORD" SALVESEN:~ Yes,

. Mr DUNOAN:~ Yes. The only difffculty I have with that from
‘tho vpoint of view or the coaatruﬁtion or the Statuto is that

| the Statuta definitely says that you may invoke tnoae powara

only 1n caso of emergency. I havo caaea in the Suprema gourt
of the United States which I intsnd to givd your Lordship:;)uheror

the dootrine suggested was quite clear under certain consti-

tutions, that no emergency can possibly transfer powor from
180,



!',one legislation to another; emergency cannot re-write ‘a gon-
atitution, and who is to define “emorgenoy”

VISGOUNT HALDANE:- Do not be too uure about that, The United
| States havo said tnat the inherent polioe vowor although it
primarily belonga to States 1s also available for the ‘Pederal
Govornmen and :2;; 1imits there aro to that police power |
I do not know.« Ir you ocan tell us anytning about 1t 1n tha
course ot your arﬂument today or tqmorrow we should 1ike to
know, | o o -

Mr DUNOAN:- The police power is menfioned‘in the oase youry
Lordship read of Hamilton v. The Kentuoky Distillery . The.
later cases as to the police power are the Narcotic cases.inera'
theASupreme dourt held tha%‘congroas had power to deal with
Narcotic , with white slavery as 1t was called there,

VISOOUNT HALDANE:- On what ground? |

Mr DUNOAK‘ On tho regulation or 1nter—atate commerce and

| commerce vith Indien tribos.

VISCOUNT HALDAHE'- pid they say anything about the polioe
power? |

Mr DUROAN:; - ,ea, they said that in giving the police power in
my conception of what that.means in the United B8tates, the p01ioo‘
4'powar is the imposition of duties on State oitigens. What thoyi
| did not have was & residnum, and what, until vorr recently they - '
thought ¢ did not get, the riynt or Gongresa to 1mpose reapon-"
sibilitiea and dutiea .on State oitizenn whioh 18 all that 15
done here; thcre 1s no 1ntorrorenoe with clvil right. ,

~ VISOOUNT HALDANE:- You say ‘the genesis of tho police power
is the desire to have the means or asserting authority wnich |
thoy olaim to have. ‘ , :

 M¥ DUNOAN:- Yos, to police pouos. ‘o say you shall not. 1n .
the public interest do so and s0. rhe only place they oan rind
it is under their regulation of trade and oommoroe clause,
vhich 48 & much less wide olause Ehan ours; that 1a another

branch of the argument. Nay I roturn to the original point, tho

_two conoeptiona, and.put another way of atreaaing 1it; ir tho
: L81.
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~second conception 1is right that‘ia a matter which is for the

national concern and you may only legislate b&'obéoperatiie

| action, the 1nconvenienoa and dangor attendant on that does

not need to be atreased. It is a great mistako in drafting

the British North America aot, but I sugpoat 1t was not the -

original coneeption 1n Ruasoll v. The Queen , OF 1n tho case 1in

1898 Appoal cases, Loxd vataon s case. I vil‘ come to that in
a mOmont. 1t perhaps can be put 1n a word Hy suhmission to

~ your Lordghips:is’thﬂt in matters trniy‘Of.natidnal.impbrtanoe'

cahada is a Stafe anq.not a congorie of Provinoces,
VISCOUNT HALDANE:- Would you carry that so far as to say

that even where thers is no emergenoy or peril to mational

-11fe that is so.

Mr DUNOAN:~ As in Russell v, the Quaen?

VIBOOUNT HALDANE:- Then you say you do not want emergenoy.

Mr DUNOAN:~ I smay emergency is not written into the
Conatitution at a11.4
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" LORD ATKTHSON:- Dothing is written into that Constitution
except they are nmot to intexrfexc with aeotion‘Qﬁ snd pass laws
relating to poaoo. or8er and good goveroment.

LORD DUNEDIN:- The views of smergenoy that szVailud are not
that emergency transfeérs from one z:Q:Z!yhﬁo the othey %f%:Stnru
the natu:e of the subjoot-matter. o
MR IUNCAU:~ Yes. That is not the only thing that will slter
the faots of the subject-matter, you do not have to resort to
emergency to find that matters oxiginally 1oca1 and privata
have attained Iominion 1mportanoe as Loxa Watson said. May I
refar your Loxdsghip on thc question of emergsnay beo&nel we have

raaahed it before I intended to, to the ocase ot Wilson v Haw

in 1917% That waa decided by thc Suproma COurt of .the Unitod
sfatcu. and it is repoxted 1n,243 Univcd States 3upreme Court
Reports at page 322. The place &t whioh I Wish fo read is at
page 338. | o | B
 IORD ATKINSOH:- Lord Watson had 5aid that was one of these
things that is inoluded in écotion Qézwhiohfawclls oﬁf and |
. extends, but it is the thing that was in aoction 92, 0T & thing
ot that oharaatcr.r that is ths thing that lWellB out and extenda
'ovur the othor parts ot the Dominion. it 1s ot a now thing in its
‘naturc. tut it is the same thing that oxtcndn. o
_ VISOOUHT HALDANE:~-- The pasaagt you hnvc glven us 1a in tho
argumcnt of the Appellees at rage 338, o 3 '

MR DUNOAN:- It ia at page 548 I wish to rcad/:g;:‘your Lordship
1111 auc thips. May I tell your Lordships what this case aeoidod°
It is a case under "the rcgulation of trade ana commerse” olause,
the clauge which differed from ours in thnt 1t 18 confined to
rcgulatioh of commeroce betwcup the States and with foreignlnﬁtiona. ‘
~which 18 regulation of tradce and oommérce genaxslly. Under that
clause the United States Government passed an 8-hour day Act ‘
applioable to Federal railways, that is to say rallways whioh piss
between the States. There 13 no rctcr&nce in the Unitnd‘statts :

cohstfitution to railways, it waas drawn up long before. they '.r.”

Jer



© thought of, tut the Supzeme Qourt d1d hold that a vailway fell

within fhn‘rggnlation of trade and commerce, and the guestion then
was: Where thers was a diffioulty with trade unions, ascute

a1f4oulty, oan (ongress pass 8n Aot saying, you shell hawe an
8-hour‘day; or whatever it was, in foroe on the railways; nnd

-they held by a najority. yea. Ohief Justice White delivered the

opinion of the OOurt and 4n: that caae 1t waa gaid that this is

.an cmcrgnnpy ‘oas8e, and 1t was most strongly contendod that in

enmergenoy you may. do anything. -and he, giying the opinion of the
Oourt upholains the power ot aongrasn. aesoribed ‘the emergenoy,
and said this in answex to their view thatx they suggcet that the
aituation is one of emergenoy, anﬂ that emergency ocannmot bve made
the souzos of power, and he quoted Ex parte ¥illigen in 4, Well

at page 2, who:e it was diatinotly hnld that emergonoy ‘does not

orcatc powcr. and yon cannot rc-writc thc Constitution. and he

| gooa on: "The proposition begn‘thq guestion sinoe although;an
,cmnrgcnoy‘may no% oall into 1ite s powcr'wnioh'hns ndvcr'livcd.

nevertheless emergenoy may at*ord a rcaaon for the cxertion ur &

'11v1ng power already en:oycd. If aots. whioh 1! done. would
' interrupt, if not deatroy, 1nt¢r-statc oommcroc/atnxti be by abp

antigipation
lcgislatively prevented by the same tokcn.the power to

rogulata may be exerolsed to guard againat the oessation of inter-
statc oommnrot threstened by a iailu;e.o+t:§§§ggera‘and cmployccs
to agree as to the standard wages, suchV:uxtixxzt teing an
egsential pre-requisitc to the uninterruptod flow of inter-Statae
commeroe”.

VISCOUU? BALDANE:~ We cannot follow this nniess you tell us

- what 48 the provision in the original Conatitution of the United

 gtates rolating to commerae.

MR DUNCAN:- It 48 aaotion 8 of the Oonatitution~ ntThe Congress
ehall have power sub-head 3 To regulate commeroe with foreign
nations, ann~among the several Btates, and with the Indinn Pribes'™,

VISCOUNT HALDANE:- Mow 448 not they hold that that gavn yower
to fix hours, but not wages. ,

MR IUNCAN:- I do not think so.
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VISOOUNT, HALDATE:- I thought $hey 01d.
MR DUOGAN:- I thinkfihturaaaoning of the judgment which

‘!blioia wiil show.

VISCOUNT HALDANB:- This 18 the head note: X¢"™#iewed as an
Aot establishing sn 8-hour day ss the atandard of service by
employees the statute is olearly within the power of Congress

‘under the Commexce olauss. The power to establish un 8-hour
+ day does not beget the power to fix wages™. Now let us go on.

I have the head note béfora'me.‘ “In an emergenoy arising from
a nation wide dispute over wages between ¥ailway Companies angd
thair own train operatives in whioch s genexal strike, commercial

paralysis and gwx grave loas and suffering overbang the ocountry

becauae the diiputants are unable to agree Oongrems has power

'to presoribe a standard of minimum wajges, not confisoatory in

1ts effects but obligatory on both parties, to be in force for a
reagonable time, in order that the calamity masy be averted, and

that opportunity may be afforded the contending parties to agres
upon and subatitute a atdndard of their own". Apparently thaf T
is not under the commerce clause, but under the inherxent
capacity of the Constitution. | | ,

MR IUNCAN:~ If I may say so, I think it.olcatly aprears from {
the judgment that it is under the commerce clause bectuse they
say that emergency dooa‘notlgivg fhe.powcr. That is at page :
348. e
ViSCOUﬂT ﬁALDAHE:e wﬁét I read was from the head mote: n"Yiewed
a8 an‘Abt establishing gn 6-hour day ae. the standard of sexrvice
by employees the statute 18 ciesrly within the power of Congress
nndei ths oommc:oc‘dlauso. The powex {o establish an 8~hour day
doea not veget the powcr'fo £ix wages". '

MR JUNCAN:=- They are independent. |

VISCOUNT HALLANE:- Then 1% goea on to say the ¢mergenoj gives
rise to the power to f£ix wages and 1t says fhis: "Whexe a
partioular subjeot Iics.withingthp~ooﬁmlroo power tud“jﬁiiflq;
to whioh 4t may be regulated dobendavon its nature and the
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hpﬁropriatenuaa of means. The buaincba of ocommon carriers ty
rail 48 in one sspaot a public tusiness becduae of the interemt

of soodiety in its contimed operation gnd~zighttu1 aonduct, and

this public interest giveas rise to & public right of regulstion

t0 the full extent ncdeasary'to geoure and proteot 1t, Although
emergency may not oreate power (Fx parte Milligan 4, Wall,

pege 2) 1t may afford reason for exerting & power ulready
enjoyed”. | ‘
MR IUNGAN:~ T think that i the ground on vhich it is put.
VISOCUNT HALDANE:- 'The Act above oited in substance and
effeot amounts to an a!eésizzfgé‘the,powor of Congress, existing
undex the ociroumstanoes, 1o grhitrata oompuleorily the dispute
between the parties -~ 8 power eusocptiblc'of éxeroise by direct

‘legislation as well &3 by enaciment of othex sppropriate means

for reaoching the same regult”. Then 4t goes on: "The Aot does
not invade the private rights of employee¢s sinoce their right
to dqmand'wagcs acoording‘to,fheir deéire and to leave the employ-

- ment individually or in oonmeext i1f the demand is refused are not

guch aa thcy might be 1f the amployment were in private buaincaa.

but are nccqasarily subjoot to limitations by Oongreaa, the

employment aooqptqd being_in & business ‘charged with s publie

“intexrest which Congreas méy regulate under the oommerce power"”,

Thexe is a great qQal in this, and I gquite see why you oite 1%,

MR DUNCAN:~ Under the ssme head which is "iegulation of trade
and commcroc whioch, if I may suggest to your Loxdships I think in
the segond caae, it 18 not the true 1ogiea1 head, it is paaoe.
order‘and good government, I i%;;fénother cape in the ‘Supreme ,
Court of the United States deoided by Chief Justice Taft in 1923,
the Pennsylvanis Railwead Company v Thc‘Unitcd States Beilrosd

‘Lebour Board in 1923, 261 United States Reports at page 72. That

was & osse in which Congress in dealing with strikes on.yailroads.
which fall under the inter-sState Commerce olcuse, although rail-
roads axe not the only things whioch f£s11 under the inter-gtate
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Gommexoe 'olauac,% h%n“ﬁdt similar to the Lemieux Aét
establishing & Boaid whiéh should hear thd‘parties and should
publiah a repoxt, tﬁe oonooptiod‘beiug'thib. I tske 1f, that
4n 811 demooratic Governments what you must depend on in tho
lant roaort is not force but public opinion, pudlic opinion may
give you your force; I should perbaps put it this way, that 1t
is not arned force oxr machinery, tut publio opihion broughf to

Vbear on parties snyingﬁ You are wrong, v have no synpathy with

you, we are againat you, it is another foxrm of elecotion, 1% 18
a fundamental ooanptipn in démooratio Goverhments; The Act is
not as strong as ouxr Aot. Thﬁ oage 18 pot preoisely our omsge,
tut the parties hexs brought am sction to prevent the Board
publighing ita Beport;Athe‘Pennsylvania Railroad Company 414
pot wish the report pubiiahid. It went to the Supreme Court
of the United States, &nd 1n‘giving judgment, Chief Justioe
Taft said thé:@ wag the péwer»o‘tu the bpngrus to say that they

sbould publish such & zeport; 1t has to do with the regulstion

ot trade and oommerce, the conoeption being that 1t was not the

regulation of a partioular cage, of a paxticular tradc. or more

than one trade, but that where you have povexr to zegulate you
have also the power to preserve. If you have power to regulate
trade and comuerce sureiy you havé power to say: We will
preserve trade and commerce from interruption by o strike. One
doea not‘need to go further and say that it ﬁay be sympathe tic;
1t may be that sycpsthetic strikes ore attached to it, and it

‘may attain the position of o national eme rzENOY. now thoae teeﬁZm

if I may say so, are in anticipation of nmy argumant, and now may
I return to the pcaoe. order and good government clause. Hay
I give your Lordship a propoaition from the late lamcntcd Mr
Lefroy in his last book! o

LORD ATKINSON:- 1If yqu'arc right seotion 91 ié ugeless beghuse
Peace, order and good govermment cover everything?

‘MR ndnuau}- Ho. May I just draw attention to the enumcration

lin geotion 91. It 1s for grcatcr oexrtainty only, bvut not so as

to 1imit the generality of the foregoing and they go on and say

Z
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in the last clauee of section 91: "And sny matter coming Within

any df’the claases 02 anbjeota enumeratcd.in thig section shall

; not be decmed 10 aome within the clasa of mattera of & local

- ox private nature" - the ph:ase oomes in again. "oompriaod in

the cnumoration of the olasses of eubjeote ty this Aot assigned
exolusively to the kxgt:iazt:zx Legialatures of the Provinces‘
They give the Ceniral government the power of de¢alirg with
bankruptoy matters and insolvency mattors. to legislata with
roépoot to a particular'15561vent Gompany, to pick cut a loocal
and prdvate matter and astach to thet this genexel scheme of

‘legislation because the Dominion conceives it necessary so to

d0. I suggest the diatinotdon 16 in legislating under the
peace, oxder and good government olause, that part of the
epumeration, you may not deal with a particular matter, and may
not pass an Aot &3 my Iriend sugzeats dealing with a particular
strike 41 n partiounlar Trovinoc, whioh 45 hie argument, beotuse
that is looel or private, and you could only do it if that
partioular strike was of naiional ooncern.‘ or threatened to
be of‘nationsl concern. Thet, I think 18, 12 I mey susgeat
the 31ffevence between the epumerations of seation 91 and the
regiduum in seaetion 91.

VISOUUT HALDATE:~ I sae vary little in the Pgnqulvania
ocagae bcéribg upon the guestion of tne power of Songress. 1t 1s

amsumed 8pperently that thers was the power und the discussion

goes to this axtent. , ‘ .

MR DUNOAN:- May I read your Loxdship a portion of that to
whioh I intendcd 1atc: to come. I am reading on page 79 of
the P enuszgvania Railroad 3 oase: _"It i3 evident trom a xcviaw
of titlo 5 of thc r:anaport&tion Aot of 1920 that congrusp deens
1t ot ths highnst publio intereat to prcvent thc 1nterrupiion
of intcr-Stttc oonmezeo by labour dispntna and atrikoa. una
that 1ta plan 1: to encourxage settlement without strikua. tirat
by conference between the partiea. failing that by rctlz!noo F‘"
to adjustment boards of the parties owp‘ohoosing. and, if this
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{3 ineffeotive, bj.a fullnhcaring bafore aunational'hoard
- appointed ty the Ercaidoht. upon whioh are an.qqnal‘uumber of
- vadresentatives c¢f the Carrxiexr group, the Labour Group, and the
. Public. ZThe decisions of the Labour Boaxd are not to be enforoed
by procesa. The only sanstion of its decision is tq@o the foxoe |
of public opinion invoked by‘tho fairness of & full hearing,
the intrinsic justice of thc.oonclnaion. Strungthoucd by the
offiolal prestize 4f the Boaxd, and the full pnblioatiqn of the
violetion of such deciaion by any party to the pxodoediug. The
| evident thought of Oongreus in theseé provieions is that the
eoondmio interest of every member of the public in theé undis-
turhed flow of inter-State commerce end the adute inconvenience
$0 whioh 811 mst be subleoted by an 1nter:nption oauged by a
aeriona:and‘ﬁiagséIQQd lebour disputs, 1bstqns'publio attention
oloaely on all the circugtances of the oontroversy amd arocuses
public oriticimh of the amide thought to be at feult",
 VI3COUNT HALLAGB:- The interesting queation ia not to discuss
the motive, tut <the right of Congrees to take this motive into
acoount. ¥ag it within ithe powex of congieas undeéx the United
States Comatitution io desl with this and if so, how was 1t
andex oommeroe? o
MR DUNCAN:- Yea. o |
VISCOUT? HALDANE:- Doea Ohie? Justios Taft ssy thet apywhere?
MR DUNOAN:- It 18 at page 64: "But title 3 was not ensoted to
 provide o tritwnel to deternine whet wexs the legal righta und
" obligntions of railway employiia and euployees or to enforoe or
proteot them". | B - | B
LORD ATEINSON:~ You quoted the exact words of the Act; what
were the exaot words? |
Ky pUNCAE:- “The Congrees shall have powor’tdvrggulatc cOmMmerce
with foreign nations and among the seversl States and Indian Tribes®
LCBL ATKINSON:- To Tegulate commerce between two States muat

include the goveinﬁent of the maohincry}ta transmit the commerxce
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for instanae.
MR DULCAN:- Our olsuse is stronger. We have the regulstion

of txade 8Bnd commezrce; they do not mention trade. HWe go further,

and I will come to that. ‘
VISCOUHT HALDANE:- I do not think you ocan draw any inference

‘trom'the use of "oormerce" in the United States Conutitdtion‘as

to its use in seotion 91 of %the British Jorith Americe Aet in a
different context; 1t is among 27 or 28 headings.

DORT ATKINS0d: It must involve the transier fromm one State
to another purely. |

MR IUHCAN:~- I suggest not on theix 1nterpxetatioh. Qur oclause
ageotion 91, gub-seotion (2) whioh is: "The regulation of trade
and commerce" was, &3 I suggest to your Lordship, distinetly

drawn up with the American oclause in visw, the idea being not
{0 confipe 1t to the troublesome matt¢r 0f intexr-Sta te gommerce

only, but to give the Dominion, which 18 a treding State, not

a military 3tate, but a trading State and a commsroizl ﬁnit. the

power to xegulate trade anqﬂcommcrce. and what they said must
| aepiud on that which ia in the second enumeration,

YISGGUHT BALDATE ;- _I:tbll‘jou my 3ifficulty atout your arxgu-
ment. TVhen ydu_bag&u - I thought you were goiag:to‘citc
dcaiaions of the United States to show thet metwithotanding the
st111 more restricted powers of Conmgress compaxed with those of
the Dominion Parliament still there hud been held to be implied
powers to deal with matters which concerned the national welfare
and lite; tut when I come to the deoisions you cite I £ind that

‘4hey turned on the interpredation of the provision a8 to
- eommerge and intcz-Stato commexce tetween the American States.

These words are there, but they cannot, as I was remarking,

~afford us much guidance as to the meaning of differe¢nt words in

the emuneration of section 92, the regulation of trade and

ooumcroif'beeaula 1noluded in those ars a multitude of other j
matters with & context that is different. You oun only take the
words as the framers of the Canadian Constitution took them, and
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you cannot gﬁt analogies from the woids of a differant
Conatitution. |

HR DUTOAN:- That 1s all in antioipation; the emergenoy point
brought me to the first sase. , ‘

VISOOUNT BALDANE:- The e¢mergenoy was all righf. but when you
parted yifh the energency I began to find myself in stormy
watcré. , | | .

MR IUNGAN:- That is my di#fioulty, whether it is emergenoy o
whether there may te other ocases in which the Dominion may .
1cgialata'baoause it 4s for the national welfaxe.
 VISCOUNT HALDANE:- The othex wordas come under the woxding of
the Constitution ae construed by Obief justice Taft.

'LORD ATKINSOH°# b oclause io.ot section 92 it gives %o the

[Pxovinco power to deal with ."Looal works and undextakings other

than such a3 arc of the following olaasca. (1) Lines ot steam

or othcr ahipa. rsilways. oanals"

MR JUNOANW:- Within the Provinoe. and the Jominion has power to
say that thcie shall be declered to be works %o bs for the
goneral advantags of Oauada end tha Dominion wheXrsver it acll
necessity Bay take thoac out and put them under Dominion jurisﬂioﬁ

tion, the underiying conception being that it is ocontrol of
trade. |
LOBD ATKINSON:- ™"Lines of steam or other ships, xailwéya.

- oanala, telegrapha, and other works and undextakings connecting

the Provine with any othex dryothars of the Provinces, or
sxtcbding bdyond the limits of the Province”. Undex section 92
the Provinaes have exolusive cognizsnoc of those thinga. |
MR TUNCAN:~ Until the Dominion takea thom away,
'IGBB'AQKIHSON:- As long ss they remain Provinces there is no

~right to take them away.

MR DULCAN:-. It is sub-section (o).

LORD ATEINSON:-, That is the well known power ¥ thixk that they
bave to declare sny partioular work & work for the benefit of
the Domizdon. .
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. MR DUUCAN:- And 1 the Dominion finds 4in itz general oontrol
of trade and cormerce throughout th: Dominion vecause the peacs
and happinesa and prosperity and welfare of the country depend

-op 1ts fisoal systen, and not only its Cuatoms bar, and

development of wheat ——-

LORD ATKIOSOR:;- It was not to have hitrercnt goicrnora fox
differxrent parts of thcllinc. some Fedexal, apd soms under
Dominion Governments, and some undeér the Provincisl Govermments;

that would be 1mpcséibie. and therefore they deoclared them

- works for the benefit of Canade, and then 1t was under the

'Dbminion.

MB TUNCAN - Thcrc oould not undar fho Britiah North Amcrtct

“Act. be any portion of & 1ine that was under ‘the Dominion and
~ apother portion under the P:oyinoe. ~ The Provinoe is 317|n

. yuxxx under seotion 10 Jurimdiction over locsl wo ks and |
‘undextakings, 1t is not given powexr ovexr : "Lines of steam, or

other ships, railways, osnals, telegraphs, and other works and

| undertekings connecting the Province with any other ox others

of the Provinces, or extending beyond the limite" -- that is (4) --
por is it given jurisdiotion ovexr "Lines of steam ships bifwccn

the Province and any British or foreign countzy" -- that 1s (B),
gor is it given jurisdiotion over "3uch works as, although wholly
aituate within the Province, are before or af¥exr their exscution
declared ®y the Farliament of Canada to be for the genersl aldvan-
tege 0f Canada or for the sdvantage of two or moxe of the
Provinces® -~ that ig (0). Onwe it is for the general advantage

of Canade, or of two or mp:e‘?zovinoea. 1t 13, as I suggest, no

longer & Provincial céncern. and the Dominion 48 given power

undexr this aeotion to aay- This 1s for the general advantage of

two ”roviuoea. and thernto:e. we must take it under our juris-
diotion. I submit. with great reapcct. thexre is nothing undex
aeotion 10. or any othar portion of tha Aot whioh gives portion
of 8 railway partly to the Dominibn anﬂ parily to the Provinoes,
LORD ATKINSON:-Section 10 would have no power na far 8s that
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is ooncerned, 1t 19 only dealing with Frovineial maftafn, thori.'
is no power in thc'rrovineial Govcrnmnnt lcgislatibn to acolarc ‘
a thing for the benefit of Oanada. 1t muet. oa by the Dominion, 1% -
mat be sonstruoted in the ?rovinge, that is to say. it 1s local
work whieh falls within thc Provincs under section 10, tut thc

. Dominion haa Bo power to deolare part of a loaal work for the o
~general advantage of Canada. - It the Proviuoa oreatea & work
which extends heyond the boundary o* tha rrovinoe autcmatically
it comes under the Bominion under (A) beoause it emteude heyona

"' the boundéry o2 thp ?:ovipog., So that'eithe:‘itris a 10081
- woxk wholly situate wiihin'thé P:@vince;fahd'thcréfore undexr

~ Proviselsl jurisddetion, or it s a wo:k7axtendipg beyond ¥he

 -r:ov1uc¢.:ap§fherptpra pﬁ,itg 7§£y hatuﬁe:of'vémiu;od §§§q§:n. lﬁé:
._.‘ nnairthe now}uionisﬁiiédigtibﬁ ﬁﬁaer aéotionildi o#.‘thi?§1&.'
. 1% wéa ‘«l:.xiginfﬂi.ly’g -‘109 a1,7°’:“‘“"‘mf° ':.rho]_.u_ ;-,w'i#}-uu: zthq ?ro'vj..n.q. -

ﬁnd'4a now deolarad’tothg»?of'the‘aeﬁgiai géynnf@g;;ofgcanﬁd;. 

 ana thexefors under the Lominion jurisdiction.

(Adjourned for a short. time)

/
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LORD DUNEDIN: - Is your proposition this: If 1t is & matter of national

importanoe it would be ludicrous to snppose that you must wait

until you have identical 1egisletion in all the provinoee to deal

. with it, and, therefore, you must have recourse to the Dominion,

and, secondly, when yon oome‘to what 18 a question of general
inportanoe it is really proot that 1t is ot 3enera1 importance
that the Dominion Parliament whioh is composed of people from
all the Provinces, has dealt with it?

DUNOAN: That is not preoieely my argument.< In the first plaoe
I do not put it on the ground that 1t ie ontrageous to suppose |

that one should wait until there has been oolleotive aotion. I

put it on the grOnnd that the jurisdiotion is given to legislate |

for peace, order and good government in all mattere of national

'oonoern, but that section 92 only covers those mattere of provin-

clal oonoern and it wae a oonolusion thet I wee giving to your
Lordshipa not ‘80 much a8- an argument ‘ that if the- other concep-
tion prevails then you do have the British North Ameriaa Act 80
interpreted thet you must wait for. oolleotive action from each

of the provinces.

LORD DUNEDIN: Do you say the faoct that the Dominion has so treated

MR.

1t ievprooi to a certain extent that it 1s a matter o:lnetionall

importanoe?'

DUNCAN: What 1is the teat to be applied toplegislation osteneibly

passed under the peace, orderland good government clause? May I,

before dealing with thet,‘give one short referenoe*to‘yonr**

Lordehips.' The referenoe is to Mr. Lefroy'e Canadian Federal

‘System, Proposition 34. I do not say this carries me all theeway,
‘but it is a conception which I wish t0‘emphasise.‘,*Before the law

enacted by the federal aunthority within the eOOpe of its powers”,
oetc. (Reads to the words) "each and_every province." That propo-
sition is supported by his text at pages 123 to 127,'and among

other oaees to whioh he refers is the ocase of the Grand Trunk

Railway Company of Canada v. The Attornexpceneral of Canada, in

'1907 Appesl Cases, which was the case declded by Lord Dunedin. It
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~ was a railway oase and had to do with what was really anoillary

to the railway 1eglslation, and the oonoeption that the Court had
there was that, 1f it was reasonably anoilla:y, you had a legisla-

"tive union and the central pover had sufficlent suthority to deal

‘with all matters prOperly relevant to the subjeat.

VISCOUNT HALDANE: Railways are given exoluaively to the Government

" MR.

of Canada.

DUNCAH- Yes, but this logislation as to oontracting out might
well ‘have been looked at from the point of view of property and

oivil rights but the oonoeption that in matters within Dominion

conocern, whether under peaoe..order and good governmont,;or under‘
an'enumeration,'there‘is»legiSIative union nnd Canada 18 one State
and not a congeries of provinces which have to come together to.
pasa legislation. There is another case which rollowed on that,
and without qnarrelling with the deoieion 1n the case at all, it
has bean looked on in Canada as the case in whioh one sees the
snggostion of oooperation. That was the through traffic ocase, The
citzfof Montreal v. The Montreal Street Ballwaz, reported in 1912

Appeal Cases, in whioh the question was this: Through traffio
which originqﬂtes on a provincial line ‘and goes on to a Dominion
line falls within the leglslative Jnrisdiotion of the Parliament_
of Canada dealing with federsl railways, and your Lordships_held
that tho:e was nothing to show that‘through frafflo had attained
such proporfiona as to affect the Dominion, and, therefore, your
LOrdohips suggestod fhaf‘fhere was nothing to show that there would
not be oooperatlon betwoen4tho provincial legislatures and‘the,
Dominion legislature to deal with this ﬁartioular matter. I do

not know, it has been thought ln Canada, that the case in 1907

- Appeal Cases, on the Onelhand and the ocase in 1912 Appoal.casee;

on the other, illuatrate these different tendenoiee.- PerBonally,
if I may respeotfully aay so I do not think 80. Through traffioc
is 8o small a matter that there 18 no moving away from the

prinoiple laid down’ in the oaae in 1907 Appesal cases that mattera
such as railways :alllwithin Dominion prOperty. I submit to‘your'
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| Lordships that there are four'pbsaible tesfs.whioh have been put

fofward in this case, which need to be appligd to determine whether

"1egielation-pasaed ostensibly under peace, order and good govern-

mént is, in faot, within'the Juriédiotion of the Dominion; The B

*. " first conception is that to be found in the judgments of Ohiet

Justioe Strong, Mr, . Jnatioe Taaohereau and thoae Judgea vho vere

c¢lose to oontedgration, and also in Russell V. The Queen. May I

‘put, as shortly as I can, what would seem to be the deoision in

'Russell v. The Queen. Shortly it falls into two heads: first, 1is

| the legislation in itse proper aspeot iegislation for thé[peaoe,

‘order and good governmont:of Canada and so not legialatian'in

relétion tovproporty and oiiil rights; are those ﬁords in relation
to one éSpect? That is the tiist question: Is it leglslation fo: ‘
the peaoe; order and éood gbvbrannt of Canada? I will come fo‘
the question of 1nterféranqe in a moment, and I will lay stress

on the difference between inteyfersnce and aspect, the ditfeiénoe
between that whioh interferes with a oivil right and that which

is legislation about or gua a oivil right. Secondly, in Rusgall

V. The~Quaen;1f'saémB’tofhave been suggested, as perhaps follows
from thegdndgmeht;‘fhat;'if'sé.-wa;aio not concerned with any
question 6f evidence an to the aotual‘conditions in Canada at all;

that is to eay, it 18 not quantitative bnt it 18 qualitative.

LORD ATKIHSON'A IZ the DominionvParliament ochooses to legislate for

- MR,

the whole of Canada that mst be right, because they have said so?

DUNCAN: No, my Lord, that is not my argument. 1 am sorry that

I have not made myself olear. ly,point 1s that the Board, looking
at a statute, says: Can thie statute be sald to be a law for the .
peace, order and good government of canadgf That is the test

that {hia Board appiie#‘in Russell v. The.Qdeéh. 18 1t'peaca.
order and good government; doea 1t deal with‘ﬁublio wrbngs or does
it deal with oivil rights? I cannot say we have 1egielated and

‘ therqure, it 1s right. The Board haa to. aetermine whether the

legislation can possibly be olassed as—lagialatiqnvror the pgace,'

order and good goéernmént, and, 1f it 1s, in its aspeot and purpose,
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or, as the eaeea'eay, in 1tatpith‘and-aubetanoe; in relation to
peace, order. and good government, very well, that 1s what it is.
Ifuton the other'hand. it”iaein relation‘to property and oivil
rights then it fails, and the Board will eay 80. May I give an
example of the legielation in- this way? Supposing Parliament eays
that the eueeeeeion in the case of infants shall always be to the
aeeond son, how could 1t poaaibly be for peace, order and‘good
government? It oannot be. Itais in relation to proPertyiand

oivil rights. That 15 the test of Russell v. The Queen, and they

| are not oonoerned with queatione of evidenoe ir the 1egielation ‘

‘beara that aSpeot. Those are queatione for S tateemen, for the

Parliament of canada.

LORD ATEKINSON: If 1t bears that aspect in the eyes of whom?

ER.

DUNCAN ; In the eyea'of this Board. The Board must eay: Ialitv
legislation of that kind; can it be classed aariegielation'for_
peaoe,‘order and good government; if 1t is in thateaepeot; and
nothin relation to property andaoiri; righta;,then the Board is
not oonoerned with queetione of evidence. If it were concerned
with that, what would be the result? Every 11t15ant who ‘had
raised against him the allegation that this was ultra vires the

:Parliament of Canada. would have to produoe before .the Board all

the evidence that wae before the Cabinet when it made 1ts
deoieion aud the House of Oommons and the Senate of the aotuai

oond;tione ot Canada betore your Lordehips would be able to pase

‘on that queetion."

"LORD ATKINSOH. Why ehould they be obliged to produce all the evidenoe

that was before the,legielature? If they produce evidence enough

" to show to the Tribunal that is deoiding it, 1s not that sugfiocient

DUNCAN: Yes, my Lord, the litigant would have to do that. It
would" follow from that decision that the Board 1is not oonoerned
with evidenoce, although the legielation bears the aapeot of peaoe,

order and good government.

LORD DUBEDIN- I have great diffioulty in’ going with you there

beeause what we have to look at, as being either legielation for
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peaoe, order and good government primarily, or being 1egialation

~for oivil rights primarily, is the Act of the canedian Parliament.
MR. DUNCAN: Yos.: ' ' ‘

' LORD DUNEDIN: That is a question of the construotion of the Act?
‘MR, DUNCAN: Yes. o o
,LORD‘DUNEDIN' It is surely a verv tall order to say that we are to

- come to the conclusion as to what is the proper meaning ot an Aot
by taking evidenoe upon the state of circumstances at the passing
of the Act. , A f'
MR."DdHCAN:e I was not puttrng my oase in that way; I was‘trying to
answer the objeotion. I eay»that,in Russell v. The Queen_the
Board appears to have said: We can conetrue this Act as one in

.reletionito peaoe; order and good government.

LORD DUNEDIN: Certainly. o
'MB. DUNCAN: We are not concerned with evidence.
-LORD DUNEDIN: The Board oame to the oonolneion upon what they thought

of the Aot aB 1t wae before them; they did not hear any evidenoe

in Ruseell Vo The Queen.

‘MR, DUNCAN: XNo, my Lord I am not suggeeting that they did. What

I mentioned evidenoe for was 1n reply to Lord Atkinson. He said:
" Are we not oonoerned with the conditions?, and I said: In Russell
v. The Qneen that was not so. | 'l‘ -
BORD‘DUNEDIH: Tord Atkinson's question was a very natural one, if I
may say so: Who is to deoide;'is‘it the Parliament of Canada or is
1t us? - You submit that it is for us to deolde?
MR. DUNCAN: Yes.

.LORD DUNEDIH:‘ Then you sayvin order to show that it was good, prima"

| gggig 1t was beoause the Canadian Parliament had said so, and, in
order to get out of that 1% would be for the other side to lead
evidence? o
MR, DUNCAN: I d1d not mean to say thet.
LdRD DUNEDIN: T do not gee at present how evidence would‘nave anything
to do with our determination of theyquestion as to whether the

primary'objeotyof the legislation was one thing or the other.
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-MR.

DUNOAE?. That is my eubmieeion, that under Russell v. The Queen

evidence" has nothing to do with 1t. I mentioned evidenoe in this
oonneotion. I said- If you muet produce evidenoe, then what
follows?; first the inoonvenienoe to litigants to gather up
evidence from all parts of Ganads; the impoeeibility that they:oan
gather it up oompletely and the faot that the Board will then

be eitting in judgment on the Parliament of canada on a queetion

of faot as to whioh the Board has not all the materiale before

them, 80 that only is an argument on inoonvenienoe from the other

rule. I euggeet that Rueeell v. The. Queen goes on the first rule

What is the obJeot of the 1egislation?

 LORD ATKINSON: Suppoeing you have a gtatument of the Dominion Where—

MR.

" as such and auoh a thing prevaile and whereas we deem it a thing

that affects the,peaoe, order and good government of Canada, and

‘whereee in the exercise of our powere we legislate 80 and 80; when

that oame up beiore thie Board are.we estopped from lietening to
evidenoe to ehow that the‘thing pertioularly put forward as the
justification tor the Act did not exist?

DUNCAN: I think under Rueeell v. The Queen yea.

LORD ATKINSON: You say we would be excluded under Russell v. The

Queen, if they'eftirmed that the matter was a matter affecting the

Peace, order and'good government of Canada, and in exeroise of the

powers conferred upon them, under the first head,‘for‘dealing with

euoh\mattere,~theywexeouted,so end so, could not evidenoe be

adduced here to show that the thing they stated to exist aid notv
exist? . “ : o

DUNCAN: For the purpose of thie'oaae I would be prepared to say,
Yes. Your Lordehip is asking ror a general prinoiple? |

~ LORD AIKINSON: I want to get hold of the prinociple that you are con-

tending for. Does the faoct that they promote the legislation
under the powers of thie.eeotion, on the ground that what they

‘propose to do‘ie for the peace, order and good government of

| Ganade,‘ehut_ouulevery enquiry, and,when the case comes up for

consideration, are we to say: We‘herefnothing to do with it; the
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‘legieletnre is the.finai judge; 1t has put in print in the statute

" that this affects the peaoe, order‘and good}government or Canada,
- and we,,in‘purenanoe of our povere,'beoause we think 1t does, do
80 and 80.7 : o | o

MR;dDUHCAH: I think in 1ooking for the true prinoiple evidenoe might

Aj_poseibly be adduced to show that the objeot'of the legislatnre

‘fwas not peaoe;‘order'and good government, but that 1t was oolour-v
able.iegielation.V | t |

IORD ATKINSON: That it was corrupt? |

- MR. DUHGAB: No,.oolonrable; an attempt to do'indireotly‘what it ocould

| not do directly, as in the Insnranoeloaee; that s all. In that
case evidence would have no bearing'on the question at all if that
ellegetionlwae eet‘up.- I do not think any Court wonld'exolnde

4 parties who came forward.

LORD ATKINSON: . That 18 they could not do direotly whet they purport
to do?

MR, DUNCAN: If in faot they were legislating for peaoe order and
.good government. I do not think any argument wonld ‘bind this
Board 1t would be the natnre of ‘the Aot itself ‘and whether in
all the oironmstanoee that was oapable of being legielation for
pesage,’ order and good government. '

LORD DUNEDIN: You atated what you oonsidered to be the first test
‘namely, what 18 the obJect of the legislation. You have several |
times referred to what you oall the eeoond; but you have never
told us what the 8econd was, |

VISCOUBT HALDANE. Mr. Dunoan did tell us what was the eeoond by
‘quoting Lefroy. -

MR. DUNDAN: No, my Lord, that was before I began on this. I say tha,
1n teeting legislation under peaoe, order and good government '
there are four possible tests I put forward to your Lordehips."ﬁ*
The first is under Russell v. The Queen,.to,test theae.two heade;

| tirst Is the legielation in its proper aspeot for peace, order
and good government, or is it in relation to oivil rights in the

Provinoe?, and, eeoondly, if 1t 1s for pesace, order and good
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government werare not concerned with the evidence of the actual
conditions in Canada. ' ‘ } | ’
LORD ATKINSOB: If it appears to be ior the peaoe, order and good
government “you eay the enquiry is eet0pped? o | -
'Mﬁ. DUNCAN No not if in a reoital it appeare but if, on examining
the nature of the Aot, 1t appeara."' |
LORD ATKINSON: Not a recital alone?
"HR. DUNCAN: Bnt 1f 1n its true nature judicially construed, then
evidence is 1mmaterial unleee it 1e euggeeted on the other eide
: that this 1is oolonrable legielation ‘that 1t was not truly for |
peace, order and good government, but was an attempt to legislate
with reepeot to succession of second sons, for example. The eeoond

point comes from the AttornﬁxﬁGeneral of Ontario v. The Attorney

General of canedaL reported in 1896 appeal Cases. I am not sure

that this does introduce another rule, the question of the quan-
titative as dietinguiehed from the other, but it can perhape be
put on the other side. May I read from the middle of page 360'
‘"The generel authority given to the Canadian Parliament by the
1ntroduotory enaotments of section 91 is 'to make laws for the.
peeoe,‘order' andtgood government of Canada, in relation to all
| matters not ooming within the claases of subjeot by this Aot
aeeigned exolneively to the 1egislatnree of the provinoee'° and
1t 18 declared, but not so as to restriot the generality of these
words, that the exclusive authority of the Canadian Parliament
extends to =all matterevooming-within the classes of subjects |
which are enumerated in the olauee.' There may, therefore, be
matters not inocluded in the enumeration, upon which the Parliament
~- 1 submit that the residuum is there ~-

of Canada has power to legislate”/because they concern the peace,
order, and good government‘of the ﬁnnnix Dominion. - But to those
matters whioh are not epedified among the enumerated eubjeots of
1egialation the exoeption from eeotion 92, whioh 1e enacted by
the oonoluding words of section 91, has no applioation; and, in
legielating wrth regard to euoh'mettere, the Dominion»Perliement |
_haslno authority to encroach upon eny class of subjeots whioh is
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exolueively assigned to provinoial legialaturea by seotion 92.‘
- These enaotmente appear to their Lordships to. indioate that the
n,exeroiee,of legielative.power by the Parliament of Canada, in
regard to'ali matteia-not enumerated'in eeotion 91, ought to be
etriotly confined to auoh mattere as. are unquestionably ot canadian
interest and importanoe, and ought not to trench upon provinoial |
legislation with-reapeot to any of the classes of subjeots enu-
merated in seotion 92. To attach any other construction to the
general power which, in eupplement of its enume:ated‘powerei is
. conferred upon the Parliament of Canade Dy eeotion 91, would, in
their Lordships' opinion, not only be oontrary to the intendment
of the Aot, but would practically destroy the sutonomgmg of the
‘provinoee." That is avmoat.important eenfenoe. May 1 diredt
your Lordships' attention principally to the word “aeaumptionﬁ{
"If 1t were once conceded that the Parliamenf of Canada has
vauthority to make laws spplicable to the whole Pominion, in
relation to matters which in each province are suﬁafantially
oflprivate or loosl interest, upon the assumption" -- "upon the
aseumption" I submit means upon the aasumption without evidence
“being tendered or without its appearing aliunde that it 18 of
general national oonoern -- "that these mattere also concern, |
the peaoe, order and good. government of the Dominion, there is
‘hardly a eubjeot enumerated in seotion 92 upon which 1t might
not 1egielate, to the exclusion of the provingsial legialaturea.ﬁ
vxscounm HALDANE: That is not on the assuuption, oonoedingvit to be
valid that in 1aw these matter refer to peaoe, order and good
-government of the Dominion. That will not do.‘ Does not he mean
”fthat as a matter ot evidenoe theee things are concerned with the
| peaoe, order and good government of Canada?p There are many thinge
in eeotion 92 that do not concern the peaoe order and good

government of Cansda,

: MR.ADUNOAH;~ Which one uould yOur Lordehip‘take? |

- VISCOUNT HALDANE; Pr0perty and oivil righte, ‘which is a moat important

Dominion subject.
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' MR. DUNCAN: PrOperty and aivil rights in the Province?

| 'vmcoun'r mnmm Yes..

MR. DUNCAN: I say 17 this is 1egislation with regard to property and

oivil rights in any province there is no general Dominion interest

and then it- is excluded. |
VISCOUNT HALDAHE~ Property and oivil righte in a11 the provincee

f may be a matter of Dominion importanoe. o

MR, DUNOAN. Colleotive action by the legislatures?

VISCOUNT HALDANE: No, on the contrary the theory when the constitu-
tion of Canada was agreed on in 1867 was thatlthe provinces should
be autonomous piacee as'ifrthey»were autonomous Dominions, The
Lbutenant Governor is the direot representative of the Grown,g’

and. the legislature has direot authority from the Imperial

‘ Parliament.

.MR. DUNCAN: Within the provinoial sphere, not a state sphere.

VISCOUNT mnm You have to look to the heads of section 92. It
is 'ithin those spheres in whioh province. '

MB.‘DUNQAH: My diffioulty is to dieoover where there ie any residuum
at aii. In what mattera ecan the‘Dominion 1egielate withoutpinter—p
foring with property and oivil righta.

VISCOUNT HALDABE:‘_Seotion 91’sives you a nnmber of things.

MR, DUNCAN: Does our comstitution come down to the emumerstions of
seotion 91, the enumeratione of seotion 92, and nothing elee?
VISCOUNT HALDAKE When there is nothing provided for in one or. the‘ :

other, then the worde peaoe, order and good government at the.
_bebinning of sestion 91 come in. o |
MR, DUNCAN: May I put my diﬁ’ioulty to your Lordships. | It is a

genuine diftioulty.“ It 8o, what legislation oould possibly be
passed bquominion which does not interfere with property or the
oivil\rights of the inhabitantk,of,the provinces to do as he 7
pleasee? Could you pase any 1egis1ation whioch has the operation
of this Act, which says; We will set np a Board to enquire and
the Board may make 1ts report? The only thing that 1s in. issue

| here 18 the anoillary provision whioh gives the Board power to

«202.



summon iitnesses to get at the tacfe; 80 thatAitq,OP;nibn may
oaz?}y wioight with the pé‘blio.
v:séoun?r.g{nnm; Ana to stop tige business, to stop th.é' strike.
na‘,jmicu‘s:n' That to ;ot‘ié tesue here; that 1eanother sase fntdgg-? |
fﬁe?.:.The‘iéjuﬁét#o#wéé_graqtgd,.a#d the 6##6 p¥o§éed§ on.fhe
grondltﬁat‘the‘Bp;fdibﬁid:probapiy have’sﬁmmqgod,iitnessea;‘ The

oniy2Qﬁostidn héré-ié whether you may give ancillary‘powérs'td
a Boaid’of-enquiry established to investigate.a matter which

the Par;iamqntvqr Canada thinks‘is for the peace, order and good

government of Canada to get at the faots.
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,LORD ATKINSON:o‘ Must not you take 1nto oonsideration all the

powors which they have?

. MR DUNCAN: I am oontent to take them 1n thls case, but I say

~ in this pertioular case that comes %o your Lordships. Under

| the other aeotions people have ‘been canvioted and sent to gaol

for striking and exoiting to strike, while the Board was sittir

‘and endeavouring to 1nrlamo public opinion, g0 that there oan

be no 'peace brought about, but the only case before your

Lordships is whother a Royal commission being appointed
it ocan for tho peace order and good gpvernmant inquire
into matters wh;dh are not enumerated’in section 91,

aod can summon Witnesses to get at the faots.

VISCOUNT HAIDANE: So far as the mere inquiry is concerned’

without the power to swmion witnesses end put them on oath,
the Executive Government of Canada might have instlituted such
an inquiry. They would only have to set up a Committeej;that

i3 not legilslation; <that 1s an Executive act. That would"

not be interferwing with the olvil rights of the public in

- the provinoe,

MR

DUNCAN: Is thst the kind of oivil right which is given to

. the Provinae, Does not that do this, It says that the

Province has powsr to leglslate with réspoot to oivil rightsg
but it does not say that the Dominion. osn impose duties

on Dominion oitizens., The Dominion suréy cen impose duties

- on the oitizens of the Dominion, and duties are not oivil

'IORD

ri ghts - .
ATKINSON: And if a man is taken‘up by & policeman by the |

- authority of someone which is not valid, is not that inter-

. fering with the oivil right, because the oivil right is not

‘to be taken up. °

MR DUNCAN: He has & oivil fighx of action.

VISCOUNT HAIDANE' Hb has a oivil right to liberty. The esaenoa

of the English gommon law is the right to liberty unless o

some prooesslof the Gourt 1nterferes with it. Are you not

interfering with x 1t in the case whioh Lord Atkinson has

o0
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MR

MR

DUNGAN: With all respeoct I eubmit that in peace order ani
good government you must draw a distinotion as they did
in th; Ruasell case between ocivil rights and public wrongs.

" LORD ATKINSON: But that is an entirely different thing. It

~1s aoting in the intereets of ths State de-e whole not to‘i
alter any peraon's olvil rights.
DUNGAN:ffR'YGB.

" LORD ATKINSON: Lord Wateon points out in one cage that tbere‘*

are soaroely any of theee things in seotion 92 whioh.upon that
principle oould.not be feirly contended to interfere with -
‘peace order. and good government. He givas for instanoe

aolvency, Municipal Institutions, taxation, and eolemnisetion

of marriage, whioch are all things that affeot ‘peace gnlt

MR

" MR

order and good gpvernment.
DUNGAN: Yes,'they may have beenrxoluded, end those are all.
within the Provinoe, | |

LORD ATKINSON: It means that you ocould effeot the same obJeot-

for peace order and good government, and practically invade
the powers of the Provinoee.

DUNCANL May I just complete the citation at page 561; the

* Judgment continues: "Their Lordships do not doubt that some :

vmatters, in thelir origin local and provinecial, might attain

euch dimensions as to afreot the body politic of the Dominion,

~end to. Justify the Cenadien Perliement in psssing laws for

?their regulation or abolition in the interest of the Dominion.

It auggests that that annunte to emergency. "But great
caution mist be observed in diatinguishdng between that whioh :

" 1s loocal and'provinoial, and therefore within the Jurisdiotion

of thevprvinoiel legislatures, an: that whioh has ceased to be

" merely local or provincial, and hes become matter of national

econcern, in such sense as to bring it within the jurisdiction
of the Parliement of Cenada. An Aot restriocting the right to

carry weapons of offenoce, or thein sale to yenng pereone,

'\within the provinoezwould be.withintthe authority of the pro=-

22{7544



vinoial 1egislature. But traffic in arms; or the posssssi"on'
‘cﬁ’ them under such oirounstanoss as to raise 8 suspicion t.hat. |
‘they were to be used for seditious purposes, or against a.
fforeign State, are matters which, ‘thelr Lordships conceive, mig]
" be competently dealt with by the Parliament of the Dominion o

IOFD ATKINSON:. He is dealing vrith the particular things which
are primarily meraly concsrned with the Provinoe and which
prand into somsthing whioh oonoerns the Dominion. |

f .A.MR DUNCAN Yeos, Is not the’ point hers that they rind liquor
1egislation to be in respeot to matters local and private?

VISCCUNT HAIDANE: What he says at pege 361 1s: "If i were onae
sonceded that the Parliament of Canasda has suthority to make -
laws a“pplicable‘to the Whole deinion,‘ in‘relat.ion td mat.ters'
which in each provinoe ars substantially of 1oca1 or private ‘4

mterest, upon the assumption that these matters also oonoem
the peace, ordemp and good gofernment of t.he Dominion, there
is hardly a subjeot enumerated in section ‘92 upon Which 1t
mizht not 1egislate, to the exclusion of t.he provincial

‘ leglslaturea™. , :

MR DUNCAN: Is not the differencs between t.hat and the Russell
case that he says you rmst have evidencde. In the Russell
case it was suggssted that you must examine the nature. and
extent of the leglslation, and 1f 1t does bear the aspect

- of peace order and good government, we are‘not oonoemsd with .
evidence. In thls oase ho suggests it. must be agsumed. |

IDRD ATKINSON: Almost everything could fairly be brought. |
" within the head of peaos, order and good government. ' |

MR, 358X DUNCAN: Then his test is a correct one. Must not you look
. at t.he faots and ascertain whether it is oapabls of being |

‘: and in fact is for- t.he peace, order and good g?vemment of the
Dominion. T ' - s ‘
mRD'ATBJNSON: \mat the polioeman t.elils you t.'o do|to avoid
| 'r.he traffio in crossing the st.rae'o is all. oonnéotsd with tood
| o
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. government surely?
MR DUNCAN:Yes ; then what 1s the teet in ths case of 1896 Appeal

Cases. Is it not = that ell these might be laws passed under

the authority of Russell v. The Queen. We say: no, you mhet

- use greet care in distinguishing that which wes originally
local snd Provincial from what is Dominion. o

LORD ATKINSON: The'etatute eneludes you from. legislating .
with regard to those things under section 92 however muoh your
legislation might be under the nead of peace order and -
good gevernment. You cannot attack them under the pretence
that you are legislatlng for peace order and good government,

‘.the gtatute prohiblts you from doing that ; 1t says you
-must not do it.

MR DUNCAN: It does with respsct to the first 15 enumeratione,
but not with regard to the 16th. The 16th 1s matters looal
-and. privete, and they said'in the Manitoba ILiccnoe Holders
cage that legislating wlth regard to drink did. not felltunder

pproperty and olvil righte, but under head 16, matters local
and private. I say 1t 18 exaotly the same thing here. If

"; the Province: wee pesslng a Trade Disputes Inveetigation Aot,

i it could paeetunder section 92 head 16, beoeuse in 1ts true
aspect 1t would be legislation 1n respeot of mat ters loeal
and private in the Province, not property and civil rights.' -
-1 think 1t 1s cleer from the oases that 1f 1t was orginally
\junder Seotion 92, head 16, whioh ls generally mettere of a
merely looal or private nature in the Province, if it beoomee
of Dominion congern it trenscends to that ennmeretion‘and‘
passea into the peawe order and good governmentreeotiont
'There is a great distinotion between section 92 head 16 end
the other enumerations, because their Lordehipe gay in one oeae
the section 92 head 16 eppears to them to beer the same A
. relation to the other enumeretione of section 52 that the . -
peave order. and good government clause des té the enumeretlons.
of section 91; that 1t 1is the general one. If you examine

what 1s here bheing dealt with,1t 1s somethlng thet would
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IORD ATKINSON: I think you have what Lord Watson said in that

" fall under seotion 92 head 16, If the Provinces pass the

| Trades D;aputes‘Adt, with'WhidhlthB Dominibn has no;quarr61 
whatevéf, the Provinces might also pass & Trade Disﬁhtes Aot

_under section 92, head 16, becsuse it Wes of only Prowinoial

' qoﬁcern,‘and;guqh:upuld'bg-thaﬁogsolinﬂlgoo before the Unions

vﬁéoéme higﬁlyﬁo;ganiéad; or befobe fha labour Unions extended

' 8ll over the Dominion, and Were controlled from the United

vStates,end i§‘5omé cases from Ruasia. Now by reasoﬁ of the
'organisatggn érithe trade unions, thgylarévnO‘longer_Ppovinpial
ooncergs on1?, b§qéuse~the whole texturé of labour.iélsﬁdh

| that‘a strike in one Provipoe may at‘any moment ocause &

sympathetic strike in any Province.

tage in your favour, that matters which are prima faoie.

Provintial may so extend in area or position, and 8o on,

a3 to bscome Dominion matters. -
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MR DUNCAN: Is mot it importsnt that he uses the word “matters
iooal‘and private®. He does ndt'laj propérty end oivil rights
may extend to a matter of natiohalvoonoorn. he lail "matﬂoni
local and piovlnoial in their origin may attain iuph.dlmenlionl
as to affect fhe body politic of the Dominion", and in another
plsos he says locsl and private. P ¢ 1 it léro‘onoo‘concoded
that the .Parlisment of Canada has authority to make laws ipbl&oabla
to the whode Dominion in relation to matters which in esch
Frovince are substsntiasily of local or private interest”. He
is referring to section 92.'No; 16, saying that a local |
Regulstion would fall under uootidn 92, No. 16, as was subseguently
held in the u‘nitéh Liquor osse, that it vas hot. propex?t,y and

oivil righta being dealt with. I suggest it is not property
~ and wivil rights which this Regulation is denling 'ith, 1t 1s
: a diapute and a threatoned 1nduatr1a1 diaturbanco. a

"LORD ATKINSON: Bb 18 only giving a dotinition of a provinoinl
thing which swells into & national thing.

MR DUNCAK: Possibly; that is referring to all the enumerations
in section 92. . |

. LORD ATKINSON: He sald sftermards. none or them oould be
overborne by the qppliontion of tho prinoiplo of "peuoo, order
and good government"”. A

MR DUNCAN: If he stops there, thst property and olvil rights
1p the Province may‘attalh national dimensions Juatifying legis-
lation by_thd Dominkon. I put a stronger case, where 1£ is not
propérty and civil rights, but originslly a looalland piivato
matter in the Province, such as regulating s trade diapute, the
necessity or the evidence required to take it out of meotion 92.
No. 16 1s far less yhan required to tske it out of section 2% 82,
¥o. 13, "property snd civil rights".  That was the second test
that was possible; firat Russell v The Queen, then 1896 Appeal
Cases, and the third test I suggest to your Lordships is the
emergency test, which my friends rely on here, and the difficulty
with that is that it is not mentioned in the Aot, snd I suggest
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that the rcading of ubotiona 91 and 92 ensbles oho to arrive at

‘the truo oonoluaion lithout rcaorting to an emorgenoy, or putting

s conatruction on the Aot which requirea an cmorgonoy.

VISCOUNT HALDANE: Thore was . no emergenoy -hen the Act vas
paased, there ual n certain nmount of unrest or. diaturbanoe. but
it was lntioipatlon meraly.

MR DUNCAN: The Act was pauued under tholo oircumatanoea. : In.

'1906. the coslminers in the p Province of Alberta went on strike.

Kinter was approaoh#ng. snd the inhabitants of the Province of
"Sagkatochewan and also British Colombia depend on the cosl phich
comes from Alberts. The Government of Alberpa were unsable to do

anything, or did not do anything, ard the result was that the

'Donidion Gaovernment were being asked, and more or less urgently

being asked by the Governments of the adjoining Provinces to. come
to their aid, because Saskatchewan oould not posaibly desl with
the Alberts strike,which was not being dealt with, nor British
Colambis. - The people were without coal, and winter in

tho'ﬂdatern Provinces is of extreme rigour, where x thero are

‘in many oaaea 60 degrees of rroat. below zoro, and it was a matter

of aqute importance. - MNr Mackengie King =-=-=
 VISCOUNT BALDANE: The Minister of Labour B
MR DUNGAN: No, he -aa & Deputy, he went out énd mansged

himlelt, s a Dominlon representative, to bring sbout a aottloment

'and the minerl went bnok to work. and cosl waa .supplied to people

who wero lioble to havo been absolutely trosen out, snd would

havo had to migrate to other parts if this hnd not been done.
That was in 1907. At that timo thero was on the Statute Book the
Stltute of 1900. whloh was the COnoillation and Labour Act, nnd

s printod 1n the Appendix here, It was not etfectlve*,and the

Douinion Governmont. seeing the neoeaaity. drew up this partiocular

.Aot to deal with that aituation.

" YISCOUNT HALDANE. Will you tell me one thing; I have noticed
there is an Aot of 1808, &nd there is an Act of 1907; are -

‘they the ssme 1

MR DUNCAN@ ﬂo.-my Lobd;*the Stntuto 6: 1906 18 of tho
Lo |



Rovlnod Stltutea of 1906; it wes. orlginally pllaod in 1900,
,and is oalled the COnciliation and Labour Aot, and the Aot now

‘,under diacuaaion was first passed in 1907.

| VISCOUNT HALDANE: I did not notice mush difference between
the two, , N .
- MR DUNCAN: There is a material ditterenoe. in the first place
the parties sre not sllowed to strike under the later Act.
VISOOUNT‘HALDANEz ihat was introduced rorvthe-rirnt t;ho

: under the later Act ?

MR DUNCAN: Yes, becauso of what hnprened in n1berta. - The
prinoiple is thst in matters of vital interest to the community,

these people may not strike unti}l there has been an attempt made

to bring them together by conoilistion. It ua; in fact on that,
as I suggest Lo your Lordship, that this Act was necessarys-
aoute situstion, not_omergenoy such as war, but such as might
sxng arise at any time in Canads, where the Provincial boundary
iineq are not eveh_geosrgphioal. they are merely an Lmasihary

straight line, they do not follow a river, and there is no

"~ economioc division between tha'Provinces. qaoh Proiinqe is absolutely

dgponddnt on the other Provinces in many daaea for their meens

of 11velihood and ovorything liko that; that 1n inherent in the.

~ economic aituation. You must, I auggest, havo a central sontrol.

It I may give an 1llustration, Juat betore cbming over here I
‘hnpponed to be in the coal distriot where this d-uputo arose.

The men had gone out on strike sgsin after having had a Board.

Sowme of thﬂhinealin which the strike was going on were just

soross the imaginary border line of British Colombis, the remsinder
of the mines are in Alberta. If you had two separate Boards
dealing with the danger from the United‘line Uobkeri of Aherioa;

No. 18, which 1s made a district because or,iha descriptions of

mines and because the mines ape there, you would have two -
separsie Boards,bbougsb,of»thin'Proiihbial' artificisal boundary
line, which might not bring in the paio recommendations and might
prbldhg'thg strike, I suggest itlisiinpdéaiﬁlé in economio
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things like thia, where oonditiona are 1n that eocopomio atate. to
1373 we must loaye thele thingas to thn~Prov1poe. | It was booaule

of that emergenoy in 1907 that this Act mwas passed by the presebt

prime Minister, or drafted by the present Prime Minister, and kxa he

handed it over to Nr Lemieuxj then Postmaster Genersl, s Professor
of Economios, and most vigilant of all to uphold Provinolal rightss

1t hes his name;- becsuse the Parliament of Canada, seeing the

| situation said: We must pass it. Now we come to the test. Is

the Russell v The Gueen test the one that it 1s directed to,
"peace, order and good govarnment“; or is it direoted to “pioperty

and civil righta® © It is not; i1f enything it is local and

‘private st first, snd, as I aﬁggelt, transcended loosl ind privwte

snd passed into seotion 91, Then the ieoond test is the 1895,

Appeal Cases. ‘I auggest 6n'that‘we succeed. The next teat

{s emergency. Now what else. could you have in the may of

emergenoy * I propose in a moment to deal with the evidence
on that point, both the emergency then and the emergency in 1923.
This 18 what happened in 1923, @ The Deparpmoht of Labour had
not in the past been spplying this Aot to iunioipa;itioa if they

‘objected. It is sald: We will leave it alone, there mey be

rojeotion, there may not; we will not be bothered with it. »Ih

"thiu partioular case, the steelworkers of lNova Scotis went but

on strixe, the British Empire Steelworkers Corporation. They are -
outside the Act. I suggest to your Lordship, if there is |
Jurisdiction 14 1s Jurisdiotion to gover all the employers beocsuse
of the texture of labopr,'itvruna 8ll through; but they hnppoﬁed. |
for the moment to be outside. They struock, and the situation

was aoute. The coslminers of the Britiah Empire Steel .Corporation
also atruokiin sympathy. Ap:lication was made ai onee by

~ the Local Authorities for the Militia,because they were afraiq .

of the ar situstion. Troops were drafted from all over Nova

Scotis and the surrounding militari'diatrlot. tﬁcy were ﬁot

sufficient. The Local Officer thare, tho has nothlng to do with

politios. he is an orfioer of the Perminent Force, requisitioned
22— |
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zfor more troopl. and more nnd more troops nere. sent to thst a;a;,
| luntil evory available man of ‘the Permanent uilitia of Canada
  waa in Nnva Scotiu. from as tar ﬂeut (3 3 linnipag, over 1,000
miles to the woat of Toronto; no that Toronto was stnnding thoro |
‘uithout troopa at all, they were a1l 1n Nove Scotia. The CGoverne
mont at that time was roceiving telegramu nnd othar oommunioationl
from Labour Unions all over canada protesting ugainat thﬁ movement ‘
~ of troops. and threatening strikes in other parta of Canada, A
| threat ian made from the United uineuorkera of America. Diatriot
18, that 1s in Alberta; they actuslly -en\/on strike becsuse of |
that, and the telegram threatening 1t s in evidence here. V'I'h‘ere'
were other people and other Unlonl, many of them alao.gro.",A ,
.teatlné at that time, apa 1n‘£hose cirpumstanoealthii app;ioation:
iaa‘ﬁade tor:tha'appqinimcnt of a Board. The MNinister was
- reluctant. The diabuto, houéver. had been of long etandlng} over .
a yeur. the mon had wade spplication to the krovinoiul Governament
for the: aprointment of a Board under the Tradea Dispute Act, and
| ﬁhp then Minister ot~Labpur.Alp Rollo, jro&e back and ssid: Ve |
_are not sure whether they are under our jurisdiction, we have
,aoﬁ‘uaed'oui Act for many years, I do xot know of sny example,
snd I will co#aidgr it, and nothing was done, TTha'dlsputo
‘wes oritical. The lesder of tha.diipute, 8 man ohllod;auhn.f
: ihp was §Qlleq hére as the first gitnéia, wes a known agitutor,.
the only man who has ever successfully éngineerod 8 Police strike
. 1n Toronto ihioh lquauoooaitgl. ® man who, 8 1little time before
'thht. dealing with’ainilar employees, eieotrioal employeea; had
engincered & strike of the tramwsy omployees at tne tlme the
Exhibition was on, when over 100.000 people. 1noluding women and
children.uere in the Exhibition, and thoy had all to walk home
| at great 1noonvenlenco.' He waa a ruthless agitotor. This
1.-pp11ca 10n. came on berore the niniater at that timo.aand 1n
view of tho oriticsl aituntion oxisting in other parts of Canada,
311 the troopa being down thsro. labour boing vory Buch agitated,
- snd Partioularly in view of what the ninister knor of the then
213
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mind éillnbour 4455 1i 8 libbﬁr man himself, and he knew about
" the Winnipeg genernl strlke, which was i atrike at the very
existence of Canads, engineered by the oommunist and aoviot
people and very nesrly successful at one time --hs sppointed
this Board. I suggest on the question of the emergency, if it
is necessary it is there. I say emergehoy is inherent in the
situstion becsuse of clsas feeling, and you never can tell with
s strike, however innocent-looking it may be, that 1t will not
spfoad to other parts of Canada. wTha #innipeg strike atarted
in the most innocent way, among a few people in a 1little concern
in Winnipeg, and'within a week of it it had spresd to other parts
of Cenada and was a genersl strike., If emergency is negessary,
I‘iuggost to your Lordship it 1is thnré.‘but I submit that emergency
aiudyé im inherent in this mattér because of the Labour Unions
being all ovoi Canads, oonﬁro;led in many cases 6utnido‘c:nada.
~and what Government other thsn the Canadisn Government can desl
with the situstion T It is not as 1f 1t wore the altersyion:
of a oivil right ﬁere and thoré that. 1s being disoussed, it 1s
the question of a'lnrge group of citizens liable at sny moment ,
irrespective of the Provinciql'bOUndariea. to take aotion.
| Now the fourth test that s before your Lordship I submit
is the teat-which‘my lesrned friends have auggdated.'that ‘n of
interference. They igj,vDoealphin 1£y~1nt§rforo with any of the
- enumerations in seotion 92. Ir'thia is the true test, the
curious result tdlloua‘that the greater the 1nterfercnde the
less the possibllity of it being for pesce, order end good goverh-
ment. The suggestion was mede by my friend that interference
on such a scale as this brings 1t.outnido the Aot, it \isg a
grievous interference with the Eight of persons to retuae‘to
give evidence snd so on, the interference is very great. ,,i!
interference the test * I suggest to your Lordahipi that
the only posaible test is the one, in many cases founded on the
words of the Statuto. the aspaot of the legialntion. It &s
not, Does it interrera with it, but 4s it in relation to

property snd civil rights ?
21y



'LORD ATKINSON: The sspect of the leglslation t -
MR DUNCAN: The aspect of the legislation. |
'VISGOUHT HALDANE& You say that is the test ?
MR DUNCANS i say that 1s the test in many ceses; it 1s in all .
four liquér oases, it is in the rallway cases, and it is founded
| on the words of the Statute which give the Frovinces jurisdioction -=-

LORD ATKINSON: You must mean by "agpeot”" what 1t purports to
have beedheaigned to do or intended to do.

‘MR DUNCAN: Yes; what is its object and substance, what 1is 1%
dealing with, 1s it dealing nith property and xt civil rights.

Now that is founded on the words of the Act, both section 91 and
seotion 92. In seotion 92 it says: "In esch Province the
Legislature may exclusively make laws in relation to matters coming
within the olnsaea of subjectn hereinafter mentioned",

LORD DUNEDIN: I do not quite follow you here; I do not tollow

“how this can be 8 test.

MR DUNGAN;‘ Interteianoe.

LORD DUNEDIN: I understand your first proposition, as to what
ghould be a test, but I cannot conceive any Dominion legislstion
which, if it is coercive at sll, is not an interference with"
civil righta. and, thererore, if that 1is so. I do not see hou
interference oan be 8 test. |

MR DUNCAN 3 That is exsctly my poiht. I say oy friends have

ut that torward as & test, and I say 1t cannot poaazbly be a teai.
L8RD' DUNEDIN: Then that is all right. .

MR DUNCAN: I ssy that cannot be & test. I say one oannot
conooivo of any logialation which doea rot interfere either with
property and civil rights, or rights in some other enumeration.
On the construotion of seotion 92, it has béen clearly laid down
by this Board that no Provincial Legislation can fall within mare
than one of the enumerations. that is to say yhnt the enumerationa
in aeotion 92 are mutually oxoluaive. )

LORD DUNEDIN: Pardon me, I nndorataﬁa you put it that is a
bad test ss put by the other people, but the first test yéu gave
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1s s test pht‘by yourselr; not by them; the first test is, you
look at the legislation; remember it is you th-t have to put
forward the test. Indnbitably this legislation does 1nterrere
with some rights, and, so to spesk, begins with the question

of being proiincial legialat;ong ~ Then you have got to riso'it“
to the Dominion legislation underf?peaco..order and good govern-‘
ment®. I quite understand you put thpt test and saying the
real teat‘ia the question as to the power over oivil rights and
peace order and good Government. That is the toit in your mind
and not theirs. In one sense you are rather'ahirting ground
when you come to the test which is proposed by them, which you
then say is bad. | ' |

- MR DUNCAN: I wanted to cover all possible tests.

LORD DUNEDIN: Emorgonoy I csn understand; that 1n the Great
War; I am vcry aorry. but your seoond point has always been
elusive to me; I do not undestand what the second point is.

MR DUNGAN: The onme under 1896 Appesl Cases, which introdused
t he question oflevidenoe. Thc'iay I put 1t is this, Russell

v The queen says you may look at the view of the loglalation;
and e afa not conoernéd with evidence. 1896 Appesl Cases saild
1t oust not be assumed that any law agax which the Dominion
Legiulaturo establishes for peace, order and good government is
of that class. “

'LORD ATKINSON: That is not what it says; it says, if you aaaume'
| this‘tor the purpose of the nrguﬁqnt; every‘one of the things
onumerd}ed in section 92 must be dealp,with as the rqgulaiion
of peace, order and good government. |
" MR DUNCAN: The second test, I suggest, 1s 1896 Appeal Cases,
uhich}naya you may look at evidence to see whether the mattor.
originslly locsl pr private has reached Cominion dihenaiona.

- LORD ATEKINSON: Has extended into section 91.

‘ME:_DUNCAN: Yes., That is the aeoobd. aﬁd that ia'the

boginning of the emergency doctrine, becsuse as put in 1896

Appeal. casea, it was not an emergency, I auggeat. it wnsf .Does 1t
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‘nffeci the body pblicio,ﬂis‘it»tra?fio tn srms under such oir-
‘aﬁﬁatanQel‘aé to raise a eﬁﬁpicioh ihat~they may be used against
'Sn'roroigh‘State. Then the third teat 1a emergency, and the fourth

t.ut I rejeot.. ut.h all dererenoe to my 1earned friends. Ir I
were asked to put tha test, I ahould say this, the firlt teat is
the view. what 13 it, the second test 13. is there eny evidence
of actual oconditions ahowlng that that was not the true view ¢

LORD ATKINSON: The true view of tpe legislation ?

unlnuncau: The true object snd so on. |

LORD ATKINSON: Is that repesled by the terms of the Kot they
passed b 4 | | |

MR DUNCAN: By the terms of the Act if there 18 no evidence to
the contrarys  Just as showing that it cannot possibly by’that.&/
interference is the teat, that 1s not the uord of the Aot, it
doea not saj: We give to the frovinoial Legislature sovgreign.
poiera over all kinds of property snd eivil rights and you quSt
not interfere with them. !ho test is, 18 1t {n relation to
properti and civilirighxu. May I refer your Lordships to 1896
Appeal Cases, at page 365. There your Lordahipa see: "It 1s
not necgessary for the purpbsos‘of the pragont appeal to determine .
whether provinoial leginlationzror the auppréaaion of the liquor
trurrio, confined to mattera uhioh are provinoial or local within
the meaning of Nos. 13 and 16, 1s authoﬂiod by the one or by
the othor of theae hesda™, it s not necesnary to determine whether
it 1s 13 or 16. "It cennot 4in their Lordships' opinion be
‘logioally held to fsll within both of them". Then in the Attoénez-
General for uanitoba - v The HManitoba Licence Holders'Assoociation,
tn 1802 Appeal Cases, your Lordlhipn will see at page 78, "Although
this particular question was then left apparently undecided” s that
is whather loocal legislation falls within aeotion 92, No. 13, or
section 92. No.,lﬁ - ”a caretul perusal of the judgment leads
to the aonoclusion that, in the oplnion of the Board, tho case ﬁoll :

: under No. 16 rather than under No. 13., And that seems to their“

Lordahipa to be the better opinlon. . Hn legialating for the

supprésaion of the liquor traffioc the objeoct in view is the
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sbatement or prevention of a localvoiil, rather than the reguiition
of property axd olvil righ&n--though, of course, no auoh legiala-
tion Oan be carried into effeot uithout 1nterfar1ng more or less
with 'property and oivil rights in the province'.  Indeed, if

the case is to be regarded as desling with matters within the

.class of subjects enumerated in No. 13, it aight be queationable

whether the Dominion Legiaiaturavoould have authbrity to interfere
'1t£ the exclusive juriddiotion of the province in the matter.".
On the polnt Lord Atkinson made, if it is 92 No. 13, it could
never become a Dominion consern. |

 VISGOUNT HALDANE: What is troubling me throughout {s that
looking st this, it seems to me olear that the Province could have
pnased 1t, it wes within the ocmpetency of the Provinoe.

MR DURCAN: Yes. L ‘. :
 VISGOUNT HALDANE: The only thing left in it 1s, only one

Provinco hna passed it.

MR DUNCAN: Four Provincea havo paaaed 1t.
VISCOUNT HALDARE: Ope: province:. has. pasaed 1t for Ontario,

- four provlnoen may have passed it.

MR DUNCAN: Yes. Five Provinces passed 1it. ritish Colombia
repealed 1t by the Obsolete Statutes Act. MKanitoba has no
appropriation for it thia year. dn épabeo‘it has bden held not

S ultra vires but the Dominion Aot held intrs vires, and‘the bnly

remaining Province, Nova Scotia, passed it in 1923, and I am
'inrbrmed. there 1s no appliostion under the Aot in Ontirio; and
the ‘evidence shows that the Aot is not applied, is. ndt used, snd
no application has been made‘for many years.

VISCOUNT HALDANE: Nor under the Dominion Aot until the

present time.

MR DUNCAN: With respect, lpplicatibna wére nade,
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- righta"?

VISOOUNT HALDANE:- For the Board?

MB JUNCAW:- Yes.. |

VISOOUHT HAnDAIE-- But ouly as regarda this partioulsr prin-A
oiplc. this is the only oaao.: ‘ L .' e “

- MR BUHOAHz- no. thc Aot" haé blen oonatantly applicd to thtsc

: psrtioular pcoplo at othsr timcs. and there h&vo b.on one or

e e T e —

two other cases in whioh(/»“’aipslities/it haa bccn applicd to'\
N——

without.oonsont. tut genexally the pzaotioeiot tho nupaztmcnt

was not to apply it to munioipalities without consent. It has

been applied to hnhdruda'of 0as¢s other than the cases of

‘uunioipllitica within Ontnrio and withln all the other P:oviuoua.”

YISOOUBT HALDADNE:- Minnra and railwaynuu?
MR IUNCAN:- !bs. thoao within the purview ot thl statutt, but

in Ontario 1u many oaaca since 1907; some hundrcda of cases have

o been dealt with undcr the Aot 811 over Canada as the cvidunon
" shows. I might be indeed driven to this -- I sm not using

"'j 'dr1vcn" in any torriticd acnao -~ We mast nhow that 1t talls
not unacr 92, No. 13. but undcr 92. no. 16, =& onvinoial Aot

tmﬂlr 92. 300 16-

: VISGOUHT HALBABE Why not unacr scotion 92. THo. 13?
~HR‘DUHOAﬂ.-V Bccause 1t is so much laaier nndor alotion 92, ¥No.

VISCOUNT HALDANE:- But scotion 92 Ho. 16 15 2 mere gcncrality.

:  and scotion 92. No. 15 15 8 Vexry speoifio thing?

MR nuncan.-‘ Yea, bat n subatanoo the Aot 18 not if one tekes

'the Provinoial Act, an Aot whioh yon might olasaily undcr aeotion

920 Ho 15. ) .
VISOOUNT HALDANE:- I do mot know. .

MR BUHGAU#- I duggdnt not.

VISOUUNT HALDANE: - why note
NR DUBGAH I sngsiat thc objcot ot the Ant wla not to aliar

~ "oivil rights", bnt 1t was to deal with a 1ooa1 and. privat.
.dilturbanoo.4. : : - '

’ v:soounw nxsnann What airrexcno- aooa 1t meke 1: 1n tho carry-

-ing out of it the maohinczy interroro- with "proporty and oivil
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. mm UNGAN:- That 1s the very point that I.ord Maonaghtcn makes iz

~%he liqnor legiahtion in the last came.

LORD ATKIHSOH:- Long ago 311 ‘the 1eginlation that was plaocd
 ‘ ;3:1nat haxotios was not donc for the purpose of killing thcm. but
. to. prevent them aprcaaing falao dootrines and protclaing 8 falsc

Yramx. The maoh:ln.ry may 1nt-r¢tora with oivil zighta auhongh
thn ob:cot may be dif!ozcnt ' ' L ‘
' VISOOUNT BALDANE:- I think thl object was to intlrfere with
A'oivil rights. m" . o S o

| JORD ATKISON:- I think 1t was; they both existed,

MR nUHOAE:- But. mw onﬂ 18 that the test, il 1ntcztozcnoe
 with ofvil rights the test; it does not ssy so in the dot.

- LORD ATKINSON:~ Why on earth should it say so? |

. VISOUN? HALDANE:- Do you mean the test of V1141437

. . MR DUNCAN:- Yis. or the tnst of olasniticatiou.

'VISOOUHT HELDAHB.-' !ho Iwminion of canada havu no powlr to
vintcrforc with Yo. 13 ot scotion 92 nnlnus that power is cxprcunly
cnumo:atcd 1n seotiou 91, or 13 somcthing 1mp11¢d.

-~ MR DUBQKB:—, I am apcaking tor the momout on thl tont ot olassi-
fication. If one is to olaaaify the rrovinoial Trades niaputca
o Aut, undor what cnunoration 1u acotion 92 would ono place 119

YISOOUHI HALDAHE Why ahonld yon ol&lsify 1t 4% may oome |

 under ai1ffexent h-ads. : | B . |

HB DUHGAN:-‘ In 1896 Applll Oasls thoy held shat 1cgislation
| caunot oomo undor morl than one head logioally. .

| ~ VISOOUNT HALDANE:- Not under more thah onc? |

MR DUNCAN:- Not if the llgislaxion haa only one objeot..
~ VISOOUNTK BALBAnBz—, Whnrc 414 thoy lay that; 1 want to see that?
" MR mncax. At pagc 355 or 1896 Appoalt Cames I.ora Watson uya. |
"It is not nccaasary for the pnrpoaca of the prclcnt appeal to

" determine nhother provineial legislation for the suppression of
;i the 11quor traffio. oonfincd to mnttorn which are provinciel or

local within the noaning ot Noa. 13 and 16. 15 authorizcd by thc
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: ‘onc ox by fho‘othor‘of?fhoao heoda..'It oannot; 1uﬁ their

Lordahips' opinion. bo logieally held to f8ll within both of
them?. L ,.j L '

v:scounm HALDABB ' w-11. gO on. S

MR IUNOAN:- . "In. scotionn 92. Ho. 16 appears to. thtm to havo

" the osmo ottioo whioh tho gono:al cnaotmcnt with rcapcot to -

mattnrs oonoc:ning the poooom oracr 8nd g00d goveroment ot ‘.
. Qankda, 80 !ar aa oupplomontary ot tho cnumoratod subjects,

fulfils in gection 91. It assigna to thu provinoial 1ogialatnro
all maito:a 4na p:ovinoisl acnoo local ox prlvato which have bon:
omitted fxom thc preceding onumoration. and, although its ;}

~ terms arxe wide cnough to oover, thoy woro obviously not meant

to 1noluao. provincisal lcgialation in relation to the olasaes

of subjects slresdy ezumerated". | o B
vIscounT. HALDAHE:- That is ozplaining the intorprotation. he

does not for & moment say s thing is not loosl beosuse it

 affeots oivil rights; it mey couo'undor both. A1l he says =

1s 1n No. 13 odvil rights 1s something different from No, 16,

 whioch 1:‘5 owooping'up’alotion carrying in ail‘thiogl that are

not onnncrntcd. Just Iikc tho peloc. ordcr and gooa govornmont

~8weeps up ¥hings in aootion 91.4 .

LORD DUBBDIH I oontola I £1n8 it a little difficult.\’f{ -
Hobody kncw wbat Lord Ihtoon mcant bcttor than Lord unouaghton

‘but it is aitiionlt to rooonoilc those two acntonooa.' !hc“'\“

one on page 365 of 1896 Appoal Cases is where Loxd Watson ssys
It - that 15 no. 16 - "aaaigna 40 the provinoiul legiulaturo
all mattera in a provinoial sense looal or privato ‘whi h have
been omittad tron the pr.ocding enumoration. and. although ite
terms are wide snough to aoYex, thcy were obvionoly not meant

A include, p:ovinoial 1¢gislation in relation to the olaauls

of oubjcota alrcoay enumnxatcd" Loxd Haonaghtcn in 1902

. . Appeal Oaaca says: "A- oarcful pernosl of thc Juagmont lcaaa to
~ the oonolusion that in tho opinion of thl Board 1ho oase fﬁlla

"Z;J



"5f undex §o. 16 rather than under Wo. 13", I have read the |

othexk scntcncc aa precisely the oppoaitc.,
VISGOUBT E&LEA!B: I should hava thought so; I think Lozd

“«;ﬁ*f Watson was 'gying that Ko. 16 1s not tautologous. it 1s swiipﬁﬂs

/e

in something not cnumcratcd. I find Lo:d Macnaghtcn'a sentences

a little obascure.

LORD ATKINSON:- It thexrs was an Aot pﬁuécd'whidh cnablod gsome -

things 1 14Xke money to be recovered from & man by exeoution, 1f

the oxoatiion waa put iu toroc, and it was properly situated

1in the Provinoc.ana 1t was seized, and it was held afterwards
" 811 that proocdurc was unlawtul.' would not it arfcct his

p:oporty. his odvil righta. and fall within a looal m&ttcr. thc‘

'pxopcrty bcing aituatc 4n thn Provinoo?

TORD WHEDIN:- I wilh.Lora Hacnaghtlu was here; I think Lord

o maonaghton was. s.tting at our 0ld friena Rulaell v The !ulcn o
"Ho sayl~ "Indlcd. it ‘the oaao is. to ‘be ragaracd as dcaling with

mattc:a withiu the ﬁolass o! auhjcots cnumeratod ‘in nb. 13, it
might be quoctionnhlc‘whcther thchnomduion ngial;turq,oould have
suthority to interfers with the exclueive juriadiction of the

- proviacc'in'thi matter”. B That 1s to say it might be gucationablo
whcthe Bulacll v Thl Qnun was rightly decided.

SIR JOHN SIHDN - Do not you think. my Lord. thoet Lord -

.naonnghtcn had hia 6ye on tha panaﬂgc at tha very. top ot pagc B
“..'365 1n 1896 Appcal Oaaoa: "It 18 not impoasible that thc ViOl of
{ 1n$cmpcrauoc may prevail in particular localiticn within a pro- |
,”‘vinoc to suoh an axtent as to oonatitutc its aurc by rcstrioting

- or prohibiting the . aalc o? liquor 2 matter of a mexcly looal or

- private natura and therefore $a1ling prima faoie within Yo. 16"

' ‘I do. not know, but it seems to ke to bo @0,

VISOOUNT H&LDAHB:- If there is a particular village with a

grest desl of drunkenness it may be thought that 1t Would be
proper t0 deal with 1t under No. 16, but it would none the leas
. 'be an intexfersnce with the oivil rights of the people of the

" village to onjoy th§1r libexty to get drxunk.
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* 'LORD DUIIEDIH You do not moke . it uaier tor me, Sir John.
‘look at the next sentenoc. "Iu that at&tc of matters, it is

conceded that thc Parliamcnt o! ﬁanada could. not impcrstiyqu
‘ensot a prohibitory 1aw adaptca and oonfincd to the riquiremliti
"of localitieu within tho pzovinvo whnre prohibition was nzgontly

needed".  That ds to say in other wo:ds Russell v The Queen
"~ gould not’ bc anpportcd 1f it was under No. 16. ‘whereas Loxd

uaonaghtln saya it ooula not bo snpportod 12 under Fo. 13, 1t
‘ooula only be aupportcd undcr No. 16. It is not altogether easy

to rooonoiln._ L 4 ‘ o ‘
' VISCOUNT HALDANE:- It might-obmp»undcx both, but Hb;f16'iaioniy
Y awccpiug up olauso. - ‘ o | |
LOBD DUNEDIN:- I do not thiuk really in thn 1oug run it nuoh
matters beoeuae you alnaya oomc to - thia. if you bcgin with thc
hypotaesis that it cithlr concs nndcr Ho. 13 or Ho. 16 you havu
© always sot to go baok to thia-» Well, there is such a state of“
. etfaixs, 80 to epeak, left out of 1%, ana 3ou put 1% in the
‘3lntra1 powcr oi the naminion undcr poaoe. o:aer and good govorn-
 ment, | R - |
| MR BUHOAB:- I an not 1abouring that poiat any turthgr my Loxd,
VISGOUET HKLDAHB.- Theu le will adjourn.

Ty
Vi

_ (Adjourned until to-morrow morning).
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