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"IN THE PRIVY COUNGCIL -
Gouncil Chamber, Whitehall, S.W.1.
Friday, 21st November, 1924.

Present:

VISCOUNT HALDANE,
LCRD IUNEDIN,
LORD ATEKINSON,
LORD WEHBNBURY, mnd
LORD SALVESEN.

On Appoal from the Appellata niviaidn of the
SUPREME COUBE OF OBIARIO. -

Botwcen;‘

 ZORON?O ELBOTRIO _OOMMISSIONERS Appellents

and

 SNIDER AND OTHERS Respondents

and

- THE ATTORNEY GENERAL OF CANADA
| o - and |
- THE ATTORNEY GEFERAL OF ONTARIO ~ Intervenants.
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MR JUNCAN:- My Lozd, may I zead your Lozdship two of Mr.
Lefroy's rathexr nalfq;fp?opqaitiohp?_: I think your Lordshipe
have spoken 1n'high,tiins‘ot-ﬁi Lctroj's book, |

VISOOUET BALDANE:-- I think there aze three Books, .

‘MR IUNGANL Yes, this is his last.
HWWMEEMMw‘ImnﬂsucﬂMIdﬁnﬂlﬂcﬂe

' first even better.

MR IUNCAN:- He hed & very fine mind. It is propositions 54

and 55,:tﬁoqo arq_ou\tho "aapcotfvdpotxinu which Lord Dunedin |

| oharaotori;éd 28 the view of thi iagialation,thd only possible
teat as I submit which can be applicd to the British Noxrth
' Amlrioa Aot to m&ke 1t wo:kabla bcoauso a8 wag said 1nx one cage
the enum-zationSin seotions 91 and 92 4o not cmbody tha exact
diednnotion of a portcctly 1031031 goheme ,but they ovcrlap. and
the only way in whioh one can aay. Is that lcgislation intrs
viroa. or ultra virca. is by takiug tha aapuot. and a8 I suggest
it is tbundcd ‘on the words of the Aot; that is the only possible
teat: ™Subjeots which in one aspeot and tor one purpose fall
within the Jurisdiotion ot the Provinoial Logislaturcs under
gection 92 of ihc Britieh !orth.Amcrioa Aot masy in anothor aspect
and for anothcr purpoao ta11 within the jurisdiotion of thc
Dominion rarliament under seotion 91."

YISOOUK? H&LBANE. It 13 not naocsaary to reoite Letroy tor

thet; 1t was sald in the carliar cagen.
~ MR BUNGAH-- Yll, ny Lord, and I gubmit also in the lutcr caala.‘
VISCOURT E&LDABE.- It wvas said over and ovcr again.
MR IUAN:- T+ is the test. | | |
VISCOUNT HALRANE Ybu w111 tina that in ‘the Parsons oaao;,
MR DUNCAN:- -It.is in thc Parsona oase, and it is in Russall v
Thc Queen i:ggnbdge v The Queen explained and approved/ Rusacll
) 4 Tho queen pnt 1t on the asplot ground.

VISGOUNT HALDANB - It 48 copiously retcrred to 1n the Paraona

cage, ,
MR BUKOAN:€ sz. and subaequently applied by this Boaxd in fhc

Railway oases.
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) LORD ATKINSOH~— What does the word "aapaot‘ mcan- is it the
aapcot of thc framer of the Aot. or the objcot and purpoao to
whioh it was lvidcntly diraotod? - ' .
HB BUNUAN. !ho aapoot I submit on what ~your Lordahipi aaya.
1@((}€:£§)tha true ain and object of the Act.
LCRD AEKINSQI . That, I ean understand.
_ ‘MR DUNCAN:- ,Is it truly aimed atiéitcring the oivil rights
of persons, or 18 1t tiﬁiy aimed at piefenting an industrial
d1sturbance, the alteration of oivil rights being inoidentsl
and necessarily ancillary to the true object ot‘tthAot, Now
that teat has been applied in all osses, my Loxds, in the
Railwsy oase, the Qanadian ?aoitio Railmgy v _Bonseoours, and tho
~ other railway cases. In the Canadian Pncitio Bailway v

Bonaeoours thia question osme up: Gould the Provinoaﬁ by '
1051:1&tion compel & Dominion railway to oreate a ditoh on its

line. Your Lordahips hela that it ocould not baoauau that

in ita. true aspeot would be legislation gua railway, the altera-
" tion of the struoture of the reilway, but 1f the Provinceg said
that all pcréonaiin tho;Provinod must olean out ditches mo

that they shall not be ohoked with silt ang rubbish, " that in

its trnc aapcot wna munioipal legislation within the Provinoo.
not munioipal institutions but 1egialation talling under No, 16
of seotion 92. ',!hai was 8pplied in subsequent ocases in railway
matters. A.Waatlrn Eroviuoi put in certain :ogulations saying
that 1f the railways did not put in a oertain type of flue to

' oatoh sparka thoy shonld bo 11&b1¢ in damago- for fircs. That
was held by the Snprcnl Oourt ot Oanada. tollowing the Canadian
“Paoifio Bailwax,v Bonseoonra. %o be lcgisla$ion que railway,
3 that it waa tho conltruotion ot the cngine whioh wes. 1ntondcd
“to be dealt with, ana not "proporty o: oivil righta“ ‘That

haa been applied in othor oaaoa. in the Alicna cage ang in !hc
Union colliezzfv Brydcn, and yon:'rordships held that Pro¥inoial

logislation‘dopriving Chinese and other aliens of the right to

work underground in mines was not in ita true aspeot intendes
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'to bo wiih reforenoa to 1ooa1 works and unaertakinga although 1t

.,dealt wiyh local works and. unacztakings. moang in the Provinco.
‘tut was legialation on aliens which was & Dominion subjeot, and
thnroiorc it was hdld to be ultra vizres.  Then 1n another oaae

that was Gisonanoa ‘before thia Board, in the Ibmqy Homa cage

1t was said that no Chineae or Japanese oould have & Provincill -
franchige,  The guestion was: Was it in its true aspect |
legislation on;alicpa. and yonr'Ipraships held that 1t had to do
- with the COnstitntioﬁ. the voting of aliens, in 1its f:ue aspect.
Now that is the teat in every oase, and I suggest to your Lord-
ghips the only poseible test, and it wust be spplied impartislly.
LORD ATKINSON:- In othnr words, it is the.purposc and objeot
ot th- Act, . wsa it %0 deal with Provinoial mattlru. and not
Dominion matters’ |
MB BUHGAH.- Ils.

VISGOUET BILnAIB In the Tomqy,ﬂbmp cage where the question
vas whnthlz Ohinamen ahould be doprivud of thc vote, they said .

in its aapvct it deala with aliens. but the pzﬁmnq nd dominant
agpect is. dcaling with the Provinoisl franchise? .

MR BUHOAN Yean. I suggest what is the true asp-et in this
oasge is, 1t 1a an. attompt to rognlate th. oivil rights of employ-
‘axs in the Province. Is that the paramount matter dealt’ with?
Is 1%t not the diaturbanoa of traac. the possibility of rxiot, ana
the ncooasity for the uae of the Militia, and 811 thome other
oonuoquonooa whioh follow from 1nauatrial disturbanoos, not in
every case. . \ . L |

VISOOUNT HALDANE:- Now, Mr Duncan, 18 not the difficulty in |
~ your argnmintthorc that undoubtedly thia does interfere with
oivil rights, ana tho:eidxe you must find honnljnitifioation for
1t; yon oannot find 1t under "trade and commexce” bocauso.‘

-~ secording to the decisions of the ‘Boaxd, that 18 not speoific

enough to cover thcso thinga, you oannot find it nndcr oriminal
law, you oaunot £ingd it undcr the gencral Power at thc bcginning

of seotion 91, and unlcas you can ahow that Busacll v The Queen
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has decided donoluaively that there is a prinoiple of universality
whioh intercillua thn:o. do not you come baock to the extent of |
the degision in Busaall v The anon. Undouhtqdlyiit‘is & binding

'-;‘anciaion to this extent, thgt tho Canadian &empo:apon Aot was

within the power of the ITominion. :Vththo: you égn'g:aﬁ;any‘
. inferiuoc from that dcoiaion as to any undc:lying'prinoiplo is a

‘qucqtion yon ean only anlwnr 41f you look at tho 1ong sorios of
authorities that havo bctn dooidod ainoe,

" MR IUNCAN:- usy 1, with,gxcat Tespect, point out what I think
18 the real lnlwor to that qucstioqﬂ Your Lordship said this
Act does. 1ntorfcro with proporty and oivil rightl. Now I suggest
to yon:'nordships that that 18- not thc tqst - 1ntorf¢rcno¢, that
is vital hc:c. ‘ A ‘ '

 VIsooUmE ‘HALDATE: - whﬁﬁ;iS'm&qiyillfight_;f 1% 18 no% %o
look out? o _ .f L

MR nuncxn' I srant 1t 18 & otvil right; this is an inferfer-
ence with oivil righis nnqucstionably. there 13 1ntcrtcrenoe
with tho oonduot ot a looal work 0x undertaking.

lOBn AIKIHSON:- I_think you nean it is not thc pzimn:y purpose,
it 1a pert of the naohinory whioh thoy nuat zcaoxt to, to ottcot
1t; is that 147 | ”

. MR DUBCLK !hat is part of thn anawcr.: I am dealing for tha

. monunt nith thia tcat. is 1nt¢rtozenoo thc teat. and I oonocdc

that it intcrtcrca. thia logialation. not in 1ts aubatantivc

provisions,'but in 1ta anoillnry proviaiona with pzopo:ty and
oivil rights.‘ In a momnnt Ian going to say the anoillu:y pro-

A ‘visions takc their oolonr fzom tho nnbatantivc proviaiona. I an
dctling only with tho tost ol intcrfcrenot. - , ﬂ

© VISOOUN? HALDANE:- Interference, that 18 not the tcst.AIf Jou

) oan g.t baok to & nnbatantiva powsr of the Parlisment of Garads,

| then you havo got somothing that oan 1ntlr£oro, but yon havc got

. to get that aomothing firat bctoru 1ntorfaronco oan bo put pnt

| of thc way. - |

| HR BUNCAH with d11 rcapeot. i8 not ths teat tirst nooa it

2811 within section 92 : ‘ - W
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be.

~ LORD WRBNBUBY’ What iu thl antithoaia to oivil righta? I

,luppoao "01711 rightn‘ nlanl ny rights as & oitison.

v:[scomm mnm Oriminal rightl. I ﬂhould think 1¢ wouu )

LOBB HRBEBUBYI- !ou could ‘have 1¢ that the risht of the

oriminal to bhe tricd by the particular t:ibnnal is his right as

[ oitixcn; when you get to “crininal”. ocrtainly that is
outside. I sannot mysclf find a trua antithesis to oivil

Tights. mt is the ather adjeotive?

MR HUNOAH.- Not a vczy Precise phzaso. but one which was uucd

| ‘4n Bnlaoll v !hc Queen 1is,. that the antithoaia wna betwccn
V'oivil rights" and 'publio wronga" '

LORB WRENBURY:~ A right not to suffer a vrong, yon aré speak-

' ~ 1ng of rights not Wrongs.

LORD AEKINSOH:- I shonld 88y 8 civil :1ght is 8 ‘¥ight whioh
the oivil 1aw. as distinguishcd from the oriminal law, entitles

‘yon %0 . oxuroiac.

VISCOUN? HALDANR:-  Yes, you are recognised sa & citizen,

NR DUKGAH:-‘Ica. L 4 S
VIS0oUN? E&LBLIB You cen @nawer that i you ¥urm to the

'crhninal law o! lnsland uhioh 1a the oommon law thorc, that

evcrybody 13 at 11burty to do uhat hc pllaaos, 1liberty is the
b;ain«prinoiplq of. thn Oonatitution, you fing that fully laid

. down and oxplained by“nr nioey in his book on '!hc Gonstitution*
. I? 1% 18 inturtcred with. it mu-t be intczf.zcd with by thc ' |
'_politioal Parliament as faxr &g the Prcrogativc syises.

KR:BUKGAI° xay I ‘say in answex to that gutstion, whou one

,looks at the gonoaia of tho ‘Aot the desixe wag to givo to the

"fa?rovinoial Iegialaturoa exoluuiv- powcr to pags laws dealing

- with e¢ivil righta, whatcvor that 15. ‘The original condlption‘

waa to prc:orvc to Quehuc its oivil 1aws in 311 those matters

" which wers dca: to thn inhabitantn of Qnobnc. and that Bnglish

© 1aw should ot be 'brought ine.

LORD IBEHBUB! !bu oontinl 1t to righta under thc civil 1&1?
" MB IUNCAN:- o, I do net think it oan be oontinod to rights

under thc oivi& law. Ihe Oitizcns InauranOO Oo v Parsons goea
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- further. Although the Provinoial Icgial&turc 18 given ‘the aolc'
;'right of giving rights to persons the nominion 1s not ‘thereby
deprived ot thc right ot 1nposiug dutila on nominion gubjects
’nndor pcaoc, ordcr and good govcrnmont. _,I oppqac public

: dntiua to 31111 rights.[ L o . ‘_f |

VISCOUE! H&LDANB B think you are putting 8 vexry wide

- proposition, that under peace. order and good goturnment. you
‘can reatriot the 1iberty of the subjeot df,th@,Pxovinoo{

MR IVNGAN:- Under the United States Constitution they oan
"apply the pvolice power, although there ia no reaiduum; ﬁo have
a residuum, | N . “', , |

YISQOUHT[EKLDAHE;r'VI Egve»bqqnllooking cloasly into that;
both the 3tatea snd the Dominion have police power, but merely

88 anoillary. and &g 8 uay ol woxking ont the powar that they
have alrcldy got. | |

MR DUHGAN That is mw anawer tor the moncnt. ir 1 may B8y
s, , . |
| Now may I;roturn to the gueation which we weze dilcnsSins,
thu queation whcthcr you oan say that legislation prima faoie
'acala with section 92 beoanac 1t interferes with an ouumo:atnd

aubjoot. L., lbu 1t oannot bc put bqttcr. I submit to your |
| Iordahiys./tt:t in the vn:y prooilt words pf Russell v The Quesn
at psge 83?. ";?‘appcarﬂ,tp,ihtm that legisletion of thq kind'
Zrétoz:p@dto.lthongh 1% might iptexfere with the sale or use of

an ;:tilii:indludpd‘in,a,iiccnao grantid'unde: sub-seotion 9,
is not in itaelf lcgislitidh-upon oz within the subject of that
snb-acction. and conaequontly ia not by xeason of it takcn out ‘

'.,of the gcuozal POower ot thn Pa!liament ot thc Dominion®.

 VISOOUNT HKBDAIE:- Ko uonder Tord Wateon expressed a note
of thankfuln.ss “that he was relieved from the difticult task ot
'aooiaing whether thet was right.

MR DUNCAN:- But, my Loxd, is that th. t'ﬂt’

LOBD ATKINSON:- ZTake an cxnmple. take an Aot rcquiring
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" publioans to ologe their qqm,u a certain time, 7That would

intexferxe with thoir rights ﬂddnnai by their license they wduld
*-be able to a¢11 up to the oloaing honra. and it you thslntta it
that would be 1ntorf¢ring. It you pass a law'prcvanting a man

- fzom. driving or walking nlong & publio road exncpt under cortain -
oonditions you intertire with his civil rights bcoauao, aocording

. to tho oonnon law, hc has a right to walk along a publio highuay.

thnre is no miatakc ‘about 1t. N
MR JUNGAN:- I @coept thet entirely. Xey I give your Loxd-
-ahip what I conceive %o be fho answnr to- that thay that 1s the

- #irst of tWo stcps. onu saya to blgin with-‘ nnoahit 1ntortcrq

with any oivil right, and, - sscondly, if so, 1s it the true

~ aspeot of the 1ogialation in relation to that oivil right or

is it logialation in :olation cithor to an Qnumazatcd head of

aeoiion 91, o: nnderﬂpoaac,order and gooa govcznmaut° '

. LORD A!KIN&OI' X nndcratand that pnrfeetly wcll intozfnr- |
. cnoo was not 1tu pxinary purposs, but its snborainate purpoac.A“

f,‘ita primaxy pnrpoac was 8- aitiorcnt thing.

| VISCOUN? HALDABE:- Bbw ean you assert that 5piaoc, oxder ahd‘

: good govarnmcnt' €lves authezitativo aauction to intertarc with

| oivil‘rights nnacr scotion 92? !hc wo:ds ot slation 91 88y
roxpronuly it 1s not to be 80, '

,:% MR DUNCAN:- - May I, with all respect, refer to tho words of

“-thn Lot, the two alotions 91 and 92." Undexr ssotion 91 the

“ nom1nion ia given power to lcgislatq Foxr "the pcaoc. ordcr and

'.‘good govcrnment o? Oanada in rclation to all mattu:a ooming .

o within the enumsrution in ucotion 92?'

A
' VISCOUR? mmn Yes. . |
BUNGAN - "In :olation to"° the phzaso is not. 80 ua to .

interfere with, but "in zclauon to a1l matters™.

VISOOUNT HKLDABE All mattors not coming withiu a olass of
‘aubjeotg , ‘ . .
| MR HUNOAK !hay luggost aapcot &8 a tost, ig it t:uﬁfin
| rclation to ®property and oivil righta" 18 that its main

purpose? ,
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‘VISCOUNT HALDANB:- If it.is the main purpose you have no powex
to do 1f.' o x o A_ | - o ,
MR TUNOAN:- If it is in relation to "property amd oivil rightst
VISCOUNT HALDANB:- Yes. If you get that in relation to some-
thing that 1s not within BZ%iion 92 then ybu can do it, but

‘ if 1t is within acction 92 ‘the exprese words of thc statute you
are not to do it, 1t is ultra vizcs.f TA
MR BUHOAN. uy point 18 that tho Logislatu:l in paasing this

Aot aia not say the Dominion may not 1¢gislate 80 as to 1nter—

fere with any of the mﬂttc:s sot out in saotion 92.

VIBOOUNT “HALDANB:- I thonght it a4a.

LORD &IKIBSON-- Surely that which intcrflrcs with thc parti—
‘oular righx nuat nave relation to the right. X '

MR DUNCAN:- !hat 1a not’ thc aspeot, the true pith and aub-
stanoe of thc Aot.

VISCOUNT HELBAIB - You nay uake laws and regulations with

. xegard to anythiug not ooming within geotion 98. but thia oonna
within geotion 98. ' o

MR DUNGAN:- You must read thc words axnlusivoly to make 1aws
in relation to oivil righta."- . o |
- LORD WBBNBUBY:- If there 18 something that rcqnircs peage,

oraor and good govnrnmnnt which is not in rclation to & thing
for which pawcr is given to.thc_rrovinoe where 1a_thn powor

glvenr - | N

' MR IUNGAN:- IV 4s in the Dominion. This Bosrd has said that
,tho wholo logislative power ia dividaa betwocn the Provinces and

the Dominimn, that is. to say, they have takcn the abasolute ‘

plenary power from tho Imparﬂll ?arliament in Canada, with the

ponaiblq exocption of laws giving uxtra tcrritorial juriadiationgz

you have within Oanada the absolute plenary powers divided

| butroqn the Pro¥inoss ang thQ_Doninioa. '

VISCOUN? BALDANE:- Assume that to be 8o for the sske of

- sxgument. 'lv‘ ” i

| MR DUNGAN:- It has been d;cided hcxc. " o

VISOOUHI HALDANE:- It haa not heen decided hqre. thnrc wcre
‘oortain pointu with rcgard %o eduoation where we could not find
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any powcr.' It is a small mattcr scotion 93. Do not dwcll on 1t.

It is only tha outoomc ot thia. that a bitnroation was mldo of

all aubjeota 'hioh ‘the Implrial legialltiou handed over to Uunadn.
they hanacd ovcr 811 that Oanada aaknd tor.‘ "It 18, howcvor, o

'lffy',trno that canada 814 not ask tor a sciuntitic division, they naid

',‘ pl&Ol. ordor ana ‘go0od. govcrnmcnt except with regard to uhat the
;" :303151aturcs of tho Provinooa gencrally do. What is not under

'f,aootion 92 wo inolndo to—day in the numorony hesds of section 91,

’,thut 13 811.

HR IUNCAN:- Hay I givq your Lo:dahip 1n & moment a rc!orenoc

A lto the cage that X am zolying upon, ‘and uhich says, a8 I undez—
 gtand 1t, that 1t s decided by this Board that the whole 1.gis1a-

‘tivu powcr is dividca bctwcon the two.

YISCOUN? BRLDAlxz- !hat is & popular axprouaiou. and even

»Judgca in tho Judioial Oonmittoc are hnnan' you must not strain

oasusl expreasions in oonneotlons whorc.thqy a;o-not,appliqd;

‘ It is not trnc.

" MB JUNOAN:- lUw ny Lora on 'aap-ot" ¥r Glamant seys the same

~ thing in his ‘book, the thira ldition 1n 1916. at pagl 484: "The

. onme great ocauge of diftianlty 4n all theae oaaoa 18 the faot that
' anbjcctu which in one aspect and for one puzpoao ghll within
‘gection 92 may in anothex aspcot and for ano ther ‘purpose tall

| within aaotion 91. and thoroforo at tht thrcahola ot ovory 0850

this tcst queltion of aapcct ana pnzpolo oonfronts one. 'Various

’vphxaaoa havc ‘been used by the 2rivy counoil to rrano the issue
‘1p a olear and prectical shape. collooting these, the teat to
‘be applied mhy be tlms stated: In order to asoertain the olaas

to which a particular enaotmcnt really belongs, thcfprimary

"naitcr dealt with by 1t, its aubjeot-mnttcr and legislative

ohazloter. tho true natuxc und oharaotcr of the 1agidlation. its

 [.10sding !oaturoa. its pith and nnbstanoc mst be dctorminad"
~ Then at‘pqgo 468: "The cases as to the liqnoz;traftiq also mEkx
norij\epqoial notice.  What ;t‘popnlgily‘known a8 the Scott Aot
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o ﬁ or norqeoonratoly thn canaau !anporanoc Act providiug tor o

prohibition thxoughont Oanada on & 10031 option banis was uphuld

.‘ in Buascll's oaao. as alaling with thc traftio in its largc |
"Oanuaian lsplot as arfcoting the body politic of the Dominion;
"whilo rzovinoial ragnlations anl ovcn prohibition of the traffic

1n 1ta Provinoinl aspoot has bocn uphcld by the Privy OOunoil

Ou thc‘ 1har‘haad. the nominion Liquor Iioonlo Ant. commonly -
. Xnown atﬂthc timc as the chaxthy'tct wle hcld %0 be & dcaling
- with tho tratfio 1n 'hat was :eally 1ta Provinoial aapoot. and

was for that‘:olson,prllumably held to be ultra viraa". Then

 Mx Justice Olement treats of "goloursble legisiation™ and gives

u‘quotatioh-from n:'lu371¢0~naft,in th¢ comggyila oase: "If a

"Provihqc professing to legislate in exexcine of the poweszs

:confc#1067$y‘aootion-92 shows by 1ts lcgialation that 1t 1s

in reality attempting to exexoise qbﬁc‘pbwor'oqnfqrr¢a upon the

| pominion, cinlusivoiy, then-the lcgisiation‘ﬁay'bc nltra,vitli'.‘,

hen: "But 1% has never heen held, &nd manifestly it would be

impossible to hold, that the Ocurt has any poﬁqx_to“c!ttot‘thl

.”pullifiqatioh 6!‘a Piovindiai ataf@to bcoauqd~of fho motives

~with which thn,ligiulation'uus ensoted”.
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R ,
ﬂ?:n M)wawﬁﬁGlﬁnuu— ‘

i (A1l these things are truiams, it is their application that
counts., You have en admirable spplication of the aspeot in the
uontreal oaso 1n 12 Appeal (Oases, that a Railway in a Provinoial
territary could not be interfered with because of the Dominion

"expresss&'power giving exolasive Juriadiotion over the inter-
Provincial railways to the Dominion. Tnat is a case where the
subject did not come within property and oivil rights whioch

wore handed over to the Province. Take banking, that is a
pominion subject, but it also obviously interferes with civil
rights; it is expressly provided where @R 91 conflicts with.
92, 91 1s tb prevail, '

Mr DUNOAN:- I think, if I mey say so, it is quite clear
that.aspeot is the test universally applied, and I suggest to
your Lordships it must e applied in testing Provincial |
legislation under section 92 as to whether in its true aspeot
it 1s 1egisiat1ng"about seotion 91 or not; testing Dominion

' legislation undor the enumeration of section 91 and also testing
Dominion logislation under the peace, order and good government
clause, and it is to be implied, I suggest, impartislly,

Now may I mention t0o your Lordships a phrase whioch
13 to be found in 1916 1. Appeal cases, the Insuranoo oasa, in
whioh, for the first time, 1t appears to be suggestad that
that dooctrine 18 not to be applied always. At the middle of
page 896 your Lordshtps see *The case mnst thore!bre be
regarded as 111ustrating tha prinoiplo whioh is now well -
establiahed, but none the 1eas ought to be applied only with‘
great caution, that subjects which in one aspeot and for one
purposs fall within the aurisdibtibn of the provincial Legis-~ -
latures may in andthor aspect andvror another purposé fall
within Dominion legislative jurisdiction®, In the Board of
Commerce case, the only other oriticiem that I have been
able to find of the aspect doctrine is at page 200, at the |

bottom of the page. Your Lordships seb: *Such an aspaot may

oonoceivably chomo‘qf'paramount importance, and of dimensions
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that give rise to other aspects. This is a principle whioh,

:although reoognized 1n earlier declsione, sueh as that of
7 Ruese11 v. The Queen, both here and in the courte 1n Ganada,

hae alveye been applied vith reluetanoe” Now those are

the only ‘two referencee to the reluctant application of the

,“dectrine that I have been able to ftnd. My 1earned friend

Mr Georrrey Lawrence says that 1n 1896 tppeal Oasee Lord

watsen gays it must also be epplied with eaution.
LORD ATKINSON:~ I think I can give an 111uetration.

'Suppoeing there was a plague in the country and an Act was

passed that no persen should frequent a Theatre or a tramway

or a train ti11 10 days or a Ffortnight after he had recovered

from the plague; he hes‘eertainly a oivil‘right to travel.
0f oourse the primary purposs of that legislation is not to

prevent him travelling, the primary purpese is to prevent

‘the spread of infection, but incidentally the way you do that

is by not allowing a person who has the disease to go into
the eompany of others till a certain time has elapeed;
VISCOUNT HALDANE:-- If you have the power 1n the Dcminion

~ you oan do that.

Mr DUNCAN:~ Does not that appiy piecisely in this‘eeee;‘
the primary purpose is td‘prevent industrial dispuieeg
VIBCOUNT HALDANE:~ That 8 another matter, Lord Atkinson

' said a plague.

Mr DUNOAN:- Phis is a dispute that affects the body politie.
YISCOUNT HALDANE:- Plague 18 a thing that affeots the whole -

‘ecommunity.

| Mr DUNCAN:- And so, ny Lord, do 1nduetr1a1 disputea.
VISOOUN! HALDANE'~ I think the Britieh North Ameriea Aet

would have been very ditferently tramed 1r that had been 1magined

" to be the efrect or it,

Mr DUNOAN:- At the time I think the British North Amerios
Aot was framed in 1867 there was no conception of indusirial
disputes in the sense in which they are understood today;
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_ industrial disturbances and strikes are very real matters,

canada was a farming community and master and servant law vas

of a very stringent character, it was quasi slavery legis-

1ation,<there were in 189k only on the average 44 employees

" to an industrial establishment; just as in the American Union :

. they did not,Xmaw in 171# when they formed their Constitution,

" have

mow anything about railidaﬁa,fstill the railroads amm come
undsr the genérél‘Jvrisdiotion by legislation and decisions

" and spirit of the constitgtiéh, 80 I suggest here that mattéra‘nbf

enumerated , as your Lordship said in one.oaée, that an

unenumerated subject matter falls under the head of peace,

order and good goiernment e~ matters not enumerated such as

quite as real as the plague, and more disastrous than the

plagus, because they ocan strike at thé foundation

' of the State,

227



© BT 1
Pt 3

Your Lq#@éhip;v;li'rgmqnbirm the ocase of $he King v Russell on
| tﬁn nauiioia‘atrikd uhich;iia b:oughﬁ'to this Boird on an
wﬁaypliention fox 1cav| to appcal. That ia rdjortcd'in 51

' ncninion Luw Bcpozta. ana 1t ig in the year 1920. '!hat came up

.. under Dominion lcgialntion dealing with oriminsl law, desling
with atrik.a 8aﬂ s0 on. The Qourt of Appeal of Manitoba

vhcld -~ this 1- the w1nn1peg striko which was dircotcd not only
ngainat the coouonio. but also the political 111- of Oanada -

' 'Undor snotion 590 of the Oriminal Oode 1% 18 lawtdl for workmen
to combine in a atrikc in oxdex %o get highnr wagos. and persons

- - who aided or ouvou:agcd such a strikc would not be commitiing

an unlawful aot bccauao thoy wczo andcavcuring to bxing about |
uomothing that wa3 logal. but this :cotion ean be no protection -

whcrc the conapirators did aota and oanlcd aots to bc done whioh
weze offunous puninhablc by statutn. and therefore not protcotcai-
by seotion 590. snd wheze 1h0 nliinatc pnxposo of thq atrikc as
‘anolaxcd in publie spcaohlq and. propascnlt was rlvolution thc
overthrow of the oxiating torm of Govcrumcnt in Canada and the

, 1ntrodnotion of & form of sooialistic or Sovict rule in its

~ place uhioh was to he aooomplinhcd by gqneral strikns. foroe
and tixroz. ana 1t nooclsary bloodahcd. the oonspizutora of

. uuoh a strike are guirty ot acditionu oon;pi:loy unloz’scotion

| - nndcr the Industrinl nilpntla Ant ana at onoe sprcad to othcr \‘.

. 134 ot the Drfhdncl Oodo" . !hn:‘moriahipa.will ind in the
‘jndgnenta ot Ohiot Juatioc Pcrlnc. nx :nstioc Oamc:on anl l! '
f:nstioo nenniatonn details ot tho matta:.' At paga 24 thcy spoak
ot thc mootinga ot fhcac pcoplo pzior to tho ntrikc vhioh, a8

- Mx Iurdook aays, bzokc ont 1n quitc an o:dina:y ‘ty in thrl;\
mell  industrisl utablilhmnta in Winnipeg which weze not

L T
\
\

rrovinool of Oanada, thcrc wnzc atrikcs at B:caﬂon, at ldmonton \\

N

‘ana other placoa aympathetio strikes ana his otn man from the .-
boat diaoiplig:g‘labour o:gnnization in thc‘Unitud stntcu and
,canada, the labourhood of ztiluay t:ain man. law abiding as

‘ 'h- oonlidcrcl them adhczing to their contracta, wunt ont and\
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' v _Russell.

struok 1n aympathy bcoausc of olass tccling. and tho bcliet

" that olass 1ntcrcnta wuxc 1n Jjeopardy, and Hr ln:dook. who was
-at the tim« the vioc-rrcaidlnt of the Clnadian brench of the
1Intcrnational hrothcrhood whioh bas about 175.000 labour men
"1n'1%, 14,000 or 15,000 of whom were in Canads, went to -

Winnipeg to braak the atriko of hia own unlawful airikora and

o ha a4 his/bcat. ne aaid hl wonld not havc bcliovod 1t possiblo

‘thajlmpq pxoviongly'1anhabiding:woula Ve csrried away by this

T

Propagends in thisg way; there was a :iot.-‘Vth Strike Committee
_ellowsd the Board to be called only under the permit of the
sfrikc Commi % ee; they acdnocd'tho-polioa‘aad‘apcoill polioo'

"had to be put,1n;‘fh¢vnoying'fﬁcatrcs were allowed to be run

/’4.‘\

' only wmi “a thitg up 8t tho 'blginning ot aaoh film which waid:
© "Permitted by suthority of the Strike Committes) and it wag
~ most serious. t It‘yéuzﬂzorQahipa.havo,any dqnbtzébout 1@:1

“‘ioﬁld ankfyour‘Lozdahips td:léok ht fho‘tindingsiin'!ho‘xingA,



VISCOUNT HALDANR: That brings it into the comeption of
‘negdtiation. Strikes were illegsl by the Common Law of England.
!he striko legislntion of England never authorised strikes
'or that kind, they remained s orime.

MR DUNCAN: Yes.

VISCOUNT HALDANE: And it wns s orimo 1n the atatute book, and
no English ststute such as was 1ncorporated within the Aot would
permit suoh a orime to be permitted, 1ndeed no English Aot.
Thoy were ctreadted: as an illegslity altogethar. not a oivil right.

MR DUNCAN: I was replying to Lord Atklnpon'a suggestion
that_strikes are not serious, like plagues.
© VISCOUNT HALDANE: Some strikes ape.

- LORD ATKINSON: I'did not say that of course a strike may
e very serious. ',' o | | | t

VISCOUNT HALDANE: And very ‘grossly illegal. ‘

LORD ATK INSON: This 1a directed to diaoourage violence and
arime. ‘

MR DUNCAN: It 1is not only in Winnipeg in 1919, but this pro-
pagandu is going on throughout Canudl.

VISGOUNT HALDANE‘ Assume that to be so.

MR DUNCAN: May I refer to another case. AThoro is.tho cage
| in the very last OntariouL.u Reports, where Mr Juatioerblly
in Ontario, in trying the case which md to do with the
‘Ukranisn Soclety e

 VISGOUNT HALDANE: What bas that to do with this; if we were
dealing with legislationlundor the Act ss to criminal law, it
would be very rehpvnnﬁ. but you sre not suggesting that ?

- MR DUNSAN2 I suggest this, that if strikes in the present
~ oondition of labour organisation throughout Canads gould start
and be very qnidkly turned into an attack on the State, the
Parliament of Canada must havo power and jurisdiotion over that
lubjeot, beeauao one onnnot sny in advance what strike will .

tura 1nto this sort or pnralyaia at any moment .
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VISCOUNT HALDANE: If your first proposition is true, there is

s great. deal 1in ite It 1s s proposition we sre more familiar

with on’ tho politioal platforms than in the law Courts.

MR DUNGAN: I 'ould suggest in the interpretation of the Britilh :
North.ameriol'Aot.‘ir there is room for doubt, that your Lordships

aro‘ohtirely clear to decide in this case, becaune‘there is

‘only diocta to the contrnry. that the Jurisdioction in preaont

oonditiona muat be: given to the Dominion; no harm can poanibly

come to tho Provinoel, beoaulo under the legal.decinionl there

48 the co-ordinate Jurladiation in the Province to deal with

strikes as mattera or looal conoern, provided only that

provincial legislntion is not ropugnant to the general Doninlon

"jlogiilation.- o

VISCOUNT HALDANE: Wo lro untortunately aitting here conatruing

an Aot of Parliumont.- Ir 1n canadu you wish it to. be amendod;'
I hlva not tho least doubt. as far as 3ett1ng over the teohnioal—

1tiesn are oonoerned. tbat tha Imperinl Parliasment here w111 amend
- it for you at once. - You can say thnt from Cenada, but it has

not yet been sald from Cannda.

LORD DUNEDIN: I gather uhqt you want to say is this, that
industrisl unrest 1s just as all-pervading an evil ss intemperance
was said to be ¢ _ o |

MR DUNCAN: Muoh more 80.

LORD DUNEDIN: It cannot be more than allepervading.

VISCOUNT EALDANE: Do you put that forwsrd s Canadisn opinion?

MR DUNGAN: There sre plenty of people in Canada who like their
giaéa of beer. ‘II ssy industrial unrest.is more all-pervading,
if one oan put it that way, than the plague because 1t 1s with
us 8ll the ﬁime: wo are cbnaﬁgntiyhnving qympathetio'atrikea
and the other ofreota‘thnt afe in actual operation. |

LORD DUNEDIN: I do not see why you say it 1is ‘more all-pervading :

thnn 1ntomperanco. but you can say it 1s more hurtful.
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VISCOUNT HALDANE: ‘The late Mr MsoLaren in Canada would have
zvdenounoed that very muoh. : :

HR DUNCAN: uay I roter to the crit;oiam whioh my friend Mr
Gnotrroy Lalrence made about my statement, that there are only‘
| two OIIQI which suggest that tho aapeot doctrine is not to be

‘ e My rriend referrod to the beginning of page 561,
or 1806 Appoal Caaes, 1n which your Lordahip! says. "Their Lordships

do not doubt tha t- some mattera. in thoir origin looal and provinoil.‘

- might attatn auch dimenaiona aa to ntfeot the body politic of ‘the -

Dominion, and to Juatify ths Canndian Parliament in passing laul‘
1ror3theit‘rggu;qtion,pr abolition ln the 1nterest,ot the Dom;nion.
 But:great'6au;1oh mﬁat‘bi observed in diatinguiahing between that
~ which 18 loosl snd provinoial, and therefore within the jurisdiotion
of the provinéial législnturea, and that which has cessed to .
be merely local or provinoinl. and has boooua matter of natlonal
 jooncorn, in such aenae as to brlng it within the Jurisdiotion 3
. of the. Parliauont of canadt“ 3 I submit that,looked at critically
‘does not affect the sspeat dootrine at all.

VISCOUNT HALDANE: I am not suggoating that it Jdoés.
 , lR_DUNGgN: The lholp of the four liquor cases, Russell v TheQueen

.»Hodg_‘v Thb;gueén,'the Attorngx:ﬂenoral of Ontario v Attorney-

. General Tor cumdn and the Manitols Lioenoe Hoélders' Auochtion cs se

all proceed on the aapeot dootrina. and I suggeut that it is
not attacked anywhere until 1916 Appeal Casess Then as to the -
'queation of oo-operation, mny I retor to Dobie v The. Temgornlitiol

Board, in 1882, 7 Appetl casoa. at pago 136,

VISOOUNT BALDANE: Thnt ia a caso we know very well.

MR DUNCAN3 Ibs, my Lord, will not read it. - ,

" YISCOUNT HALDANE: It 15 very far away from anything we hnvo
got here. - S

MR DONCAN: It seemed to we, uy Lord, to be relevant in this

way. D ' | | _ .ﬂ |

VISCOUNT HALDANE: It proventod the Logialaturo of Quebeo trom
takins nwny righ&a whiuh other people had got previoua to

‘ COntederation. | o
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MfDUNcAN: Did not it say that where you have an Aot whioh
afreots two Provlnoea, although 1t affeotl civil righta. the
only power which osh pass it is the Dominion Loglsluture ?
‘Now here I say thnt is not co-oporation. thnt 15 the nntlthesil‘
Iur co-oparation. '
' VISCOUNT HALDAKE: I do not know that it did deoide definitely
that the Dominion could legislato; that waa not botore the Bonrd,
'tho queation was whethor Quebeg could. legialate.
MR DUNGAN: Yes, snd they said 1t must be by the Dominion.

LORD. ATKINSON. I do not. . think 1t folloua at all, that if one
Provlnoe can legialate for itself and nnothar, that theretore
tha Domingon cnn leslnlate for. the two oombined.

MR DUNGAN: I only mean 1t la truly for Canada as diatinguiahed
| from the Provinges.

VISCOUNT HALDANE: Evon then it does not follow, becsuse the
'Imnzrial legillation may not give the Dominion powor.
MR DUNCAN: That dootrine of co-operation first appeared 1n’A
1912 Appeal caaea in the Montreal Street Railway csse. I euggoat‘

there 18 no luggestion of it 1n any previoun cases. I suggesat

to the contrary, that Dobie v The Temporalities Board is quite. .

the.othni wiy. _Yod‘do not look tor'oo-operation whefe you need
v;egialation in more than one Province or for the whole Dominion
and 1t oan oniy«be paqsbd under the Bfitiah North America Aot. '.
VISCOUNT HALDANE: That 1s a dootrine I hesr for the first time.
MR DUleh3 iJhdiinoe 1£ quite seriously, ﬁy Lord; I aay'that
o-oporation tirut appeared in 1912 Appeal cuaea. |
VISCOUNT HALDANE: ‘I do not think that oo-operation aproured in
1912 Appoal cuueax all that vas 8sid was that. the Dominion muat
" have the autbority % to deal with an’ inter-provincial ratiey.
MR DUNGAN: It is the first time I have been -ble to traee
Aoo-operation montioned. There are only three referonoea to

co=operation. !ha next is in the Boarﬂ of Commerce caso. reading

the sentence on page 201 and running on to the top of page 202: "In

the case before them, however importsnt it may seem to the
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| Pi‘rliab&nt"of _da:.xadavthit some such bouoy as that sdopted in the |
two Aots injquéition ahould bo'made genersl throughout ¢§nidn,
their Lordships do not find sny evidence that the standafd of
neocsssity rererred to has been reached, or that the attsinment

o ot the end sought is precticable, 1n ‘'view of the dietribution

| of legislative powers enacted by the conatltution Aot, without
tho‘oo-operation of the Provinoial3Lagialatuiea".

VISCOUNT HALDANE: I am giad I hivevelonped as lightly as Lord
Atkinson. After what you reid I plead not guilty to the enormity
6hargod; N _ . | |

- MR DUNCAN:  Your Lordship appreciates the diffioulty I sm
1n. Ioen hore to put [ certain case to your Lordshipn, and I
- must discuss tho oases '

VISCOUNI‘HALDANE: And you do it oxoollently. You sre putting
the whole case before us from the point of view of the Kinistry
o:‘Laboub as ﬁbnertully a8 1t could be put. '

MR DUNCAN: “Prom the point of view of the Dom¢nion Government.

- VISQOUNT HALDANE: The Ministry of Labour 1is a Dominion Ministry.

MR DUNCAN: I may. lay. 1r oy leurned friend wi;l parmit me to
say uomething out of the Record, that I brought a message ofer
here to COunlol tron the Primo Minister himaolf in connegtion

with thia n.tter; it is his own ohilde

VISGOUNT HALDANE: We will troat 1t wlth more reverenco then

. we did- | o _ | o |
oom DUNGAN: I mention it only on that potnt, that your Loraanap?
seid 1t 1- the Iiniatry o Labour only that 13 1ntereated in
this; it 48 nmot. |

VISCOUNT HALDANE: Iaid not auggest that; I suid you had
s very powerful plea on behnlt of the liniutry of Labour. You

 have no message from tho‘Primo Ministers of the Provinces ?

MR DUNCAN: The Provinoial Legislatdon on this subjeot 18 a
dead letter.. | -

VISCOUNT HALDANE: I wonder what they would say sbout that ?

MR DUNCAN: British Colombia had a statute and they repealed

1t last year by the Obsolete Statutes Repeal Aqt.
/i{ D/ s
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VISCOUNT HALDANE: I should 1like to know why; they probably X
had some politionl resson that seemed to them goofle Do not go

"v-into it. You cnnnot go into. 1t.' It involves discussions in

" tne British 001ombia Leginlntura.

- MR DUNCAR: On page 41 or the Record there 18 a letter from Mr

‘Rollo, the Provincial Minister of Labour, to dr Gunn, who was |
 soting for the men at that tiwe, dated April 18, 1923, in which
 he aaya: "Dear ur Gunn, I have your: letter of the 9th. inats re -

a diapute ‘between the Toronto Elootrioal COmmissioners and- the

““canadian_ Eleotrioal Trndel Umton. and aaking that a regiatrar

bo'ippointeduunder the'Tétden Disputes Aot. Although thia Aot

‘kas been-in existence for 5 pumber of years" --since 1890 as

s matter of raot'?-é“we rave never heforé had occaslon to use 1it,
ind oonsequently have no machinery immediately available. The

m-tter.ia, however, receiving careful consideration, although"

- I am still not'convincod‘thnt it 18 not a matter which should be

dealt with under the Dominion Industrial Disputes Act”s That
was all that hsppened, nothing further was done. Now cantfg.g;
ing that evidense with the evidence of My Acland, which is to

be found at Page 106 at the botiom of the page, what he says

is: "Altogether during the period I have 1ndicated. rrom laroh
22nd. ,1907, down to MNaroch 51at..1923" --1907 was when the Aot

was passed -="there were 597 cases referred under the terms of

_ the Aot, and 428 Boards of Conollistion were established”.

_ VISCOUNT HALDANE: This is the Eiabk Aot ¢

MR DUNCAN: Yes. At the top of tho next page he nu;x‘goea ont
"In 428 cases Bosrds were established.. Out of §97 disputes
referred uhder the Act, in each of which cases th§r§ Nere sworn
statements to the effect that a strike or lookout (although a
lookout praotionlly never ooourred)would ocour to the Dbest
of the knowledge and bellef of the npplicantu, 2ll were diapoaed
of without strikcs ‘and lookouts with the exoeptlon of 37 cases®,

LORD ATKINSON: Were these caaes dealt with undor the Aot
that you are detending ?
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MR DUNCAN: ﬁndeb this Aotlih pfactioal,oporapiqn. The British
| ﬁqrth'AmoriogvAct‘dny_have unfortunstely put Jurisdiction in

. irdnﬁ blaoo.'but és a rectical proposition in Csnads, sll these
disputes oame under th§ Liﬁztz;ont. the only Act: competent

%o look at canada as a whole.

VISCOUNT HALDAHa: I am not the lelnt questioning that the
ﬁi&::ui Aot may be s great auocaaa, it be s slready been said so
gharo; we cannot oonoern ourael!oa to enquire into these mstters.
_Th. leeaux Act was taken up hero and was sald to hnve been very.
Vsucooasful.‘ L - o ', ,“ |

MR DUNCAN: On the ovidonco of some of the witnesses Which
‘was glven. 1t lll at firat oppoaed by Labour. but 1t has been
since aupported. Al my rriond sald, it is s sedntivo measure,
| and Iabour, which is liable to tly ort. lookl at the Act . and A
- believes 1n 1ta Justioe.i It is tho only Aot th-t could posaibly |
deal with the -ubjeot satiaraotorily from & Labour potnt of viow,
booaulc 1: yau have a provinoial Aot 1n esch Provinoo difrering.,f
s8s many of them will in termu. booauae some Provinces will say!

We are not aoing to treat Lnbour goneroualy. we aro going to aay

‘we w111 not hava maohinery ror your Aot, we will not the a

"recognition in tho case of some of the Provinoea, and you mey

have a.diapute,brodking out in Ontnrio,.and you may go under a

Hrovihbid; Aot,'and then you‘nhy find thﬁt thst spreads to Quebeo,

" and possibly to some other industry, |
VISCOUNT HALDANE: I think in Parlisment last year 1t was seid

‘thnt 1t has not been the practioe under tho ﬁimeaux Aot, ob it

" has not been naoelaary. to 1npoao finoa. 1t ia a way to uvotd

. strike.

LORD ATKINSON: There hnve been atrikea 1n raoe of the proviadona

Vrasing

of tho Limoaux Aot.

‘ VISCOUHT HALDANE: They have not put the criminal law in roroo.
- MR DUNCAH: People have been convicted and sent to gaol.
VIBOOUNT HALDARE: This has been said in favour of the‘Aot,

that it hass boen 80 much accepted that thepe has been very little
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necessity for ih‘t. S ) |
‘MR DUNGAN: OGdmparatively 11ttle. Possibly the gnéfﬁ#ii“éT
.oritioism of the Act up to thnt time. was that made by Sir George o
Auktith, who mado a speoinl atudy or the matter uhen he was 1n
Canada. Tho Aot hls been unitormly auccesaful. one may say, lenv-
ing out a few onepgiona. and has the gupport,or Labour; it haa '
‘Labour's aympntﬁy.‘and Labour recognises the Justice of the :
provisions. Itvis a great piece_or_politioal‘iork in resching .
that point, -nd'tt,‘unrortunately. the framors of the British
North Amerioa Aot were not so uluo as they bolievod, -nd tho
1ogialntion properly falls under the other head ot tholo deoilionl,

it 1s a questlon of quista non movers.

'3.YISCOUNT HALDANE: You lro apeaking as a8 politioian.

HR DUNGAN: No, my Lord. I lm not. |
'q VISCOUNT HALDAKE: There is a great deal. in what you say aa ‘
‘,awlaiyor. Iw point is that you sre speaking as a lnwyer to a.
1awyer. b ¢ oannot look at these thinga. | ‘ L

MR DUNOAN: !he only othar caso in whioh oo-operation wau
mentioned wul in 1925 Appeal caaos. the Fbrt Fr-noea onae, at\ -

_page 704. in whioh your Lordahipl lay thil: ”Tho kind of

‘ ponor adeqnate tor dealing with them 1- only to be found 1n

fgh;s part of the conitiﬁut;on'whiph establishes power in the
State a8 a whole. For it 1s not one that osn be reliably provided
for by gepending'op collective sotion of the Legislatures of

the individual Erbvinoen ugreelpg for the purpose".
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© VISOOUNT HALDANE:- That was in time of war and We Were
speaking of a war measure, | | t
Hr DUNOAN'- Yes, Your Lordships said this is not a oaae
where we. can depend On collective aotion of the Lagfgigggﬁﬁf
even in war. o ’ .
© VISOOUNT HALDANE:- Particularly in war,
Mr DUNGAH'- The. suggostion 4 draw trom the case is that 1n
war you may ‘have deciaionsot, not this Board, but of a subse-

quent Board, aaying But while ve think this 18 a case in whioh

“you ahould have colloctivo aotion of the Legislatore such a

- deoision may vary with the composition of the Board, because

thore aro no legal principles on which the Board oan say this
ia an emergenoy, or that is an amorgenoy. If it is an emergenoy

what is the 1egal principla. qus qmprgancy depend on evidence

| or are the partiipa to bring evidenoce here of donditions}in

canadaf 'Emergenoi is not a legal eonoeption under the British

- North Americadfot, and I aubmit to your Lordshipa that the.

true teet iq,in szs relation to ’ or ia its aspect pesce, order

and good aovornment. Aa to what 18 1ts paramount purpose

' your Lordshipa are the aole judgos of that, If your Lordshaips

say no, that sottlos the qu&ation, but to say that in ocases
of gmorgenoy ve yill{writo into the Jdonstitution an over-
riding olause saying:now the Dominion may legislate because

we are satisribd,qn the evidence given to us,that there is an

emergency of grqhter or 1ass dbgrea, I sﬁbmit is a most dangéroué

" kind of dootrihé} becauae undor a oonstitution such as this “‘“

one must have ceptainty in adyance that what one is daaling
with is within their pover ‘ .

LORD A!KINSQN’- I will put this question to you. If you .
have an Aot or ‘the Dominion vory drastio in oharacter whose
paramount and.primary purpose was doaling with a plague, suppoae

| thore was no nlague and the validity of that Aot were brought

here, are’ we to take it rbr granted tnat there was a plaguo |
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when there is abundant evldence to enow that there 1e no

plague? -
My MNCAK°— NO . . . .
LORD A!xxnson-- That la an extreme case, I thought your

‘A:argument yesterday was that if you flnd a Domlnlon Act dealins .

with any particular atate of olrcumstances you have to easume

that that etate exists beoauee the Legislature have eald they

' are the best judges whether it does or not."

ur DUNOAN:- ¥o, that is not my argument at all.
VISCOUNT HALDANE:- Surély 1f it purports to provide for or

' to deal with a certain thing which in fact does not exist it

can be questioned,

Mr DUNOAN:~ Yes, |
LORD SALVESEN:-~ I think you euggeeted there was a preaumptlonr
ur DUNOAN:- Yes, | |

LORD BALVESBEN:~ I do not think you want so far as to say
it was an‘1rrebuttable.preeumption.

Mr DUNOAN:- ¥o, I say there is a presumption that the oaeee
have laid down that the presumption is to be made 1n favour or
the validity or the Act, and 1t is only when the onus is
discharged that you can eey, but thls is not in the reguletions &

for peace, order and good government.
' LORD ATKINSON:- Does it apply to a Dominion State that 1ntor4~-

feres with the rights of the local Provinoial conatltution.
- Mr DUNCAN:- That would be  1f it is in relation to that, 1%

) would hot be within Dominlon'competence. What is its true

legislative oharacter? Ie it dealing Vith a Provinclal con-

‘stitution, if so then it is outside Dominlon Juriediotlon in
this Act.

LORD ATKINSON:- Supposing i1t is an Aot of the Dominion .
that plainly interferes with oivil righta sacred to the in-

habltants of Toronto, is that assumed to be all right, is there
any prlma facle‘preeumption that 1t. 18 all right?
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.’ Mr DUNCAN:- I suhmit that interference is not the test; it

- 1is not tne aspect; 1t is not tho 1noidence.

LORD ATKINSON‘ Supposing ths oonstitution of Toronto had‘

‘given its inhabitants certain rights, and supposing that the

Dominion tskss awsy thoss rights by a Statuto trun !oronto. '

" are we to assums that that Statuts of ths Dominion 1s prima

facie justifiabler ,
My DUNOAN'- You would assume it until you ssw 1ts trua

aspoot and then you would see from 1ts trus aspeot it is

- not that.

LORD ATKINSON:~ If you saw that 1ts purpose was to take away

" gertain rights from the inhabitants of Toronto that were given

to it by the Local legislature s are We to assume in the absence
of all evidsnce that the Dominion have mstsrisls bafore them

which would 1ustify that 1egislat10n?
Mr DUNCAN:~ No, mw Lord, You oan conclude rrqm the terms

xor ths enaotmsnt itself that its trus purposo 1s Jo deallvitn

a Provinoial matter snd it does not rsquiro evidence,
108D A!KINSON'- !hs lstter of the Aot tells you that, but
suppose they said the 1nhab1tants of such Provinves shall only
have certain rights which were narrowsd from whst they 'ould

be under the original Constitution, are you to assume that
the atate of faots existed wnioh Justifies tnat Dominion ‘
logislation2 I

Mr DUNOAN:~ No, T do not think you are to assumo it any

, longer than up to the point that you can see that it 18 not.

VISOOUN! HALDANE'— You were going to give us somothing about
ths evidsnos.
~ Mr DUNOAN:- Yes, my Lord.
VISOOUNT HALDANE:- I think we have got to a point now

where we may navo'that.

LORD wRENBURY° Have you finishsd all you want to say about
the law,

Mr DUKOAN:elnb, mv‘LOrd, I have not,
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VISCOUNT HALDANE:- J(dia not fntend to stop you..
M DUNOAN‘ Hay 1 then turn to enother branch of the
mattor, ‘and that is, I 'ant to refer to the congception of the

" British North Americs{ Act which I think is the true conception,

that in 93 one has mattars or local concern and in 91 of

national oonoern.
VISOOUNQ HALDANE‘- WQ have told you that we '111 hear Sir

- John Simon notwithatanding that Mr Olauson may have to speax'

today in his absnnoo. ¥e certainly will hear Sir Jomn Simon‘i

80 you are not cutting him out, | 7
Mr DUNGAN‘- I underatood that or I would not have thought

of going on, I underatood from what your Lordship ‘was kind -

'onough to say at the commenoemant that that was the. oase.

VISOOUNT HALDANB‘-V& are particularly anxioua to hear from
you, without breaking into what you have to say on the law,
something gbopt the ovidence, bscauss you fought the case,

_‘Mr DUNOAN:- I have been much longer than I expected to be,

LORD WRENBURY:- I should 1ike to hea» you out on the law,

VISGOUNT HALDAHB Do not for a moment think I am wishing
to 1nterrupt you, I am only reminding vyou, |

 Mr DUNOAN:- Your Lordship has a reference in that case to

the Quebes Resolutions. May I refer your Lordship to those

Quedbec Resolutions agreed to?

VISOOUNT HALDANE:- That cannot affect the construction of

the words of the Aot of Pariiament, Théy ara readuwtghs, M

Duncan, by an irregularity which has been Qanotioned by usage,

Just as I think tha'R5901utibns in Australia have been read,

where they ocsnrot modify the construction . R& If we were

dealing with a diplomatic document 1t would be otherwise.: When

‘1t 1s a Treaty all Eemd kind of things are read as material to
- qualify the particular conetruotion, but it is not so with an

Aot of Parlisment of the Emnire. o
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Mr DUNOAN:—- I quite realise the oriticism there., liay ) §
as a hﬁttpr of indulgence, because your Lordship has refa?rod
to tniﬁ,‘read them, the oﬁeq I intend to rely upon.
VIscouni‘HALDANE:- Do not spologise; I will not interrupt

~ you again,

_ Mr DUNOAN:— May I refer your Lordship to what is well Xnown

by the Board, that the British North Amerioa Act was agreed

to and drafted at the time af the American G;vil Yar was
raging, end the principal conception of the founder was to
give to the Dominion Parlieament unquestioned Jurisfiioction
over‘mattéra of national concern and at the same time to

preaerve 1nviolato thaso mattera ot puro Provinoial conoorn

vhioh woro doar.partioularly to the people in the Provinge of

'QquOO P

VISCOUNT HALDANE:- You say preserve entirs, but you must
ieméﬁﬁer'thciProvinces of Oanada were independent Colonies at
that time, | S -

Mr DUNdAH!- Yes, and what they did —~ I am coming to that ~—
was this, they did not do as in Australias, Australia reverted

~ to the United States model, and South Africa comes again to a

very closer legialativo Union,it is true a legisiative Union,
but canada did this, 1t said: We w111 form a11 the Provinces
into one State which is the new State; they disappear as
Provinces; and then we oan oarvo out 1ittle Provinoial
Juriadictions out of that State. o
VISGOUN! HALDANE:-~ I do not think tney ever beoame one Stato,
buk they did receive their 1egislat1va povor trom the Imperial

,Parliamant on a bargain that tho Imperial Parliqmant would

re-oreatc theso powurs tashioned fdrth 1n a.mannor agroed
at Quebeo. "

ur nunaAu-n‘res. Really we ocme baok\to the Quebeo

.Resolutions ror their 1ntent10n. I do not ‘speak of what their

1anguags now 1s 8aid to have done, but their 1ntention, and

P I j
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as a historioal fact it 1s unquestioned that their intention
was to make a legislative union with requcf to matters of

national conoern and leave it to the Provinces in matters

of Provincial ooncern, |

VISCOUNT HALDANE:- I wish you to be carefully guided

by my own: unfortunate example in the oase about the
" Australian States; for the reasons you are putting. The

Oonstitution of Oanada is not & true federal ecndition, it is

not a case in which the original .I"rovinceu remained independent

~States and took certain powers which should be exercised by

| the gommonwealth., For that sentenos in that Judgment I was

3 oriticised in a series or articles that extended ovor-wé;o

years, and I need not say that the ordticism omme from Toronto.
- Mp DUNOAN:- I do not know why I should be responsible for . |

all the sins of prohibition and others of Toronto.

VISOOUNT HALDANE:- I think you are on very delicate ground

with regard to what you are saying now,

»
v
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MR mchlI' _ I want to rctcr to tho latcat book on tha conati— Z
‘tution of Oanada. Mr Kennedy's book whioh was pnbliahcd in 1892. -
VISOOUH mmmm I have read FURN § think you will find

some rcfe:onco to thc Oonmouwnlth judgmcnt which I wag mning
‘yon about, atanling where you arc as to tho ruponsibility with
‘whioh yon utter words. ' | o

IR DUNCAN:~ Untortunatcly. Hr Kcnncay 13 an. Irishmn. and 1
' do not take 511 he says. He says at page 505- "mrsﬂy, us |
"laodonald. ‘that 18 nr lladdonala who was attomrds sn John
naodonald, hnr for a moment abandonod his oonsiltcnt auppo::t

of a stzong centnl gon:rnmnt" he is spuking of the Qnebco ‘
momntous disonnaions before thc Quobco Ruolutiona. '

. VISCOUNT HALDANE:- The Teal oontaa‘k was - 'bctwnn Sir :ohn
Maodonald and Loxd Watson. | E—

MR BUNOAN. Ably usistcd by other Noble Lords: "inun oné
" of the dolcgatu from New Bmauok pointod out that ‘lhc pro-
posaJ. to lplo:li'y the powers of tho looal mgnhtn:u tcnaoo to
oxeate a legislative Union xacdonald aaoqptoq the oh;unngo ud, ‘
insisted 'tl.zat' any imitation of the United States in this connec-
tion muld end in diautor. llaodonald's wiahu pﬂvaiha" |
" !nrning to the Qnabeo Ruolntions may 1 nfc: to !o. 2. That
will bc :Eound 1n Mr. Glnnonta bcok on th.o Oouatitut:lon at page
‘ 965 "In thc ]'odention ot tho Bzitiuh Roxth Amexriesd Provinau
tho nystm bcnt adaptod under Qx:lsting oixonmatancca to p:otnot
| tha dinraiﬂod intcrests 1n thc uv-m I’rovinond@na seoure
: cﬂicionoy, hsrmony and permanenoy in the wornng of the Union ,
~ would be & goncza:l. govcrnmcui chazged with mattoxa of common _\ '\.  5
1ntouat to the whnlc country; and loocal Govcrnmenta for each ot |
‘the Oanadas, and for the Provinaes of Yova Seotia, Hew Brunauiok\\
‘and Prince Rdward Island ohargca_-mth‘th;_ooutrol of the local
matters in thcir?updoﬂv(iqotiqbné provision being made for |
the sdmigeton into Vhe Union on equitable tems of Newfoundland,
the loith_ West Territory, British colnn;biu auﬁ fangouvu". Then

Then there 1s No. 29 which is the forefather of section 91 of the '
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© British Forth America Aot: "The general Parliament shsll have

“rcspcoting 311 uattorl of a genoral character not ‘specially’ and

power to make lnva'for'tho ‘peacs, veltéro and géoa govcrnmeht 0.
the Pederated Provinses (saviag the Sovereignty of Englend) and
especially laun ¥elating to the tollowing subjects”. Then thcy
are snumerated, aud the lust which is No. 37 is: "And generally .

exolusively reserved for the losal" govcrnmcnts and chinlctn:qa?
thl oorrcaponaing pzoviaion 15 lb. 43.‘ = | | |
~ VISOOURT mmm: That was not carried out.
- MR IJUNCAN:- The cnumczation in/i both is Just thn same,
VISCOUN? H&BB&NS:- !hcri is no reit:cnoc even to tho cnumeration
in seotion 91, | R o
MB IJUNCAN:- !hey are in aootion 91.

'-'viSGOUHE HALDANR:- I think it yonr point 1a right attontion is
no% directed to the taot that tho nnndnion Govornmont wexre to

rcnaia with the power by onumo:ttiou. , , .
IB TUNOAN 3~ - It 1ax "and tup.oially laws roapooting thc tollowb '

 ins snbjoota" $hen comea rngulation ot trale und commezoce,

“.poatal scrvioca. militia. military Qna naval aorviocs and dcfcnoc"-

| ‘ﬁ‘"d so on, banking lnd 80 on ane 103&1 tcnaor., gh.g. aru 311
‘thoac unnnczationa. - 2 :

| 713000!! BKLDLNE.-~ What I mean ia thcy apoak as though tho
pownrs %o 1'sislatl on pesas, order ana good Govcznmont.

. peacs, wllfarc and good govcrnmlnt wcrc aimply to bo altcrcd by

thege, but, us a mattcz of . feot, thoy wczc not ao. thorc uas to
be such a :osiduum a3 was 1ctt t:om sootion 92, _ '
MR JUNCAF :- I am relying on that phrese in Yo. 2, that they -
are chargod withbmattl:s of eommon. 1ntcxust to thq wholo oonntry. ,
VISOOUNT HALDANE:- No, that is just what they d14 mot do.
MR DUNCAN:- I think so. '.Ehc:n 18 No. 45 also which I hau not
rond yet, and that is 1mportant. nu. 45 says ﬁhn 199;1
Legislatures shall have power to make lﬁﬁa tiupeoting‘thﬁ\tollovb 

: 1ng‘aubjlots. Then there 1a'ap'cnumorat10n very similer to this

in seotionx 92 of the British North Amerioa Ack, end No. 15 is

285



.\ﬂ" )

. _"propcrty and oivil righta exoept in thoan portions thorcot

assigned to the genersl Pa:liamont"-  then No. 18 is: "And

gonn:ally all matters of & privaie and loocal nature not aaaignoa

to the genoral Parliameat”, the conoeption being in. mattcrs of
comuon oconcern for the whole Statc the Dominion Parlisment might |

'1egislamc, and in mattars that wc:t 1ooa1 and ot p:ivatc oonocrn

the Provincial Earliament night 1egialato.‘ _
YISOOUKIAEALDAIB - I say.that was not oa:rica ont.;;;, o
MR DUNGAN:~ I 2 A 1n the Quebec Resolutions thoy intcndcd to

"do that, and now I am ooming to the othex point.

vIscoun? HALBAEK:- That ia why I put in a wo:d of warning
about oiting thnsa Canadian Bclolutions., There are ‘points in

‘which they wcrt not oarricd out in thc Aot of razliumcnt.

' MB IUNGAN:-  Mey I read No, 45: "In regard to all

'."nattirs over Which jurisaiotion belotgs to both thc‘gdnczalt

und‘ibdal'LQgiglgtnrqé;»fho 1aiafof fﬁq gqhorai-?arliamcnt shall

contzol and superssde those made by the loosl Legislature, and

‘the latter shall‘be‘voiquo faxr ag they are repugnant to or o

inconsistent with the former®.
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S~VYISQOUH@ HALDANB:- That is only true of the enumerated subjects
in gection 917
MR IUNCAN:~ Yes. . | o _
:VISGOUHT EKLQAHE;f. What no doubt happened when the Canadian
- draft which.tordﬂca;narvon prephred was complated was they sent
it over to Csnada, and it was discussed there. '
MR DUNCAN: I think there were Oapadian Delegates in London,
'VISCOUNT HALDANE:- With authority to vary it, thg& must have
" had. - | o o
| MR IUNCAN:~ There was no further Quebec Conference.
‘YISOGUHT HALDANE:- I believe there was not. They muat have
aascntod to- the altorationa in the draft, or elze they ncvcr
. would have baen palscd.
MR DUNOAN:- Howcvcr. it waa done, I do not think there is any
quastion historiocally that thoa. who came here thonght that they
were pntting through an ‘Aet in sccordance with the gpirit of the
| Quebeo Rasolutiona. there is no euggestion anywhere to the con-
trary.,
VISOOUN? HALDANE:- The spirit, oerteinly, -hot the letter.
MR DUNCAN:- The Quebeo Resolutions wers framed a8t a most
momentous Conference and with great care.
vxscougmyn&nnAnz;-‘ I think so. I think you may put it here
that nobody would assume respongibility for the exsct words of
the Act, but they seid: This is the draft of the bill we have
more oOr idss“Agzead. and we recommebd 1t to Parliamant Did you
ever look at Lord Carmarvon's speech to see what he said?
~ MR IUNGAN:- Yes, I do not xemember what he said, but I have
read 1t. I do not think there is any doubt, 1t has neverf
been suggesied in any higtorical bhook, and I have never seen any
original document, that the people who sgreed to ths British -
North Amsrica Act thought they were getting what they had agreed
to in the Quebeo Resolutions, and that was the conception, as your

Lordship gaid the other day, of Ohief Justice Ritohie anmd Mr
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. ,Jnstioc strong. all the peopla rcaliscd that and it only bcgan |

to. be thrown the othnr way afterwards, not by 1896 Appcal

o Oas's. bnt aitor that time. and prinoipa11y, I ,usg.ﬂt' 1t
|  }startod in 1912, S S

VISGGUHT,HELDABB. It was Ontario that did it.

- MR- DUHéAN:- 'Yea. ny Lo:d. I know Sir Amixad Mbwat wag the

Ohampion of the Provincos. and by dogzecs Quebas and the other

’Provincas bcgant to ‘baok bim up.-

VISCOULT HKBHABE They appeared 1n the Appeals' I recollect

o thnra ‘aa 8 great couilict.v-

MR IUNCAN:- I gubmit to your 'Lordship with 811 uspeot.
that thc co-oparation only appoarcd in 1912, that was when we

vti:st hear of oo-oporation.

VISOOUBT’EILBARE:- Ko, I hcla Sir Aﬁi&oﬂ Mbuat's genczal .

14‘-rcttiner. 80 I ought to know,

MR DUKCAI I alao auggastea to your Lordship i? 1t 15

: poasiblc to 1nt¢rpzot the British North Amcrioa Act in aocordanoc

with tho spirit of tha Quebec Resolutions that should be dons,

. 1! it oan be done.

May I now furn to the two anotionl,.and I shall bo

- very brief on that. Thcre are some propositions that I wonlc 4
a8k your Lordships to agree to: FPirst, may I mentidn $he
- rtthur inportant oasl in 1914 Appeal Cases at page 237, The

Attornoy acncral for the Commonwealth ot Augtyalia v The colonial

" Sugax Bciining compagy'nimitcd?

YISOGUN! H&LD&NE.- !Bkc care how'you cndozso those wordm,

"othorwiac another book. will appear in QGanada oritieiaing you.

. MR nUNCAN' th I :efer your Lordship to & passage on pagc

pBB. T2 I may say g0, I %hdnk this deoision is precisely in

point., All that your nordshipa havo at prcsent before this

 ‘Boara 1s thl oonatitutionality of: thc aubatantivu pzoviaiona ot

the Lot. thoac eppointing 8 Board to: 1nquiro. and one oz two |
anoillary'provisiops.,that p:ovision whioch givqa the Board powjr.
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to aubpoona witnoasls and enter prcmiau. the’ other provisions.
the oriminal provisions, are not betoro the Boa:d. although
I aoocpt the statement thn.t one must look et thcm. ,

IOBD ATKIHSOH. Thc provisionu obligiugx then to work
until the deoiaion. » ‘

HB IUNCAN:- !hat 1s not before the Board. It has b.u‘n held
in this Oourt the Aot oan be dividcd. ,

VISOCUN? HALDANE:- ‘I sm not olear about that., ' Is the only
quostion before us thc qucation as o th: powexr to snbpocna ‘
and acarch? I thlre no - quesjion as to tho powor to atop
the strike apd fine? '

IR HU!GAE:— Fo. | | . 7

VISOOUNT HALBANE:- I thought the valigity of the Aot wes
':‘ ‘n.to:c us ﬁ ' - 4 . | A
LCRD AEKIHSOH:- I underatood from Mr Bevan that was one of

the things you a.re entitlud to look at to uu thc Bgope and
'purpon of the Aot. ‘and thc soopc of 1ts 1nvoaion o:t oivil

rights. o | o :
VISCOUNT HAIDANE:- I tho_ﬁ‘ght My Béi&n ‘was 6h311|nging the
iholg Aot? | . R

MB STUABT BBYAH Undoubtedly, I iant %0 maka'that olear,

MR IUNCAN:» I think ny fziend 13 ohallenging the whole Aot.
The matter arises in this way. , '
- 71500111!'! BALDANE: - Are thers any inst:uort:.lona for any pro-
oudings againet h:lm under the Act?

MR DUNGAN° Under those notions of the Lot.

VISGOU'H‘J.' HAIDAM I thought he put 1‘-‘ generally?
| llBASTUAB!_ ‘BEVAN:~ ' 1t you: Iordahip ruenbcrs 1% was some time:
#go, I asked your Iordships to be good enough to go through the .
provisions of the Aot to sa¢ how far fhejr invadqd oivil rights. |
~ LORD SALVESBN:- It may be 4he oocasion of ybur challenge was
1imited to the subpoena. : | o

MR STUAR? BEVAN:- Well, my Lord, we had not"‘a.rnna at the
_ subpoena; we objected to the appointment of the Board. The
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‘ Board would have than had to prooeed to act in thc mattaz, but
it ‘was upon the appointment ot the Board and thu _power that

‘wua given to the Boazd by the Aot that we applied fox an
'1njupotiop to prevent the Board from sitting and from exexoising
any of the oweré odnferred by the Aot upon it, The time

had not come at which subpoenas had heen sexved. .

‘VISQOUNT HALDANB:~- It is open to us to asy ocertain things
are iavful enough and others are not; you in limine challenge
 the whole of 187 | - |

MB STUABT BEVAN:- Certainly.

HB DUNCAN:- I nndorntand ny loarnca friend ‘chellenges the
whole Apf, I nuggcat‘to your Lorxdship the only case here is
the aubpoonaQ,"“‘!hi nhttqr aroui in this way. The Board was
appointed undexr the Aot by the Mihiatcr; the Bosaxrd held one
ox two sittings, and the plaintiffs in this aotion refused to

ruoogniao the Board; they tcok the Constitutional voint that
this 15 an ultra vires act and they refused to recognise the

Board; they e¥tended by counsel and mads & formsl protest.
‘Then the Board adjourned until I think i# was the 20th of &
certain month saying that on that date thcy would attcnd and
hear such witnuasoa as wiuhcd to ocome before ~them, or words to,v
$hat nttnqt - my learned frienﬂ will oorreot me if I am wrong.
!horo was no thrnai by the Boaxs of uaing its anmmary powers.
Now the Reapondcnta are not relying on that, but I wish to
~ make it olear to you: Lordships how the maitor arose. - Theze
was no thruat of that thc mattcr was boing tbught out on a |
teohnieality there. The Dﬁrondants would aay there was nd
efidenoé'on which Hr Justioce oxde could grant an 1njunotion
boo&uso the: Board never aaia 1t would exeroiao its oompulsory
poweru. 1t merely said that they would sit on a ccrtain day
and proceed to hear certain partiea that came before 1t.
Howavcr. we azre not as I say, relying on that point at all,
because on the question at issue before the Board we are here

and wish the mattcy deocided.
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LORD WRBHBURY:- You saylfhcze is no such Board?

MR DUHCAN:- T aay there iz a Boazd; ny friehd says
there i8 no such Board. ,

LORD WRENSURY:- He says there is no such Board, the Aot
never had effect at all. | ' '

MR DUNOAN:~ That ia so. 7

VISOOUN? HALDANE:- Never mind what its powers are, 1t

13 a pumber of paoﬁlc sitiing at a table.

MR DUNQCAN:- Yes, and they issued & Writ endorsed asking
for an injunotion to restrain the Board from exercising
i4s power under the Aot, and for a general declaration as

to the Act bling‘nltra‘viris. Now the only point beforxe
your Io:dships is assuming that the Board was intending
to exg:qise its oompﬁldo:y powers 1if heoqasary are thoase
geotions ultra vires. Now that is the cage here in

this case to which I rafcr. that was an Augiralian oase
in which the question came up of the power of the -
Gentral @Governoment in Australia to. appoint a noyal
cammission to take evidenoe and raport with powez to
subpoena witneases 8nd so on. L
LOBD.A!KIEBOH. : It ia oontended that thn wholl Boara
15 not lcgal. +that the Act did .not authorize its

construotion. | _
MR JUNOAN:- Supposs my learned friend end I constituted

~ ourselves a Conmittee of two to investigate an alleged

labour dispite, and we 28id: We will ait on Thursday nexd
and we“will héar ‘guch partiis'is oomse. bcfora us, 0an my

'learncd friend go to the Court and get an injunotion to

rastrain me trom going on aitting?
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VISGQﬂHT‘HﬁbBAﬂﬂé-. Qheiqjia no 1aw againgt that.

. MR DUECRH;; He cannot get:his injunotion.'hid aotion

'affgila,da {‘fIIf‘;bgay,ihat51:§d11féuﬁﬁpﬁnéfﬁitnussss and |

"-énte:'prqmisoa then helib advance could.

7ISGOUH? HALDARE: -  ;]&¢ pot suro about‘thﬁt.‘:;

ER nUHQsz+ 12 my.;ftifuaa\ii'sutficiqnfly fierce, and

'thé:§ 1sfa‘rgdl,thrﬁatfpe:hapéjhe ea§;1_wi‘aéoepf‘fh&t.,

;' ;VISQOUHE'HALDAHEifrjduiﬂif yQu]wirc,td tzy to'adminiétqr

an osth you might get into t:otblcgf
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MR.

DUNCAN- We would have gone on to exerOiee.the poner'given to the
Board. The oriminal proyieions are before your Lordehine.,and

it s on that branch of the case that the oaee,to which I have
referred in 1914 Appeal Cases, is precieely in point; May‘I
rerer your Lordehipe to page 253, where the Lord chanoellor Lord
Haldane, delivering the Jjudgment of the Board, says: "But there
remains the question which goes to the root of the oontroverey
between the parties. Were the Rogal commieeione Acts intra vires
of the Commonwealth Parliament? This 1is & gquestion which can
only be answered by examining the scheme of the”Aot of l900, whioh
established the commonwealth COnetitution. ‘Abont the‘fundamental

“prinoiple of that Constitution there can be no donbt. It is

‘Iederal in the etriot eense ot the term a8 8 reference to what

was eetabliehed on & different footing in Canada shows. The
British North‘Amerioa Aot of 1867 commences with the preamble

that the thenefrovinoee hadvexpresaed their desire to beifederally
united into one DOminion with a conetitution gimilar in principle

‘to that of the United Kingdom."™ May I pauee there to refer to

the two eections in the British North Amerioa Act. The preamhle

says: "Whereae the Provinces of Canada, Nova Scotia, and New

Brunswick have expressed their desire to be federally united
into one Dominion under the Crown of.the United Kingdon of Great
Britain and Ireland, with a conetitution eimilar in prineiple to

. - that of the United Kingdom"'-- that 18 to eay, the new Stete was

to have a eonetitntion similar in prineiple to that of the United’
Kingdom -— "And whereae auch a Union would oonduoe to the weliare

of the Provincee ‘and promote the intereete of the Britieh Emp ;b"

, That is the argument. Then eeotion 5' "It shall be lawful for \\

the Queen, by and with the advise of Her Majeety!e,Mbst Honpurable

| ?rivy Couneil, to declare by Proclamation that on and after a day
‘"therein sppointed, not being more than six months after the-

' paesing of this Aot, the Provinces of Canada, Nova Scotia, end
‘New Brunswiok shall form and be one Dominion under the name of

Oanada; and on and after that day those three Provinces shall
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form and be one Dominion under that name accordingly.” Then
gseotion 5: "Canada shall be divided into four Provinces, named

Ontario, Quebes, Nova Sootia, and New Brunswiock."

*  VISCOUNT BALDANE: Not'hing 1s said about the North West Territory

there. How did that come in? - Was there & special aeotion?
MR. DUNCAN: There ie a speoial sectlon.
VISCOUNT HALDAHE- How were they got in? I rather think it was by a°
" sestion very late in the etatnte?
MR. DUNCAN: There is an Order in Counoil admitting Ruperts Land and
" the North West Territory. '

-VISGOUHT HALDANEf That is under statutory powers?
' MR. DUNCAN: Yes, under an Order in Council.
e/t‘/‘/&u«mﬂv

VESGG%§§=§§§§§§E In Mr. Munro! 8 Book there is8 an Order 1n couneil

of the 24th June 1870 under the authority of seotion 146 of the Ac

LORD DUNEDIN Rightly or wrongly, it is really settled in a way on
whioh we oould not go back, that the Australian oonetitution is
federal‘and‘the Canadian oconstitution is notr ‘The praotioal ques-
tion is; Where 18 the residuum? |

MR. mmcm'” Yes. .

LORD DUNEDIN' In the oaae of Auatralia the reaiduum 13 in the provinot

and in the caae of Oanada the reeidunm is in the Dominion.

MR. DUNOAN Preoieely, that is my poinx..
. LORD DUNEDIN I do not think you need 1abour that beoauee that is

Bettled beyond all dowbt., . = .

‘VISCOUNT HALDANE Whether it is federal or not 18 another qnestion?

MR, DUNCAN: Yes. L S

LORD DUNEDIN" I am oonvioted of ueing the worde of Lord Haldane. He
aays in thie oase that 1t 18 federal 1n the strict senee. |

VISCOUNT HALDAHE I said 80, and I Bay 80 etill. ‘There wae eome dis-
oueeion in whioch I cited Professor Brnoe Mr. Dioey and Mr. John
Austin, but Professor Kennedy and someone from Harvard Univereity
oited anthoritiee the other way, 80 what in the real sense is
rederal stdll remaina.to be settled, I hope not by this Board.

MR, DUNCAN: I am not interested in the definition at sll. The
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decision, I take‘it,—in this case was, after oontra&ting tne two
federatione‘ jour Lordehipe' Board said that in Canada the residu-
um lay with the Dominion and in Australia with the Provinoes or
States, and.your Lordehipe held that 1% was only beocause of that
and beoauee there was no_creation of & central State, as in the
case of Canada that the Australian Commonweslth Governument had

not power to give its Royal COmmieeion the right to Bubpoena

o vitneeeee.l

VISCOUNT HALDANE: I do not think we seid Canada would have had it,

- but we eaid Certainly Australia had not got it.

MR,
‘VISCOUNT HALDANE I am sure we were not deciding on the prinoiple |

DUNGAN~ I nieh to reter to the middle of page 254.

"<of the Canadian oonstitution by an aside.

MR.

DUNCAN: I am not euggeeting that ny. Lord.‘ i“suggeet'that.thei

. ditference between ‘the Australian federation and the canadian -

federation was that in Canada the Provinoes were united into one

'State with a eonstitution eimilar in prinoiple to that of the

3United Kingdom, and certain defined powere were withdrawn.from

that State and given to the provinces, and‘the.conoeption in sec-
tion 91 and seotion 92 is that’mattere.ot.national songsern telong'
tovthe gentral Government, and the enumerated matters are only".

thoae of & looal and private nature digdggiong to the Provinoes.

- Now, may I refer to the eeotions which- are printed

- in the Appendix. There are,one or two points I should like to

make; first, that:there are mattere'outeide the enumerations of
section 91 and section 92. There will be no matter;f- ¥ inter-
ference is the test, it means there is no residuum. That is the
effeot of Mr. Justice Orde's judgment, and that is the oonoiuaion'
to which both Mr, Justice Hodgins and Mr. Justice Ferguaon are
reluetantly'driven by oertain obeervations in deoieiona of'your

Lordships' Board.,

LORD WRENBURY: Every Aot ‘of legislation is an interderence?

MR.

DUNCAN: Yes. Therefore that osnnot be the test, and the argument
has been'deetroyed by that very phrase: Does it interfexre? Then |
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'there is no reeiduum, because .1t must interfere with some kind of
property and oivil right ir those words are given their wideet ;
'Apoeeible meaning.' Therefore we come to eepeot. It 13 not the
1noidenoe of the legielation whioh 18 important but it is 1its
aspect. o .
VISCOﬁﬁTlHALDANE-‘ There 18 enother phreee which hae been used pretty
often pith and eubltanoe" ‘
MR. DUNCAH:v Yes: What 18 its pith and eubetanoe' is 1t olearly dealina
~ with property and oivil rights; 1is 1% ohanging them for that sole
purpoae or 1is 1t changing thifligoidentelly. although its purpose
is eomething elee.,' ,
VISCOUNT HALDANE: Is it in the exeraise of some power which is given
to the Dominion? | | o -

. MR. DUNCAH:r_Yee; on the question of anoillery.provisione;ra;eed by

' my Lordkhtkineon; it hes been held.that the Domihibn legislating
under ite ennmerated heede has power to paee all reaeonebly |
neoeeeary anoillary provisions to the end thet the legislation
'may be oompletely erfeotive.‘ Why? Because the provieione whioh‘

~ are truly enoillary take their espeot from the eubetantive

| provieione to whioch they are:enoillery. I apply thet ste reeaonwy
end-I suggest there can ba no difrerent reaeon to legislation. '

. under the residuum, If the &speot of the substantive provisions

18 not 1n trath to slter oivil rights or to desl with them, if
1t is not trying to do that, then the ancillary provisions, if

‘:fhey are trolylanoillary and reasonably inoidental, take their.
.oomplexionﬂfrom the‘eubetehtive provisions, ahd are of that
aspect. As you-find here the eubetantive provisione are those
providing for the eeteblishment of a Board to enquire- that is all.
What could lees effeot property end oivil righte leeving out the‘
anoillery provisione? What oould be ‘more 1nnocent- ‘what else
oould fall under the residuum- 1s there enything oonoeivable that
could falliunder the residuum that is more inmnocuous, from the
point of‘view of property'and oivii rights, than enquiry? It is
‘1noonoeivab1e. The anoillary prorieione are the only‘prorieions
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which are ohalienged.' T will deal with all the anoillary provi-
sione. | | :' h | | | i
LORD ATKiNSON- They are made for a partioular purpose, snd the
"maohinery that . ia set up to effeot that purpose does interfere
with oivil rights. |
MR, DUNGAN The anoillary provieiona.
LORD ATKINSOH- I do not see how you could disjoint the thing so as
to consider the two ela#see providing for the oreation aud meeting
| . of the Board without looking at what they can do when they have
met, and how they cen do it._
MR, DUKGAN- I suggest it is8 =& well known reoognised way of examining '
statutes by thie Board under the British North Amerioa Aot.

:LORD DUNEDIN I think you would get out of a good deal of trouble

and eritioiem if, instead of using the phraee "interferenoe with
civil rights", you ueed the phraee “dealing with civil righta”.
Taking ‘the matter under eeotion oz, clivil righte you never deal
with oivil rights legislation without interfering with oivil rights
~ at the eeme~time. and, therefore, when you say interterenoe is no .
“test I agree with you it.1is not a test, but "dealing with" may be
';'a test that ie to say, this may be legielation whioh deals with

oivil rights, and, as such, ie prima facie within eeotion 92,.

| MR. DUNGCAN: res.'f | o
, LORD DUNEDIH. ‘Then you have to ehow that for some reason or other it

has, so to speak, sweiled to such a magnitude that the evil which
ie wanted to'he:oured‘oan no longer be dealt with'as a‘oivii right
under‘seetionv92,'but under'the reeiduum of power, Vhiohlie‘under“
Vseotion 91. . | | |

MR, DUNCAH: YaBe

.LORD'WRENBURY. Every man hes a oivil right but the oivil right with

jwhich it 1s suggested the legislation is interfering is the

oolleotive right of everjbody; it 18 the whole oommunity. Thej'

are not dealing with the individual right of a particular. person?
MR. DUNGAN That is so.

LORD WRENBURY: Your contention would be that when you get such a
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‘,vetate'ef‘thinge that whatfyou.are'dealing with is not the right of

“the individual as distinguished from the right of the community,
“then you fall into the Dominion?
DUNCAN: Yes, May I g§ay one more word and I will pase from thie

eubjeot. May I endeavour to emphasise the dietinotion between
eeetion 91 and seotion 92, section 91 ‘dealing with matters of

international concern and section 92 only with mattera of local

‘and private concern, the olause at the end of eection 91, 1 eubmit

gives the. interpretation that all that is in seetion 92, and the
clause at the end of eeetion-Qﬁ,,aleo makee 1t clear that the
antitheeie.is'between matters of national concern and those of
a small and locsl private nature, and I say all,the'enumeratione
in seotion 92 are~eoloured by thatfphrese. "Any matter coming

within.enylo! the'elaesee,ef eub;eete enumerated in this seation”

‘--3that'ie“ in section 91 -4 "shall net be deemed-te come within

the elaeeee of mattere of a loeal or private nature comprised in

.the enumeration of the elaeaee of eubjeete by thie exelusively

aeeigned to the legislatures of the Previnoes. I Bay that is

direetly fellowing the Quebee Reeolutione.A It oharaeterieee all
the mattere in eeetion 92 that they are of the olaas of matters

of a loeal«or private nature and, further, at the end of eedtion

92 the Erevineee are given authority to make lawe generally of

a8 merelyvleeal or private nature in'the Province. I eubmit if 1t

- 18 truly dealing with a local or a private matter in the Province,

- .the Dominion eannot do 1t eyeept under an enumerated head and

that is why this clause at the end of eeetion 92 ie put in, that |

'under the enumerated heads the Dominion ean deal with a loeal and

private matter So—moundmbd aueh as ineolveney or benking, or

whatever it may be~ but 1f it ‘oomes under peaee order and good

gevernment the Provinoe cannot be interfered with, and they eannot
go into the matterrot”ite‘deeling,mith a matter of a looal or {
private nature ae'euch, but, if 1t is, a8 Tord Wateon says, that

it has ceased to be local and private, that 1s another matter.

S VY. S
LORD ATKINSON; He did say that. He said the thing to be dealt with
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. MR.

had so expanded that it became a Dominion and not a provinocial
matter? |

DUNCAN: Yes. -

LORD ATKINSOH~ So as to get outside that enumération?

MR.

DURCAN. Yes, juet as in 1867 the Looal Trades Assoociations would
have heoome virtually local matters. Now they extend across the

whole of Canada without regard to provinoial boundariee, and they

. are controlled in many oases trom outside the country, and there

ris no Government in a poeition to deal with that exoept the

oentral Government firstly, beoauee of 1its organieation. secondly,

because of the etfeot of etrikee on ‘Dominion trade throughout

the oountry, and thirdly, heoauee of olass feeling, which also

. pervadee the Dominion end mekee it imposeible to eay in advance

whether any one etrike will be looal or not. The faot that 1t |
breaks out locally, I aubmit ie not the oriterion. The fact

'that it muet be dealt with looally, .even under the Dominion Aot

ie not the tesnt.. Everything is looalieed in some provinoe.

LORD ATKINSON. One of my diffioulties in following it is this.i If

all fact is to be set aside, there is not a single one of these
things enumerated in section 92 that the Dominion could not

deal with. They could say: Ve think the solemnization‘of

marriage in Ontario is a subject on which we ought to legielete,

"and accordingly do 80, because they think it is of importance

that they ehoudd do 80.

LORD DUHEDIN. I think your answer to that must be that it ia

'-‘”K‘."

‘exceedingly imprObabl}\ probably impoesible, that each and all of

the separate headinge of section 92 should be, so to speak, “too

small. Supposing you B8 found that all over Cansda it was.

#-prooleimed that the beet form of marriage was free love, and the

'MR.

central Government thought that was absolutely destruotive of
the Kingdom, could not they then do something?
DUNCAN: I should fanoy they could.

' LORD DUNEDIN: Of course, I have put a very absurd ocase. I think the

real answer ie the absurdity of the illustration whioh I put but
aé@ |



“ViSCOUNi‘HALDANE: 1t has been touohed in other oaaes bnt there is ,

MR;

a great many of thoae sub- divisions never: oonld asaume what I

may call a national aepeot. .

“‘VIscounm HALDANE Marriage has been the subjeot of‘e deoieion ot this

Boa:d.

:DUNGAH:' Yes my Lord.‘

'one main one.

DUNCAN: May I refer your Lordships to the place where this

‘matter is discneeed by ur. Juetice CIement At page 876 he eaye»

"To what extent the Courts may, 1n deciding suoh a. question of

'fact. take judicial notioe of ponditions politioal, social and

industrial through'the,Domiﬁion.may be a very aifficult problem.
It was held in an,eafly cage that the\ongs-ie3on those who
assert‘thetjaimaffer_in‘itéeltllooal or bfoyiﬁcial does not ocome
within one of the enumerated olaseee of section 91;-and'it may
well be argued that the epus'ﬁoﬁld‘be st111 harder to satisfy

1f it were sought to have it established that the matter was -

uﬁquestionably one of Canadian interest and‘importanoe,“

| VISCOUNT HALDANE: That 1s,the matter was one of Canadian concern.

LORD ATKINSON: If there iefanything laid down fhere poeitively it

18 thaf it is a very diffioult thing to prove. That does not

mean that you may diSpenee with proof..

DUNCAN: I euggeet with respect, ‘that I have disoharged the onus,
| ' Now may I turn to the evidence on that beoauee

it ie 8 qneetion of evidenoe. Summeriaing ny poeition it 1s this;

Looked'at in iteltrue aepeot, there you have legielafion in

:relation to aﬁy of the provisions in section 92, although'if may

interfere with some of them, and, therefore, it falls within

Dominioh'power 'and"therefore the Board iB‘nef'oalled upon to

.deoide whether it 1s under trade and commeroe or Criminal Law,

"LORD ¥ WRENBURY: - I suppose yon would eay. assuming it is not within

any one of the ennmerafed matters in seotion 91, if you are right

'in saying 1t 1s not within seotion 92 it does not matter?
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VISCOUNT HALDANE; That is under peaoe, order and good government.
It makes a great differenoe to us under eeotion 91., Then, if 1t
comes at all under eeotion 92, you can interfere it 1t'does come
within the enumerated heads. of eeotion 91 but merely under peaoe
order and good government then, if there 1is 1nterferenoe, 1t is
not legal 1nterferenoe.
MR. DUNCAN: That is using the temm "interfering .
VISCOUNT HALDANE . Well, trenohbeg
MR, DUNCAN: If it is dealing with. |
LORD ATKINSON: It has been decided over and over agaln‘that the
IDominion\oannot take advantage of pesace, order and‘good government
to legislate to take away any of the thinge enumerated in seotion
91. - -
MR, DUNCAN: I quite agree, my Lord.
LORD ATKINSON: And peaoe,Jorder and good government may be used
for another purpose, but that leevee'untouohed the eontention
that what'le‘primarily'looel and provinoial may swell into some-
thing that 1s national. ‘ | X
MR, DUNCAN: May I seek to develop that from the evidence?
LORD WPENBURY-' Thet 18 the very language‘ of the Act. It is in rela-
tion to mattere not coming within seotion 92. ‘ ’
Mﬁ..DUNCAH May I endeavour to eatiefy your Lordehipe that this is a
- .matter of national congern, although originally looal and private?
On the argument of 1noonven1enoe hs eey if 1t is extremely incon-
‘,venient to get oooperative aotion by the Provinoee then you
can say thet 1t is reasonably within the juriediotion of the
Dominion, because we sssume that it 1s neoeeeary to do something
by collective action_or in eome'iay; it 1s neoeseary‘to do some-
thing throughout Canada, Onee you get to thet etage xxxy eurely
1t falls within the Dominion i it is of oonoern not from a
provincial pointn of view but in each. Provinoe by reason of
national interest. The dooctrine oerooperationAuould extraordin-
arily inoonvenient.ﬁ Invthe‘Amerioen federetion:tney'had what

they considered the terrible example of the loose confederation



MR.

ehicn preceded the American Union; in which the central Government
could not act directly on each State citizen, but had %o act
directly on each State Government and aek thenm to do 80~ and-eo.
There were little Statee .eemi-independent, under a loose sort

of League of Natione arrangement.

‘. LORD ATKIHSON Take the great Pitteburg Strike in the carnegie Works.

The Governor of the State refused to give the forcee of the State

to put:m down, and ultimately the Federal Forces were ueed bnt

" only on the pretence,or oontrivance one might call it, that the

etrike impeded and delayed the Federal mails, and that was a fed-

eral soncern, and, therefore, Federal troops might be- 1egitimate1y

-used to get rid of the difficulty.

DUNCAN: I am obliged to your Lordship for the illustration. May

I apply it to this case snd our country? If the deoision of this

Board ie'againet*the'contenticn:of the reepondente' we can only

| by a device ench as that ‘use the Militia to qnell a etrike. There

18 no Militia of the Province. There 18 a Militia in every State.

of the United States. As this evidence shows in practiocal opera-

tion yon‘muet call on the Militia where‘a;ierge‘etrike develops.

- You ealldon thenm becauee‘the Police are not‘adequate; You cannot

maintain a great mass of Police for a8 threatened or euppoeed

oontingenoy, and applioation is at once made to the Militia. I
eay here it would be a caee of chopping up the Juriediction in
the ‘most unfortunate way. If 1t 18 possible for your Lordehipe

to decide either way, 88 I submit it is, that it ie open, end ycu
are not bound there would be by that decision a most unfortunate
croee-eection of Juriediction becauee in mattereqdegielative |
juriediction. the line rune between matters truly of netional
concern and thoee of looal concern, and not a threefold divieion
line between mattere of national conscern and matters of provincial

concern, and another line athwart matters ot nationel concern

-within which third field only the combined Provincee, acting,by

their looal legislatires in conoert, oan act. There is no sauch

conception in the Britieh North America Act.
52)/



LORD ATKINSON: Thers is no conception of the Provinces acting
. together.

. HR. DUSGAH: :That‘ia tho'suggestion‘otfgooperafion..

LORD ATKINSON: 'Dhey may if they 1like, but an arrangement such as

" that is notfoontemplateduﬁy the dct.

LORD ATKINSON: There is nothing to prevemt it. ~ - = |
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‘mR.DUNGAN° Ho, 4f they wanted to, but presumably they do so

beoauso it is ‘of national oonoern, but has not reached the
point of emergenoy; it is something of" national oonoern, but
not emergency such as a war, or ramine, or plegue, ut it is
. of national gravity and concern oalling for aotion by. each of
the Frovinces.. Turning to Mr. Gunn 8 evidenoe at page 51 he
gays that he is an official of the Toronto .Branclh of ’the |
Canadian Eleotrioel Trades Union; the Union had5orenohes in
epery Province, and thedToronto Brench had jurisdiotion'overlv
various oities in Ontario; a3l oities &nd townsioovered.by the
Central Ontario Systen of thB'Ontario Hydro Electric Commission.
The Ontario HydroELoctric Commission is & Government . Commission
whioh was appointed after the Government bought or expropriated
‘all the Private Gompanies‘whioh.distributepelectricity from
'the Niagara Falis, and ag your Lordahips I am sure are quite
aware from cases that have come before you, there 1ia a monopoly -
| of the supply and distribution of eleotrioity in the Province
Bx of Onterio, &ll in the Hydro Electric System. '
VISCQUNT HALDANE: Take Toronto itselr. Are there any generating
establishments except those of the Hydro Electrio Commission?

rMR DUNCAN: No, thore 1s only one very small goncern whioh only

supplies jtaelf,

+ VISGOUNT HAIDANE: There is no absolute monopoly..

MR DUNGAN:\HThere is ror all praotioal purposes becauge it is only

one Company.

“VISCQUNT HAIDANE: They supply electricity exclusively.
MR DUNCANL  Yes. - |

VISCOUNT HAIDANE: The'Provinoial Government does 1t?
MR DUNCAN : Yes. Tho Provinoe has passed an Aot permitting the
City of Toronto to do it for the Gity..

IORD ATKINSQON: The Provincoy outside the Gity of Ontario has
nationalised the eleotrio distribution.

‘MR DUNCAN: Yes, for all practical purposes.‘

IORD DUNEDIN: Is that for the supply of electric current, or does

B
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' 1t go further and supply all electrical applianoes.‘m | |
MR DUNCAN: It is only the‘supply‘of electriocal current. Wnen Id
_ mxxx say 1t 1s nationalised I do not mean to sey that a private
loitizen or Company may not 3 tart up his own'ooncerndl for his
own use. |
VISCOUNT HAIDANE: He may get en oil engine and buy & dynamo.
MR DUNGAN: Yes, but pract: cally all our eleotrioity comes from
| the Niagara Falls. |
VISCOUNT HAIDANE: Light as. well as power?
" MR DUNCAN: Yes, What was. done was to buy up these Companies
- and oreate.thevOntario Hydro Eléotrioc Commission whioh oontrslsp
the distribution of electricity throughout the Province. Many
monopolists have done theissme thing in their own sphere.'-There
were little distribution Gompanies in the various cities, and
't.hey have oreated commissions uhioh have teken them over,end the
distribution in Toronto.es fsr as this case is oonoerned is first
from Niagara Falls under the Provinoial commission, and thon |
throughout Toronto by these Pleintiffs, and they are monopolists.
in the distribution of eleotrioity, and any strike 1f it wes ,
'effective would at onoe stop all the distribution of elaatr’ oity
in Toronto. w-‘ , ' ‘ o . ‘
BORD WRENBUHY. The first evidenoe 13 the Defendant 8 evidenoe. -
" Did the Plaintiff call any evidence? -
MR.DUNGAN Not originally.; o ‘
IORD DUNEDIN' They put in their documentary evidenoe?
MR DUNCAN. Yes, my Lord. My learned friend Mr. Suart Bevan
voorreots what, might be a misapprehension. It is not 1llegal
for anybody else to supply eleotrioity, but in raot it would
not. be. oommeroielly possible, beoause of tho low rates of the
Ontario Commission which supplies at oost. As far as those
.Plaintiffs are oonoerned t hey are the monopolists in the supply
of electriocity in Toronto,-and if a strike waseffeotive or had
been effeotive here, 1t would at‘onoe have cut off all the

electricity in the City of Toronto, and it would have stopped kxu
)y



every mamufacturing cohcere that depende‘en 1t. The‘evidenee
shows that the machinery concerns, and there are mapy of

_ them in Toronto, Whioh &re dependent on electrioity, end 85
to 90 per oent of all the conacerns, . thet 13 to say, only about
10 to 15 per oent have their onn eteam plante, end they depend
on steam power, but there are processes of mAnufaoture 1n E

Toronto which depend absolutely. on eleotricity.-

VISCOUNT HAIDANE: It would be interesting to hear how meny

cents per unit :le the average oharge? ‘
MR ROBINSON: - It 1s 2 cents a unit up to the firet 10,000 units,
MR DUNCAN: May I refer your lordships first to the evidence on
jage 127. These three Witnesses from three of the prinoipal
manufekmuringvconcerna in Canada all appeared on subpoens, pot

that they were reluctant to oome.

- LORD ATKINSON: I think alltds evidenoe lbuld make an unenswerable

oase for having an Aot for 1teelf.‘

‘MR DUNGAN: Yee, but the point is the effeot outside Toronto. .

"You are from the Massey Herris compeny o They manufaoture‘w
farm 1mplemente which are used throughout Cendda, snd there
13 =& also a8 great foreign trade in Argentina, Russia, and
Auetralia.‘“Is yoar plant dependent upon eleotric power, end 1f
8o, to what extent? (A) About 90 per oant.. (Q) What would be the
effeat on your hueinees by the interruption of the eupply or
eleotrio power? (A) Praotioally all of the plant would have ‘
to be closed down 1mmediately. () That effeot weuld that have
on the actual manufacturing prooesses?(A) Naturally, 1t uould
put the manufacturing processes out of business. The whole'
plant, with the exoeption of two departmente, is entirely
motorieed - gpealing or the Toronto WOrks -— 1nclud1ng all or
the elevators, and any ehut off of power, as sometiree occurs,
puts the plant out of bueinees « He 13 speaking of elevators,
They have meny large buildlnge, and a maohine oommenoee on the
first floor, 1t is assembled and it proceeds down the floor,
 passing one workman after anotier, end at the end of th? floor

it 1s put on a lirt;ogfen elevator, and goes up to the Text
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floor, and 1£‘;s a continuous progess; it never‘stéps. "Have
you a forelgn trade? (A) Yes. {Q) Would a st off of electtic
pbwe: in any way interfere with you: foreignvtrédg? (A) Natur-
ally. (Q) In'wﬁat way?(4) It would naturally shut off all manu-
facturiﬁg and praotioaliy.elllshipping, our warehouses being
four and fivevstoreys.high. (Q) YeSf (A) And the effect in a
-~ good maﬁy.oéséé would be, Where We have ﬁhaftpnnage‘goﬁtraoted
. 'tdr, to miss ﬁhb ahipping-coﬁneotions, and 6on§équantiy
N the foreign markets and 'seasons. (Q) What about the effeot in
canada? (Mr, Kiimar) Is this witness an expert? You have
already oallgd_three. (His Lordahip) This w;tnesslis called
~ to show‘that the abstention of buyers from purchasing Massey
Harrgs machinery would be a ﬂational calamity. (Mr. Duncan)
What 43 the extent of your business in Canada?(A) What do.
you mean by that? (Q) Do you ship into other provinces of
Canada3 (A) Yes, into all provinces. (Q) And might & disturb-
" gnoe such as the shutting off of the electric poWwer have the
game effeot? (A) Yes. (Q) That effeot would that have on
your employees?(A) Natﬁrélly, they would be out of employment".
“Followed of course by'distu:bance,‘a possibllity of riots,
the oongregation of iarge numbers of men out Oflemployment ard
go forth. | .
‘ | Now I will turn to the evidence of lr. Coffey on the
next page. | | | | , | a
' LORKD SALVESEN: These are the familiar results of all strikes
under modern oonditiona.‘ Their ,are not confined to
the partiocular industry in which the strike ocoura. It
necessarily spreads to a great many others whioh ars dependent
upon them.,; A,Ahu~:.  ,i | r; u¥ . | “f ‘ | |
MR DUNCAN : Yes, 1t 13 eoanomio throhghout the State, and not
eoonomic in a Province., o | '
ibRD}SALVESEN: Speoially when you are dealing wWith a scuroe of
power. We had the same thing with the ooal here. If you stop

cogl mining you stop other 1nduatriea. , , L
| o y
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hR D&NCAN: I am'ohliged to yofir Lordshigé?for the7illustrstion.
‘-If you went .back to the days of the Heptarohy here, and were
vi nnfortunately placed under a system of federalism urder uhioh
} England uas divided into four provinoes, ‘and a strike of some
'im;T'works took ‘place" in Weles and that Jiead, and it uaa 11kaly to
: spread to; the. transport workers 1in other parts, would the matter
‘be af nationsl or. Provinoial oonoern? 4 | ,
- LOFRD SALNESEN. Primarily 1t is of Provinoial concern, but it
| may also be of national oonoern.,,' o o L
" MR DUNCAN: Is not the question my friends have to agk: Can we ffﬂ
[,point to strikes snd say in. advanoe, this oannot be - of national
'oonoern., Can they support the proposition :gat strikes are
80 seldom of national concern that the onus/on the Dominion
’ _onlyto desl with strikes whioh the Dominion must prove to each
Province are of national oonoern bdore 1t can aot. |
VI SCOUNT HALDANE'~ Iy would probably he‘muoh more convenient
to have the Lemieux Act operative all over‘Cansda. I am disposed
" to agree with.you there, but one has to take into agcount '
Provinoial susoeptibilities. ’
MR DUNCAN: - One oan see that from Provinoial legislationz none
of it 1s operative. B | | | |
VISGQIM HAIDANE: That inaj ‘be ‘f'or m’any reasong. We have‘nothing |
to do with that here. | - | | |
IORD DUNEDIN: Perhaps this 1s not a fair question. Do you think
o the reason that the Provinoiel people have left this legislation
alone has been that they do not ke 1t, or beoause they think
: the thing has been 8o effeotively done by ths Dominion legislatic
thst ‘they need not touoh it?
MR DUNCAP I suggest a third reasonuuhioh is this, that they
| consider 1t is within Dominion jurisdiotion.

_.,IDRD DUNEDIN: That would be my seoond branoh.

'MR DUNGAN: I thought your Lordship meant effeotive in its opera-"'
tion?

» fLORD DUNEDIN' You have told us a great many or the Provinoes have

B not touohed the thing at all. -One of them had an Aot ‘and then
sus' | |



let it be repsaled. The one reason might be that the Province'
a1d not like the leglslation, tut the other might be that they
were so satisfied With the operation of the Lemleux Act that
'they could not: do anything more.
| MR.DUNGAN: I would adhere to the 1ast suggestion 101 eould guese.
'.eVISCOUNT‘HALDANEz You mnst not shut out Provineial righte even
though the Provinoe think a Dominion lew would be better.
MR DUNCAN: Your Lordship will remember that in 1871 the Dominion
| Parliament passed a Trade Union Aot which removed the oriminal

taint £ om trade unions, and it also removed ‘the eivil bar to
LJUT~@“§

| - That Aot was paeeed by. Sir John Macdoneld after a
strike whioh 1s referred to in this evidenoe, 1t took plaoe 1nj7
Toronto nln among the printers on the. “Globe newspaper, uhioh‘r
is a very powerrul ne.spaper of liberal leenings. i The printers

d‘nent on - strike, and they were 1ndioted for oriminel conspiracy,
é‘end they were errested. ir Jolm Mecdoneld who was aﬁzéc&te "

o Gonservative eaid Ve will pass a TradJ Union Aot,'and he aa

"‘; in preotioally the same words, uhioh dealt with oriminal law
and:oivil rights.. No provinge has ever passed a Trade Union
”Aot'or‘erer touched the matter eovered by that section of the

: Trade Union Aot. e

IORD ATKINSON: Was that & Dominion Aot?

MR DUNGAN:. Yes, . - .
' LORD ATKINSON: In those days Sir John Macdonald thought the

" Dominion had powerx to pass all sortas of Aets.' .

MR DUNCAN: Beocause he was close to the Guebec Resolutions.

VISGCUNT HAIDANE: I wonder they have not brought up more of the
| Acts of that time to review before this Board.

MR DUNCAN: In Russell v. The Queen the Board did take his view,

‘and even Lord Watson in the MoCarthy oese did not go to the
length of giving a judgment upsetting Buasell Ve The Queen,
although I do not say that has not been done by several
~ subsequent Judgments of the Board. S |
LOFD ATKINSON: Some of his other Judnments make 1t plain that
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he would have liked to do g0s
MR DUNCAN : Yese | |
Noi’I come to the evidenoe of Mr. Goffey whioh.ia
very snort at page 129, He 1s the Factory Menagor of the |
Gutta rercha Rubbar Coe Ltd ‘who manufacture great quantities
of ggloshes and 8ll sort of rubber goods, tyrea for motoroara,

o/}"‘
- and 3o forth,
VISCCUXT H&LDMUE; I have read all this evidence, end I may aay
| I agree with it. 4a 1 hava aaid from the point of view of
~ oonvenlience there 1s a great deal to be said in favour or,Whatj
you sey. | | - |
MR CUNGAN: It 1s only directed to the suggestion in the csse in
1896 Appoal Céses that matters of local and private 1ﬁtqrgst
oen cttain Dominion proportlons. 1 wish to demonstrate that
~ from the evidenca. | | | |
IOFD ATXINSON: Ir the aupply of electrioity 1n Toronto goes the
iZi prcduots of manuraoture may g0, but thare 18 nothing to
, prevent Toronto itself getting en Act, and es far sg the manue
tauturers are goncernsd bringing about exaotly the sama
result. | o
‘MR DUNCAYN s Yoy I apply tha,ihtarference rule to that, but iooking
at 1t from the point of view of Dominion jurisdiction, do.
hswo trade end cahxnoroe.' ;he re,;ulat*on of that is wit.m.n tha
exdhsive Jurisdiution of the Dominion, ahatever that'may mean,
but the regalation of trade and commerce falls under Dominion
'Juriddiotion. Any provinoial act or abstention whioh really
“prejudiced or interforea uith trade and commerce 1n its ‘
‘uninterrupted flow vould be an 1ntarrerenoe With that, and 1
':_tna 1nterferenqa 1s‘outa;dq would be ultra vires. Supposing
in Cntario we had a Commnist Govermment, who seid We will do
- away with strikos, not for & polithal purposg direoctly, tut to |
intorfere with tfadu and commgr#é, ama bring the Dominion to
1ts knees, 1s ndt‘that intérforenoe? | | |
VISGCU T HAIDANES ﬁhan you get such 8 0838 you 4511 omme before
us, ond we will aay what Ll have to say, but we have not got
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o it yet._v

DUNCAN" Your Lordship has been putting to me most inconvenient

“‘:examples Which I have had to answer on the spur of the moment.

'o‘May I goon xnxlx with.Mr. Goffey's evidence: "Whet would heppen

"1f the supply ‘was interfered with? (A) If the ‘supply wag cut

~off we would ‘be ‘shut down; we have no spare sets at a11, and

. would be entirely dependent upon the continuity of - service‘

power. (Q) Have you any foreign trade? (A) we have. (Q) Eazzﬂhai

'would be the effeot on: that trade?(A) It would all depend upon

. the duration'or the shut down.(Q) 'ill'you explain?(A) We have

hwarehouses with stocks of goodsM'and if the duration of the shut

down ‘of electrio power was of sufficient lengthto deplete these

"stocne, or if we were ma‘{ing up specials for shipment for

‘export orders, it would interfere with ths despatch of - the

| goods"

R IORD DUNEDIN. Hitherto what you have really said only comes to

- this. I do not mean by saying only that I want to minimise

it, butfit‘ccmes to this:We have big businesses, the stoppage;

f electricity would stop the businesses, and the result weu1‘
be that the produots of our businesses, whioh go far e beyond

 our om provinee, Would be stopped and that would be an hindranc

- to other parts of Canade which take our products. That is one‘

class of thing. I do not know that you have any illustration
of the class of thing whioh Lord Salvesen spoketo, of Which

the best tllstration would' be ir You etop coal production you.
stop the steel and iron works which might be in another Province
I do not. know whether you have those. I wanted to 'lmow if you

‘have anything coming in another elass of category. . There may '

'3 be other categories than those two. I do not see that thereﬂp"

L is much use in examining a set of witnesses. One is quite

prepared ‘to take 1t that there are many busineeses 1n Toronto }

which if stopped would have their products etopped and other

- people outside the boundaries of the. Province would sufrer.

That is'evvery_simplelproposition,



~ MR DUNCAN: What else have you?
IORD SALNESEN: Possibly a great many people mi ht fall out of

. employment in addition to those who wore striking.

MR DUNUAN Yes,

- -LORD ATKINSON: Could not they generate eleotricity for themselves
MR DUNCAN: . They ‘could not.

LORD ATKINSON: Why not?

uMR DUNCAN: Because the busine ges are all prepared for electrie

power, Allthe steam plantx has been taaen out.

" LOHD -ATKINSON. Could not they bring electricity into Toronto R

- with an Aet of Parliament?

 XAR MR DUNGAN: In time that could be done. This is on the

basis of something sudden, interfering at onge with the lupply,
" and one could not wait for -an Aot of the Ontario Legislatiéﬁ

IDRD ATKINSON: You may put it that as the generation of power .

- by water is monopolised you would have to set up another
gystem, and I suppose the only other systems of generation oeuld
;be coal or oil. Praotioally as. far as I know up to the present
:time they have never managsd anything ﬂ.th the tides, so that
'really water, oil and the coal are the other only praotioal
| methods of - generating eleotricity on & large scale.

MR DUNGAN: Yes, my Lord, With regard to Lord Salvesen's
question as to other interrerences, the evidance shows that
Toronto is a great producing and purchasing ocentre. The pro=-
ducts of Toronto, and they are extraordinarily numerous, large

' and important, go either as completeiy manufactured Sija semi-
manuraotured‘state to other provinces in Canada"and are. there

either used for ths neoessities of life or are further manurao—

0_//tured. So that it would @ffect other Provinces,and further,

turning to the consuming portion,sﬁ Toronto has a enormous
pay roll, and -a gtrike of this key industry would throw out of
employment hundreds of thousands of men at onoe\and would

, deprive Toronto of great purohasing power, and that would affect
people in other parts of the oountry. There is not only the -
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puroheeing.poier, but let me turn to £he'manu£aoturere. There
1g evidenace from one of the great meat people, Gunns Itd, Who
“buy hogs‘end oattle'from all over the Dominion. They bring
them to Toronto, slaughter them, End.put them in cold storege; i
‘export them amd eehdothem to other pafts‘of Canada. General |
'Gunn says in his evidence that a etrike would gtop their pro? .
cesses, and that would have an effect on the farming commnity
Athroughout the uhoie of Canada. From the point of view of
Dominion trade, it 1s of suoh 1mportanoe, 1 submit, that it
;falle within Dominion jurisdiotion under the prinoiple in the
' case in 1896 Appeal cases.
o May I refer your Lordshipe very shortly to the
| etatistios whioh are always dry. They begin at page 232 to
pege 235, On page 232 they are manufeotured'produois only. _ 
It gives the value of the products for the years 1917, 1918,.,‘ 
© 1919, and 1920. In 1917 the amount was 456, million dollars
per annum;‘in.lézo 588 million doiiﬂre per annum; that is for -
Toronto. Then for the whole of'QEnade 1£ was 5 billion dollars,
‘and Toronto was 50 per‘oent of the total. 'The mariiime'Provinoe§
‘ thﬁtnis the three‘Provinoes, yere'244 million dollais less than
Toronto itself with the one city not of Ontario. The preirie
provinoee are 1eee than Toronto, and all the Provinces wes} of |
Ontario right to. the Paocific Coaet 406 million dollars’about |
"equal to Toronto.
VISGOUNT HALDANE. 0of cour'sé you must remember that elthough
' agrioult.ure 1s beginn.tng to use electrioity it hae not done it
1n Canada to a very large extent.
MR DUNCAN: Yes, but this is eleotricity supplied to the firms by
the Commission.
IORD SALVESEN: 1t comes to this, if you had a looal Aot 1n Ontaxio
you could not imxEx enforce it direotly by means of the Milttia

whereas this general Act can be enforged by the Government by

means of the Militia, The diffioulty is not avoided by
having an Act which provides for a means of enforcing a thing.
- You might find a thing dieobayed and you would be back on the
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n |
' © Militia,
MR DUNGAN: Yes. - - | . |

IORD'SALVESEN' ‘This 1s probably a most useful Aot as a preventative
. of strikes by prolonging the time of consideration.,x‘..
MR DUNCAN' ‘That 1s all it o83

- fIDRD SALV“SEN' You .could . pass tﬁat part of it anyhow.
MR DUNGAN' That 13 attackad by my learned friends. ’Theylgay

this interferes'with & civil right, .

Y

| x&-ﬁsobum HAIDANE: & olabour 4téksg an axoepuén "t..o. 1.

, MF.DUNGAN: Lavour I tpihkanepﬁsﬂhésé.provisions'of ;hs Act
ag'being desirable in thé interests of Canada. .Tbe.othbr,
‘statisticélaré al}vof aiéimilar k;nd. On page 254 are shown

diffgreﬁt kihés.of‘§s§abliahﬁ9nts in Torontﬁ.

IDRD ATKINSON: I supp&ée we have'evidanca as to what is being':“
- done in other Provinces.

MR DUNCAN: - The situation is the same throughout Canada, Toronto

- and Montreal being the two nerve dentres'in:manufaoture.
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VISOOUNT HALDANE In Alberta and Saekatohewan they do not uee eleatri-

oity to the eame extent ae in Ontario?

| MR, DUNCAN: Ho. I euggeet that your Lordehipe might take Judioial

oognizanoe of the induetrial oonditions throughout the Dominion.

A etrike of any eerione nature 1n any one Provinoe has effeote far
‘beyond the Provinoe, and I enbmit that you must look at the Dominio
as an eoonomio whole° that the eoneeption eoonomioally 18 one
nation* the othera are only politioal divieiene and’ that eoonomie'
.trade and oommeroe falls to the regulation of the Dominion, and

the Dominion ‘has power to preserve what it has power to regulate.

'VISCOUKT HALDANE Is there much more in thie evidence? It 15 all

| ooneietent with what you say.

MR, DUNCAN: There is some moat important evidence of Mr. Murdoch and

Llieutenant Colonel Orde..

LORD DUNEDIN: On what point?

- MR. DUNCAN: Lieutenant Colonel Orde says that at the time this appli-

cation was made for the appointment of the Board there was a
strike in Nova Scotia, and all the available Militia from us far

west as Wianipeg had been drafted to the scene of trouble.

LORD SALVESEN: The diffioulty would have been the same it they had

refused to obey the Order of the Board?

MR, DUNCAN: It is put there,/for this purpose, to show that as indue-

trial conditions now are in Canada with the present organiaation
. 0f labour the subject matter 1e one. whieh can only be dealt with
properly by one Government whioh controls the Militia and muet
‘,//watéh the outbreak of strikes or the threatened outbreak of
strikes in every part of the oountry, and muet 1f neoeseary, he

able to Bo dispose 1te troops as to desal with the matter,

VISCOUNT HALDANE- You eeem to euggeet that they had anbadequate

foroe of Militia heoeuee they oould only deal with one etrike.

MR. DUKOAN- The faot that the Militia was’ not in sutfioient nnmbere

‘8hows that at the time when. thie applioation was made the mammtfx
situation .

tx:xnn/wae critioal and very eerioue. We did not have enough

uilitia to oope with the eitnation. That shows there.wae gomething
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:‘very eimiler to what happened at Winnipeg, though I do not snggeet
Tit was Winnipeg over again bnt something very oritioal.A The |
', Minister himselt eaid that the eituation was that he wae reoeiv- :
ing proteete from other Provinoee. There was an applioation Just
' afterwards for the appointment of a Board at Montreal. There it
was not a munioipal dietrihution, but a oompany whioh wae distri-
‘huting eledtrioity. S A
"LORD DUNEDIN: | Does not that argument come to this: The oentral
Government is the only body that possesses the coercive forces
which may be necessary to deal with the lawlessness which may
-result from strikes, and, therefore; it is very neoeeeary'for theA
entral Government to keep off strikes as much as 1t oan? It it
is allowed to have an Aot of its own 1like this it does its beet
all over the oountry, if 1t 1s not then it oannot do anything of
iteelf and it is at the mercy of what you oall oooperative
aotion. I8 that the argument?
MR, DUNCAN: Yes. | o
V‘LORD WRENBURY: A strike of tranmsport workers may etarve the country,
and it is the duty 0f the Dominion to save the oountry from'etar-
vation. In the case of a etrike the only Militia at the disposal
of the Authorities is the Dominion forces?
MR, DUNGAN:' That is the idea. I do not think my. friend can drive
~me into thie. He eaye. Under the Lemieux Act you may have a
strike of ten people in a viilage. That ocould not possibly beue"
Dominion oonoern.‘ o | . B I
VISCOUNT mnm That 1s Police. - | R P
’h‘MR. DUNCAB I say if a strike is of national concern . yon have tkt to
- take hold of every indnetry.v Ybu cannot ‘say in euoh and such
indnetriee there 1a no danger of a general strike.: ,' '

LORD DDNEDIN.l Your anewer is that the greater inoludee the lese?
VISCOUNT HALDANE " As you know, all over this country there is intenee
feeling againet ‘the: militgr§u%eing oalled in and one reeult of

that is that the Polioe have been very muoh etrengthened and made

more mohile and nearly always Polioe are quite suffioient. I
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have known thenm not to be sufficient when 1 was at the War Office,

‘AQ but it‘waa,ve;y rare. Probably if the Militia were needed in &

| snpfémo.ome:genoy‘tho Dominion would send them , without any Act.

MR. DUNCAN: Ybs,.your Lordahip‘has-touohed on a;nattor4of great
moment which is 1nvolved in this oase. ,

LORD ATKINSON: Would not the Dominion be bound to keep order?

VISCOUHT HALDANE: In the United States, Federal TrOOps wore oalied
out by the State Govermor. The Federal Governmont was, of oourse;
willing to send them. They got a summons from the State Governor:
Come to my aid; or from the sheriff, I think it was,

MR. DUNCAN:; On the gquestion of Police, Police is a subject not
mentioned in either section 91 or section 92. |

VISCOUNT HALDANE: But 1t is plainly under section 92.

MR, DUNCAN: Would your Lordships hold that there is authoﬁty to
oroat Dominion Police to go into the Provinces?

VISCOURT HALDANE: I do not know. They might have a sort ot implied
Police power, like the Federal Government in the United States.

MR. DUNCAN: Would 1t be an implied power? Must not we L2 our

-~ power exprosaed in. the oonstitution? T . ’

VISCOUNT HALDANE That hae not been 80 in the United Statea. I refer
you to the decision 1n Harrington v. The state. of Georgia which

is reported in. 62 United Statea Reporta and also the authoritles
'toonneotéd with Willonghby on the COnstitution of the DUnited Statee.
I think you w111 find there are Polioe powera both State and
Federal. o o | | |
MR. bUNGAN“ May I give your Lordahips the referenoes to . three Amerioan
cases on the regnlation of trade and commerce?
VISCOUNT_HALDANE., What do you want them for? ’
AMR. DUNCAN: fo”inaioate that even under the mmnch lesstsimnle regu1a-
| tion olguoeé in the United States Comstitution there is power to .
deal in the national intorest‘with matters which affect trade and
commeraa. : | | o
VISCOUNT HALDANE: fhere‘io trade and commerce under'theltnado and
- commerce article in the constitution, and there 1is also Police

QY-



power.

MR. DUNCAN:; I suggest only following from these three cases which I
wish to cite. o |

VISCOUNT HALDANE: HNo, following from the constitution.

HR.‘DUNOAN: As first interpreted by these three cases.

 VISCOUNT HALDANE: You need not oite authority for that.

LORD ATKINSON: I ognnot underatand why the Government cannot insist
on maintaining order. A Government that does not maintain order

is no Government at all; it is chaos.

VVISGOUNT'HALDAHE: If the Province wanted the Dominion to assist it

and the Dominion was willing, there is no doubt the Dominion
. ‘eould rightly use the Militia for that purpose?

MR. DUNCAN: Yes, my Lord.

hORD ATKINSON: That would be peace, order and.godd government.

'VISCOUNT HALDANE: I think the e¥idence 18 sll summed up in the

statemépt that this is very convenient.

MR. DUNCAN: It is vital. " =

ViSCOUNT~HALDAﬁEA_;I“?éid_oonvenient{,

(Adjourned to Monday.morning next at 10.30.).
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IN TH: PRIVY COULCI-.

i On Appeal from the Appellate DIVy

of the SUFREME COCRT OF OQONTARIO

-t - - -

Between:

TORONTO EL&CTRIC CCMiiISS>IONERS.

o~ T and

SNID.R & OTEERS.

P

and

THE ATTORNEY GENERAL OF CANATA &

THE ATTORNLY Guu=RAL OF ONTARIO. .

P e i ko N i a—

FCURTH DAY,

~ Friday, 2lst November, 1924,
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