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SIR‘JOHN SIMORN: My Lords 1 tender my apologies to the Board beosnse

I have not heen physioally present, owing to oiroumstanoes whioh
I think your Lordshipslwilllrealise, were rather exoeptional,

but I Lave taken'the'mostlabundant oare to make myself acquainted
with all that has passed and I think I can promise that, 1if I
.take advantage of your Lordships' indulgenoe and ask‘if I may add
a few words to my friend Mr. Duncan's argument, I shall be able
to do it with knowledge of what has already passed. My friend
Mr. Duncan. has taken the labouring oar: here and I need hardly
say that I am very greatly indebted to him as I have no doubt
ithe Board ie. What I wish to do is to submit to the Board in
very compendious terms what further appears to us important to
argue for the respondents, and I will do it qnite briefly,
remembering, of conrse, that your Lordships, in view of the
importanoe ofithis oase, would be willing, besides hearing me,

to hear my friend Mr. Clauson for the Attorney General for Canads,
and remembering that the Attorney General for Canade will be

able to speak through his own counsel. |

B My Lords the point which my friend Mr. Duncan has

been urging, and which, I have no doubt, is fully before yonr
Lordships' minds ags the real oentre of our argument is it we
may eschew the language of metaphor and of the phraseology, whioh
‘18 not preoisely the phraseology of the British North America
;Aot= the real test of the‘matter is whether or not a particular
'pieoe of legislation is a pieoe of legislation which, in the
aotual words of these two sections, oomes within a olaas of sub-
Jeots or, rather whether it i1s in relation to .a matter which .
oomes within a olass of subJeots here listed. Other expressions
suoh as interfere with or trench upon, ‘are very valuable of ﬂ

| oonrse as being a Judioial exposition of what mnst be oonsidered,
~but after a11 the aotual qnestion. if we put it in the terms
~of the statute, is: Taking this legislation, is it legislation
r;with regard to a matter coming within a olass of subjeots listed,

and, if so, what class? I ohserve'that‘in‘the course of the
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targument on Friday'that there was some debate as to whether.or not
" that is exactly the same thing as eeeing whether it interferes |
..with I merely give a single inetanee as 1 go along, becauee I
- want to get to the heart of the" argument here without more
analogy. Take this illustration, this is a very simple ‘one;
- Supposing that you have before you a piece of legislation which
- provided for the laying down or maina underground in a street,
it might be for the purpose of sanitation or eleotrio supply, or
what not, there can be no queetion at all that euoh legielation
: interferee with street traffic: there oannot be the leaet doubt
about that~ it might prevent it altogether tor a8 long period of
time but, none-the leee, it would obviously be a wrong claeeifi-
" cation to say that that ag 1egielation trenched upon or came’ |
fwithin a'head. it there was such & head. of etreet traffic, beocaust
after sll, the olass of subject which is being dealt with, and
the matter in relation 4o which the legislation operates and is
passed, is nothing to do with street traffic, though it very
grievouely‘interferee iith it. That is a mere illustration, of
whioh all your Lordehipe ere perfeotly aspprised of more important
inetanoee. o ‘ |
MylLords,‘thie is my,point. If you take the
Record and look at Mr. Justice Orde's judgment, you will see that
the 1earned Judge fell into a very grave errer in his view of the
gcope of thie 1egielation. It'ie bn‘ﬁage"gl There is no
authority for eaying that ‘in judging whether one of theee Cana-‘

dian enaotments is or ie not intra vires one has to lookx at the

: enaotment as & whole, or at any rate, hae to coneider 1t by
reading it as a whole and the learned Judge, Mr. Juetioe Orde‘
with great respect to him whether his ultimate deoieion is right
h or wrong, has grievouely mieapprehended and exaggerated what
thie etatute doee. May I read to your Lordehipe - 1t ‘has not'
been read einoe the heginning of the argument I think -- & few
lines from page 9, beginning at line 7? He deecribee this

portion of the statute in these words; "Seotions 56 to 59 contain
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extremely drastic provisions designed to preserve the status quo
from the moment the Minister grants the applioation'tor a Board
until it has made its,report.“ -=1I ask your Lordships to observe
.this sentence --‘"Notwithstanding that the several contracts

of employment may have come to an end, or be subjeot to cancella-
tion for‘oause neither a# the employers on the'one hand nor'the |
employees on the other can exeroise their ordinary ocivil rights
~of bringing the engagement to an end or of refusing to renew
upon the same terms if either party sees fit to apply for a
Board of Coneiliation without subjecting themselves to serioue
penalties.” While I agree that 1f that was indeed an ascocurate
‘deseription of this statute my task for the respondents would

be & far more diffiounlt one, if youhturn to the Joint Appendix,
at page 53, you'will see thst the learned Judge in that passage
has Quitefmisunderstood what 1s the'soope of this legislation.
It‘is.not-true that‘the result of this legislation is to prevent
a‘oontraot'ot enmployment erpiring.:or to prevent the dismissal
'of a man for cause, or to prevent the determinstion, in the

: oourse of the ordinary oivil right of an ordinary individual,

| whether of the employer or worknan, of sny contract that is going

on. All those thiamgs remaintexactly as'they were before. The

- only thing whioh the statute deals with is this; It holds I

agree, in suspense the power 1f, indeed, the power otherwise
existed in 1867, as. to which I shall have a word to say in a
moment, of i{he work people siriking, which does not mean’ an
'individual seasing to work at all but means a oombinatio& or.
as our common law would have said, a oonspiracy of personsxto
act together by way of a strike tor the purpose of putting pres-

sure on the employers, or vioe versa action by the employers

not in relation to a workman, but in relation to the doby ot his
work people, in order that he may improve conditions from his| \\

T

point of view. Will your Lordships look at section 56 "It shdll f
: .; \_
be unlawtul for any employer to declars or oause a lookout or /{

for any employee %o go on strike, on account of any dispute prior ‘

‘1
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to or during a referenoerof euoh~dispute to a Board of Conoilia-
htion and Inveetigation under the provisions of this Act or prior
to or during a reference under the provisions oonoerning railway
disputes in the Oonoilietion and Labour Aot: Provided that
.nothing in this Act shall prohibit the suspension or disoontin-
usnce of eny industry or of the working of any persone therein
~ for any cause not constituting & lockout or strike." Take the
inetanoe, first, therefore, of a man who 18 employed by & eon?
tract, under which he haelto work down to a partiocular date, or
until he hae finished a partioular Sob, and then there are no
further oontractual relatione between the parties there is
nothing in this legislation to say to the employer: You must go
~on employing him. Take the case of a man who is entitled to say
to his employer: You have employed me to‘do one thing and you |
_were willing that I should do another, but I do not went to do
the other; I here'e better job; I will go elsewhere,'or retire
on my means; there is nothing to stop that. |
_ VISCOUNT HALDANE: What about section 577
SIR JOﬁN SIMON: “Employers and employeea shall give at least thirty
days' notioce of an intended change effeoting conditions of
employment with reepeot to wages or hours". It does not even
~ oover other oonditione- it is wages oOr hours.A It ie perfeotly
true that if the employer says to his men- Up to ‘now you have
been working B0 many hours a week unlese you ‘are prepared to woru
more houre a week I deolare a lookou*’ it is perfeotly true if
the workmen say- At present you are only paying us wagee at 80
muoh an hour we require more wages an hour ~---------
‘VISCOUNT HALDANE: It goes beyond a strike or a lockout.
.SIR JOHN SIMON: Is that quite.so? I oonfeee I hed thonght that one
had to read the two seotions together, and the result of it was
'thet the provieo in-eeotion 56 is really a finger post :or the
clause; "Nothing in thie Act ahall prohibit the suspeneion or
discontinuance of any induetry". Take, for instance, in the Summer

the demand for electric light in Toronto is not as high as in the
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Winter, and they may reduce the number of people whom théy employ.

VISCOUNT HALDANE: Are not the terms of the contract alteredy Will

~ you read the beg;nning of seation 577 1 | o

SIR JOHN'SIMON: T"Employers and employees shall give at least thirty
days' notice of dn intended change affecting donditions of |
employment with respect to wages or hours".

VISCOUNT HALDANE: That is general. |

SIR JOHN STMON:  Yes, and I would agree, I am anxious not to put the

. matter A sﬁado too high, that, supposing the employers were.

. desirous 6f :educing hours or extending hdﬁrs, or snppbaing that

the work people were desirous of & change in thevétper diréotiqn,
that secfion;57fa§p1§és;. Ve sﬁall{bgé in,a.momeﬁf'tha Common Lew
which Canads got by the tramsfer of 1867. 1t 18 very important
to see whether it is & branch of oriminal law, but my point is
'thaf this legialation‘is legisiéfioﬁ which does not, as Mr. Justice
‘Orde thought, interfere with the prevention of opntraofs of
empioyment ihich have come to an end, or interfere with'the termin-
ation of oontrgots. ﬁ

LORD ATKINSON:'VIt‘provideB that & dispute 18 to be aetermihea,'ana
neithe: df.the parties éhall alter the conditions of employment -
with re#peot to wages or hours?

SIR JOHN SIMON: Yes, that is exactly what a strike or a lookout is
for. The workman strikes because he wants to get more wages, and
the.emploper.looks out because he ,,;:7:2 pay lower wages.

LORD ATKINSON: That would extend o an alteration by consent?

SIR JOHN SIMON: It might, I sgree; but your Lordships will appreciate
my point. If you oonéider the life of the factory, there is
nofhing in this iegialation which prevents the employer saying to

AB: You are not.satiéfying‘me, and 1if hé,‘to: genuine reasons, saysz

I terminate youf employment, not because he 1dlgoing to lower
. wages 6r inecrease hours, but because he does not want the man, -
and the man is equally free to do the opposite. | ' ‘

LORD DUNEDIN: There is this diffiodlty. I will assume for the.mbment
that you have made good your-pbint that Mr. Justice Orde has gone
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too far. There is still left undoubtedly, under the Act, certain
provisions which prevent people doing‘what‘thpy otherwise might
do, 1f it'was'no%Afor‘the Act. 1In so far as fhey may deal with

that 1t seems to me to de dealing with oivil rights. For the

moment I do not see what you gain by, to a certain axtent knook-

ing the learned Judge on the head for what he has said.

. SIR

JOHN SIMON: I take no pleasure in that, especially when he is
not here, but I think the point is important in this way, if 1
may put it to Lord Dunedin. My submission is going to be, among
other things, and this is a view of the oase which I rather think
has not yet been developed by my friend Mr. Duncan, beoause we
rather agreed that we should divide this 1nto compartments, that
the topic or head of Criminal Law comes in in this way. Iet me

assure your hordships at once that I am not going to argue the

| proposition that if on other grounds this is nlfra vires 1t

bbcomea intra vires because penalties are enaoted; that is a

hopeless propoeitibn; snd I shall not argue it, butvfor a
wholly different reason. It is a very remarkable fact that in
the Canadian constitution, as framéd in 1867, you find'nqthing'
at all abont 1ndustria1 conciliation or disputes. The reason;
as I w111 show your Lordghips in a moment, is this, and it is
very interesting when we come to;oonfraéf it with the Austrélian
constitution of 1906, that Canada took over the oriminal laﬁ\of
this country as at a certain date, which I will oall attention
to, and that, if you once draw the distinction between the
undoubted oivil right of every Englishman to say to his employer:
I give you notice that I wish to leave, and the right of every

.employer to say to the workman: I give you notice that you are

to go, and contragt that with what is xk a wholly different

‘thihg, namely, the attempt of work people to combine for the

purpose of putting préssure'upon their employers to improve the
conditions as regards wages and hours, you find that you pass,

your‘Lordshipsvwill forgive me for using the metaphor, into the

realm of what was oriminal law in this odnntry, and it was not
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.until the subseqnent legislation ‘which my Lord Haeldane knows 80

very well, because he served on the. commission on the subject,

1t was not until later statutes in this country that the workman's
right to combine foxr the deliberate purposelof br;nging preaaurav.
upbn his emplbyar 3y conspiréoy, as it was called by the Common

Law, to improve conditions and hours was feoognised as 1aﬁfu1.

VISCOUNT HALDANE: That is true of the workman, but is it true of the

~employer? .

SIR

JOHN SIMON: That was one of the points brought befoie the Royal
Commission. I know beoause I have read the prooeedinge with
great 1nterest. Let us leave the employere' side ont and take
the workman'e side. Your Lordships will find it you look at the
Anetralian Conatitution, which was drawn up in the year 1906,

that this preciae topic of legislation in" regard to industrial

disputes and conciliation is given in terms as a special head.

If you had asked the fathers of confederation, or, perhaps I had

better say, skilled and competent lawyers, in 1867, the moment

‘this statute had been passed: Can the Dominion Parliément.

codify and 1t may be to some extent alter and extend the law
which prevents combinations for the purpose of altering condi-
tions of wages and hours, I venture to think that the answer

would have been: Certainly. It was in fact, in the view of most

e Eﬂgliéh 1aw§ers of the time, alraady‘a branch of the common law,

the oriminsl law of Engldnd. It has been made the subjeof‘df

statutory enactment under the Combination Laws of 1900Q\'It was,

again, in a slightly d;ttérent form, made the subject of atatutdfy

‘provision in 1825, Chief Jusfice Erle, who himself, your Lord-

ships will remember, was the Chairman of the earlier commissibn.

in Hilton v. Eckersley, in 7 Ellis and Blackburn, made use of an

'expression, in which he said that such a combination 18 8 eonspir-

acy under the Criminal Law, and; therefore, 1f the Pafliament‘of
Canade, after it had been constituted in 1867 had said; We do not
éare about the Common Law of England; let us oodify it; and 1f

they had written{down: It shall be an offence punishable by fine"
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and imprieonment for people to combine not for the purpoee |
of exercising their own individual civil right but for the pur—
pose,'by oombination and preaeure, of.bringing about an alteration
of wagee.or hours; that would be a legitimate exerocise ofdthe'
powers of the‘?arliament of Canada to‘legielate in relation:to a
natter inoladed in the olass of Common Lew. When you oome to

. 1900, then, of course, as a result of ENglish legislation, as my
Lord'knoWB 80 well you‘have the:ohange 80 that today no doubt

“it ie no part of the criminal Law of England. Whether it counld
be made 80 in. one ‘of His Majeety 8 Dominions hy a legitimate
exercise of the power to make Criminal Law 18 a question whioh‘I
'need'not trouble about." I am . not in the least arguing that the
thing oomee within section 91, criminal TL.aw. The point ie that
the.tOpio of oombinatione~suoh a8 strikes, I will leave out
lockouts for the moment is a topie which, of ite nature, at the

- time when the Britieh Horth Americs Act was peseed might well
‘be regarded as a topic of that oharaoter.

)vxscoummwm Ie 1t not primarily a oivil topic?

SIR JOHN SIMON: - I venture to submit there 19 a difference ‘between |
8 oivil right and an indivihdual whioh is unqueltioned and'unques-
tionable, and the pnblio right or the publio wrong if you 1ike
which it 18 the objeot of the Criminal Law to define and to
restrain, May I give your Lordships one‘referenoe, and then I
am going to submit that'there are four or'five navee in Sir
FitzJames Stephene' hietory of the Criminal Law which really
bring our minds to the kind of atmosphere at once. What was the
law of Canada in 18677 The answer is this. The date, I think,
of the paesagelof the Britieh North America Act is 20th March,

. 1867. If you had ococasion to'enqnire what was the body of |
Griminal‘Law'mhich‘existed in Canade at that date, we have to
| 8pply a iellrknown prinoiple, hut we also have to have regard to
snother thing. English Criminal Law was transported, perheps I
- may say, by 40 George III Chapter l Seotion 1, “to Upper Canada,
as it was then it does not apply to Quebeo. It was the English
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Criminal Law fixed es st the 17th September, 1792,

| VISCOUNT HALDANE: That was the Province of Canada? |
‘\SIR JOHN SIMON: Ybur Lordahip will remember the story well. The

_Constitution Aot of 1791 d1vided greater Canada 1into Upper and e

Lower Canada.

| vxscounm HALDANE: It divided the Provinoe’of Canada?

S;R JOHN SIMON: Yes, the Quebec elenent the French element hae 1ts
\ own traditions and system of law; 1t 1e.more favourable than o
tﬁe.British Law on fhisveubjeot; but we are nof concerned with
that, eeeeuse this 18 Toronto. If we take what was called Upper
Canada, the result of the Constitution Act, whioh is anAImperiel
Acfrotveouree 31'George III‘chapter 31, had oreated Uppef canade"
whioh 13 now in substance Ontario- 1t had oreated a legielature '

for Upper Caneda. The date on whioh that legislature began to
function was, in faot, 17th September, 1792, - '
VISOOUHT HALDANE It beoame 8 Beparate Provinoe? , ,
SIR JOHN SIMOH- Yee and it had 1its eeparate 1egielature and the |
theory was - that the Province had to be started off with a syetem
f.Criminal Law, and, therefore, the Criminal Law of Onterio is,
,1e'raet, the Criminal Law, so far as it is oapabie‘of being trans-
planted from the Mother Gountry as at 17th September, 1792, and
ifr youi Lordships oere.for the reference that is to be tound.in N
the Aot of Upper Canada, 40 George III, Chapter,l, Seotion 1,
which fixes as at the 17th September, 1792, the Criminal Law i
in thet area &8 being the English Criminal Law, subject to
sertain statutory alterations which the oetario Legislature
eubseqnently'chooeea to make. That being 8o, the question would
oome;to.be4§hie,..if we were to imagine ourselves a body of o
lawgers advising the Parliament of Ganada in 1867 as to whether
it oould or oonld not put down in black end white divieions euohf~
ag my Lord Atkinson hea referred to. coditying the law, a- of

oonspiraey. 80 fer as regerde strikes and lookonts the position
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undoubtedly would be that they could. They did not, in fact,
do it, bécanse they already had the English Oommon‘Law,trénsferrad;,

ngt théAquéstionuyaa.ndtfwhéthér they did, but whether they could

dolit.

VISCOUNT HALDANE: They could have altered the English Common Law?

. SIR JOHN SIMON: Yes, or codified it.

VISCOUNT HALDANE: They could have acted under the Criminal Law head.

of seotion 91l.
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SIR JOHN SIMON: Undoubtedly, therefore 1f in 1868, taling the year
| lh Whichvﬁhe Dominion Parlisment was celledveltogether they hed
seid, as indeed tlie lawyers on the other gide of the boundary
sald efter,the Debleratlon of Indepegdenceiewe do not like this
common law; let us arite 1t dom; lot us meke out our om law;
if-the Cenadians had sald: We will have our own laW in black and

ehlte,'undeubedtly the Dominldpl?eﬁliament could have said:We

_ will leglslate that itis a oriminal offence for workmen to

eembine for the purpose of improving their conditions as regards
hours and wages. That is erimihal conspiracy. What did this
legislation do? It does not go nearly as fer as that. All 1t
does is this: It eayeé‘oall 1t what you will, conepiracy‘or no
conspirady, we at'anj fete will preﬁent you from_eerrying,that‘
consﬁiracy out until a ocertain event has happened; we 1nsiet‘

,_.that there shall be a pause, during which an inquiry may take
lplaoe and a report may be made,

VISCOUNT HAIDANE: Did not they ‘therefore sker clvil righte?

- 8IR JOHN SIMON: My>argument 4s, 1f it 13 onoce agreed that thay
could have legislated for the whole thing, they plainly oan do
what is muoh more then‘the whole tk&ng, say it 1s a statutory
ofimec‘ . | |

ﬁlSCOﬁNT’HAIDANE: mheyAcoﬁldvalter.the.ortmlnal lau;ne doubt, or
the statute of £he United Klegﬁom,‘ but had they power to make
new laws regulating rights between emﬁbyers and employees?

SIR JOHN SIMON: Is not there egreet denger, 1f I may put 1t in =
that form, that we may possibly be ragher begging the question.
After all it must be agreed that the clagses, or the matter
uhieh 1s in relstion to the classes of the gubject of oivil
right 1s not the game thing as the matter whioh is in relatlon
to the subjeot of crimlnalllaw. .

IORD DUNEDIN: When you enact & new oriminal provision, do not you
always interfere with the olvil right?

SIR JOHN SIMON: Yea, you do. Let us suppeee yeu pass a larceny Act.

We passed one a few years ago which defined the law, and also
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had nrovleione;whioh were néu;-flf we provided that 1f‘anyone
obtained money by menaoing or blackmailing an individual, thet
is larceny that might be depriving sneh.individuale ‘of their
civil rights. | , 7

VISCOUNT HALDANE: Supposing you said you are not to alter yonr
‘gontract without 30 days notice;. that is @ oivil change.

SIR JOHN SIMON:  With great respect does it quite eey that. If
you have a oontraet which extends over 30 days between A and B,
tnere 18 no provision which Would enable either party to break
it.

VISCOUNT HAIDANE' Supposing you have 3 days to go-of this‘oontfaot

under seotion 57 you have to give at least 30 days notioce of
any ohange in the conditions as regards hours or Wages, is not

that = alteration?

IORD ATKINSON:t If a man is hired on the terms being of belng

able to terminate his employment at 6 days notioe, and you say
he 18 to continue for 30 days, do. you not interfere with hie
oivil rishte? o |
SIR JOHN SIMON: That 1is not‘what it says. The wholelsubjeot of
sections 56 and 57 1s tis. It has never been the common law
of England that I as employer, and A, B. as workmen were not at
law to give proper notioce to one another and terminate our
engagement, but 1t has been the cammon law of England that my?‘
'!orkpeople oannot combine together in order to give me eontempor-
aneous notice for the purpose of putting pressure on me to
'1mprove the conditions, ,
VISCOUNT HALDANE._ That 1s anethﬁr thlng.
SIR JOHN SIMON: That is the contraet.
VISCOUNT HAIDANE: It seems to me to be & very substential altera-
tion of the oivil rights of employers and conversely of the
~employed to insist on his contract.
LORD DUNEDIN: Suppose we raadlthe oondition asg a.general con-
dition lot me put this case. A workman 13 engaged to do 8
~hours a day,’ and the condition of hie employment is a wesekly

AcOo .



oo

fengagemént, and there hes to be on each side a week's notice.

'If I understand you aright, yo@ said you must not give up the -

»'employment‘as.a generalnpropbsition*without 30 days notice, =and
I say I an. 'Qing to have a § hours day for all 6f them,

SIR JOHN SIMON: Yes, my 6rd, may I add: if you do not agrée I
will lock you all out.

IORD DUNEDIN" Supposing you say to a particular single workman,
not to them all generally: I shall not take you, John Jones,
bacgk agéiln unless you work 9 hours, could you do that without
30 days notice to John Jones? |

SIR JOHN SIMON: It would be & nice question whether this covers
it~or not3 I confess I should rather have doubted it. It
depends on ohe of those inferences which makes the mim perplexity
of the law of comspiraoy, it dependa on a fary metaphysical
thing; 1t depends on whether when thﬁse things are done as
Lord Justice Romer used. to g8y, they are done with Justirioation
or exouse, or Ihethar they are done for the purpose of exerting -
pressure, or in ths exeroise of a bona fide olvil right, and
those are very fine distinctions which I should be sorry to
expound exhaustively today, but my proposition would be that

supposing you had a body of mworkmen, let us take & trade union,
whi oh sajé weiére going to get our work people better wages; .-
We are not going to break his contract; we will give notice,
- and we will inform the empioyer that unless he:agrées tovimprové
‘ the wages there will be a strihe, ny proposition would be that
| that was regarded by the common 1aw of thlis country as 1llega1,
oertainly e a great atithority thought it so, and at any rate,
1t Wwould be a bona fide exercise of the powers to legislate
in respect of the matter of criminal law to declare in plain
terms that it was 1llegal. Then the argument would be that sinoce
the greater must include the less, it is not really leglslation
in relation to anytody's civil right, but 1a legislation in

‘relation to a publio.right, or 1f you like, a'publié mong whioh
0
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- :.13',1nv°lved if you restrict the exercise of the right to stfke.
'VISCOUNT HAIDANE: In the particular clrcumstences, If & man has
besen empleyed_for a weekly job, and they gne him 10 ‘d‘ays.: ﬁoﬁice,
1s there any provision whioh'saye you must not give him notdoe?
SIR JOHN SI‘MON:A Undoqbtedly there 127511;311 p'rovision, but would yow:
Lordship for & moment hée‘itate before saying it 1s otherwise
nere. o e - | |
VISCOUNT HAIDANE: Iooking et. the construotion of section 577
SIR JOHN SIKON° I should euggeet that section 56 and seotion. 57
| ~ have to be read together, ,
: VISCOUNT HALDANE: Is not section 57 an 1ndependent provision?
SIR JOHN SIMON: I doubt very much that that is the right apn~
“struchion. | | ‘
IORD SALVESEN: It is sall undez; ‘the general headihg{
~ SIR JOHN SIMON: Yes, 1t 13 all under the general heading “Strikes
and lookouts pri.or to and pending a reference to a Board
11legal”, Xour Lordships will forgive me 1f I go bagk te aeotion
56, tut after all 1t 1s the first and presumably the mein pro-
vision: "It shell be unlawrul" - that. is where oriminal matterg
comes in -- "eop any employer" =-=- not any employee -- "$0 declare
or cause | 1ookour, or for eny employee to go on strike, on
account of any disput.e prior to or during a reference of suoh
‘dispute to & Board of con.oili.et.ion‘ and Investigation under the
provisions of:this Act, or.prior to'or during & ;?eferenoe_ |
under the provieione conoerning railway disput.esl'in'the Con=-
ol lation and Lebour Act, Provided that nothing in this Agt
shall prohibit the suepension or disoontinuanoe of any indutry
or of the work!.ng of any persone tharein for ey cause not oon-
stitumg a lockout or strike". -
VISCOUNT HAIDANE: That is in respect to dlsputes between employems
| ~ and employed prior to the Reference? - _ . |
SIR JO_HN SIMON:‘ IXes;‘ I j\'vjas';‘g‘{)ing to say one more word about 1t.
LORD DUNEDIN: Before you go to that mey I tell you what I thought,
namedy, that seotion 57 is a mere appendage to sestion 56, -
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g eeotion 56 being the penaity olauée, end section 57 'pro'viding'
' that they should have 30 days notice, |
SIR JOHN SIMON: In order to confirm your Lordship 8 view may I.
| | say that section 57 has been smended, and it is important to
notioe that. If you turn to page 30 you wj.ll see 1t oonfirms
- uhat Lord Dunedin saye; It is plain that sectien 57 13 a iﬁere
appendage to section 656, and this 1s merely saying thet 1f there ‘
is a ohange affeoting oonditions, there shall be an opport.unity
.of 1nqu1rmg into the mat ter beﬂore the flsmes burst out. At
‘page 30, 11ne 12, 1s section 5 of the later Agt;"8ection 57of the
'said Act, as esmended by seotion five of ohapter 29 of the
'Statuues of 1910, is herehy further emended by substituting
for the words in the £4rst six lines hereof down to 'alter!
inclusive the following" This 13 what we must do reading
section 56 ae the main oondit.ion uhioh says that "Employers
and employeea shell give at 1eaet thi.rty days' notloe of en
intended ochange affec_ting condi tions of employment with respect
to wages or hours".
VISCOUNT HAIDANE: This énly applies to industries to which the
Aot applies? |
. SIR JOHN SIMON: "Enployers and employees shall give at leaat‘
thirty days notice of en intended ohenge affecting oonditione
of mploment with reapect t‘o wages and hours; eand in the event
of such 1ntended ohnnge reaulting in a dieput'e" == Which it may
. very easily do -- "until the dispute has been finally dealt with
by 8 Board, and a copy of 1its report hae been delivered through
the Registrar to both the parties affect.ed neither of t.hoee
parties shall alter", the oonditions of employment ¥ith respeot
fo wages and hours. | |
VISCOUNT HAIDANE: Supposing the‘workm&n says to his employex?: ‘
I ‘have been working for 8% hours, I em only going to work ror

8 hours, has he not to gj.ve 30 days noticé, or 1fthere 1s a
dieput.e going on, unt.il the end of the dispute?

SIR JOHN SIMON: What 1s contemplated 1s a state of things in which
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you cen ask: Hew‘many hours do people werk in a certain |
industry, and then supposing the Workmen Were to say, that is
too long ==-- | | | | |

' VISCOUNT HAIDANE: Or a workmen? A B

SIR JOHN SIMON: I am not sure that one Workmsn oould do it.

VISCOUNT HAIDANE: I am looking for the element of conspiracy.

" 8RR -JOHN SIMON:‘There have to be 10 workers affected.

5iSCOUNT HALDANE: I em not quite sure abeut,that. For some
purpoges 10 have to be'effeeted, at 4t doss netjeey fer‘ell‘
purposes. | -

LORD DDNED[N:“What'makes_me rather think thaﬁ a single workman*‘
could not do 1t is the other words I do not think one man. )
can strike, and if yeu'eendzaway one man because you do not
1ike him it 1s not & lookout.

SIR JOHN SIMON: No. - B

IORD ATKINSON: If 10 men strike each man is occnoerned with that

| strike. 'd

SIR JOHN SIMON: Yes, and that is really a% the heart of a good |

 deal of this question about it being a oonepiraoy as to whether
partioular cases are within the criminal law of oonepiraoy or
net. No doubt your Iordshipewill recall that whereas chief
Justioe Erle and some other very distinguished Jndgee in the‘
last Gentury thought it was, a moat distinguiehed Judge of
the High Court, Mr. Justice Wright, in hie book tried to show

' that 4t was not. It does not matter to me. The question
as.to-whegxplrtieular right in.relation to oriminal lew:eennot‘.
depend upon uhether'chief Juetioe Brle er Mr;‘Justiceeright :
understood the oriminal law best. The question is whether |
it s’ a topie of that dharaoter, and 4f 1t is Quite eneugh
oriminal law for me. I do not know whether your Iordshipe

vvwouldq}hink it convenient if I reminded you of a paeeage in the‘
shg;; volume of Sir Jamee FitxJames Stephens oriminal law,
He begine at page 203. I think the four or five pages which

follow give one in the most admirable compendious form nhat'
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. t . S .
1s'neoesaary to be reminded of 55*5515 aubjeotilxIt'is Sirj y
James FitzJamea Stephene history of the Oriminal law of - -
England, Vbl. 5. It uas uritten in 1883. The page 1e 203-1'.
This 18 a work of great 1ntereat and authority, and 1f I oan
summariee 1t it will save your Lordships time. What the .
learned author points out 18 this. He pointe out that really i.
this view about there being something 1n the nature of a
criminal oonspiraoy 1f you have a. oombination for the purpose .
of raising wagea, really'goesubaok to the time of the statute
of labourers. The truth is after the Black Death When the
- statute of‘labourers was passed, therewdeveloped in.thislv
country & view that really it was the business of Parliement
end the State to fix people’s wages and so forth, and that |
therefore 'wmle indi viduals no doubt had the right to give
notioe,'or mi ght 1n some cases have a right, 1t was alse
disputed that they £:32;9>businese to combine for the purpoaer
of forcing‘up things. In the 18th Century that was ﬁery
greatly supported by another view, the view of ihe econdmists
who took the view that wagea will always find their omn level
by the action of eaonomic forces, ‘and really to try and combine
- for the purpose of altering rates and wages was almoat as 4
vile a orime as 1f you tried to improve the preeeure of the
atmosphere by iampering with the barometer.‘ Their theory wae
that wages were uhat they were as - the reeult of the economic
rforeee, and Sir Jamea FitzJamee Stephen pointa out that under
those two 1nfluenoes, one the historio 1nfluenoe, and the other
eoonomio 1nf1uenoe, there waa & body of doctrine in this'
country at thet time, and that all this kind of. matter was .
‘oriminal and he gives the essential referenees. After
referring to that early period he then points out that later  ”
on the Chairman of: the Tradee Unions Gommiseion reported 1n |
1869 wrote a very elaborate memoran@um.: 1869 1s two years
after the‘Britiah North Amerioa‘Aee., He refers to the history
of the combination laws. The essentisl facts sre that there
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wag a statute passed in 1800, & time of very great domestic
disturbsnce. and there was an attempt by Mr. Joseph Humeyf to

repeal the combination laws. At first they were repealed in

- rather a whoiegale fashion, buf. sdbsequently they were watered

down %0 muoh What they~§§ra befofe,. Then right-déqh'to
f 1871 a uorhnag it he,oombined with‘.‘?xi,s vreil‘éws.w.as.' 1n‘é

~considerable “state of danger, beoause:hé wag a.xvluays liable to |
te indicted, not ‘beoau‘se‘ he vwa‘s not entitled 1nd1'v1dualiy" to

glve notics, but beocause if it should bé shown that he really

wa# oombixiing for‘thq purpoée' of _bringing".pressure upon his

empioyér§ to settle an indubtrial.dispute i1£h him‘tdih1s om
sdventages that yés or might acme witnip the oriminal leglsla-
tiqn;
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Sir Fitz Janee Stephen says: "The most important of these is the
dioctum of Mr, Justice Grose in'RexAv.vMabey; *In many o2ses an |
agreement to do a certain thing has been{ooneidered.ae‘the subjeot7
of an indictment for a conspiracy, though the aame;eot, if done
eepefetely by each individual, wifhout any agreement among them-

selves, would not have been illegal. As in the case of journeymen

"oonspiring to reise their wages, each may insiet on raieing his

wages 1f he oan, but if several meet for the same purpose it is

illegal and the parties mey be indiocted for oonspiraoy.'" Then'

he points out that in the well known - eaee of Hilton v.. Lokereley, |
in & Ellis and Bladkburn the case about the employers in
Lanoeehire who agreed together thet none of them would never

pay more wagee to' any one of thoir work people and would fix the )
wages by consultation together and would give their bond so to do.'

Eokersley gave the bond, .and he was sued on it, beoauee he gave

-more wages to his work people, and got all the work people andnit

was held that they could not recover on it. There you get gome-

" thing that the Courts would not assist, because it is criminal

in its natnfe.‘

VISCOUNT HALDANE The idea of that is restraint of trade- it is all

SIR

the outoome of the old. fashioned dootrine as to reetraint of trade.

JOHN SIMON: Yes,

LORD DUNEDIN: Whet Commission did you refer to on whioh Lord Haldane

SIR

sat. I think you must be thinking of myself. I wes Chairman of
the Trade Disputes Oommiesion. o l |

JOBRN SIMON: I think that must be'it;‘my Lord. I do not know

to whom I should apologise, but I sympathise with botn‘of‘your
Lordships. I submit that shows how plainly this would have been
the 70's of the last century as beiné in relation to Crininel<Law.
Would your Lordehipe be good enough to look at 5 George Iv, ‘
Chapter 95, whieh was the law whioh replaoed the combination Aot
of 1800. It only stood on the Statzte 3?ok for twelve months. -

Thie in Act was the work of Mr. Hume and the Radioals.

'lt was repealed in the next year, and the exact. result has, of
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gourse, always been a matter of very serious dispute. Mr. Justice

Wright exerted his very‘ingenieua and powerfullmind in the dlreof
tion'whiou one would rather expeet° he took‘a very eympathetio
view or this before ever the Trade Unions Aote of 1871 and 1875
werxe paaeed that as 8 matter of fact, it was a historical mistak
to euppoee that workmen could not oombine in the way euggeated.

Other peOple took a different view. The recital<of this Act of

- . 1824 1is oontemporaneoue of the fact that in the flret quarter or

the laet oentury this topio was a tOpio of criminal Law. May I
read the reeital- "Whereas it is expedient that the Lawe relative
to the Comhination of Workmen, and to fixing the Wagee of Labour
ehould be repealed that eertain combinatione of Maetera and -
Workmen should be exempted from Punishment- and that the Attempt

to deter Workmen,from Werk ehould‘be puniehed in a eummary

 Manner". That is what de'ealled peaceful persuaiien. "Be it

therefore enacted by the King's most Exoellent Majesty; by and
with the‘Advioe and Consent of the Lords Spiritual and Temporal,

" and Commons, in this present Parliament assembled, 'and by the
'Authority of the same" -- I aek your Lordehips to look at this
- list of statutes which they were engaged in repesling, Scottish

as well as English -- "That from and after the passing of this
Act, so much of & certain Act passed in the Thirty third Year of
King Edward the First, intituled Who be Conspirators and who be

Champertors, as relates to Combinations or Conspiracies of Workmen

or other Persons to obtain an Advance or to fix the Rate of Wages,
or to lessen or alter the Hours,or Duration,of the Time of worké

ing, or to decrease the Quantity of Work, or to regulate or

- ocontrol the Mode of carrying on any Manufaoture;lmrade or Bueiueea;

- or the Mauagement thereof, and as relates to COmbinatioue,or

Conspiracies of Masters, Manufaeturers,or other Persons, to lower

or fix the Rate of Wages, or toninoreaae or alter the Hours or

~ Duration of the Time of working, or to increase the Quantity of

Work or to regulate or control the Mode of earrying on any

' Manufaature Trade or Business". Then they proceed to reoite a

- -
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whole eheaf”or_etatntee, both Seqttieh;andlﬁnglieh. Then there

is also an Irish one; then they come to the Careline Statutee and
the Georglan Statutee;i The truth is that'the histerial and
Criminal Law of thie country inoludee as part of its proper subject
matter that topic in relation to which the Parliament of this
country in the past has-often legislated, namely, the aotion
whether by lockout or etrike with a view of determining a trade
dispute in favour of one side or the other. | '

VISCOUNT HALDANE: Where are these words you are reterring to nor?

SIR JbHN SIMON: Having recited all‘thoae it goee’on, Just before the
end of the firat eeetion te'repeal all those, together with all
other laws, statutes and enaotments now in force "enforeing or
eetending the Applioation of any of the Acts or Enactments |
repealed by this Aot hall be and the same are hereby repealed“.

VISGOUNT HALDANE There were two objeotions to an agreement among
a body of workmen to stand together for inoreased wages, and
ehorter hours. The firet was that 1t was in restraint of trade, 4
and that made it indietable. The second was that it was a conspi-
rasy. Does this first section deal with both those obJeetiona '
the oivil objeotion and the oriminal objeotion?

SIR JOHN SIMON-' No, I think it was addressed to the oriminal objeo-
tion. That is my impression. '

VISCOUNT HALDANE: That still remaine?

SIR JOHN SIHON-‘ Yes, but what 1is intereating is that, this having been
passed in 1824, Parliament within twelve months repealed this Act,
and restored a very large part of the old laws. The criminal Law
of Canada, in faot, is as at a date at the end of the eighteenth |
oentury, and in this case I am not concerned to go into very
closely exactly what wae the oriminal law of this place or that.
A1l I need do is to say that that topio, the thing which the
statute 1s dealing withg is a topic that 1s in relation to
eriminal law. | |

VISCOURT EALDANE You oennot touoh thie ~case without. its being in

relation to oriminal law?



‘SIR JOHN SIMON: Then we gome to a thing that is very familiar to 311

your Lordahipa when you haye to ask yourselves: Is not that the

real matter in relation to which this legislation is passed?

VISCOUNT HALDANE: There is ome thing which troubles me, and that is

SIR

that head 15 of seotion 92 enables the Province to paae criminal
‘laws for the purpoae of enforeing ocivil ohligations.

JOHN SIMON: That is true.

VISCOUNT HALDANE: And all this might be read ts 1egislation under

SIR

that if you start by altering the civil rights in a Province?
JOEN SIMON: Perhaps I might esk your Lordshipa' attention to two
more paaséges'in this statute while it is befﬁre you."Having in
the firéf section refited thie iﬁﬁénae-bnndle of statutes, they

‘ go.right‘baok and repeal them. Then in section 2 1t 18 said:; "And

be it further enacted, Tha% Journeymen Workmen or other Persons

" who shall enter into any COmbination to obtain an Advanoe, or to

fix the_Rate of Wages, or to leesen or alter the Honrs or Duratibn
of the time or working, or to decrease the Qnantity of Work, or
to ipducejénothervtp'erart from his Sérvioéfbefdre the End of

the Time or Term for which he is hired, or to quit or return his

Work beforse the mame shall be finished, or not being hired, to

refuse to enter into Work or Employment, ot to regulate the Mode
of oarrying on any Manufacture, Trade or Buéiness, or;the
Managemént thereof, shall not therefore be sﬁbjeot 6r‘liab1e to
any Indiotment or Prosecution for Conspiracy, or tb ény other
Criminal Information or Punishment whatever, under the Common or

the Statute Law."”

VISCOUNT HALDANE: That is pure Criminal Law?

SIR

JOHN SIMON: Yésv and your Lordships see seotion 2 is as to workmer
Then aaotion 3 is an exaotly corresponding provision about |
employers- "And be it further enaoted That Masters, Employers or
other Persons, who shall enter into any Combination to lower or to
£ix the Rate df Wages, or to increase or alter the Hours or |
Duration of the Time or working, or to inorease the Quantity of

Work, or to regulate fhe Mode of carrying on any Manufécture;-mrade
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or Business, or the Management . thereof ehall not therefore be
-suhjeot or 1iab1e to any Indiotment or Proseoution or, for
‘conepiraoy, or to any other Criminal Information or Punishment
whatever under the common or the Statute Law,"

VISCOUNT HALDAHE That is oriminall too?

'SIR JOEN SIHMON: Yeos, 1t is Criminsl Law, there is no doubt.

VISCOUNT HALDANE: ~ Section 4 is a 11ttle more, . Will you look at the
end of seotion 4? | | | ”

SIR JOHN SIMON- Is‘it not about penal provisions?

VISCOUHT HALDANE It goes fnrther. | |

SIR JOHN SIMON: "That all penal Prooeedinge for any Aot or Omission
against any Enactment hereby repealed, and not made punishable. |
by the Provieione.of this Act or for any Act or omiesion'hereby
exenpted 2rom Punishment, shall become null end void; and that |

3 no penai Proceedings for any Act or Omieeion againet any Enect—

ment hereby repealed, and not made punishable by the Provisions
of this Act, or for any Aot or Omission hereby exempted from
Punishment, shall be instituted against any one in relation to

any such Offence already inourred."

_VISCOUNT HALDANE: Look at the proviso.

S8IR JOHN SIMON: "Provided that no Personzkx shall de eubjeoted .to
-* loss or Liability for any Thing already done touching any Aot
or Omission, the Penal Prooeedings againet whieh are hereby
made null and void, or shall lose any Privilege or Proteotion to

which the Enactments hereby repealed entitle him,"

'VISCOUNT HALDANE: Thattouthes oivil rights.

SIR JOHN SIMON: I think all it meant was ‘that if you had already
88 a common informer recovered a partioular penalty you shall not
be made to pay it back. . |
VISCOUNT HALDABE; It says: "No person shall be subjected to Loss or
.Liability for any Thing already done; touching any Act or Onieeioq,
the penal Proceedings ageinst'whioh are hereby made null and roid"e
Does that mean that anybody who has got the oenefit esn aleoisay:
' i am to be made oivilly liable? - | |
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SIR JOHN SIMON: I had thought 1t waa aeauring that vested righte

~ were not interfered with, i“, o

VVISCQUNT ‘HALDANE: He is not to be made civilly liable for anything.,

| apparently. :‘ , o .

SIR JOHN SDMON: It is in respect of what has already happened. I
want to put now it is fresh before your Lordships! minds what is
the applidation of this. This 'is 1824. Every one of these
statutes hereby recited I submit was the oriminal law of Canads,
and this Act of 1824 did not stop them being the Criminal Law of
Canada, because this only applied to the United Kingdom, and
‘they are the COriminal Law of Canada today, save in so far as the
Criminel Code of Canada may have altered them. If that is the
case, how can it be other than legislation by the Dominion Parliaq.
ment in relation to Criminal Law; if it says: If ybu are contem-
plating a étrike,‘or i1f you are contemplatiﬁg 8 lockout, or a |

* yYareible way of séttling an industril dispute, we legislate that
until there has been this investigation you‘sha;l not strike or
‘you ehall-ﬁot_lookout. Why is not-thatyin relation to Criminal

VISCOUNT HALDANE: If that were all there would be & great deal in
what you aay, and probably there would be none of us here, but
1t 1is far moré than that. I an referring to sections 56 and 57.‘

SIR JOHN SIMON: TYour Lordships have them. 7 | _ |

VISCOUNT HALDANE: Must not you say, in order to suéceed, that~thése
relate to Oriminal Law® i |

' SIR JOHN SIMON: I do not think the test 1a exolusively.

VISCOUNT HALDANE: The pith and aubstanoe?

SIR JOHN SIMOB@ If you please, whatever the phrase may be, You must
jlook at the substance of the thing, snd consider, mmk when you
look at the thing, in substance, though no doudt it may indirectly
and 1noidentaliy affect something else, after ell when you look
at the thing in substance is not the pith and substance 80 and 80?

LORD DUNEDIN: Must not the test be this? As I have already said you

cannot in any way make a oriminsl provision that does not
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iﬁtsrfero with a oivilvright. If you are not allowed to do a
thing whioh beforo you had the right to do, that oertainiyis i
interfering with & oivil right. . S | -

SIR JOHN SIMON; Yes. |

LORD DUNEDIN: Therefore, in 8o far 8s the effeot of what I assume
to beginrwifh‘is*o:iminal 1sgislafion touches oivil rights, that
will not matterif the.other provisions are truly snoillsry to whst
I may osll the oriminal part of it; but, if the other provisioss

;'srs something substantially by thsmsslves and not in any way
ancillary to what has been done before then the diffioulty sug-
gested by Lord Haldane would arige. Does it not do more, and,
therefore, 1 think, your next'ﬁoiﬂt ie to show us if anything whioh
looks oivil upon the face of it in these provisions if nothing
more NOTH 1sss than a sweeping ancillary provision to the part oI
the statute whioh ise desling with oriminal law.

SIR JOBHN SIMON  Yes. . ,

VISCOUNT HALDANE: You would have to say that, because if it is true
that this is a substantive provision; then ths oriminal‘provisiohs-
do not‘require section 91 to bring them into existenoe; thsy
can be brought into existenoe under head 15 of section 92.'

SIR JOHE‘SIMOB:‘ I should like to look at that as your Lordship is

' good enough to mention ite - | |

VISCOUNT HALDANE: Just look at head 15: "The imposition of punishment

by fine, psnslty or imprisonment for snforoing any 1aw of the .
-province made in relation to sny matter ooming'within any of the
~ olasses of subjeots enumerated in this section”, that is section

92. 18 not that Criminal Law?

SIR JOHN SIMON: I am afraid I do not quite follow your Lordship.

VISCOUNT HALDANE: The question is whether the substance of thie
stsfute gould have been enacted by the province. If it oould, it
falls within section 92, and then it fells exolusively within
gection 92, and not within the enumerated heads of seation 91. Do
not those two sections oover the whole thing?

SIR JOHN SIMON; I spsak with the greatest submission to your Lordship.



baoansé we all know your Ldrdship is a master of the subjeoct. With
great respect, is that against us? Your Lordships see seotion 91,
under which: "Any matter coming within any.of the classes of subjec
enumerated in this section"-- Criminal Law is one of the speoific
subjeats in seotion 91 -- "shall not be deemed to come within the
 class of Matters of a looal orAprivate nature comﬁriéed in the
Enumeration of the olasses of Subjects by this. Act assigned
exclusively to the Legislatures of the Provinces." -
VISCOUNT HALDANE: That is true; that refers to sll the heads in
‘saction 92. | | “ | ;
SIR JOHN SIMON: Yes. I‘ém not aaking‘for the‘moment if your Lord-
ships think ny argﬁmépt is right; Ivonly want you to see that it
is logiocal. My argument is that'this'topio on this view will be
found to be a tOpio 1n'relétion to a speo;fic_head of seoction 91.
.1 may be wrong sbout that. | ’ ‘

'VISCOUNT'HALDANE~ If that is really the test, 18 1t a matter of

gection 91 at all? , o

SIR JOHN SIMON: May I pursﬁe what I am submitting as a little sbheme'

~ of argument. I agree it is a queetion of whether I am right.

VISCOUNT'HALDANE. I think you ocen aooept my test. ,f'

SIR JOHN SIMON: Yes, I do entirely. "

¥ISCOUNT HALDANE It is eomething rather different.

SIR JOEN SIMON: Yes, and 1t is a formidable point. I want to make it
plain. It is a question of the pith and substance, or to take a

| famour, phrase 1f it has relation to head 27 of section 91 then it
is no good saying: Ah, but then migﬁt not it be that this is a
topic which, under the head of property and civil rights, counld
be dealt with under seotion 92, and then could not the provincisal

| legislatufe supblement and validate what it was doing by saying:
If you do not do what we say we will punish you?

VISCOUNT HALDANE: If it was civil rights merely as incidental td
oriminal law under head 27 of section 91 that would be all very
well, but supposing it is the other way on. Supposing it is civil

| rights primarily and oriminal law only assisting di#il rights, do

"/I
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you require head 27 at a2ll? Have you not under head 15 of section
92 all you need 1n order to cover the field of this statute for
the provinoe?

JOHN SIMON: 'May I*deéi'with that? T hare anofher argument. I am’

' anxious to make. the. Board 8ee that when we talk about oriminal law

1t 1s not nriminal simply beoauae we have 1mposed a penalty. It
is more Substsntial than that, I am on ‘the point that the subjeet
matter of this legislation, 80 far as it 15 objeotionable at all,
is really what the Dominion Parliamegt of Canada would,regard as
oriminel law. : | R

‘ - Thers 18 one other reference I will give your
Lordahips before I deal with Lord Dunedin 8 point. I mentioned
the famous . deolaration of Chief Juetice, then Mr. Justioe Erle

| in the case of The King v. Rowlands. That was a oase which was

tried at Stafford, sad it became really the locus classicus with

regard to the judicial view sbout this. Chief Justice Erle's
summing-up in this case is extremely ﬁell known and often referred
to; He told the Jury thia, and this was taken to be good law:;

"A combination for the purpose of injuring another is a eombina- '
tion of a different nature”, ete. (Reads from the summing-up.).

It does not appear to me that it 1s material for me to argue, and

I should have doubted whether it was necessary for your Lordships

vto decide exactly at what point, according to the Common Law of

England, you are face to face with a oriminal Act. It is enough
for me to say that the faot that there is this vast mass of

statute law and Common Law and authority shows quite cleeriy that

 1f the Parliament of Canada in 1868, as in subsequent years,

instead of contenting themselves with saying that you shall not

- settle an industrial d;spute; escept by strikes or lockouts, for

thirty days, had eeid: You shall not settle it by strikes or -
lockouts at all, they would have unqueatidnably been dealing with
a8 matter which was in relation to oriminal law; Rhl What they have

- said is aomething whieh is tepid compared with that. They have

| said We are not going to mske 8o eevere 8 law as that but we
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‘are going to make 1t oriminal for either employere or work people'
if an industrial dispute arises between them to lookout or
strike until a partioular oondition is fulfilled- and my respeot-
'ful submission is that on the right view of this legielation it
ie 8till a Dominion t0pio within eeotion 91. A ﬂ
LORD DUNEDIH The greater inoludee the 1eee, and the lees doee not
thereby become eomething different? , '
SIR JOEN.SIMON., Yes, my Lord, that is my whole point
VISCOUNT‘HALDANE:‘ Supposing that the provinoee were‘to'pees a law
saying nobody 1s to be in a public house after eight o'olook, and
" he 18 to be‘lieble‘fo‘e fine of a'Dollar if he is found there;
that would be oriminai'law. Do you say that 18 withinvthe compe -
tence of the Dominion? | ' | o
SIR JOHN SIMON I am not sure whether we are not approaohing the
famonr reflection about the nnocoupied tield.
VISCOUNT HALDANE:.'I want to‘get a 1itt1e'awey from the unoooupied
field., Here is section 93; whioch says that municipal institutions
are exclusively in the hands of the province. There is head 15,
which says that the imposition‘of punishment by fine or~pena1ty,'
for enforoing any law of the provinoe in relation to thoee things,

is given to the provinoe.

Why 18 not thaivgiven exolueiveiy to the pnovinoe?i Can you
 reai the worde‘"any matter“; at the end“oi seotion 91; as |
inoluding fhaf?v Otherwise it’might reneal e#erything nhioh‘
eeotion 91 touohede It has never beeneeidthet,the~wor@euat fhe

end of eeotion 91 are anything but words of construotion. I am
‘not sure under which speoified head of seotion 92 the penalty '
would come.
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VISCOUNT HAIDANE: Primerily olvil rights, but 1t might be under 8,

Municipal Institutions. Tﬁiswis a Municipal Iastitution.
SIR JOHN SIMON: Your Lordship ﬁas‘rererring to the osse of a
mblic house. | | | |
VISCOUNT HAIDANE: Yes, I thqught'yon hed gone back, ILet us
agsume that a regulation has been made by the Muniocipality
of Tbronto that nohbody 1s to stay in a publichouse after 8
‘o¥6look et ﬁight, and there is a fine of a dollar if he does.
SIR JOHN SIMON: I suppose the power of & Munioipality to make
by-lawa for securing peacs, oider-and decency in a town is

'unquestionably a Provinoial mattpf;

VISCOUNT HAIDANE: And 1t imposes & penalty.

SIR JOHN SIMON: I do not see myself the difference between saying

thet a man shall not be in a public house»aftér‘s o'clock, and
~saying that a men shall not eat chocolates in & theatre, E
IORD ATXINSON: Doesit not make a difference if it says he shall =
be sent to priéon? ‘  .
SIR JOHN SIMON: 'Whether we are deéling with a piece of Pfovinoial'“
legislation or a piece of Dominion legisiation, merely saying
that you shall not do a certain thing, and if you do you shall
bay so much, that is purely énoillary to the purpose, presumably

the lawful intra vires purpose.

IORD DUNEDI N: Section 15 is really corelative to the other
thing. You shall not meke legislation Which is truly olvil
ocriminal by adding & penalty., On the‘other hand true oivil
legislation shall not lose its character.

'SIR JOHN SIMON: I should not suggest for a moment , supposing you

had an unquestioned ocase of legislation Which fell within
- oivil rights, I should not seek to argue that mérely because
| there was appended to that & penelty that it was a oriminal
matter., Supposing it was a provision that no men shall
practice 1n’this Province as an auotioneer unless he has a

1licence from the Town Hall, end if he does practice &s an
suctioneer without getting & 1lioence, he shall be fined 20
dollars, I ocomprehend beyond all question that the provision



that he 18 to get a 110enoe from the Town Hall is no doubt
"1egislation whioh affeots his oivil rights, but the. appeﬁhge
that if he does not do whet he 13 told to do in exeroieing nis
civil rights,he shall pay a fine, is a mere appendage.
VISCOUNT HAIDANE: Do youe ay that under seotion 91 the Parliament
‘of Cenéda could meke it & serioue offence if hervielates ‘the
~ terms of his lieence, although it 1a a Dominion law?
SIR JOHN SIMON: I do not lnow how that might be; there is & |
good deal of authority about it. | o |
VISGOUNT HALDANE: I a0 not lmow of the Dominion ever legislating
'oriminally to enforce the statutory provisions of section 91.
I am suggesting to you thet under head 15 thevProvinoe has
power to pass oriminal laws which 1t could pass if 1t wae
anaoting this statute, end then 1f so the Whole matter is
within the competence of the Frovinoe. -
| SIR JOHN SIMON: I do not. think that my Lord for the moment
| appreoiates the bold position that I take up. Heeis being =
‘too good to me. My Lord 1s being so good es to suggest that
I am saying this 1s a matter of oivil rights under section 92,
but I save myee;f by saying that the provision . about punishment
and conviotions would come under section 91. That is not my .
‘point; I go much further. I say the topio thet 13 being dealﬁ
w;thnhere is or;minalblei,.epd‘the ciroumetEnee that you say "
not1;hat'a-mahieﬁa114nevef:eetﬁle an;iﬁdusirial dispute except
by a 1ockout or & strike, but that before he claims to do so
something else must happen, xtxxx nxk does not in the least
prevent it being oriminal. ' That was the point Lord Dunedin
put to me. I go the whole way. , |
 VISCOUNT HAIDANE: '~The‘statute goes further. The statute is |
saying you are not to do something which it appears to aseumee'
you might do; you might giﬁe these notices and declare a gtrike
or a lookoﬁt.' It says you are not to do that. It 1s not a
Vetatute enacting the law of conspiraocy; it 1s a statute to put

in a further restriction.
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SIR JOHN SIHON: Let me put 1t in a slightly difrerent wy. I am
-only putting the argument ag best I oani it 1s for your .
 Lordships to judge. Supposing that af ter 1867 you hed in
aucoession two separate enactments ef the Dominion Parliament,
end supposing that the first of those enactments eaidiit shall
<be unlawful for eny employer to declare or cause & lockout, ern
for any employes to go on strike in the case of‘an industrialv
' dlspute, and it stopped there, thensupposing that there was a
. seoond and subsequent enaotmant of the sane Dominion Parliament'
iwhioh saidz“With reference to the law we have already paaaed |
I:Lt is unlawful" - Which means oriminal - "fop any employer to
declare or eause a strike, and we amend that. by aaying that
.Vthey may do so as soon as & partioular 1nqu1ry hes been held" |
it that is the positlon why 1s not the whole of that oriminal. |
lam B o |
VISCOUNT HALDANE: That is ome way of putting 1t.
SIR JOHN SIMON: Tt is the my I am putting it.. ,
VISCOUNT HALDANE:' The other is to say 1t 18 unlawrul to do thia
unless there has been & reference to a Bo ard?
SIR JOHN SIMON: I havo read the words of the statute, but I have
| put them in two Acts of Parliament 1nstead of one.
VISCOUNT HALDANE: I am looking at the statute itself, Will you
look at page 56: "It shall be unlawful" and so on. Is not that‘
making semething'unlawful which.ie treated prima facie by the

statute ag being lawful? |
SIR JOH SIMON: The whole point of what I have been eaying thia
| ‘morning is to show that the subjeotmatter‘of eriminal 1aW‘in.
Caneda was th;stln 1867, We have to transport ourselves vaok
to that dste. L |
VISCOUNT HAIDANE: All I mean is that the draughtsmen of the
' Dominion Parliament Act doea not seem to have appreoiated that.
' SIR JOEN SIMON: fPeeeibly therevmight be some people in England
who do not anpreoiate that 1f we had been legislating in 1867

"1t Would have been neoeeeary to have enaeted’for the first time -
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that s8trikes and lockouts wefé unlawful, because Chief Justice
Erls and Sir James FitzJames Stephen thought it was already

- oriminal. o _ | o

VISCOUNT HAIDANE' I think it WOuld mean thﬂt'public opinion
had got go strong that th@ law was treatcd ag obsgolete that
you might not combine to raise wagea, and the Conservative

- CGovernment of that dey pessed leglslation. |

SIR JOHN SIMON That 15 perrectly true.

' VISCOUNT HALDANE: Supposing they passed a statute saying that
strikes end lockouts were illegsl, would that be within their
povwers? | : A | | |

SIR JOHN'SiMON. Yes, I submit so. All oriminal law whith prbhibits
human aotion and punishﬁs it 1s to that extent & thing which

‘13 called interferenoe with oivil rights, but the test is not'
whother it interferes with oivil rights, the test is a different
test, what is the éubjeot matter in relation to Which the law

1s really”passed;" To give en illustration that is:famiiiar

ag long agoqslﬂusgell 7.‘TheAQueen, ybur:iordships ﬁill
| remémbeg iﬁ was pointed.out ﬁhatunivergal prohibition vfor; ‘ 
Canada may intérferé with the séle of liQﬁor‘under 11cenoe, and
. -the gran£ing of 11§uof‘1icences foﬁ the ;éising of tariff

' revenue, is a Provinocial matter, but I say that the Province

probably may 1ntqrfere with the sale of liquor ino]uded 1n.the_

licence, but not in relation to tﬁe licences,
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I am not qgofing a paisago that:haa bqén oriticisod. it is an
11lustratiop given. It is on page 835. Uy Lorda say:

_ nguppose it were deemed to be necessary or expedient for thiy‘
‘_'national aafety, or for political reasons, to prohibit the

sale of arms, or the oa:rying of arng, 1t could not be oontanaam
that a Provinoisl Legislature would have anthoritxn by virtu. -
of aub-asection 9 (which alone 18 now under 44scussion), to pasa
- any such law, nor, 1if the appcllant's argument were to pruvail
would the nominion Parliamnnt be oompetcnt to pass 1it, ainoc

" guoh & law would interfere prcjudiotally with the :thnuc
"dorivcd t:on 1iolnaoa srantcﬂ unaor the authority of tho '
Provineial I.cgiuatuu tor thc ulc or. the. oury:lng of. a:nu.
Their Lordships sk think that the right construotion of the
ensotments QéothQt,lgng,j§‘gyy{§noh 1noonicnilnt oona-qﬁcnoa'.
- Then doncs this critical'acnfcnoc- "It appcara to them. that A
lcsiulation of the king referred to, though it might 1ntcrfcrc
with the sale or use of &n artiolc 1noluded in a licenas
grantod under sub-sestion 9 ia not in itself Icgialation upon.
or within the subjeot of that sub-acotion. and conacqncntly

iz not by reason of it takcn out of tha gcnoral power of the

L razliamcnt of the nominion"'

VISOOUNI H&LBABB.- That 13 a oritioal scntonoo whioh raises
the prinoiplc.»' | o .

‘SIR JOHN SIMON:- Yes. ; am thorough1y ‘bcaring in mind\wh;t:
we know now, that there are passéges in Russell v The Queen )

pgrhnps'ovun'thc actual'application,ot'1t._whioh have besn
sonetines thought to be vnzy*gonbttul.‘ 'As my Lord Haldane
‘.saya. the test on the construotion of the statute is vixy

~ properly put thers, the real test is: What is the subjeot 1n
zelation to which thim 1sw is phsoed, and the oircumstance that-
having passed it you 1nt0:tore with this, that xmix or thc othnr
18 in certain aspects very relevant; 1t is one of the miafor-.‘

- tunes or.lcgialgtion that you have reaction other thap what is
cxpcot.d(,iixt is intgrostingvto obao:io this -- my 1odxnid v
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friend has been good cnough to givc ne sona of his thundcr ---,ZL

" one of the points whioh ny Lord Haldane has been nuggosting for
;thn purpose or tast cxaotly tha point argucd by urx Benjemin 1n ‘i

‘,Ruascll v The Qucen unauoocssfully. I might os1l the attention

of tho othar mcmbora of tho Board to thia. The point Loxd

Hlldanc raised by uay o? diaouasion Juat now, not 8% all ',

B tdopting 1%, nbout Proviaoial oriminal law. is cxnotly tho argu-
- men$ whioh'waa ungwocessfully advanced by Hr Benjamin in Russell
¥ The Quesn.  Let me rcad on page 840 of 7 Appeal Oases: "It

vas argucd by Mr Bcn:anin that 1f the Aot related to oriminal =

law, it was provinoisl oriminal law, and he referred to sub- 3

uouon 15 of seotion 92, viz., 'The imposition of any puniuh- o

| mcnt by fine, pcn&lty. ox 1npriuonnont for enforoing any law ot

the provinoc made in relation to any . matttr coming within any

of the oclasses of subJects enumerated 4n this seotion'. Mo |
'doubt this argument would be well founded if the principsl nattcr

of the Aot could be bronght within any of theas olasses of )
o uubjcofa;' but aa far as they have yet gons, their Lordships -
f641 to see that thia has been done". | o
. VISOOUNT HALDANWE:- I am with you on that
SIR JOHN SIMON:- I know your I.ordahip is.
V1300037 H&LnAnx.— The qucstion is reslly: Is thin pxovinvi&l |

or dominion"i |

SIR JOHN SIMOHza That is the wholo point. Your Lorashipu
,"on thi- point are not. likoly to dieag:ce as Yo whnt the tost 18,
'ot courae I am only an advaoatc here, ‘

VISCOUST EALDANB:- I only refer to sub-scotiou 15 ot aootion
92 aa showing that lcsialation by the Province on that unb:cot
‘onld not noocaearily bc incomplets for uant of oriminality

'9IR JOHN SIMON:- I take up the position befors we ocome. R
the general Iﬁﬁjcot-nlttcr or residuum business in acotion 9l.

My submigaion is, you take seotion 91 and go through its speoific
:hcada;‘,thcn you take acqtion‘sz‘and 80 fhrough its apooifio heads.
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You 6blcrvi what 10 fect waaAthn oriminal law'and the #1618 of

oriminal law’whiah Oanada adoptad by tranafex whcn thc Dominion

 waa oroatcd' 44 ia unquostionably & body which 1n01udcl 88

Iord Wrenbury said jnst now, the pow!: to p:ohibit that !o:m

'ot aotion, dangerous 1t may be %o the eommutity. whioh ig
‘endeavouring to settle indugtrial disputes by force whntho: 1t
is Yy atrﬁko or“iookout.« It 498 one of the moat intcrdatipg
'thinga in thc history of industrial scttlcmouta. and wost

1ntarcating'whan one reoalls that Mr Mnokcnzio King was thun

an offiolel in the Miniastxy of Laban: and had. in an otfioial '
charaoter as a nopartmcntal investigator, something to a0 with

it, And‘ohc undexasssdnds his intexest in it to-day. \'It ¥ag &

fvo:& remarkable 1dea acdiug thnt modezrn oonditionl will not -

. stand the porpctuation of the severe Oriminal Code whioh some

people hcld in thc eighteenth aentury; with out modern oomnnnity ,
we cannot do 1t, but what we do0 18 this: The attcmpt to settle

linduatrinl diapntca by this form of oombination in Buglaua is in
,tho last degxee 1n3uriouu to the publio wcal. let us bngin by

laying 1t ahall ‘be unlawful for any cmployur to declere s look-out

or for any omployla to 8o on- atrikc. but ao not let ua aay that
that 1is for ever, let us. aly that it 13 to be 80 until this

, 1nqniry hsa been hcld. and this Boaxd has :cportnd. ﬂhon we come

to the 1nqn1ry a thing whioh.nord Dnncdin put at tho outsot ot

Tli tho oase whioh has to bc oonaidoroa whcrc %0 we stand? I do not

nndcrltand it to be suggcltcd that it 15 nlt:a vires thc nominion4

‘ Parlianont to say they will havc an inquizry, it 1s uot ultra

o vixua. thnt 1taclf 18 not ultra vizres in any view, The 1nquiry

ia mozaly the oondition whidh has to be !ulfillcd boforo ¢
becomes lawful to strike. Aa a mtter of faot our own body of
Orininel faix law st this moment contains things pot altogcthcr :
unlike it.. A& yoﬁxvlordahip knows there are certedin publio.
aorvioos. saa—works arc ons, whek as & matter of fagt proviaiona
sre made to secure that thgx' should not be a sudden ;zgigfoft ot

.thq.gau?withouta'orime being committed.
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LORD<ATKIUSQH3-' Lightuing gtrikes? : ,
© SIR JOHN SIHOF:- Yes. - To summarize this case,.I could put
it in thrcc propoaitiona'by laying that a8 law in canaaa whioh ‘
pxohibitca look-outa or atrikea aa 8 means of settling 1naustrial
diaputns&‘mnat be in :g;ajion»to‘oxinipal law, 8 1ightning

 atriXe o:'.-" a 1ightning io&k—out is & kind of strike or a Xind of .

,look-out of that soxrt, ana the oonolnaion of the nyllogiam is
this law whioh nayn. though you may lcgitimatcly strike or
lock-out, savisg a 1ightning strike or @ lightning look-out, the
‘truth msd be known !1rat. and, therefore, within the ‘topio. "
LORD AEKIHSOH:- I oannot hclp thinking 1f a man has & oart.in
lcgnl right to do 4 ocrtain thing and you pass en Aot to aay
~ under gertain oixounntauo.n 1t ghell be o orime to ao ‘that thing.
you intexrfere with hia oivil.righlt. and makc 1t a crimu for him
to exerciss them 1n s pa:tionlar way. o

SIR JOHN SIMON. That is true, and I would agree to 1t. I
think it is true that you interfere, but none the less the oircum-
, ataacc that you make cvcn 8 new criminal 1aw will not prevent

Jyour zogulltion being in - rolntion to & oriminal matter. ,
| LOBD.ATKIHSOH:- I think it 1s both; 1% is in relation to

. cxnroiling his right 1n 8 Wy that is oriminal,

‘81R JOHH SIHOH. ‘Loxa Ajkinaon fallowa this: The position is
taken up that it 18 in rclation to both, I mention the languasc
at the lnc of sootibn 91 18 that 1f it 1s onos eatablilhcd that
the 1031alation 1s in rclation to onumczatcd topios in scction 91
it is pone the less within scotion 91 even though it is also :
withip an enumerated topio in seotion 92. ‘ .

VISOOUN? HALUANE:- That garely osmnot be quitc r:lght. thcrc are
many 3 hisgs within gection 92 whioch touch heads of section 91
 and whioh ynt in geotion 92 prevails,

SIB,JOHB sxnon-- I am using very careful langunge,. I am aaying
in relation.to’on both oocasions. Would Loxd Atkinqon at any
rate follow my reference? | | | | -
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- “VlscoﬁﬁrlﬁALDAEE:-' To olca: it up, surely thcae wozds at the
‘oonoluaion of meotion 91 whioh wcxc cormented on vcry oa:ofully

in the oage in 1896. simply moan that the whole o?f thc subjects -
RETY aoction 92 are inoludcd.—aaé loonl natters 84 hcads in snotion
91 are not t0 be constxued as affucting then. ' |
f SIR JOHN SIMON:- I &n not disculsing aome vaguc~ahd impossidble
hintezland. | - - R

VIscoun? mmx.- I am slemed at that. |

SIR JOHN SIMON:- I am. kaeping vary olouc to the ooast._”'

YiSOGUHT'HALBAHB.— But & olqim to thc hintcrl&nd often givca
risl to. warfere though you are uot going. there.

SIR JOHB SIHOB. | will Lord Atkinson look kindly at thn Joint
 Appendix Statutes on pagu 2; my Lords know it wnll. I am afmliaj
‘ 11 1: prob&bly 1nuoribad on your heart. -

LOBD ATKIHSDB.-. WC Ihﬂll never forget it.

3IR JOHH SIHOB. nAny matter coming within any ot thc olasaca
‘of subjcots cnumoratcd in thin ncotion" 1 am goiug 0 snbati-""
tute: "Auy matter whioh is rcally in relation to the oriminal law™,.

VISCOUN? EALDANB:- It 1o & very materiel substitution. What does
: 1tjcomc.v1§hin?_.g "‘ ,_ | “. o u'f B B o o
312 JOHN SIMON:- I em not meking eny asurtion about thu 1aw.

I an mexrely putting ap argumont. " ' e

VIScoUns HKLDLnKz- I quitc follow 1t. but it is. not the
" sgquivalent of the worda. -

SIR d0HW SIMON:- . If mw'xo:d will. forgive me, I am d.aling with‘
the obnlrvetion of Loxd Atkiuaon who gaid his proscnt imprlaaion
was these particular thinga osme within both. | |

LORD- ATKINSON:~ Evory man has & right to fish in his own fresh
water, but he must not use a particular 1nstrumqnt;‘ thn eusotmcnt;
is paaéqa'tofnakc'thaf a oiimc 1f he does that. - |

$IR JOHN SIHOH Your Lordship naa ny point. .I'want'fo séy a

woxd about thc Board of Comerce oase whioh is quite :trcah in ny

memory. I had the honour to argue that csse, and I found myself

—
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fon the aidc whioh prcvailcd. I recognial that thc Boazrd o?
Oommcroo aasc is a oaao ‘whioh gona as far againat me au any. oase

- at prcncut roportcd. " the diatinotion, 1f T may any so.‘ia a
© 'very plain one.  The Board of Commerce ocas¢ ia in 1922, 1.;

Appeal Oaata.'~l : |
LOED ATKIHSOH:- It is dittioult to rcoonoile that with
 Russell v !hc Quoen. ‘ o
'VISOOUNT BALDANE:- If you had not Rnaacll v The Gueen you would
" be in & great dittiaulty notwithstnhding your ingenious &xgument .
of "to-day. ‘Bglnoll v_The Quoen is really your shéet anchor.

SIR JOHF SIMON:-. I am not throwing it over. I rather thought
it nnst-bq‘oonsiaqrcd in rol@tion to fhia; snd I want to sﬁﬁmit
" a short srgument about the Board of Commerce osse. 1h.r.; the
first objeoct was to prcvant pcople vwho were in poasession ot goodn.:
who o‘ned ‘goods, fron cxcroiaing one of ‘the ordinnry oivil rishtl
of everybody who ownu a plece o! movable propl:ty. uamcly. of
 melling 1t. | | | N
LORD ATKIISON:- Ai_auy price he oouia’ggt.' N
. BIR JOHE SIMON:- That 1s what 4% was, 1t wae an unjustifiable
| 1nt¢rf§iond-. 1f I may use that rather dsngerous substantive with

oconsracts, it wam the first purpose of the Statute to 1.31.1:«. in
zolatiou to privntc rigbts.and thcrcforc thexe 15 & VeIy broad
distinctian between thut olass of goeéi and what we appcar to be .
‘dcsling with here. I pcrtootly unaorutanc your'Lordahip's anxiety
- legt the present statute we axe now discussing should be 1bnnd
matnrially %o touch or trenoh a3 it is said, upon 'propoxty and
‘eivil rights".  The right answer, as I vemture to snbmit. is

that after all that s or may be & conmeguence, but the whole

point is, not what 1s the comsequence. but what ia it at which the
sfdtntc 18 siming, and it yon‘h:vi in the present instsnce s

atatnto which 1s aimiug at the eatadlishment and prcacrvation of
 publioc oxder,. or at the prcvcntiou of 8 particularly dangcrouu
kind of disturbanae, at rcstriotipg‘at any rete the cxcroiaq of
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oomb;nafion in oxder to setile industrial disputes by forcs, it
is nofhing to the point to soy, yes, but 1f‘yon do those things,

‘;1ndideatélly you will touch the olvil iightc of A or of B whoriuq

- 4n the poard of Commezce case that was the very thing which the

Aot was aiming at. 1 can imagine ny friends t&lking about

"to:estalling and :ograting and 811 thoao 0ld thiogs. Your
- Lordships obaerve the Boaxﬁ ot Oommarol caal went far boyond that,

the law of forestalling and Tegrating was obaolete. !hc objcot

-was even if you had got the soodl in your shop slthough you madc

no spcoial arrangements to oornur the market, you could not sell

then exoept on partioular terms. ‘ .
LORD ATKINSOX:~ !hat is & very old pzopoaition; although & mAn

might have money in his ohest he might not lend it at interest
beyond s certain gum; he was 8llowed to‘glt intersst bnt:not.at

~ & highex :ltc of intereat. than was 1ndioatcd§

SIR JOBI SINON:~ 1% Ionla be an amaring thing to tit 1hs book

. of Mosaio Codes. 1nto acotiou 91 and geotion 92,

VISCOURT BRLDAHB:- I havc alrcudy pointad -out the fo:m of thc

Aot 4n qucatiou in this canc' : 1t appta:u to rcoognisc thc right :

to cntc:‘into combinttion and to do ccrtain things, and thoa 4o

 ’p1ohib1t 1t 12 thc:c is an 1nquiry ordlrnd. It may be duo to a

vagud atate ot ming on. thc part ot tho draitaman. or 1t nay be

" he thought these Acta woro all out of date in 1867,

'$IR JOHN SIHOB Ihcre wag & good deal that hnppancﬂ even aa

" lete ag that 1n this oonutry. and you get Mr Justice Stephen

writing mich later than that. Then your Lordships observe about

" the Board of Comuerce oase, in that osae your Lozdehipe®' judgment

conceded some poxtions of what I have hexe. I will csll attention
to & jaaéagc on thc lagt Pege ot»th| :udgﬁ.nt whexe, aftcr'cmphn-.
sieing fhe faot that thia really waa‘entrcnohing upon the ‘
Provineial powor. your nordahip goes on to Bay: "It may well be -
that it ia within the power of the Dominion fnrlinmcnt to 0311.
fox oxnmpll. for statistiocal snd other information which may be
valuhbln'for guidanos in guestions attiofing'canada~hszd whole".

Let me build up a8 little. ILet us luppoai that is & permissidble

Ny




action for the nominion to takg.‘ Iet us supposo that by pnbliah- 

'1ng suoh infoxmation thoy zually got pnblio opinion to work.

Supose they e8dd: We are going to have rovidpd & preciase inguiry .

in this ocountry. Hobody qﬁeations that ie within thl'acmpotqndi
of the pominion. Now I et back to my original argumcnt: e

N the:ctorc I anm 8% 1iberty to tzeat what 18 the matter in diaputc

--= this is pntting an ursunont of » oriniull ‘1law in the full
aenac of the Dominion --= the ciraunutanoc that 1% alao providcs.

aa Loxd Tunedin pointed out. tor 1nquiry. I do not know that 1t :

is quite statistioal, but 1t involves a detailed examination of
tha‘iircumatanansf prioca and wages, and 811 that sort ot'thing.'

and that i»s snpplcmcntnd by saying: You mast produon your books,

 and you must show us this and that whieh is 1noident&1. 80d mekes.
. the wholse thing stand as one oonaiatant Gode. if you are &akaa

.yon ‘would aay that is a mattnr which is in xelation to e spcoifiad

slags of oriminal law, and thorltorc ouy argumnut 1a thin - I
the grourd Mr Duncan has fone over

-~ have not go!o over X hopc. though I anm moat dccply indobtca t0‘~ 

it. and X inoludc 1t - bnt I oan pnt my snbmission it any

© under four heads, and 1:‘yqqrnnp:aahips.wonld.n;low'pp“to ledve

.. the xesy of the axgment to my learned friend Mr Olauson I shell

be obliged especially as I feel that I an having a very speoisl

ingulgence 8t your Lordships' Board‘torzwhigi I am most grateful.

VISCOUN? HALDANB:- It is & most important omse.
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SIR JDHR SIMON: It ie.‘ . § ahould say when you contrast seotion
°2 8 end eeetxon 92, thle law 1s not 1n relation to any one of the

16 ole-aee ot eubjeote eeaigned to the Provinoe.\ I do not want

to‘repeet the ergunent. but in order to determlne that ne have
to reed eeotlon 91 s !ell as eeotion 92. - When I euy thet, I

- do not meen thet. oneimte one‘e self up in a room with eeouon
e;-92 and nothing-el 8 but one reede eeotlon 91.and eeetion 92, .":
"f,ﬁend eoneldere whet light eeetion 92 throue on eeotlon 91, end mw
'V erguaent 1s thet as the reeult of thet it doee not reelly come .
| l'within any one ‘of the 16 enumeretione in aeotion .. I eubmit.
‘Zl'eecondly, that 1: 1t ai4, whlch I altogether diepute, it would
v‘*the ‘more nearly come under the leth. heed. tbe nst one, than
.';lnny other, the heed.,”looel or privnte Neture in the Province" .,“
. But 1t 18 not under that, beceuee 1t 1e a thing lhloh ie in |
ijAreletlon to end etrecte the body polltlo of the uhole Douinlon.
;* Your Lordehmp remembere the paeeage in 1896 APPeel caaee, at |
"pegee 360 end ael. -hich pute 1t very clearly. I nill not . |
v-‘break lnto an argument egeln, but whet I meant wns thie.-_,Ihx
l_ the Attornezﬂaenerel for Onterio v Attornez oenerel ror the Dom nion

et Canade.Lord Weteon eaye thie: 'Their Lordehipe do not doubt ;

that some metters,in their origln looel and provineiel. might

' attain suoh dimeneions ee 1o affeot. the body politlc ot the o
o : ‘Doulnion. and tO juetify the cenedien Pgr],i.ment in pa;ging 1;.; |
'f for their reguletion or abolition in the 1ntereete of. the

| -Dominion" In the. eeme wey, on’ the previoue pege. 360, rererring

to eeotione 91 and 92: "Theee enaotmente eppeer to their Lordships

" to indlocate that the exeroiee of legieletive power by the Parlia-

ment of Canads, 1n‘regerd to all matters not enumersted in section .

‘91. ought to be etrietly oontined to such matters a8 are

unquestionsbly of cenadien 1ntereet and importance" If your

| ;Lordshipe finally turn over to the Anelere to the Qneetione,
L “:thie was & oase uhere there were eome queetione put. the Anewer
B TN the third Qneetlon. on pege 371, 1e '“In the ebeenee or
nvlﬁ eonflicting legleletion by the Parliament of Oanade, their Lordehipe



are of opinion thnt the provinoial 1eglalaturea nould have
juriudiotion to that otreot ir 1t wero lhOID that the manuraoture

' was ocarried on under auch ciroumstanoel and conditions as to  §
make its prohibition a merely 1oon1 matter in the provinoo“
Therefore, I should aubmlt, as & aeoond propoaltion, Qba&a%héf

- wortscf thesrgument --the merits of the argunent oah be Judged-- |
thet 1f indeed this did come within eny clsuse snd that it was
in relstion to thai,mbgestion in section 92, the one reslly
would have been No. 16, and that 1is prevented by the evidence here,
and the very powerful argument of my friend Mr Duncan. Thsn,

. thirdlyse- I have given up my hypothoaia asainat myself now --I say
if I am a rlght in eaying thnt 1ts pith and substance is not in
relstion L0 =e~=-~ ’ !~” S ‘

LORD ATKINSON: Whet is it affcots the body politio 6f the
whole Dominion. Is it the eiil legislsted ageinst, or the sct
of the legialation. Must it be the evil legialated egeinat ?
' SIR JOMK SINON: I think so,  Teke tempersnce. The ground
on which it is said you‘are not really trenéhtﬁg upon property
and civillrigh@a. if you say you must set a standard for the
people of this pominion which they will adopt if they think fit
by looal optioh, which will emount ta; to prohibition, is exhqtly
that, B - o
LORD SALVESEN: That 4s the illness that affeota the body
politic | e
SIR JOHN SIION: Thnt is the illnesa thnt atfects the body
politio. that is the plague. ‘ ' :
VISGOUhT BALDAKE: Buppose overybody in Ontario took L0 carrying
s thcy might turn 1t into an sarmy.
5IR JOEN SIIONz They are not people of that aort, I ahould hopo :
and belleve. Thirdly, I wes going to put this: If my first
proposition is right, if it is in relation, it 1s one of the 16
‘heads in section 92, end if iﬁ ie not within‘tha‘énumernticn‘of
seotion 92, then the Respondents must win whateve r be the true
head under section 9l. There I bring in the reflection that it

18 an interesting ociroumstsnce that when you come, a8 late as the
year 1900, to-pégg;gjihe_COnstitutigpﬁror Australle, this



pertioular thing hae developed to euoh a point that the tople
of national disputes-is a topie 'hloh is enumereted in terme. e.
VISCOUNT HALDANE: ‘If it is mot within section 92, you sre
with&n the generel worde, peace order end good sovernment. | |
| SIK JOIN S IMON: !ee." I em golng to. say, 1est1y. in s sense
you may say, I am eeeuming I have Jumped the etile, end am now
r,elmply welking ebout 1n the meadon. 1: I eey it ie not 1n reletion A
to No. 16 in seoeion 92. even then the Reepondente muet win. end.
{ee your Lordehip eeid. &hey muet win uithout eonde-oending |
upon the putting or what perticuler head. and. rlnelly. 1: I
i,‘ﬂ eeked about the head. whieh is a perreotly fair queetlon to
.be put, I eubnit you ‘have to oonaider orininal law; I am not -
" in any way abendoning the srgument of trade and commerce, but I |
,eee'diftieultiee about‘ihet°er¢umen&. of course; both those heads |
R apeoiel heads, berore ever I come to peaee, order and good
‘government. and- ooneequently. ir thnt course of rees:ning is
'righx, by uhntever road I reeoh the deitlnetion, I do ‘reeoh o
 the deetination that the decision which was srrived at by zhg
mnjority of the AEPellate Gourt in Ontario ie righ& and ough& :

- not to be reverled. Iw Lorde. I am extremely obliged to your

Lordships tor allowing me to 1ntervene in this way.
‘;'.VISGOUNT'HALDANES I&_is s most reasonable request.

MR CLAUSON: May it plesse your Lordshipse . 1 sppear with
myrlearned friend Mr jy}ip  for the Attorney-General of Canada,
end,iteieAm& duty to put ehe matter to your Lordships, and
. offer your Lordships sny sssistance I can 15 the matter from
the point of view or‘tpe Government. I have listened with grest
| oere,feed,your Lordships will forgive me 1 I aer.‘edmiretiop,
to the arguments put betore' your Lordships by wy friends Mr Dunoan
and Sir John Simon. ‘I do not feel thet anything I could sdd now
iould really assist your Lordehipe. and I propose to confine
myeelf to e very narrow compess. My Lords. it 1e my duty to .
L0l your Lordehipe thie. that the Government of Canada attuoh
greeﬂimportenee,tohthxeeceee‘rrommthia,poipt errgieu,‘tt isa



"point or view that may be or uaaiatnnce to your Lordlhipl. that
| 'thtn legiulation was dealing. with tho mutual righta betlean .
"jomployera and employeea. the righta of one to ntrlke againat
R -the other. and tho rightn of tho othor to lock-out the ono;
. 1f tnat were all the legulauon was. deuling -ma. the pouuon
" wou1d bo ditrorent. but at leant I may say thia. tho viow of
‘the,00vernmont and the‘vieu.l qm inapruotQQ'to prosent to yopr
“-Lordahlpa is thiu; thnt-this iegisiation 16 legiélation paddod“,
in the 1nterelts of : third pnrty. nnnely,‘in tho interonta of
.the State as a lhole. - It ls not a queation ot aaying to A. the ‘
ouployer. or to B. tho employeo. lo uro going to interfera uith
":you. we aro going to deoido whather you,A. are rlgh&. or wnong.
or you,Be ‘ere. right or nrong; that is not the positzon. ,rho. |
" whole of the 1ogiolation 1s. 0 proteot tho 1nterelts of- good N
»algovérnmont and order of tha State and 1ntereata ot the o
Hﬁ:ordinary oitlsons ngainst the relultl uhloh llll tlow from A. aud
‘B. not settling thair mutual nftuins in such a way as nhnll provent
" a1sorder. and ciuoomtort. 1ndeed. having rogard to the reoont

o hiatory of lnbour disputes in. canada. I should not. be wrong, I

think, if I usod far atronger ‘words than ”disorder“ -and diaoomtort‘
Your Lorduhipa havo heard trom Mr Dunoan uhnt occurred in
| conada snd uhat may oocur again. It is from that point of view -
that I am instruoted to present tho matter to your Lordahipa. | |
1 do not think, thererore. I ahould be aaaiating your Lordahipa

1f I tried to dlfferentiate between the various heads under

hioh. from the roint of viaw ot the Governmant. this logialation
osh be Juatiriod. X venture to submit to your Lordahips that
'tho wholo matter ia eummed up in thil. aa Sir John Simon put ‘
| to your Lordshlpa: Tho Appellanta hnve got' to show that thia “

. legialation is in s true sonao logislatlon in rolution to aonothlng
| whioh 18 tithin the exoluaive ;novincial domsin or legialuzion, .
nnd iz thoy fai1l to do th&t. they tail on this appeal. I an ~
‘not going to apend time in rotining to your Lordahipn upon trade

' or commerce or crimlnal law. or penca. order and good government,



.1t-|uttiqeutif.tho Appellants fail to‘bring themaelves uithiﬁ
| th@ oxcluiive provincial poier tor'the Respondents to‘succecd.
‘I'cm much obliged to your Lordahips for.giving me this opportunity
_of sdding a few iobda, and with that 1 propoao.tq,leﬁvevthg.mattor
in your Lordships' hands. | " | |
MR STUAR?‘EEVANS My Lordn. ‘at the cloao of the Reapondont,a'
argﬁmbnta. it appears to me, in oy submission in reply, I have
to daal'wlth‘tlo maln poin;s. the 6ne'point railsed by my-learhod'
 friend ur Dunoun.‘uhichlih thi‘. the main pqlnt;raiaed by him .-
which; as I undoratandlit 15 this, that one has to regard the
'asbect of this iegialation; and to aee whe;her it deals with a
Dominion-wide subjeoct, or to see whether it'fylld within s
',Doninion-wido subdeot, or iavmarely s ngtter of iocal provincial
ooncorn and intereat. ~ The othor matter thet I shall hévé to
desl with is my learnod friend 81r John Simon's srgument, whioh
_t skes the bold lipe that this 1s prlmnrily or essentially nnd
hltogethar crinlﬁalllnw and ~n¢thihg-elao.‘  Now perhaps it
. would be conventent that I should deal with that tirat. Ai
venture to think that the bold aubnisaion wade by my learned friend
is actuated by the feeling that it is necessary in thia appeal
to distinguish the present case from the daaa‘of the Board of
Commereo. |
VISCOUNT HALDANE: !bu have como now" to ahat. to me, 1- the
'-.graat dirtlculty in the csse. Sir John putl it thnt. looking
at this Act, it 13 renlly an Act to rapenl the Statute of
COnlpiracy.‘ - -, I suppose you anewer: Looking at tho Aaz, it 1s
_ 8n Aot restriocting oivil rights on the face of it. Rell. Sir
John might snsver: Really. whatever its form, 1t is an Aot to '
alter the law or connpiraoy. I uant light upon this. OCsn you
| g8y the law of oonnpiraoy is all based upon oivil rights, that
part of the lsw that we have to deal with anyhow, thnt the 1..
of conspiraocy is, you sre rnot to combine to do uh;t would be
an aasertlon in the case or the individual. of a oivil right,

a combination or oonapirnoy within the lew that comes in end makea
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that legul; Ir,thererore.‘you:take.a!ay the civil right, it

is bbmbin.tion‘a~' conspiracy within the law. You say they -
'oomo in and mnko that law, and. therefore, take away the oivil

righx, not by sddaing to the 1ar of oonspiraoy. but, you say, you
| only do it by taking away the oivil right.

MR STUART BEVAN: If you pleuo--

LORD DUNEDIN: I have sont for the Roport of the CQmmiaaion o
oo which I sat, and there is a speolsl hesding desling with the
law of conspiiabj in ;hﬁ«rirlt‘ihrédline|FO£ the Report, whioh
iaa-iritten by myseit;androoﬁourrdd in by the otherh, "The
‘iubjoot'or th§ lsw of oonapiracy‘iarpcculiarly involved, snd it
is perfectly impossible to réooqpilo the opinion and diocts whioh
ﬁave been Qgpnounced-by,Judgea and uriteruxand authobq on the .
matter”;‘/ , | ,

MR STUART BEVAN: rdrtunatgly w are ieliéied from éhsering
into any elaborate aubmiaaioh'oa‘toftha law of conspirsoy, because
ﬁy case s ;hnt,thia statute goes far outaside and boyonq oonépirnoy.
whatever view may,bo(takbn 88 to what oonspiracy is in law.
© VISCOUNT HALDANE: Yes. I think it is very importsnt that you
ahould clesr our minds upon thnt aubjdot. I have had‘aome
difficulty over the queltion. ‘ Porhﬁps ir 1t 1; oonvgniqnt to you,
you'could take this stage fifat in yourAreply.

| NR uIUART BEVAN: If your Lordship pleases, I should be very
glsd to do thate It 1s perhaps not 'unimportant to remark that
in this amendment of the oriminul law, as it is presented by
my 1earned friend. Sir John Simon, it 18 not unti} the Beth. -
aodtion of the Statuta is roaohod. thnt there is any refcrenoe
. to sny offence or penalty, or anything-also.
| VISGOUNT HALDANES There is nothing about oonspiraoy in the
léirlt words. It simply t‘koa away the ocivil right-of an -
employor to deolare a look-out. or of an employce to g0 on strike.
MR STUART BEVAN: Yes. |
VISCOUNT HALDANE: Take the aimple oaae of a strikor. all he

does is to says I will nqt work; it doeu not matter whether sfer
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.'~'lorkers aly‘the aama'or'nbt. Whnt thia Aot aaya ia, You are not
to exercise thnt oivzl right. uhich is not touohed by tha law
of oonSpirucy.. - |
LORD ATKINSOR: Ono employer might. 1ock-out..
MR STUAR?T BEVAN: Yes. - T
LORD ATKINSON: One man oannot conapire. -
~ VISCOUNT HALDANE: Ho. ho can go on. strike. he can lock-out or
A go On ‘et atriko, nnd 1t may bo vory aarioul.' It I am & watch-
maker, und oy best onployel. the man who adJusti”the maih‘apringa’A
. goes on atrlko. I cannot mnko -ny w:tohan and thoro may be nobody-
else who oan. - g | |
MR STUART BEVAN: TheIIQOtioﬁa in question, section 56 onwards,
are not limited to pfoviding.for penalties in the case of azlook¥out
snd strike alone, the penslties go to matiera outside strikes
snd look-outs altogether, ss I shall epdeavoﬁr %o show your Lord-

ships in s moment. ~ When we look st the Aot itaélt; this

‘amendmentzof the Criminal lal,ork.udditiond to the Griminall
~ law of Canada, one r;nda on page 11 it is: "An Aot to ald in

, thnABrovention ln& Settlement or,Strikea‘and,Iockoﬁti in Mines
and Industries connected with Public Utilitles".
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rindn he oannot make i¢ par.

!hat 48 specified to bo the uubjeot of the Aot, and the first ,

65 ssotions deal ontirely with the oreation of a Board. the

‘functions and powers of tho Board,and the manner in which

tho appointmont of ‘the Board.may be oalled for, end there 10 :
nothing 4n all that doals with the law of conspiraoy, or

‘ dea1s with strikes or 1ockouts in any way exoept the *dsfini-

tion section on paxe 13 (f) and,(s).
Lonn SALVESEN:- I waa 1oox1ng at strike as dofinod there,

| 1t says. *“The oensation of work by a body of employoea aoting~

1n oowbination” |
lr STUART BEV!N'- Yes.

nonn SALVESBH' 8o that tnat wauld oxoludo the 1dea or a

"single person going on strike, -

Mr BTUART BBV!N' - OQrtainlv. but I am going to endeavour

'to aatiaty your Lordnnip in a mnment that whqn one 1ooks at

seotion 57 and aootion 7 or thia Aot, the proviaiona 1n that

4seot10n go outaido otrikos and 1ookouts and dsal with disputos.

LORD ATKINSON:- A lookout may be done by one man, and the
definition of it means: “ A olosing of a place ot emploﬁmbnt
or a suspension of work , or a refusal by an amployer to con-
tinue to omploy any number of his employees in consequnnoe of
a dispute, done with a view to oqmpelling his employeas , or
to aid another employer 1n ooupelling his employess, to accept
terms of employmant' One man can lock out.

ur,sruan! BEVIN'--Ono man oan loock out, 4

LORD SALVESEN:- But he muut do 1% in order to aid another.

Mr STUARS BEIAN' Yes, he rmust do 1t wit;?ulterior purposo. |

VISOUN? HALDANE:- e 1is entitled to olose his shop 1f he

It is diujunotivo-“dompelling his

~ employees or to aia another euployor'.

LORD SALVBSEN°~ That I quita agroo. . . ‘
LORD ATKINSON*- It 1a quito 1egit1mate to aay I uuat daoreaao

your wages, ir you do not agraa to ‘that I u111 loekout.
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My srmhr nvu‘ ‘Yos. rhia Act does not d,oclaro, I think

| thia 1s a point tnns ought to be emphaa1aed, a otriko or 1oox-

out 19 ulegal. a strike or lookout 1a perrootly legal .

LORD unnson-- '!ho graat ob;}oot 1a conoiliation and .
a?reemnt. < | | . '

. Mr STUART nnuu- Yes. A

LORD n'xIHSON' And you are not to endanger that by, while
nogotiation procoedings are pending, eithor 1ocf:lng out or
smnng. | | | |

Mr SQUAR! BEVAN - Yes, ny Lord and the moment the Board: has

. net and has failed %o got the part:\.os to a disputo to agree,

and the moment it has 1usued 1te report stating the facts end
oiroumstances of the dispute, the strike or lockout cam go on
merrily and the law cannot prevent them. | |

LORD DUNEDIN:- If you take Sir Johm's argument as I under=
etand it, they did not need to say that a strike was 11legal
because it was illegal at Ocamon Law, |

Mr STUART BEVAN:- I ought to toll your Lordship my learned
friend has been good. enough to look into this matter and tnero
is another Statute. ' |

| LORD ATKINSON:~ It 1s'not to Prohibit absolutely e1ther

' -Votrikos or 1ookouta, but to prom.bit strik&nafpr lockins out

wh‘lo procoedings are pendinx. |
LORD mnmnm'- ‘zhat is this Act. 81r Jolm's point was you
did not need to say that a strixe or :I.ook-;out was :u.lesal, |

'1t was ulegal at Oommon Law, .

VIBOOUN! HALDANE:~ The whole 1dea was oriminal lavw thorerore.
I-ORD DUNEDIN'- To teat that by the third seotion of the Aot

E ot 1875 11: says: "An agreemant or conbination by two or. aord '

"poraons to do or ‘prooure to be done any act in oontemplation

or ﬁn-thoranoe or a trade diapute botvoen employers and workmen

shall not be mdiotablo as a oonspiracy 1f such aot oonmittod
by one person wpuld not be puninhable as a crimo”
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That altered tné‘1aw.v Bofore that Aot 1t was punishable as a
cfinio. 8ir John'a view, as I undorutand, 18 that 1nasmuoh as

the Aot or 1815 a1d not apply to canada it ‘was tho old ccnmon -

ur SIUAR‘! BEVAN'- T ought to tou your I.ordahlp my fr:lend

has lookod into 1t and has found that there wae in 18'78 a
‘Trad.o Unions Act passod by the Dominion of Canada, I thinlr.

vour I.ord.ships ought to lmow lnu this. whother 1t 658181»8 ny -
gumentornot.. | | R S
VISOOUNT HALDAHE‘- certainl.y we ought to Xxnow it, o
Mr STUART ERVAN:- It 1s the Trade Unions Aot of 1878, This

‘followed the 1871 Aot, 1t 18 35 v1omor1a, 0hapter 30, Then
- for the purpose of your Lu-dahips noto 1t 1a :ln tho Revised

Statutos tor Oanada or 1906. L U
VISGOUM‘ HALDANE'- You mean 1t 18 reprinted? ‘
. Mr S!UAR! BBVAH‘-— Yon, 1t is the Revised Statutea, chaptor

' 151, Seotion 1.

VISCOUNT HALDANE:~ We had better have 1t in 35 Viotoria

*

Mr STUART BEVAN:- It 13 altered I am told in soms respects.

VISOOUNT‘ HALDAI‘E‘ Weo ﬂll -take the 1873 form as it was,

LRD SALVESH'- I underatand you have to oonsider tha lav as
in 1867, and 1t was the Ccmmon Law that combination was an
11legal thing.

Mr STUART BEVAN:- Yax In my submisaton rth‘ai construction
cennot be given to esations 81 and 98, -

VISOOUNT HALDANE:- Supposs it was so. Suppose that in 1867
strikes were moludad in nlega:l conspiraoioa; thon" oame ‘18"13 L
which may or may not havo altered that, but when you 1ogislato

) m 1907 undor the Lemioux Aot strikes you say uero no longer
part of that 1aw, |

Mr STUART BEVAN:- Yoa, it 1= quito 1rrolovant to consider

_what powers there are under seotion Zé that go back to 1867,

LODD SALVESBH%- The Aot you reror to was a Dominion aot

;ifglf‘v
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" which made strikes legel in the Common Law as in Fngland,

B ir BTUAR!_bBVAN:; It'follovs,substantiai;y.f1tfnot,striot1y, .

the #ot of 1871,

'LORD DUNEDIN:- Is not this dpuﬁlo—edged to you; 4r the

Dominibn did legislate as dgainstjatrikds in 1878'that;ah0wod |

that Zeally the topio of strilies. fell under the Oriminal

- Law otherwise they could not do it,
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MR STUART BEVAN: I spprecisted the risk that I zan of that
- oritioism bcing lovellcd aglinat me, and I propoae to dlal with
1%, 12 I may. | o

LORD BUBBBIH:-G it4dia nof rcquizo nnyugrcat 1ngenu1ty on myx -
part to asee i, | . o o ‘ B

MR STUART BEVAN:- It 43 & point I quite appraciate.
~ LOBG ATKINSON:- It took away from Prade Unions some of the
elements that the Aot of 1871 413 in Buglend. i
MR STAR? BEVAN:- It substantially followsd it.

VISOOUN? HALDANE:- It says: "Tnis Aot may be oitld as th!
Trade Unions Aot, 1872%, ‘

HB STUART BEVAN:- May I reed thc hlading: "Oriminll Law
Amgnged”, u! rely upon that. . Then thore tbllow fivo ncotiqns ‘
© desling with the smendment of the Oriminal lew. -

YISOOUHT BALDANE:- Ve mnlt go through thcm, it 1s & very.
oritioll point for you. ' - B -

MR STUABT BEVAN:~ Yes. 'siotion‘ﬁz saya: " The purpbacs of
any trado nniou shall not. by reason merely that they ard in ’

'.‘rcstrniut of t:aao. be dnomad to te unlawful Bo.as to rcudcz 1

any'ncnbor 2 such txadc union 1iab10 to oriminel prosecution
- fox oonapiracy or othcrwiso'

LORD A!KIBSOH:- Ihat is tbn pnzpoao ot the enactment°

HR S!ULB! BEVAX: - ch. Thcn ucction 3: "fhe purposes dt any.
traal union ahsll not by rcaaon merely that they are in rcatraint
ot trade. be nnlawful 8o as 10 rendor void or voidable any agrcc-»
 ncnt or trust”, identical with this is aeotipn 74 of the Aot of
C1em. .
| VISCOUN? EALDANE:- Is there anything else there? . | |

!BZS?UABQ.BEYIBS— Yo, that 18 a1l we get thers. Then we gtt'ti.A
section 6 which is headed "Registration of Trade Unione"'aud those
auotions go down to and inolude seotion./2 Ther eection 13 onwardu
"Rugistry‘of Trade Unions". I have not had an opportunity of
ruaging the whole Aot through and comparing.it w1th the Act of
1871, tut I think I em correct in saying énhbfanfially you will

e



.‘find it 19 the same enaotmcnt as our own Aot ot 1871. ‘It‘iill
7b¢ said againat me 8% onoe as was 1ndioatad by Iord Dunedin,
some at any ratl of theac pzoviaioua axe headea "criminal law

N amcnacd" “but gome ot these p:oviaionn might well be said in

one sspect to 1ntortor¢ with oivil rights within the Proviuoc. B
the p:oviaioa for inatanca a8 to registration or Trade Uniona.
or even thn earlier provision nnear lootion 4: "nbthing in this

Aot shall enable any court to entertain any legal prooeeding
instituted with the object of directly cntqrqing or. rcoovoriug

danagci for the breach of any of the following agxesments", whioch
are speoified”. . All those matters it may be said, if my
‘axgument in the present case is right, oreate a difficulty, but

my Loxd my answer to 1t 18 that it may very well Ye, I do not
know whether tho mlttcr haa evey boeu oonaidcrca. at all svents

it haa never oone boforo thias Oonzt that some of these provisions
in the Trade Uniona Aot of 1872 upon 1nquiry and 1nvcstigation
and grgument might w¢11 bc doolarld to e outaidl the pownr of
the nominion Governmant. -

VISGOUBT HALRABE Bct us soc what thc Aot rldlly doqa. its
prinaxv purpoac 1s to dcolnrc thnt the purposls 0f a Prade Union
are not aimply beoluso thoy are in rontraiut of trado. to be any
moxe unlawful, ' ‘
~ ~LORD DUHERIH~- Nay I rening you. and Lord Atkinson. partioularly.
yon havc 8lready called attention to the faot that this cannlisu |
- Aot ot 1872 4s just a repctition ot thc Aot o! 1871.- o
VISOOUNT KKLBAHE That is so. _
LORE DUEKDIH' That wag found to be an untortuuatc Aot 1n this~\'
: oonntry. and had 0t cffcct-d the purpoac wantad. |
VISCOUN? HALDANE:- I% did not go faxr cnough
. LORD DUNBIIN:- In the Gas Stokers' osse it was held that the
R proviaionn‘of the ict of 1871 had not in taot otteot.d the oommon
law of oouupiraoy for which an indictment would %11l 1ie; there-
foxe 1t was that we have the Aot of 1875 Therofore I anm only
.aoing Justice to 3ir John 31mon, it he werc he would say this Aot

St



of 1872 had not sffected. his statcment that at oommou 1aw the e

" thing would still be 111.3@1.

" VISCOURT HALDARE:- Yes, but Tradc Uuions were no longnr fonna

- t0 be 1llegsl,

MR STUART BEVAN:- There was the Aot‘ot>1971 ana the amending
Act of 1875, and again speaking withdut having an opportnnity
of oomparing the two. I think some of the provisions at any rate

of the Act of 16875 are to be found set out in thc canadila Aot

of 1906, the Revised Statutesw Oheptexr 131, seotion 1.

VISCOUNT HALDANE:- Wua the Lcmicux Act directed to the Iuw
of oonspirscy, or for another pnrpose? | '

LORD ATKIISON:- I suppose it was brought into oonfﬂrﬁatibn
with the Act of 1875, o

HR STUART BEVAN:- I think your Lordahip will £ind the Aot ot :
1906 brought the metter in line with the Bnglish logislation."fgi;;

VIS00Un? HKLDAHE The Lemieux Aot is pnrporting to deal E

LR
~ with something which was treated, rightly or wromgly, &s bling <7%

lawful, and it was deolared not to be lawful 11 a Boaxd vas sct

up. | | | | - _f}éﬂ
MR STUART BEVAN:- Strikes and lock-outs were lawful attcr"t:ﬁ' ,

passing of the Aot of 1872. A% the time of the Lemieux Aot 1\%'2

they waze lawful; there was nothing 11legal about them. -+

VISOOUNT HALDANE:- I want to he qnite sure., Strikes had hocn i
legaliged by the Aot of 1872.. The words of the Lemieux Act go E

rather further, they deal vwith various matte:u. but they dlll
with them on this peculiar footing, they are 8ll trected ll '

lawtul, and 1t 1s 8 Festrictisg Act, 1t is not sltering the 5ﬂ“;§3
oriminal law, but rather enaoting the oriminal 1aw? St
MR STUART BEVAN:- Yes. S
VI30OUNT HaLDAHE;~ It aocs it vy referenoe to oivil rightl.'f"‘
apd then 8dding penaltiesn for violation of the new rcstriotionl?
MR STUART BEVAN:- Yes. The Aot is not oon;ined t0 the ?11*}jff‘

poaition of regulating or suspending the right to strike. or to L
loock-out, it goca tar boyoud that in my snbmission when onc looks

at the tcxnl of acotion 57. -
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LORD ATKINSON:- It says atrikea and 1ook-outa shall not bc
indulged 4in pcnding the decision of the Oonoiliation Board. ‘
VISCOUHT HALDANE:- It seems to me to amsume you are legally

entitled to strike or look-out., but for & period you are mot to
do 1t, 4t 1s & new offence orested.

LORD ATKINSON:~ It qualifies the gemeral words.
MR STUART BEVAN:- The argument put forward against us is

this: That all the Aot does is to deal with the sublect of
oriminal law at the time of the passing of the British Horth

Anexioa Aot. When one looks at section B7 one sees it goes
far outside oriminsl mattera at the date of the British North
America Aot, I want to make that good. ,

LCRD JUGEDIN:~ I 80 not find in the Statntc you retcr me tO;'
anything ocorreaponding to assotion 3 ot the Aot of 1875?

NR STUART BEVAN:- My friend, Mr Imnoan, dis very familiar with:
the Ststute and he i good. emough to find it for m. Ttie
section 32 at thc cna of Ohaptor 125, , ‘ .

‘LORD DUNBDIN:~ - Pazaon mt. that is & pcrtaotly ditforcnt thing.
it is 1p rcstraiut of trade. ~ The third socticn of thc Aot of
1875 was. not that at all, 4t was this: "An agrcomgnt or‘oombian
tion by two or more pexsona to do or proocure to be dons any aof
1n oontemplation or furtherance of a trade dispute between
employers end worlmen shall mbt be indictable as & conspiraoy af

such aoct committed by one.pcfaon would not be ﬁnnishnblo as a N
_orime".  That is a perfeotly different thing fyom the diffioulty

that arises from s auuac Union being &n 111|ga1 body in :eatraint
of trade. ‘ '

MR STUART BEVAN:- I will acc it I can f£ind anything elsc.»

VISCOUNT HALDANE:- What s seotion 327 - "

MR STUART BEVAR:- "The purposoa of any trade Union shell not,
- by reason merely that’thcy are in restraint of tradl;vbd’dcomed
to be unlawful", | | | | |

VISCOURT EALDANE:~- That is Trade Unions. |

MR STUART BEVAN:- ILooking through it with the assistance of
By learned friend, Mr Dunoan, I do0 not see that mection 3 enaots
1t. -
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>i68$'ndnnn;ﬁg; Qifum"aorryffb reiiiiatiiif.:nnagi émonly d61ng‘
it in the absenos of Sir thnx81mbn{-'; do not wantyto pleab‘thcl
: cqll‘againat you; I am doing his argument & 11tt1q‘5natioc, I
 th1nk he would-sfiil_aay af_oommoh law sti1l thcne asots are
111egal. | | | S
VISCOUNT HALDANE:- I would 1ike to be sure there 18 no other
Ganadian statnt-'that‘féfcota this point that has emexged. Hes it
been considered? S | | o -
MR STUAR? BEVAN:- Mr Geoffrey Lawrenos has just Landed me the
Oriminal Gode which deals with offences connected with tredd
and & breach of contrect. It 1a meotion 496: "A oonspi:aoj in
restwnint of trads is an agreement between two or more persons

%0 80 or procure t0 be done any unlawful sot in restraint of
tradev, Then nuction 497: ®The. purposes of & trade nniou are

not, by Yeason mcrcly that thcy are in restraint of tzaac.
unlawful within the noaning of the lest preceding. acotion" That
48 the Act of 1871, |

VISCOUNT HALDANE:- There is nothing else in the Oriminal
Gose. o “ | |

MR STUAR?T BEVAK#- Yo, my'Lord.

VISCOUJT ﬁALnAHK:- They wcro watching 80 oloacly 1n Canada
theae oh&ngca that took plaoc hers that I am snrp:isld thty 414
not pass 1|gislation. | ' ‘ | '

MR CLAUSON:- My learned friend, Mr Dunosn, has prepered for .
the sséiatahne ot'ali-of us & very careful note treoing tho whole
0f the Trade Union 1lgidlation- I think he did refexr to aomc ‘
of it in hia addrcss Jo your Lordship, and 1f your Loraahip wnula
11ke to be farpished with particullra of 311 the Aots we ‘oan ‘
 emaily do it. o |

. YISCOURT B&LbAEB Wc wonla 1ike very much to know one thing.
Mr Duncan will be able to tell us whether therc is anything oithn:
~ 4p the Oriminal Code or 1n any other Statute which cnaotca what
corresponded to aection 3 of the Aot of 1675 hcr!. that what is

e
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p/' illcgnl it done by a uunbcr of people 15 not to bl 1110311 if \

1t ooulﬂ be aonc by one of them. ‘_"‘. o o , lV
HB BUHC@B.e May I ook that up? . o | “
VIBOOUHT‘BKBDAHE Yes, 1! you plcaac. lookﬁit up !rom your
,noto ana $6l11 us Iatér.‘ . .
rm STUART BEVAN:- I an gorry I have not had an. opportunity
of putting myself 1n e poaition to alaint your Lordahipu; t111
_ my learned friend, Sir John Simon, took this point about
oriminel law 1t 414 not ooour to one, - ‘ .
VISOOUNT BEALDANE:- The other point is: What doce thc anicux
Aot really do. doca it do anything else but rcstriut what worc |
| j'aslumod %0 be thinga people were ‘entitled to do? '
MR STUART BBVAN:- In my submission the Lemieux Aot gons far
outside strikes and look-onta. very far outside mattlxu which
at the time of the pacping,ot thl‘Britilh North Ameriocs Act warc'
the subject matter ot‘crimiﬁai‘liw.‘ It 811 turns on sections
56 gnd 57,which axe to be. found on page 25 0f the :oint Appcnﬂii

- section 56 in tcrns dcnll with strikes and lock-outs: "yt uhall

0 1 - be uullwtul for any cnploycr to declars or csuse & look-ont. or ,
' ‘ !br any employew to go on strike, on mocount of any dispute

prioxr to or during a reference of such dispute to & Board of
K Conciliation and Investigatidn undcr‘thcipiovinionl o? this aot™.;
I need not read the reat of it, 4t deals with nothing bt
strikes, lookonta and the snlpeusion ot thn righx to ﬂcclarc
~either the one or the othcr. ‘
: LOBm ATKIRSOH:- Str{king or lodking out 1: a crino. aud that
- says 3on mst not commit it. ' ,' o _ .
VISCOUN? EALDANE:- If there s a Board. It thn draftaman hnd :
thonght it was 1llegel without anything of the aort happeniug
.y one wonacra why ho 418 not aly 80. o o
M/ MB STUART BEVAN:- At thet ,(em 10 my submission, the date of
; this Act, neither & strike nor & lockout was 1110331.‘1t was
’K(., legal a: the date of the Lemieux Aot in virtue of the Oautdian B
Trade Union lcgislation.-' , '
LORD ATEINSOR:~ ~ The carlﬂlr llgiulntion took avay the

-
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MR STUART BEVAN:- Yes, and therefore when the Lemieux Aot was

Passed strikes and lockouts were perfectly legal.

VISOOUNT HALDANE:- . ‘A1l that remained waa that the Gas Stokers
strike was contraxry to the common law of Bngland.
LORD SALVESEN:- If it wes competent for the Dominion Parlia-

" ment to #xix dcolarc.a thing that haé previously been 111§ga1

to be legal, would wne not have thought 1t equally competent
for the Parlisment to reverse the prooess, as you say they haye
done in parts, | | | S
MR STUART BEVAN:- I have not considered it, tut it might
very well be that 1f they passed an Aot to amend the TPrade Unions
dot, to amend the oriminal law, whioh was the declared purpose |
of part of the Trade Unions Act,it might very well be, but that
could be dons in two seotions, you would uoffhavu‘provisions
in sections 56 and 57 of an Aot whioch in 55 seotions dealt with
1nt|rto:cnoc of oivil rights. ' |
VISOOUNT EALDAFE:- Loxd Selvesen 18 putting this: That 1f
they oould 340 one thing. why eannot they do0 the converse thing,
why shduld not they declare something that was legel to be
11103&1.' and annex pinaltiu to 41t? | |
| LORD SALVESEN:- Yes. - o
VISOOUN? HALDANS:- Supose, which 18 ¥ery remote from this wase,
tha ¢ they hald passed an Aof‘that it mas to bc'nnlaitul tdr‘auibody
to own 1and in the Provincs of Ontario, you might sey in pith
and subsfaﬁou you ari interfering iith the right to'owq 1ina‘1nt.
Ontario, which 1s & oivil right. L
LORD SALVESEN:- I suggest that oivil rights mst be construed

as having reference to the oivil rights existing in 1867, nat to
any oivil rights that mey come into existence as .a resmult of

the pominion Paxliament legislation thereafterx. . .

" VISOOUNT HALDANE:- That would oarry you very very far; must not
i1t be whenever you legislate under seotion 91 youn rmst look at .

" ¢he gtats of the law a8 it is then &nd se¢ what are the civil

righta?

. LORD SSLVESEN:- *It‘may'hc 80.
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\ MR STUART BEVAN: Your Lordship will eprreciste that since
1&67. the provinclal legialaturea may have oreated all sorts of
new oivil rlghts. and may have out away oivil rights altogether
that existed in 1867, |

LORD ATKINSON: When you take the Act of 1906, are not you
to look at all thn legialatlon that has gono on and consider and
see how it haa lett tho question of lookouts and strikes.

~ LORD DUNEDI: . I annot take from you What you said a moment
ago, it may be‘right or wrong. you.oalmly aasented to Lord

9 | Atkinson's oonoluaion an%pou have no business to do am it; you

Jgquulﬁlsaid strikes and lookouts were legal st the time of the qﬁﬁﬁhux
Act. Lord Atkinaon then brought to your notice what had been
-done in 1871 snd 1876 in this country, but that legialation aiad

'not spply to Csnada. I have yet to see 1n bleck and white how
1t is that strikes and lockouts were 1legsl in Csneds even in |
1008. S K

MR STUART BEVAM: ey I endeavour to show your Lordship ?

LORD ATKINSON: El'ho canadlnn Aot blotted out. the oriminal
element of restraint ot trade.

LORD DUNEDIN: Of Trade Unionism. A atr;ke:or,ailockout
'iua.illegul es a strike or a loskout in Englang, Quito‘upirt from

s Trade Union.

wW MR STUNRT BEVAK: I am nog reading the Aot of 1872, the - :
Canadian Act. "The purposes of any Trade Union ahall not, by resson

merely that they are in restraint of trade, be deequ to be un;bwrul,
80 a8 10 render sny member of suoh Trade Union lisble io crtmiﬁal
prosecution for oonspiriby or othermise"s /

LORD DUNEDIN: Whst has that to do with the question put to
you ¢ '

MR STUART BEVAN: I would submit that s strike is in restraint
of trade and a lockout is in restraint of trade.

VISCOUNT HALDANE: These sre not Trade Union matters; they
may be, but they sre not hoceaanrily.

MR STUART BEVAN: Not here.

VISCOUNT HALDANE: - ‘
(TOTTRE HALDA ' The gas-stokers were not prosecuted as



\iamberl of a Trade. Union.

ME STUART BEVAN: uy learnod triend refers me again to the
Criminsi Code in the Revised Statutes of 1908, Chapter 146, st

'aection 498, uhlch may provide the anauer. I anm éorry I have

not bad an opportunity or looking 1nto thia..‘ Section 498 aiya:
"Every one is guilty of an,indiotable offence and lisble to s

‘penalty'not exceeding four thousand dollars and not 1ees~thah

two hundred dollars, or to two yesrs' imprisonment, or, if a

‘corporation, is liable to a penalty not'oxooealng ten thoussnd

. dollars, and not less than one thousand.QOl;aru, who conspires,

cbmblnel.,qgrooa or arranges with any othor‘parson. or with any
railway, stesmship, stedmbo;tldr transportation company,--(a)to
ﬁnduly 1imit the faoilitied tor‘trahaporting, producing,
nanurncturzng. lupplying. storing or dealing in any artiolo or
commodlty which may be [ nubject of trade or oommerco; or, (b)
to restrain or 1nJure trade or oommeroe in relntion to any auch

srticle or commoddty; or,(e) to unduly prevent, 1imit, or leaaen

‘the manufaoture or produotion of any.auch artiole or commodity,

or to unreasonably enhance the prioce thereof; or(d) tb unduly

prevent or lessen competition in tha produotlon, manur-cture, pur- ”
chage, barter, sale, tranaportntion or supply of any such article
or commodity, or 1n‘the-pr1ce of insurance upon pe rson or
properiy. 2. Nothing'in'thia section shall be construed to apply
to combinations of workmen dr‘employeea for thelir o;ﬁ feaaohnble
protection as such workmen or employees®.

LORD DUNEDIN: That is no qngwer. ‘ SQction 498, uhich you

" have Just read, makes a new offence in certain heads, snd thon

says: As regards thia new offence, s0 end so. | ,

MR STUART BEVAN: It seems to recognise that combinations of
workmen for their own reasonable protection is a thing pefrectly
1egal;thnt is as far as I cen g0 at the moment. |

LORD DUNEDIN: !bu are taken at a great disedvantage on that.
I em not oouplninlng. because thiu ‘argument of Sir John Sizon's

was quite new, and there is nqt.a‘trace or it in the Jjudgments ‘
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R in the Court below. and. as I aaid. you are at a great disadvantege:
"~ do not think I do not sympathise uith you, because I do, but that -
~does not ensble me to swallow, because you sre at & ‘disadvantage,
aOmething that does hot lntilty me . | :
MR STUART BEVAN: I may‘have an'opportunity later of seeing
if the section of the 1876 Act finds 1tl way into any Canadian
1egia1:tion. lay I say thnt in my aubmiaaion the considerations
with regard to the lesy of conspiraoy, the position of strikes
snd lockouts, is wholly irrelevant to the discussion in this
case. If Iem right upon that, that absolveg me from the
neoessity of invontigating the matter with regard to'thia_later
| point ihat has been taken against mé. . Now my groﬁnd for
submitting thet is to be found in seotion 67 of the Indtstrisl

Disputes Aot. Will your Lordships be good enough to look st it,
7

f’}?ﬁﬁg that is section 57 of the Limesux Aot. It goes further, in my

aubmiséion, than desling with strikdu snd lockouts, which,
aocording to the other llde. were matteru of oriminal law at the
timo of the pnasing or the Britieh North Americs Act. It aayu:

' “Employeru -and employeol lhlll give nt least 50 days' notiee of
any intended chango" this has been altcred on page 30 by the.
smending Act, aeotion 57. and I had better read tho amendment.,.
"Employerl and employees shall give -t 1enst 30 daya notice
of an 1ntended change -ffecting conditiona of employment with
respeoct to wages or houra". ~ Now, atopping there tor a moment ,
thst deals with'all oases, it places every employar'and‘employees

/ under this obligation to give 30 days' notice, irrespective of

- the fact aBs to whather<tif§1ke or loockout is in contemplation or

not3 it is a very wide invasion of the'oivll rights of an employer

el

-

or employee.
VISCOUNT HALDANE: I‘wiah you would not go so fast; I want to
~ 8es this, there may be ndthing in it, but I went to see what
the provisions of secotion 5! saye It is drawn in such a way
" as to require oareful oonaideration: "Provided slso that, except

where the parties have entered into sn agroement under Section 62

3«7
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| of this xdt;'abiﬁing in tnis'hoﬁfénﬁil'bo held to restrain any
ouployer trom deolarins . lookout. or uny enployeo from going on.
utriko in respect of any disputo whtoh hll boon duly rererred to
s Board and which has been donlt witb under seoction 24 or 25 of
" this Aet, or in respect of.any d;apupe which has bepn the subject |
\//// of & reference undér‘tho provisions oéncefniq%frailway,diaputéa
in the Conciliation aml Labour Act”. Does not| thst make it
lawful, by swmplication, for employers to declare lookouts and
tor employeen to go on strike t
' MR STUART BEVAN: I should have submitted so.
* VISCOUNT BALDANE: It is'very importsnt. It is iﬁ\thp form
of & proviso. It looks rather as if it did. o
ﬁR‘STUART BEVAN: It seems to récognlle that there is legislation
aomdwhotos I may be éblo to find'it.'or there may be none.
VISCOUNT HALDANK: It msy be the draughtsmsn thought it waa
ali th;t was hecesanry-to pﬁt in that provinu; Jou see ihat I
mean, lLorad Dunedin 4
LORD DUNEDIN: I see the polnt. S
VISCOUNT HALDAKEA I d-roloy 1t is 80 unless thialis drawn on
the footing that they were gotting rid of what waé nection 3
of the Act of 1875 1n England 1n respect of atrikes und 1ockoutn
snyhow, o
MR STUART BEVAN:- Ybu. .
VISCOUNT HALDAKE It looks to me 1ike a proviao anying that
the common law of England is not to affoot this %
MR STUART BEVAN' I Iam right about sootion 57. it beoouos ‘
'ronlly irrelevant to consider the lnw as to ltrikoa and lookouta.
oonlpiraoy and aokorth. Might 1 go to page 30.
VISCOUNT HALDANE: SOOtion 57 sgain lookl to me as 1: tho
'druughtluan vas nnaum4ng there he had said, or thought it was
‘the law without even having said it, that it was perfeotly lewful

to ltriko or look-out.‘. A
MR STUART BEVAN: Yes, 1t does. |
VISCOUNT HALDANES The ‘lookout 1s only one thing‘oonfréry to
. | : ,.v'35b -
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to thelprovlziona 6! this Act, a strike must be oonirary to the
;proviaions of this Act. N - | . |
uR STUART BEVAN: That 13 anothar obnervation to be made upon
| 1t, B o | _
' 'LORD DUNEDIN: It.ia,deolaring s lookout or going on_atrikd
after there has been a Board, “w.»,«ﬁ; o |

MR STUART BEVAN’ Ir striken and lockouts were 11103:1, one.
woniers whst the neceallty was for this particular plece of

logislation or any leglalation.

LORD DUNEDIN: Lord Haldsne's point is ageinst you there.

MR STUART BEVAN: Nowhere in the evidence is 1t éuggeétdd
that there was any power ét'denling with strikes cr‘lookoutg ,
as being 1llegal oombinhtiona.

- . VISCOUNT HALDANE: le'ought to be perfoétly clesr about

thts. The first provision is important: "Provided thst nothing
- in this Act shall prohibit the suspension or.discontinunnoe |
of 4ny 1ndu;try or of the workiﬁg‘or:ani persons therein for any
csuse not - conatituting s 1ookout or atrlko -‘

LORD DUNEEIN: It doeu not atop & man who saya: I am going to
~shut up business because I do not want to go on.

’VISCOUNT HALDANE ! Ort I will not work for you any more, theA
workman may lay. The proviso says, exoept where they have
antorod into an ngreeuent; they may 1ookout or strike exoopt
where they have entered 1nto an agraement under seotlon 623 13
that an agreement to -gree to 8 Board %

MR STUART BEVAN: Seotlon 62 1s sn ngreement to be bound by

the reoommendntxona or the Board. - |

VISCOUN? HALDANE: What &8s the othor proviaion 7. _

MR STUART BEVAN: SQotiona 24 and 25 sre the Report or tho
Board. - - | |
B VISCOUNT HALDAHE: véry velle Then 1t éaya that provided
N that, except where they have entersd into an agreement which 1n |

t0 bind them in this wuy. nothing in ths Act is to be held to
restrain a lockout or strike ? |

MR STUART BEVAN: Yes.
&7
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VISCOUNT HALDANE: 16:1a quite‘true it is only negitiio'thera.
'*iORD ATKINSON: They muy aettlo . atrike or lookout under
56. but not i the strikoru aay: “We. will go on with it contrary
to the agreement. That 13 tho only kind of . strike or lookout
as far LLIp can see. '
LORD DUNEDIN: Ir you had had this agreement and had gone
before the Board and the Board made thcir report. then after thht

" has all been done and it 1s hoped it will be settled up, 1: it

. has not, you msy go on to atrike or locknut ?

uR STUART BEVAN?: Yes, and the Statute only recogniaes or giveu

" the right after the expiration ot thnt period and thc h:ppening ,

‘of those eventl, to osuse 8 strike or lockout.

VISCOUNT HALDANE: It makes a oriminal provision: 1if you vialnto

‘the oxcopuona . that 1- to s ay, the excoptiom under 62, or undcr

the Board.Act.

LoRD DUNEDIN: It makea 8 orimina; proviaion i you, ao to apeak.'
strika too soon or lookout too soon,

MK STUART BEVAK: Yes. | o

VISCOUNT HALDANE: If you violate what 1s emacted in recpeot
of civil righta.“" o | |

MR STUART BEVAN: A qucltion then arises whether the ueotion
constitutes a orime by then partiotpating in a strike dkr lookout. \
There is no power of imprtsonmont, 1t is simply a fine. It wmay

be this doos not oomo uithin oriminal 1aw in the true sense of

~ the wrd "criminsl” at all. For the uonent I am not dealing:wtth

that. I am assuming that all my lsarned friend haa urged against
me &8 to strikes and lockouts being 11103:1 et the date of the

" passing of the Aot in 1867 1a irrelevant to this matter, spd

I will desl with that later. My first point is this, that tha

' Act. by aeotion 67, desls with thinga other than strikea and

lockouts, and oannot be justified as being oriminal law, because

it deals with thingn that never have boen -nd never could bo

- within tho meaning ot criminal lnw.-
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VISCOUNT HALDANE: Ret me get'ybur first point.
- MR STUART BEVAN: My first point is that this law does not
‘come within section 91, qhﬁmer@tidn 27, because 1t desls with

ihttera.outaide thb’orininnl’;np sltogother.

i.

S VISCOUNT HALDANES fhltfil the point you have just been.

' mkins.

MR STUART EEVAN: Yes. I want to make it good by

referring iy terms to the language of section §7.

(Adjourned for s short time ).
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MR STUART BEVAN: Your Lordship will remerber that under section 2
~ of the Lemieux Act on page 17 : "Any dispute may be referred to
a Board by applioation in that behalf made in due form by any

party thereto,provided that no dispute shall be}gﬁbject of
' reference to a Board under this Aot 1nfanyloase in which the
employees affeeted by the dispute are fewer than ten?g Then
under the defiﬁition olaﬁse, which 48 on page 12, diepﬁte
1noludes various patters. You see various kinds of disputea;
- No. 7 1s:"the interpretation of an agreement‘or & cleuse thereof'
so that if an employer has an egreement with 10 of his workmen
thet they are liable to dismissal at a week's notice, or that
they are to work an 8 hour day, any workman, there being not -
less then ten, affected by the.conetruetion,of that samreement
can apply to the Board. It extends to matters outside matters
whigh are properly described as matteie appertaining to the
efiminal law. Now will yeur Lordsh1pe look at section 57of
the Aot o o
IORD SALVESEN: It is oniy such disputes &s are likely‘to result'
ina strike or lookeut;.‘.Reading seotioe‘zl;'whiohlie the -
definition, it seys that a dispute wW.th regard to the 1nterpre-"
tation of an agreement and affects ten.an&-more may be raﬂrred
to & Board. | |

MR STUART BEVAN‘ Yes.

- LORD SALVESEN:v And the provision with.regard to it will be applioa-

able. ,

MR STUART BEVAN: Yes. I got that from the definition of "dispute
on page 12, Whichnmdkes no referenoe to a dispute of such a
character as threatens & stirike or lookout.v Section 5 on page-
lsz"ﬁhereverveny dispute exists betwsen en empleyer_and any of
his xm employees, and the partles thereto are unable to'adjuet
it, elther of the parties to the dispute may meke application
to the Minister for the appointmeht of a Board of Conoiliation
~and=1nvestigatien“.3 T think your lordships will find that is
the scheme of the Aot throughout.t Now may I oome to'eectiog 57,

»R CLAUSON: "Will mylfriend refer to seotion 17 before he g£06s on,
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Phere 4is to be a statutory deolaration to the effect that a-

lockout or strike has teken place, -

MR STUART BEVAN: That is on pege 15, end it says: "The applioé—

~ tlon shsll be accompanied by a declaretion", -

LORD SALVnSEN' ‘That rather. qualities what you said, becasuse it
dees seem that all the disputes are such 8s’ may lead to indus-
trial trouble, ; e |

;.MR STUART BEVAN: Tﬁah 1g 1if thﬁkapplioént for & Board feels he

| is Justified in making the statenent whioh I agree is to be & .
statutory declaration: L

" IORD SALVESEN: Yes. | |

MR'STUART BEVAN: Now I will go_tb section 57,%hich is on page
2%, and aé eaménded on page 30, This i1s the substantial view I
ém submitting-that the pfovisions of this go far outside the
region of oriminal law, beoause it 1nterferes with the oivil
rights of toth employers and employees, which heve no connection
with the oriminal law in’ any‘aspeot: "Employers and employeqs
shall give at least thirty days notioce of an.intehded change" =
that 1s a provié;on as between employers and employees where the
terms of the agreement it is quite true must involve 10 employee:
tut 1t affeots tho oivil rights of employers end employees where
the contract of employment in terms provides that the conditions
of the umployment may be changed from time to time at the will
of the employer. - ‘ . |

IORD SALVESEN: w111 you assist me on & matter that is oausing me:
somse difficulty. Do you ohallenge tha Trade Disputes Aot of
1872¢ o | o |

MR SRUART BEVAN: Except as to its oriminal provisions Which &re
declared to be 6f1m1na1 provisions I chalienge it. A great
meny of the provisiohs of thet Act are as to the constitution
of Trade Unions. o |

‘TORD SALVESEN: I rather fancied you must because if you‘do not, if
you admit the legality of the Dominion Parliawent to pass an

Act of that desoription, it seems to me to follow that they may
qualify it by subsequent legislation on the sams topioc,. .

—
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MR STUART BEVAN: 1 do teke that Act as being ultra vires in

many of its respeots.'

VISGOUNT HALDANE' Your fourth proposition is: that this 1s not

MR

an smending Aot 3 1t 19 an Aot for other purposes?

‘STUART BEVAN: That is so, 1t is. an Aot which regulates the

rights of masters end men; 1t declares whet the position ag

'dbetwcen mastersand men shall be notwithstanding that the terms

of the agreement of employment set up a different state of

“things from that declared by the Aot to be binding upon the

parties. It is the broadest and most complete evasion of the
civil rights of an employer and employee, and 1t purports -to be
from the very construotion of the Act. When one ‘looks at its
structure it does not start off &s a erlminal Aot does by |
declaring certsin kxkx acts to be oriminal and punfishable by

fine and imprisonment ‘Then come the ancillary provisions

which without that earlier provision of the Aot Would never

have any effeot. It says 1f you do not do the things you are

called upon to do by this Act you shall be lisble to a penalty
to be imposed in this par[ioular oase, and in that partieular
08se. That is the sanction whieh the Act provides.

IORD SALVESEN' You have the oivil right to combine. Then

MR

‘according to the law as it stood 1n 1867 this ie conferring

a olvil right rather than withdrawing 1t7

STUART BEVAN: In my submission not. I an going to try and
satisfy your Lordehips in a moment that at the time of the
passing of the LemieuX‘Aot strikes were lawful, and strikes

are not made lawful for the first time by the provisions of
this Act. I will refer.to it in e;moment.> Hy s§§§§332€enten-
tion which T shall have to elaboratevforther later on is,that
1t 13 not the position of t hings in 1857 which has to be looked
at to determine whether this kx legislation or that is 1ntra

or dltra vires; you must look at the poeition “hen the

statute, which 18 being atteoked, was passed. 1ot me take an

| example. 6ivil rights within the provinae are matters that

vary from time to time aocording to the partiocilar leglslation
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of the pertioular Frovine , &nd whet may have baen‘avoivil}.:
right in 1867 in the ?rovinéelﬁuy well have ceased to pe’al
"oivil[righx 1n'19Q6J -Sihilarly thero may be some'vivii righta
- ereated in the Provincg'by'thb frovincial legislqtﬁré érter.,
fthé}}enfvlsﬁv,'and £o ﬁgét tho position es to wiether ai |
. tho timec of the passing of the Lemleux Ac; ¢lvil rights are
interfered :iih. one rmuat look at existing civil-rightS'at‘th
dste of the alloged intorference, because it would be & matter
of acaflemic intgrest,to put 4t at thn highest,to‘say whether
sny porticuler legisletion in the year 1906 interfered with
ciﬁil righté‘as they existed in 1867. I am ocoming bsck to
that in a monment, i I may develop my submission on section
57, looking at page 30 for the moment, there is this inters
ference created by the first three lines of the section, |
No metter what the oontrabt'betweeﬁ'the parties is, 30 days
rotice ot least mist b, given for & changs of conditions,
it has & tremendouely wide scope. Stpposing & workman were
being cmployed in works%op A, and f.be master said: I am going
to employ you in worxshop B, that would bo & changs 4in th*
OOﬂuitions of employment, and the woJéan would say : tNo, I
rust heve at least 50 days notioe of your intention to |
trancfer me to workshop B;viﬁ {9 making en olterstion in the
conditions of my omployment; I am dissetiaried with 1%, end I
shall apply for & Doerd, | -
MR CLAU30KN: The words are " in respect of wages or hours",
MR STUART BZVAN: Yes, 1%t 13 only anothbr 11lustration. Suppssing
the ocontract of employment provided for thé working'hours eaoh'
- day t5 be such & number, 7, 8, é 6r 10? or whétever it may be;f.
the omployer from time to time shell decide that wWould be
.tha contract betueen the parties, and the Workman would be |
bound by the decision of his employer, Trds at once tears up
the contract for 30 days at least and for longar, because if

the Boerd sits arter the 3C days 1ts report may be mach more
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" than the 30 days, the contract entered into by the parties is

torn up and & new contract 1s substituted by the provision of.

' the legisleture, and 1t goes on:"and in the event of such

intended changs resulting in & dispate, until the dispate hae
been finally dealt with by & Boerd, &nd a oopy of its report
hes been dellvered through the Registrer to both the perties
sffeoted, nelther of those parties shall after". I am going
back to peage 23, the condition of employment qlth respeot to
wages or hours. That, in my submission, is an invesion of oivil
rights in the Province, but it does not end there.~

IORD SALVESEN That is only in the event of its being the result

MR

¥R

of a strike or lockout. |
STUART BEVAN: Yee, not‘ih the event of the Ilocal ‘Authaities“
or the Minister of Llabour certifying that a strike is likely,
but in the event’of one ofethe perties to the dispute sayingw’
that & dispute 1s likely, which ;a aevery'different th;ng.'.Ae

a matter of faot the case mustlbe judged by 1ts~partiou1er faets,
although if 1 suoceed here the the deoision will be & far reaoh-
ing one. In this case the evidence as I ahall show your
Lordships 1n a moment makes it very doubtful as to whether

there would ever have been a strike at all.

' VISCOUNT HAIDANE: If they say that was the purpose of this Aot

that may be used againat TR
STUART BEVAN: Yes, but it xmyx shows what little value there -
13 in the declaration as to & pending strike.

VISCOUNT HAIDANE: It may be that this statutory provision %x has

MR

averted strikes.

STUART BEVAN: I do not lmow 8bout that, beoauee a statutory
provision was invoked here when the appointment was made;'

the Board was resirained from sitting, and there has never beeﬁ '
a gtrike. Magl go on with seoction 57, becauae it does seert to
me to ne of the utmost importence, M1l your Lordships look

at pege 23 .section 57. |

LORD AT.INSON: Asgsuming it was 1llegal to do this, and there is
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a8 statute geayin: ydu ghall not do 4t for 30 daya; is that
criminal leglslation®?
STUART BEVAN: If this legislation declares strikes to be
111eg81 I mipght have more difficilty thon presents i1tself to
my mind at the morent. Thls Act has not deoleared strikes to be -
illegal, and in order to invoke criminal law as a Justificéiion
for this Act, in my submission the Act must declare stfikes to
be 1llegal, and 1t does nothing of the kind. Indeed 1t recognise
the rights of the oitizen to strike, end all the Act does in
effect, in my submission; 1s to say that if you do a perfectly
legal thing, vhich the oriminal law ailows,wit.hin the close |
séason, ¥ithin the 3C days, you shall be liable to & penalty.
In my submission that 1s a direot interference with the civil
right which is recognlsed by the law in Canada to strike, md to
dispose of your labour as you think best. If the Statute
provided that strikes were 'illevgél that would be enother metter.
Such & casé may arise when there 1s Dominion legislation'deciar;
ing;itrikes and lockouts tq be 1llegal, or to be illegal unless
first cenctioned by the Minister of Iabour. That is a oriminal
enactment declaring & certain act on the part of employers or |
employees to be 1llegal, tut thls Act falls short of ait@geth
er., Thraoaghout the whgle of the 60 odd sections of the Ast the
legislation recognises the strikes as being ﬁ&&zgzi;;bat legal
undier thg provisions of thg Lamiaui Act, and legal by reasoh of
the provisions of thse criﬁinal code, beoause strikes are expressly

excepted from the criminal acts set out in tho criminal code.

IOKD JRINBURY: - Either the prohibitioﬁ:o?.allowahce of strikes

is Dominlon legislation or 1ii is not?

MR STUART BEVAK: Yes,

IORD TRENTURY: . wﬂoh,do you say it is?7 ..

MR STUART BEVAN: T should think it wes Dominion Iegislation 4in

exereising the powers under section 91 (27).

LORD WRENPURY: You say it is Deminion Ie isletion?

MR STUART BEVAN: Yes,

VISCOUNT HALDANE: You must ssy so having regerd to your first
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proposition?
"MR STUART BEVAN: Yed.

L,
"h:,‘?:-

VISCOUNT HALDANE: And thet the common leW position mas removed by
the Act of 1872, beasuse it 1s ¥ithin the jurisdiction of the
Dominion Parliamentvto loglslate with regard to strikes betng‘I
legal or 1llegal.

MR STUART BEVAN: This &% hes not declared strikes to be i1llegal
at‘all. It récognises the right of the citizen to strike; it
oontrols the‘aotion of the ciiizen'in the exerclse of hia-ci#il
right to'strike. | |

IORD WRENBURY: Every leglislation interferes w1£h the rights of a
citiéen? | | - |

MR S UART BEVAN: Yes.

VISCOUNT HALDANE: You have to make sections Ql‘and'92 work somchow,

MR STUART BEVAN: These‘ara civil rights‘not within seotion 91. if
it wes within section 91 that would be‘anéther natter., 1 plage
no reliance upon 1nterference'with section 91. My iearned
friend i8s pressed beoéuse he i1s endeavouring to bring amk it wi%g
section 61, because 1t is criminal law. ~If the Dominion
Leglslature had enacted that all strikes shall be illegal
throughout Caneda, I do not think I could have complained
before your Lordships that that legisletion was ultra vires,

because 1t is ocreating & oriminal offence; it ia maiing a
strike & orime. If it hes said anybody guilty of striking shall
be lieble to imprisonment that would be pax eriminal law. This
is not criminal law in my suhniasion at all, because 1£ recog-
nises the right of the subject to strike, and what this'partl- -~
cular legisletion, the Lemieux Aot, does in fact, is to say:
W recognise your right to strike;that is a civillright which you!
have; we are going to interfer wlth the exerocise of tha£ civil

- richt to strike. It recognises the right to strike, but suspends
‘the exercise of that right.. That is how I should put it.

VIS UNT UAIDANE: It mekes & strike i1llegal sub modo?

MR STUART BEVAN: Yes. ; o~
IORD ATKIHNGON: There i1s a close time for striking.
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STUART BEVAN: TYes, but @ strike is legal, because aa moon as the
close time has expifed the.interferenoe with fhe ocivil right of
the oitizan to strike disappéére. A Btrike 1s afﬁer 311 only
the exercise of the liberty of the subjeot to dispose of his

‘labour,as‘he 1111.  It is}not only the=qnestion?of the right to

strike here, fhdﬁgh-that 18 my;maiﬁ contention. This Act, which
is said to be legislation with regard to oriminal law, upon &
little oloeer examination of section 57 . shows that it imposes
ell sorts of restrioctions upon civil rights that 1n no sense can
be regarded as having anything to do with oriminsl law. It is
thaﬁ which I am endeavouring to develop by reference to section
57 on page 283. I will go on after the amended part: "neither
of the parties nor the employees atfectad.ahall‘alter the
oconditions of employment with respeoct to wages dr hours, or on
account of the dispute do or be conéerned in doing, directly or
indirectly, anything in the nature of a lockout or strike, or'a
suspension or disoontinuanoe‘of employment or work, but tﬁe |
relationship of employer'and employee shall'confiﬁué uninterrupt-
ed by the dispute". So that theposition would be this, and I |
must judge of the position by pﬁtting particular cases,‘that even
if the person 1nvok1ng'the appbintmeht of a Board wés able td'
make his statntory deélaration‘as tb the probability or the.
oertaiﬁty éf 8 strike; it a Board was appointed, and after the .
appointment of the Board the poaeibility of<a strike dis&ppééred,
none thevlees the two partiés yould be~tied to‘their agfeement;
they would continue the relétibnship of employer‘and employee
until the Report of the Board was {ssned. Tt is to be observed,
and here, again, I am relying on this as Bnpporting my oontention
that éeotion 57 goes far outside anything that can be regarded as
within the scope of-the ocriminal law, there is no‘penalty imposed,

‘and I submit 1t is a direct interference with civii rights. ;

LORD ATKINSON: What do you say about sections 58 and 597

MR.

STUART BEVAN: Seotion 58 only deals with employers deoléring a
lockout; seotion 59 deals with employees going on strike- but the
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relationship of employer and employoe provided for in‘eeotion 57
18 to be declared to continue uninterruptedly. BRe 18 exeroising
his c¢ivil rights, and it 1s not deoclared to be aicriminal oftenoe;
it is not deoiared to be subjeot to a penalty,'aqd'yet nmy learned
friend's whole contention is that this.Act from beginning to end
is an enaotmeat relating to the oriminal law which can oniy be
tested by aeeing whether that is so, and the result of a oarefui
- reading of seotion 57 shows that it does aot attempt or purport
to aftempt to oreate %k a oriminal offence; it imposes no penalty,
but it creates a'statntory interferenoe‘with the oivil.right of
the employer to continue the employment of his employee. That is
only a subsidiary point. My main point is that it is impossible,
taking a proper view of the statute looking at its structure,
having only at the end these penalties, which in certain cases
are imposed as a sanction for the purpose of making the statute
effective, 1t is impossible to desoribe this as a oriminal statute’
competent to the Dominion Legislature to pass under seotion'leof
the Act. That, agein, is what we find in the Trade Union Act of
1872, 1If it was a oriminal Act the heading would be: "An Aot to
~ smend and relating to the oriminal law." I am not going to
trouble By further ooneideration to the soheme and atrutture of
the Act, but I do reSpeotfully submit if thia statute was looked
at in the ordinary way, to see. whether it was a oontribntion to
the criminal law of Canads, apart from the aerioue qneatione that
arise under eeotion 91 and eeotion 92, oonld anybody describe this
as a oriminal etatute? Suppoeing a division was aet np between
oriminal and civil Aots, in which column would this atatute find
its place? That, in my submission, is the answer to Sir John
Simon's point, which i8 a necessary point for his case, if he hae
to distinguish this case from your Lordships' judgment in the Board
of Commerce case. | |
That, my Lords, leaves me to deal with the point
whioh was 80 ably argued by my friend Mr. Dunoan, that is, that it
is the aspeot of the Act which has to be looked at. If that is
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the true view, I suppose it oéh,be said that this is hardly légis-
lation which 18 not in the deinioniinterest, taking all the enu-
merations of section 92. I suppose from one point of view the
Dominidn would be intereéfed in hévingfuniformilegislation through-
'out the Dominion, and, thérqfore, 1t’;a insufficient in my submis-
sion that'the éhbjeotfmatfer ofithejiegislétidh'ig not confined to
one-proiihcexonly; but extends to ailffhé provinces, and, in fact,
nmy 1earned'ffiend contends that these twousaot;ohs'mnst be read
toéether, as 1f éomewheré of ofher'in?sébfioﬁ 91 or in section 92,
or by the combined Opération of the two sections, there is an
express or implied raservation~thét in all these matters, never
mind whether they £all intb section 92 or not, the moment they .
become of Dominion interest they must,bé‘tréatéd as being‘wifhin
section 91. May i deal with that? Great importance aftaohes to
the language of section 92, o S

' LORD ATKINSON: A subjeot of the Dominion has an sctual interest in

the legislation?

- MR, STUART BEVAN: Certainly.

LORD DUNEDIN: Does not it beoomhva pure qnestion'éf degrdef |

MR. STUART BEVAN: I submit we get essistance from the terms of section
92. It provides: “Thgt the P:ovinoial 1egislatn:e may eiclusively
make Laws in relation to nafters oconing within the olgsées of |
subjects next hereinafter enumerated."

LORD WRENBURY: Each is expressed to be exolusive of the other?

MR. STUART BEVAN: Yes, I do not attach too mnohvimporfahoe to that.

VISCOUNT HALDANE: That was the origin of the dootrine of aspeots.

MR. STUART BEVAN: Yes. One of the enumerations in section 92 in
express terms recognises that the conduoct of local works and under-

| takings nxx?ihe regulation of local works and nndertékings'may be

of Dominion-wide imterest, and in that case express pfovision is
made. I am referring to head 10 of section 92, which seems to
throw some light upon the intention of thellegialatnre. Among

matters exglusively given to the provinces is head 10 of éebtion

92: "Looal Works and Undertakings other than such as are of the
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following Classes: (R) Lines of Steam or other Shipa Railways
Canals, Telegraphs, and other Works and Undertakinga connecting

the Province with anyother or others of the Provingces, or extending

_beyonds the Limits of the Provinces: (B) Lines of Steam Ships

between the Province and any British or Foreign Country. () Such
Works"™ -- here is the Dominidn-wlde interest expressly provided
for -- "as, although wholly situéte iithin‘theZProvinoe;'are,before
or after their Exeoution deolaréd by the Parliamént of Oanads fo
be'fof the geheral Advantage 6f Canada or for the Ad#antage of

Two or more of the Provinoes;“ It is only in the case of loocal
works and undertakings that in certain circnmstanoaa the right is
given to the Dominion Parliament to take them out of section 91.

I pray that in aid, because in no other case is that right given

- to the Dominion Parliament, and the 1egielature,'{h the ocase of

local works and undertakings, transport, rallways and steam ships,

recognises that, though primarily they are = of local interest,

| and are loocal works and undertakings that should be aésigned to

the p?ov;noe, nevertheless they may have assumed such an importance
from a Dominion point of view that thgy are to be taken out of
section 92 and treated as if they were in section 91. I rather
gathered from ydur Lordship that it might be said that the fact

of f£inding the exceptions under head 10 was partly against my

submission or idea of it.

LORD WRENBURY: It is another indication that the Dominion Parliament

MR.

is, as between the two, the greater; they are mutually exclusive.
STUART BEVAN: Yes, but when one f£inds one in & particular enu-
meration otit of sixteen ¥k the event of the topic becoming one‘
of Dominion-wide importance, being recognised, ydn‘do not find
such a recognition under any other heads. That, I submit, is

material to my statement.

VISCOUNT.HALDAHE: I think the ocase discussed in Hodge v. The Queen

‘was this., The province had regulated the liquor traffic by setting

up all sorts of subordinate restrictions. It was declared by this

Board that that was in the exolusive control of the province,

«364.



notwithstanding what was decided 1n Ruasell V. The Queen, and
when the Dominion went on to try to get rid of this by getting

that kind of restriction the provinaes said merely,in one oase it

was deolared 5y th18 Boatd that that was ultra vires.

MR. STUART BEVAN: Yes, o -

VISCOUNT HALDANE- "It 18 not everythihg"fhat is good for moie than

| one provinoe; it must be something within the meaning of head 10,
where it refers toa work wholly eituated within the province,
which is deolared to be for the general advantage of Oanada.»-\‘

MR. STUAR? BEVA: Yes. - | |

VISCOUNT HALDANE: Supposing they aet up in Canada a Cordite Faatory to
supply ammunition for the whole Dominion Ottowa might say: That 1is
tor the advantage of Caneda, or more than one Province. -

HR. STﬁART BEVAH: May I take an example nearer home. May i take

| llpcal:eleotrioity works? | , -

VISCOUNT HALDANE: You might set up 8 genmerating station for two
provinces? . .

MR, STUART BEVAN: Yes. Clause (C) of head 10 ie "Such Works" -- that
is local works and undertakings, I suppose, of any oharacter --
"ag, although wholly situate within the Provihoe,‘are before or
after fheir Exeoution declared by the Parliament of Canada to be
for the general Advantage of Canada or for the Advantage of Two or
more of the Provinces."

VISCOUNT HALDAHE: Supposing a river was flowing through a provinoce
and furnishing a lot of power, snd then goes through another
province. The river flows through the first province and furnishes
generating power, a great deal more than is nebeqsary‘for‘thév
purposes of the provinoé, oonld'not‘Parliament saja Th1s is a work
set up for the benefit of'two or th:ge‘provinces, aﬁd we shall |
declare it so? o _ | ‘. _ , -

MR, STUART BEVAN: Yes. That osse 18 expressly provided for. There ie
to be a deolaration by the Parlisment of Canada that it is for the
general advantage, and until they do that I suhmit 1t is quite

olear from section 92, and partionlarly from %the worde of head 10
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(c), that there 18 ‘no power to legialate 80 as to - 1nterfere with

any of the matters or trenoh upon any of the. mattere 1n geoation

92, I have admitted, and I have never attemptod to argue this

 omse otherwise, that if you £ind e subjeot within both enumera- -

'tions. the nommon' rights preveil. That is why my learned

“ frienda have been 80 anxious to bring in the criminal Law an

aspext which had not ooccurred to me, though I might have dealt
with"it‘inoidentally. to be‘the position under geotion 91. ,
Properf& and oivil rights in the pro#inoe‘a:o'liabio to be‘inter-
fered'ﬁith every day. When one looks at the enuﬁeratione.of
section 91 one sees at once how the industrial seotions :ali
very largely to be dealt with by the Canadlan Government. ibur
Lordships see in aeotion 91 the Postal Servioea Banks, criminal
Law and Dominion Railways are all given to the Dominion Parlia-
ment, and fnoidentally they could deal with the labour aituation
on Dominion Railways of in the shippingvtrade. -

| ' | Now, may I go to another branch of the argument.

The regulation of labour and the prevention of strikes, even

| though it involves trenohihg upon civil rights in the provinces,

is one which has ftx become & Dominion-wide matter, which can

hardly be supported when one sees. what a very wide and effootive'
haend the Dominion Parliament has over all this, oﬁing‘to the
ennmerationa of section 91. - Your Lordahios will remember the
case of The Attorney General for Canade v. The Grand Trunk

Railway company, in 1907 Appeal Cases.

VISCOUNT HALDANE: That was with regard to railwaye?

MR,

STUART BEVAN: Yos and this 13 very relevant, I submit on the
question of the Dominion-wide importance of the topic legislatao

for by the Lemieux Act. = The whole of the roilway labour‘question
falls to be iegislated upon by the Dominion Bovornmont by virtueA
of enumeration 10 of seotion 10, the one I have been dealing with |
upon another branch of my submission; "Lines of Steam or other

Ships, Railways, Cansals, Telograﬁhs and other Works and Under—

takings conneoting the Provinoe with any other or othere of the
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Provinces, or'extéﬂding beyond the Limitsfof'the Provinoce". .
Those are assigned back fromAeéction 92 to section 91. Therefore,
. . - :

the whole of the labour eitﬁation, a8 is shown by the contracting

out cese, which is & decision of your Lordships' Board, and the

whole of the legislation with regard to labour unrest falls
to be dealt with by the Dominion Government, and yet, when one

~

‘comes to look at the Lemlieux Act, at page 12, of the Appendix,

it saye thaf employer means dny péreon, and 8o on, including

railways.
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!hat‘ia in the Joint Apbéndix‘at page 18 under the definition
of employer: *Employer means any person, cOmpany OY cOTPOra-
tion employing\tén 6r more persons and owning or operating
any'mining'property, agenoy of transportation or communication,

or public service utility, including, except as horeinartor

\,’providod, raiiwaye” and mo on, That I think is tno only pari )
of the Aot I am not ohal’enging, 1f 1t 18 cosrined to Dominion

Railwaya I am not ohailenging the right of the Dominion to

- legislate ror Dominion Raiiways with rospeot of the iabour
aspoot 0f the Railway organisation. that they are entitled %0

do under Section 88 10 (A).

LORD SALVESEN’- That would mean you would say thie Aot
would be saved so far as it rogarded the Dominion Hailways.

Mr BIUART BEVAH'— Yes.

LORD SALVESEN:- Tht y ia the Railways not operating
entirely within one Province.

Mr STUART BEVAN:- - Yes, I concade that, but they do not get
that dbeczuse it is oriminal 1esisiation. tney do not get 1¢
beocause it is trade or oommoroo, they sat 1t under tho axpress
renorvation to thum of. Duminion Railway Legislation, which has
been hold in 1907 Appeai Cases to deal with such industrial
natters as the right,oi employoéu to contract out ,

ﬁoi'whiie‘oné‘ia dniieotibnsisi and 93 there 1is
another matter that was raised in my Jearned friend Mr Duncan's
argument that I desire to deal with; he drew attention to

section 98 enci to the lastenumeration Xo, 16 “Gevneréily all

matters of a merely local or private nature in the Province®,

‘end contended end eited authordty to your Lordshipe for 1t,

that number ie,whan regarded with any of the other preceding

15 onumorationa, was exclueive, that they were all exoiusive

,the-one of the other. 1 agroe yitn,rogard to 16 and any one

of the mumbers fron 1 to 16, bht fram 1 to 16 are not mutuslly
exclusive, 16 would be local matters not precisely dealt with

He



under numbers 1 to 15 but daaling witn numborn 1 to lc,and

applying the present caao my contention 18 1% oomoa under at

least three of those onumorations. o
LORD wBEﬂBURY°- You aay No, 16 ought only to be looxod at

an the word “Genera117'° you.may say wo havo hitherto dszailod
specifrio mattara ‘» Now we aad “ganorally’

VISCOUNT HALDANB' Yes, no¢ restrlctod by swaeping Up.

Mr STUART BEVAN:- I cannot. aay ¢ taking the one we have

‘ hoard 80 much of in this oase “proporty end oivil. rights  5“

within the Province®, B osn bring myself under that and also
16 beosuse 16 refera to matters not npecifioally denlt with
in nubbers 1 to 15.

LORD ATKINSON:- It sweeps up, A |

Mr STUART BEvku°-~It aweeps up, It does not prevent me from
presen+1ng my oase that I oomo under aection 92 oithor und»r
8 or 10 or 13, or undor all three of them; that is my sub—
mission, that I come under mll thres of them, that 1t 1s not
only an 1n§;§§orenoe with property and cifil‘righfé in the
Province, Wt 1t 1s an 1nterrerenoo with uunioipal Ineitutiona
in the Province, and Looal works and undortakings.

VISOOUNT HALDANE‘- I think “4he imposition of punishmant
by fine, penalty or Imprinonmant” for 1ntraction of a Prov1n~
ciel law,

Mr STUART BEVAN:- Yos, I am obligod, thut is ¥o, 15 as well.
Having auhmittod that peint Iem really indifferent as to
what head I aome under as long as I tind‘homowhéro'in SQotion"
92 an umbrella., I have porhapa put No. 13 more to the fore-
front tham I ourht, but 4 venture to auhmit 1t 1s very import- -

| ant. Any one or them 1a equally 1mportant. Here was a uunioipﬁl

p 1.0 Institution.
LORD ATKINSON:- It is a local undertaxins. , .
Mr STUART BEVAN:~ It 48 a local undertaking whioh is outside

the oclans of thcseiooal undortalingn which by that exeaption -

"1n enumoration 10 aro thrown baox 1nto aootion 91.
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'LORD SALVESEK:- Not dealing with a Hunioipa;.lnqtitutiqn
as suoh, | | L :

My STUART BEVAN:- I am doaling with that quite shortlv.
Here we are a Munioipal Institution oarrving on thia worx'
the Municipal Inmstitution is the creation of the Provincial»
Loginlaturo.. Is 1t to be said. tha% in a oase 1ike that, a11‘
the Provincial Leglislature can. ao 13 to create the Munioipal

'.Inetitution, but that the rights and obligations end powers
_of the Mumnioipal Institution,the oraature of the Provinciel

4Legielaturé, are’tb be determined by Dominion Legislation."

‘T submit not.: Whan the oreation of uunioipal Institutions

1s given to the Provinoial Legislature surely the povers und
rights of the Institution are to be defined by the Logialature
that oreates them, It 1s an 1ppossible sort of thing that one
Legislature should create an ihatitutioniand-anbther ﬂegislatﬁre :
should say what powers that Institution should have, and my L
submission is that I come here within “Uubioipal Institutions®,

LORD SALVEBBR'- The powers that are 1ntorrbred with hore, you
say, are those that flow from the Gormon Law Statute from
the oreation of this Inutitution as a Innioipal one

Mr STUART BEVAN:- The powers as to tne Muniocipal Inatitu—
tion e¥e with Teference to the teims: ofemployment.of. their
vprkmun, end mmangh among other thing3° they ‘have power to -
employ workmen, and, I submit, power to decide what they '111
pay the uorkmen and the conditions of employment as betwaan |
themselves and those workmen; that is a oivil right; it 18 &
right that every citizen nas,_énd a right thai'evoryiuunioiﬁal '
Institution has, - -

LORD BALVESEN:- How are they difforent tron any ordinary
smployer in this respeact?

o ur S!UART BEVAN:~ They could not do anything that is contrary
¢0 the Oriminal Law. that I should not suggest for a moment.
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but when the Provinoisl Legislaturs has the right to oreate
tae Municipal Institution 1t has the right to eay what that

Munioipal Inatitution shall do, and the moans by which it
shall do 1t as long as there 13 an enforoement of any pro- |
via*on of any driminal atatute. I |

VIBOOURT HALDANB’— It 1001(8 as 11’ the Donﬂ.nion Legialature
legisla*ing hore had asaumod that tho employors might lookout
and the workmen might strike, and they eaid, 1r'we set up
this Board we 1mpose a restriotion as to title to looxout
which is to become: operative under certain conditions,

 Mr STUART? anan:- They nignt just ag4wQ11 say, if this
legislation is open‘tb thé Dominion Logialature;‘tnbro is
gréqt industrial unrest, or always a chance of great industrial -
unrest,and we think things will be rmosh easier if no one was
to be employed for more than 6 hours a day, 1t would tend to
relisve the position and “everything would go much more smoothlv..
that, in my submission 0 wou1¢‘be en invasion of civil rights,.

VISCOUNT HALDAKE:- They may have thought, ae was thought
at the tire of tne'gas etokers strike , that the law 1is obao1étc,
the general provisions or English Oommon Law againﬂt strikoa
and combinations, juat as thoy thought hero, that the Act of
1871 had done all that was necessary, and thay'may have
thought 1t was ahaolute and just, aunpoaing 1t was &8 construction
upon the hypothesis that thore was not a genoigé'rigyt. '

Mr STUART BEVAR:- 1 have had an opportéﬁity, with the.
assistan.e of my learned triend Mr Dunoan. end I‘think he will
oheck me if I am wrong, he takes the view with regard to the
questian of combination of workmen and employers and vhothar
they are legal 1n oanada, thnt I am bound to submit to your
Lordships. As far as the 1imited time at one'a disposal ror

.'researoh has gone I have bsem unable to discover that there

is any Canadian enaotment re-produoing the torms or neotion 3
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strikp was not 1110@1.

of the Trade Unions Aot of 1871, Seotio_na" 490, 497 and

498 of the ¢ riminal Code would seem to deal with the matters

sufficiently for our purposes today, and would seem to

establish that before the passing of the Lemieux Aot a
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LORD DUNEDIFY It might be said o your comfort,there was s
s strong bdody of opinion that at common law. @& oombination was not
indlotable ai;; conspir:cy. Eer 1t did not lead e$ or was not wtth |
s view to tha bresking of contreots, and that was the [revailing
view taken in the case of Allen v Plood.

NR STUART BEVAN: Yes. ™ o |

IORD DUNEDIN: It is possible your Canadien lawyers mey have
teken ‘that view. l . | o

MR STUART BEVAN: I am very much obliged to your Lordship’
fos that reminder, 1 hnd forgotten it for a moment. I really‘
think the Code carries it turthor. L because section 498 denla

with penalties for oconspirsoy. May I read the seotion in

full, because this s 1mport§$t. I wish to eatabliah;,ir I osn,
thet st the date of the passing of the Limeaux Act, a strike wa-

a lawful thing. and 1t is not only by certain provisiona of the
Limesux Aot that a strike is & lawful things

LORD ATKENSON: You have a. better title then the legality now.

MR STUART BEVAK: A botter title thnn the Limesux Act. Sectlon
498 saysx "Every one 1is guilty of an indictable ottanoe end
1iable to & penalty not exceeding fourtthouaand dollnrn and not‘"
less than two hundred dollara; or to»two'yaara',mertaohméﬁt. |
or, if a corporation, is 1liable to'a penalty nbt exceeding ten
thousand dollars,snd not leaa than one thousand dollsrs, who
conspires, combines, agrees, or arransea with any other person.
or with any railway, steamohip, steamboat or tranaportntion company,
(s) to unduly 1imit the faollities for trannporting. producing,
manufaoturlug, aupplying. storing or dealing in any article or
comnodity which may be a subject of trade or commerce; or (b) to
restrain or injure trsde or commerce in relmstion to any ruch .
srticle or commadity; or, (o), to unduly prevent, limit, or
lessen the manufacture or prddubt;dﬁ*or eny such artiocle or 
comnodity, or to unressonably enhance the price thersof; or, (d)
to unduly prevent or lessen competition in the produotion,
manuracture, :purchase, barter, aale. tranaportat‘on or supply of

sny such article or commodity, or in the price of insurance
33 |
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upon person Or property. 2.4noth1ng in this ue§tion ahall'ba
construed to apply to combinations of workmen or employees for
thelr own reasonable protection as such workmen or employees”.

Now resding that with (b) which mzkmx creates @ makes it a

'crimingl offence to resirain or injure trade or commerce in rqlatiol

to any such article or commodityf one finds that even where trade
or commeroe 1s restrained or ;njdredé the section shall not be
applioablé to combinationa of wdrkﬁon or employees restraining or
injuring trade or commerce, for their owh fpaaonable protection
sa such workmen or employees. I think the only difference in‘
the result is that it must be done reasonsbly.

VISCOUNT HALDANE: It is not affirmative, i1t is not repesling
any existing lsw, but you say it is only a Code and it ryggnalea
what - masy Be done. ' |

MR STUART BEVAN: Yes. My submission 1s that he,ing regerd
to teotioﬁ 498. éub-aection 2.-"ﬁoth1ng 1h this’aeétién shell be

.construod to apply a proaoontion for conspiraoy or etriking of

- workmen muut neooaanrily rail and thoy could not be convioted;

fsonething must turn on whether there was ressonable protection

sffecting the position. It is not if they had reaa:nable ground
for supposing it is for their proteotion, but for their own
reasonable protection, ,

LORD DUNEDIN: I am not inclined to agree with you there. It
seems to me the sub-section only means you shall not brihg 8 |
proseoftion under this section if the sub-seotion applie?. and,
therefore, you h-vq got to go the whole length of saying that

no prosecution for conspirsocy here, apart from the common law,

fhould ever be brought unless you brought it within the provisions
of the section. '

MR STUART BEVAN: Section 498, |
' LORD DUNEDIN: Thnt'I do not follow. It seems to me you
‘migh§ have broaecutionuiquito apsrt from that. ‘The proviaions
of the seotion necessarily create a new offence. ‘Suppoéo the firsi

part of the section had never been passed at all.  You have to
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say no such thlng st a8 proeeoution ter criminal conepireoy would
ever be poeeible et ell; that I oannot follow.

ME STUART BEVAN: I appreoiate your lordship's oritieiem.

LORFD ATKINSON: In this COde ‘you have a number of these thinge.
dealt. with, snd then the workmen are exempted 1t they have -
ressonable excuse. ‘

MR STUART BEVAN: I sm obliged. Your Lordship wiil observe
thie. that if @ proeeeution were 1net1tuted egninet strikers ,'
for conapireoy. they would be ehergd with eonepiriug to mjure
trade or commerce in relation to oertain srtiocles or commodities.

LORD ATKINSON: If they said : The wages are too low, we want
sn incresse, and if we do hot'get it we will do'the’berticuler‘
thing--our wages are low and we etrikerin orderlto'get an -
inereeee cene= | _

MR STUART BEVAN: We stop the output of s oefteip commodity
which injures oommerce in that commodity. It 1s recognised
in the evidence thst the effect of the ocourrence of a strike is
to diminish trade and commerce, it does not need evidence to show
thst--so that it wOuid'be very difficulty; I respectfully subnit. )/
to suggest a pleiher case of workmen striking for incresse of
wmges with the result that the msnufscturer of s partiocular
‘commodity was interfered with, and it would be 1npoee1b1e. I
submit, to obtain s conviction under the Criminal Act against
those workmen fcr-strikinge - .. . ... ﬁugt@thwew

LORD ATKINSON: Does the Code say snything as to no offence
save those deslt with ? |

MR STUART BEVAN: Noj seotion 10 of the;code saya’ "1he'er1minei
law of Englsnd, ss it exie&ed on the sevonteenth day of Septe&ber.
one thousand seven hundred snd ninety-two, in so far as it has
not heen repeeled by eny Aot of Perlieuent of the United Kingdom
having force of law in the provinee of Onterio. or by any
Aot of Farligment of the late provinee of Upper Canade ,or of the
province of Cenede.etill heving force of law, or by this Act of
eny other Aot ot the Parliament of Canede.end as eltered.varied.

nodifled or affeoted by any. such Act,shall be the oriminal
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law of the provinco of Ontarto. - 5o that the English common law,
" %htoh of oourse would govarn tha position 1n the year 1762, as
sffeoted by uoction 498 of t he Codoe,would bo the law reiating
to conspiraoies at. the date or the m asing of t.ho Ltueaux Aot in
ctnﬂdlo , ' ‘

 LORD ATRINSOH: There is a very swkward consequence under that;
if n stétute was paueed in England altering the common law in any
respoot. ‘then do you say this Aot would extend the unaltered common
lsw to Cansads or the oommon law saltered by statute ?

HR STUART BEVAN: The unnlterod law. The only statuto to .
slter ths common law would be an Act ot Parliament of the Untted
Kingdom having the force of law in Canada. ’

LORD ATKINSON: That must be so. It looks very much ss if in
section 488 (2) the Legislsture thought that workmen might |
voombino for any ordinary purpose.

MR STUAKT BEVAN: Ybn. apd that seens to be recognised bv Lhe
language of the Limoaux Aot , DOt onnoting it tor the first timo.‘
wit raoognising the ‘effect of section 498, and section 498 oon- |
templated the English common law ss it stood in 1762, |

LORD ATKINSON: If they did injure trade or commerce provided
they had reasonable excuse, that is not a oriminsl offence.

MR GTUART BEVAK: For their own ressonabls protection; that is
very wide. That, aa 1 ahy. seems to have been reoogniaed by -the
rraneru of tha'Liﬁoaux.Aot. and 1if strikes were 111egal in Canada,

contrary to my: aubminaion. on the afﬁ:ot of aeotion 408, it

t

is a 1ittle Aifficult %o understand/provisions of the Ltmauux
Aot , they would be qQuite unnecessapy; 1if they were illegal they
wnuld not be stopred by a Board of Coneillation end sn inquiry,
and by a Peport st the end of the Inquiry, upon the issue of whtoh
the strike may be resumed if in fact s strile was 1llegal. It is
on this gﬁggnd. I submit,that before the Limeaux Aot came into
operation was soj;there was the Act peased in 1892,long before the
passing of the Limeaux Act.

‘LOKD ATEINSONt These partioular provicions are roproduced from
sn Aot passed in 1862,

MR STUART BEVAN: I sam obliged. lith regerd to the evidenoc,

my f#riend Mr Duncen referred your Lordshipe to certain passages
in the evidence, but I am not going to deal with it at any length.
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There are one of two things I should 1ike to draw attentién to in
the oross-examination of the Minister of Labour, Mr Mur8ock. His
oross-examination begins on page 92. Your Lordships will
remember that one of the justifications sought for by the
Respondents for the pasaing of this Aot was the faot that at the
time the particular Board inf this oase was applied for the
Osnadian militia were busily oooupied in snother Provinoce inm

regard to & strike there, steelvorkers who are not within the
Act, snd that is the explanation why one of the enumerations.
tbhat they olaim t0 come under in seotion 91 4s Ho. 7: "Militia,
military and naval service and defenocs™. At firat sight that '
seems rather remote from the topic under 8isoussion, tut my
learned friend relied obn that position, that 1t was neoceasary
for I suppose the proper disposal of the militia at this orisis
that ths Boaxd should be granted. Mr Murdook is oross-examined
on page 92 at line 40. Thia”goos to emerglnoy»éa well: "Have
you found in the Oity of Toronto Lsahour Unions unreasonable or
revolutionaxry? (A) I lived thers for about 20 years, and
observed them to be about as intelligent and law-2biding and
stesdy as can be found anywhere. (Q) It would take a good deal
to move them from their usual conducty (A) It would teke a
real reason. (Q) The Hova Scotia strike 4tself was in the end
settled without bloodshed, was it not? (A) I think so. (Q) And
the coslminers there returned to their dutiee in obeddence to
their contraot under the dfrection of”theirrleaccrs?i(A)inaﬁb(Q)
And 1n Drumheller did you have any serious revolutiona¥ (A)/!l;.‘
f%k They went back to work 'in e oouple of days on the instruo-
tioms of Mr Sherman am other officera. (Q) You had no speoial
fear for Toronto on account of those two atrikes? (A) There was
no undue or serious alarm, 83 mAy hAave been indioated at any
time. (Q) In Toronto or in OntarfotY (A) Ho."™ ' He is asked
about the available foroes. He is apked: "(Q) Do you think 1f-
the Militia 418 not turn out when orxdered that we have not enough
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police to make them turn out? (4) You might have. (Q) The
police in Toronto oap kcep ozder nnaer n11 ordinaxy oonditionn?
| (A) Yery cffcotivdly. I understand. (Q) And there are Provin-
otal Polics, as well. (a) Yca. (Q) And any wrongful scta
‘ woula bo pxonptly supprlaaod? (A) !hcy wonla b ¢ hopo. be takon
‘otre of. (Q) and you think thcy wonld be taken oare ot? (A) !cu.
'  I think so. (Q) Do you give the. cxisteno. of & strike in Nova
Sootia and Drumhellex as the :luaon for giving this oxdex for @ |
Board of Oonciliation that you would pot othervise have mnac? (A)
¥ot altogether; I have only mcntibnud:thu as a part of the |
 oonditions that existed st the time. (R) Bat thome were prcleut
at the time, and aotuated you inj giving the order? (A) I had o
have in mind all these matters. (G) You 314 have them in mind?
(4) Yes, (Q) But you say those wlri not your oniy reagsons?
'(A) Fo."  Then my Lords thers is the question as to whether
" & strike was threatensd at the time the Boaxd was spplied for,
and on page 96 the ﬁiniatur o? Iaboutlia asked about & telegram ;
o Mr Gunn who was the spokesmén of the Union, the Plaintiffs
witness, sent him on June 29th. How Jume 29th was seven days
after thnvapplioatioh for the Boara; The application was dated
the 22na. Your Lordship remembers seotion 15 of the Aot to
whibh Mr Clsuson diaw attention, provided for a sfatutoxy
declaration that & strike was probable, and thet & Board wopld
probably svert the threstened strike, and hers Mr Gunn puts the
position quite plainly im his telegram to the Minister of Iabour
"on page 96, line 25: 5!hc Minister of Labour.-bttnwa.‘Ontaxio" --
it is dated Juno‘zéth. 1923 -- "Toronto Hydro Rlectric operating
officials using coerolon on men to got'thsm to say 1f they will
go on strike Saturday. U¥No atfiko‘gs yet been threatened by men.
Men fecl that coercion ism an attempt to make them drop épplioa— ‘
"tiop for board. Flease teke up‘with Hydro Commigsion and Bee if
aotion oan be stopped”. That ahowa fhat the position was not
, critioal at this timn. if seven days aftcr the Board was applica .
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‘tor thny did that, Hy'friehd says he thihksa I ﬂd'nét so rcad‘ ‘
1t. that has referenoe to another striko.~ I am not sure about
that. 1t saya "Poxonto Hyaro Rlectrio oporating offioials using |
cocrcion on men to get thnm %o any 1f they . will g0 on strikc
Saturaay. Fo strike as yet baen thrlatencc by men". That 13
the passage Im Tely on, 8nd I submit is ia sufficlent for my
"pnrboac to say, 1t Soes pot 1ndioaf| fhat‘tho nationdl positibn
///// /1¢’in foxonto &t that date seven deys after the Board was applied
ator. was aoute. On page 60 at liuc -£0 the 1oarncl trisl Jndgo
says: "He" -~ that 18 the witnlqa.'eunn - saia they agreed that
rether thap offend publio opinion at the time they wouls not
strike", It d0ea not look as if there wos anyfoaac of cmqigcnoy
made out. | - S SR

LORD ATKIHSOH:- I suppose most pcbpli gdmit the Canadisn
system such as it set up wouldAbc perhaps more convenient end

" moxe qffootivc. tut thet i an ontirely,litfirinf thing trom'A
saying thbt the respsoctive Provinces could not on theiy own
behalf lot up a system which would be aaoquate.'

ER STUAR? BEVAN:~ Yes, and there is & great deal o0 be aaid
for thc prcthrenoo--— that is not acaling witb scotiona Gl nnd
92, bnt as a matter of businasa ot the Provinoca intcrcatoa I
should haV! thought there would be a good dcll to be said tor the
Provinoiel chislature which would be in touch with Provinoiel
feeling, and has theixr hand on the pulse of things‘boing bqtfcr
able to desl with the matter. B

VISCOUNT HALDANE:- -In all thosc labour diSputla thc atOpping
of a strike dependa a good dcal on whether the Kinistcr oan. get
alongsidc the men, and whether he knows thenm, ana oan. tikt talk
to them ag familiar friends; you have a bettcr chsnce of that it
you are all looal than if you arse aprcaa over 8 huge Dominion?T.

MR STUART nxvan-- ch. ,
VISCOUNT HALDARE:- Attar 311. Oanada 1a moze than 3, 000 miles
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from one sise to the othcr. and it is not vu:y sagy for a Labonr‘
Minister to be in touch vith ovurybody. . |
MR STUABRT BEVAN:- No, ny Lord. and, 0f oonrao.'Wi do f;na
that the Govcrqmtnt'ot'0qfarib has paagcd'aimilai legiiiﬁtion.
and ia alive to tha'pdaition; and intended to deél with it. A
good desl of oritioism haa boen lcvolled at the aovctumcnt of
ontario. , : |
VIS0OUN? mmm‘-’-"ﬂw;.“zhc‘y,-laf;ppq'u.ntiyf omitted the fine provision.
rossidbly panOICIy.‘ It has bleh a question whether thﬁt should
be obforoid;“ang I:nnaggqtanﬁjih Csnada 1t‘hla'h§¢n?§ntoroca o
very #tle, Lo Lo
MR STUART BEVAN:- oho apprehends, if one may surmies, the
remson why the provision of ‘the Ontario Aot has not been 1nvokca f
48 because thaze hes besn this other ntatutc. ‘the nominion
astatute, and az a mattcr of oonvcnilnou 11 the Dominion is

operating one statute the Province oanuot very w¢11 operate
another, and that ‘may be thc Y9880 D why one ot the othor Pro?inocs

who had some industriel diupntca Aqt c;tha: 8148 not.rcntwvit --
1t was rassed to opiraio for & oorﬁain,timl_—-:o:‘ropcalld it, I
do not know which if ﬁna;' that may bgvthclp!uctiodl rcaéoilnof
‘sffecting in the least 1n‘u£y submisaion the position to-day as o
whether the statute 1s iutra vires thc Dominiou ?axliamont. or
ultre vires the Dominiou rarliamcnt Tha t bringa.mc.to the lact
matter I desire to desl with. = In ny submission the complete
eanswer to the Respondentes argument is a:!ozﬂld'by thc.jndgﬁcnt

- 4n the ioarc of Oommgrcc case. !bu:'LOrdahipa will remember how

the points hexe were raised there, "trade end commerce","oriminal
~ law”, not in the aspect in whioh Sir John Simor presents 1%, I
heve deslt with that; the reason for the new lsruottii'I.submit.
afforded by the ixigenciaa of the oase dreaféd by.tﬁl Boaxd of
 Wommeroe oase deoision: "tladc and commerss”, "orininal law",

"mational emergenoy®, whioh in my eubmiasion is only another way
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of putting Dominion.wide importance. In that oase if Domindon-
wide importance ia to be given effact to, and the aapoot‘of thﬁ
llcgialation has to be looked at, one would hﬁvo'thonght thiro
would, at any rate, have blen a gbod deal moxe fo‘bQ said for
the point than in the prdsent odge.  Eaogh Pmuvinoo‘hc:t is
fully oapable of desiing with it infustrial situation. I em
leaving out of aocoount what must be the position if & national
orisis axiaci. dmurgcnoy legislation, tut in this legislation
which is directed to all sorts and conditions in the sptcifica
1nduatriea whioch 48 not to apply to mest & partioulnr cmcrgenoy
4_§ut tp apply for lll.tinc.‘pr at any rate till the Statutc‘il.
‘yepealed, it 1s very d4#£40ult to see that there was even éu
moh Dominion wide inserest es in tholnoard'of.commoidc oati;

" the profitemring case. One oan ses 1% there 1f Dominion wide -

~ interest 1s the test beoause the food-prodﬁding Provinoca‘wonld
probably ba more reluctant to legiulato against the abuuc whioh
was aimed at then the food-consuning Provinoes, and 1t might

have been s0id with more foroe there than possibly here: Oh;v'

" Provinoial Logialatiou'woulo pot avail, the thing has pesaed

such dimensions that the Dominion has hed to 1csislatc. what

would have been the good of three or four Provincisl Legislatures
dealing with the f00d probdlem when in the fo0d producing Provinces
the legislation set up ignored the critioaml situation of the
oouhtry sltogether; I do_not gay 1t wonld be correct, I submit

" 1% would not have been at €11, but thers is & good deal more to )
be 8813 for Dominidn legislation in such ay osse as that if the AN
legislation of different Rxoxists Provinoes would be 8ifferent,

| than there 1: to be 8818 hexe, where the intexest of 311 the
Provinocs in 1nauatrial disputna would be thc same, nsmely, %o
allay them by such nedntivcs ae thexs were cnsily available. In

my submission, putting asige the guestion of oriminalvlaw inx the
‘wide aspect which I have deslt with, and I hope patisfied your
‘Lordships oan bave no application he:e.‘fhia ctge is, I sudmit
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concluded by the 'Boaxd of Commerxce oame. . |
VISCOUN? HALDANE:- Their Lordehips will ta¥e time to
' oonsider the advice they will humbly tender to His Majesty.
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