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"PIRST DAY

| MR, STUART BEVAN: Hay it please your Lordships. I appear with my
learned friends ur.,bpottrey.nawrenoe end Mr. Robinson for the
‘sppellants, the plaintiffe in the sotion, the Toronto Eleotric
' Commissioners, andlhlso for the Attorney General of Ontario.
For thq‘reapondents, Snider, O’Doﬁoghue.and MoGuigan, oy learned
friondé 81r John Simon and Mr. Lewié Duncan appear, and for the
Attorney General o:_canada my learnad friende Hr, Clauson and
~ Hr, Wylle appédr;  o o | .'
LORD DUNEDIN: Which aide does the Attorney General of Ontario support1
. MR, STUART BEVAN: The Attornay Genersl of Ontario supports the

Toronto Eleotrio comniaaionera.

| , . uy Lords, . the queation which arises upon the appeal
318 whethor a Dominion statuto whioh 48 entitled "The Induatrial
Diaputas Invostigatlon dot", of 1907, is within the powers of the
Parliament of Canads, having regnrd to the provisions of sections
‘91 and 92 of the Britiah Horth Amerioa Act, and it raiases, as all
these cases do, queations of vqry great publisc importance.

VISCOUNT HALDANE: Can you tell us in a sentense, wae it a statute
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 for the settlement of 1nduafr1al disputes all over Canada?
MR, STUART BEVAN: Yes. o
VISCOUNT HALDANE: All disputes, or a limited olass? |
‘MR. STUART BEVAN: A 1imited olase of 1nduetrial-dieputes. "Settle-
ment" is not the word I should ohooae it I may respectfully say
so when one looke at the provisions of the Acot, because the Aot
"providee for an investigation and the appointment of a Board of
Qommissioners, and for that Board to settle, 1f the&loan; by
persuading the parties who come before it, to settle their
differenoes. or, failing eettlement, limits the power of the
Board to'publishing a reoomhendatlon and a statement of the
.mattera in diapnte. ‘ ‘ .
| VISCOUNT HALDANE:_ ‘There 18 & well known Canedian Industrial Disputes
- .Aot, and I want to know whether it is this one. It 1t is,the Act '
of whioh we have heard then there are some very remarkable
Apowers oonterred- for one thing, the parties are not allowed to. :
g0 on with their dispute, and it 1e made & oriminal offence, for
which there is a pnaiahment. Whether the Parliament of Canada
~ oan do that under seotion 91.‘whioh resexrves oriminal law to the
Dominlon I do not know- there are very partioular qualifications
’of that. Is this the General Induetrial Dieputea Aot?
- 8IR JOHN WIMON. ‘Yes, my Lord. It is ‘the well known Temieux Act. It?
has been the law now since 1907. o
MR, STUART BEVAU: My Lords, the matter arises in this way, The
appellants, the Toronto Eleotrio'dommiaeionera, are appointed‘
under a statute to manage thermunioipal eleotric light, heating
and power worke o:theCity of roronto, and,lin the course of
ocarrying oat their dutiee, they necessarily employ a number of men;
VISCOﬁNT HALDANE: Can you tell us in a sentence what they do?vaave
they oompulsory powers over the eleotricity of Toronto? |
MR, S“UA?T BEVAH: Yes, I will refer your Loxdships to the Act. 'They
act as the municipality; the munloipallty delegates the whole of
its powers.

VISCOUNT HALDANE: What I want to know is this. Have they mﬁhioipal
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: control"oter theeleetrioity‘of Toronto in the,eenaethat they
can put down'tranamieaion,oatles' developing eentrea provide,
diatribution apparatus and enter houses? Have they in faot the
full oontrol of the eleetrioity organisation of TorontO?

MH. STUART BEVAN: I have not the.whole of the statute. The statute
is printed in the Appendix, but the‘material seetiena only are
set out. I am told, the Aet can be referred to 1n'1te entirety
it neoeasary, that they have all those powers which' are 1ndicated

by your Lordship. - |

- VISCOUNT HALDANE: That 15 to say, they oan abrogate the civil rights

 in respeot of eleotrioiti of the inhabitants of Toronto?
MR. STUART BEVAN: Yes. - S

' VISCOUNT HALDAHE I hope the statute is here. We alﬁaya'have to

complain that the partiea never see the points that will ultimate-.

ly emerge, and, ooneequently; we are left without the statute.

‘MR, STUART BEVAN: So far as the statutes appear in the Appendix,

‘there is nothing to indicate the contrary of what I assert, the
‘;position as 1ndioated by your Lordship. Reference may be made
to the statute, but the oontrary has never been suggeated in

the courts below._‘-

'VISCOUNT HALDANE: I hope the Acts are here. They may be in a book

~ for anything Itknow, andiit'onght to be possible to have them for
" reference. We ought not to be leftlte the judgment of aomebedj
in Canada who. has put togethen what'eections‘he thinks will be
useful for our gui&anee.‘ It is we who'have_te determine what it

18 necessary to refer to.

MR. STUART BEVAN: I will look into the matter and the atatutea shall

be obtained,' Pe:hape'it 18 sufficiently 1ndicated‘by seation 18
of the Revised Statutes of Ontario, 1914, Chapter 204, which is
on page 36, |
VISGOUNT HALDAHE That 19 the Eleetrioal Act?
MR. STUART BEVAN: Yes, 1t 18 at page 36 of the Appendix. It 1is
entitled: "An Act respecting the construotion androperation of
Works for supplying Public Utilities by Municipal Corporations



and companies.: Seotion 18 subsection (1) providee "Phe

oorporation of every urban munioipality may manufaoture prooure,
produce and supply for ite own use and the use of the inhabitants
of the munioipality any public utility for any purpose for which

the same may be used; . and for such purposes may purohaee,‘

. oonatruot improve extend, maintain, and operate any works which

,.may be deemsd reqaisite, and may acquire any patent or other right

for the manufaoturetor production of such public utility, and may
aleo,purohaee.’eupply,peeli orplease;fittinge, machines, apparatus,

meters, or other thinge for any of such purposes.”

VISCOUNT HALDANE: It is very convenient to have this, but I wish to

‘ eay for general referenoedthat when cases turn on statutes 1like

thie; they need not be printed, beoauee we do not want to raise

the aqost, dut if partiea would eend over King's Printere copiles,

B0 that they may be available, it would be much better. Fortun-

ately we have this one here, but sometimes - it ie very embarrassing.

STUART BEVAN: I will endeavour to obtain a oopy and eee whether

any of the other provisions throw any light upon the poeition.
What brings the parties to your Lordships is this.

"In Jnne' 1923 two officers of the canadian Electrical Trades

Union, the Toronto Branch, applied forzthe appointment of a
Board under the Industrial Disputes Act, alleging a dispute, I
will refer your Lordships to the ‘provisions of the Act in a

Jmoment between the appellanta ‘and- the branoh of the Union with

regard to wagee and working oonditione.

~ VISCOUNT HALDANE: Before you g to that, in 1923 two officers of a

. MR,

‘branohlorfthe,Union applied for ‘the- appointment of & Board?

STUART BEVAN: Yes, & branch of the Canadian Eleotrioal Trades
Union. - The Minieter of Labout notified the appellante, the-

Commissioners, of this applioation.-

VISCOUNT HALDANE; The Dominion Minieter of Labour?

MR.

STUART BEVAN: Yes, and aeked the appellants to consent to the
appointment of'a Board. The appellante taking the view that
I am here today to submit to your Lordships, refused to give
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their sonsent or to proceed in the matter. In July, 1923, the

 Board was established by the Minister, and, on the‘reoommendation

of the workmen, he appointed'the reepondent, Mr, O'Donoghue, a

~Member of the Board, I will tell your Lordehipe how the three

Members . oame'to'be appointed. The appellante ooneietently with
their previous refusal to reoogniee the Board in any way,
refused to. recommend a8 Jember and 1n the absence of any regom-

mendation the Minieter appointed Mr. MoGuigan and those two

| fbeing appointed themselves appointed Judge Snider the third

Member and Ghairman of the Board. - o

VISCOUNT EALDAHE~ I suppose you aeked for an 1njunotion againet

MR,

thelir acting?

STUART BEVAN; Yes, we'attendedithe‘firat meeting of the Board
and objeoted to their jurisdiction. We then ieeued a Writ and

olaimed a deoclaration that the reepondent Board, theee three

~respondents, were acting without lewful authority. An injunction

SIR

was granted restraining the Board from exercising the powers
under the Aet and Mr, Juetioe Orde, who granted the 1njunotion
delivered a oconsidered judgment in which he upheld the elaime
made by the appellante. '

JOHN SIMON: That was an interlocutory injunction.

STUART BEVAN: Yes, an injunction until the trisl. In November,
1923.dthe astion came on for trial before Mr. Justice lMowat, and

he, taking a view differing from that expressed by Mr. Justice

- Orde granting the injunotion;,referred.the‘aotionetoaa Di?ieionaly
Court under a aeotion of the Judibature Act. The matter then '

hoame before the Court, and Mr.: Justioe Hodgine dieeenting, the

‘-Oourt held. that the Aot foll within the exclusive Juriediotion

given to the Dominion Parliament under eeotion 91 of the Britiah
North Amerioa Aot. '

LORD DUNEDIN:l That is‘to Bay, they upheld Mr. Justice Mowat?

" MR.

MR.

STUART BEVAN: Yes., Ur. Justice Hodgins dissenting.

- VISCOUNT HALDAHE- Was there an appeal to the Supreme Court?

STUART BEVAN: No, my Lord, the appeal from that Court 1e to
.6. ( l -



the Privy Gonncil. o
VISCOURT HALDAHE: It may be to the Privy counoil...

MR, STUART BEVAN: Yes.

'VISCOUNT HALDAﬁE This raieee an uneaey sense in ny. mind which we
may have to get rid of,. and thet is that this pute the whole of
the Lemieux Aot into eontroverey.‘ | | '

MR. STUART BEVAN Yes. _

VISCOUNT HALDANE . When was the Lemieux Aet paeeed- it wae a long
time ago, was 1t not?

SIR JOHN SIMON' In 1907. Mr. Lemieux'ﬁas Poetm&eter.General.

. LORD DUNEDIN: Hae the Supreme Court ever given Judgment on thie Act

1n another case°
MR. STUART BEVAN: No, I think this is the first time that the peei-
| tion in regard to . thie Act hae fallen to be determined

~ VISCOUNT HALDANE . It 1e nearly inconceivable to me that 1n these

MR, STUART BEVAN: But for this: YOur Lordship remembere the provi-

‘hot trade dieputes they should not have raieed the constitution-
ality of the Lemieux Aot.
MR, STUART BEVAN~' What has happened 1e ‘that the Act has been operated

| before but it has alwaye been done by consent. In this partiocu-
lar caee, upon the application for a Board, the Hinieter of Labour
eﬁproeohed the appellants, the Commissioners, and asked for‘their
ooneent., Thet*eeeme to have been the procedﬁre that hae always

" been followed and consent in moet cases has been given, but now
the Commieeionere and the Attorney General of Onterio desire to

teet the legal position and. to know what their rights are.

,VISCOUNT HALDAHE How you have told ue very mueh the point in the

caee?
MR. STUART BEVAN: Yes, my Lord, but I am sorry to say the point in
| .the case will involve a close examination of the Leneinvaot,'and
aleo the examination of a good many authorities.

LORD DUNEDIN. I think it comes out pretty elearly that the etatute

under whioh you have your municipal powers hae very 11ttle to do

with it; you might be any eompany.
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sions of aeotion 92 of,theoBritish North Amerioa Act,
VISCOUNT HALDANE: It is an Ontarioiatatuto whioh inoornorateo you?
:MR.:STUIRT:BEYAN:' Yes, butftho fact that we are a‘munioipaldauthority
18 material in iiew,of the‘proviaione of seotion 92 of the Britian
North'Amerioa Aot‘ which begins on page 1 of the Joint Appendii.
LORD'DﬁNEDIH- Does that really make muoh differenoe, beoanae there
is a provision which says that where the field is traversed by
both the Dominion gets the best of it.
1MR. STUART BEVAN . Yeo. My oasa here is that the field is not
enaroached upon in any way by the provisions of section 91, which
_ set out the powers of the Dominionm. N -
‘ LORD‘DbﬁEDIN:' That I quite'underetand. It is 8 propos of my question
tnat:it.oould'be the same 1f 1t was anybody else. ‘Yonf-point is.
the defect in thoir title, and not the prevailing oquitios’in
your own? | | .
MR. STUART BEVAN: I have to show it is within section 92, because,
if it iavnot within section 92, it may well be oontonded that it
comes within the power of the Dominion Parlisment to male lawe
- for the peaoe,*order and good government of Cansada,
'_VISCOUNT HALDANE: Let me ask you about the injunotion;' thvit ann
injunction to provent'you 1ooking out jonr workmen?
ﬁR. STUART BEVAN: No, it was an injunotion to p:eventmthe Board
‘from proceeding to deal with the‘matter which has been submitted
,. to them under the provisions of the statute.
LORD DUNEDIN Stopping the arbitration if you call it an arbitration?
MR. STUART BEVAN Yes, and that would automatioally enable me to

oonduot my businass in the way I had conducted it betore, and did

not maintain the atatuo quo whioh would have had to be maintained
if the Board was properly oonstituted : . |
VISCOUKT HALDANE If the Board was set up you were preoluded from

1ooking out your workmen°

MR, STUART BEVAH" Yes, it would have maintained the status quo untik
the recommendation of the Board was puhliahed. o

VISCOUNT HALDANE. Your oivil right to look out your‘workmen would
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MR.

have gone?.‘ . :
STUART BEVAN: Yes, this statute not only deals with matters of
etrikea,'but‘other matters. . My aubmieeion is going to be that

~ there is mno overlapping here,‘and‘I rely upon the exolueivegpower

of the provinoial legislation granted in reSpeot of held 8
“Munioipal Inatitutione in the Province", 10 "Looal Worka‘and

jUndertakinga other than such &s are of the following Classes”, we

‘need not trouble with the exceptions, and,moet important of a1L 13.

VISGOUNT HALDANE~ I suppose the Dominion could, under its exoluaive :

control of oriminal law have made it a orime for a munioipal
1nst1tution to sot in a certain way.

STUART BEVAN: With regard to that, I should have to refer your
Lordehip to certain decisions of this Board, which show that &
distinotion has to be drawn between the olaee of case, xs Axm where

dealing with the oriminal law is the primary objeot of the

‘1egialature, and the other elaae of case where it 1is. only inei-

dental to some other object to be obtained by the legislation.

VISCOUNT HALDANE We know those. cases well, I am taking a oase,

MR,

where genuinely altering the criminal law the Dominion said: In
future the law 15 to be that euoh ‘and such a thing is a orime.
STUART BEVAN- I should not like to commit myself to anewering
that without knowing the preoiee nature of the 1egislat10n. but,
epeaking generally, if it were a plain etraight forward attempt

(I am not using the expreasion "atraight forward" 4in any offeneive»

- sense) to extend the provieione of the eriminal law I ehould eay '

that was a matter for the Dominion Parliament. W ﬁ

- LORD DUNEDIN There is a case 1n whioh I gave the Judgment of\the)

MR..

[,
Board, a very long time ago Vwith regard to railway legialatiohk
STUART BEVAN: I had that case in mind when I gave your Lordahip
that anawer. It 18 the case of the Grand Trunk Railwax COmpanx

of Cenada v. The Attorney General of Canadsa, reported in 1907
Appeal Cases, at page 65.

LORD DUNEDIN: I think that mmsm wx comes to the eimple question; Is
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'MR.

‘this criminal legialation?

STUART BEVAN; Yos. The head-hote in that case is this: "Held,

" that the Dominion Parliament is oompetent to enact aeotion of

. Canadian statute 4 Edward 7th Chapter 31 which prohibita 'con-

traoting out' on the part of railway companies within the: Juris-

‘.diotion of: the Dominion Parliament from the liability to pay

‘damagea for pereonal injury to. their servants. That section is

intra.viree the Dominion as being a law anoillary‘to‘through
railway legislation, notwithatanding that it affects oivil rights
whioh,tunder‘the.Britiah North Amerioa'Aot, 1867, eection 92, |
eub-seotionilz, are the,euhjeot'oflnrOVinoial leéislation." What

- my Lord Dunedin says, in deliverjing the.judgment of the Board"

'is this: "The true question in the preaent case doee not seem to

-turn upon’ the queation whether thie law deale with a civil right n

-~ which may be conceded -- but whether thia law 1s truly
ancillary to railway legielation."lt gseems to their Lordships
that, inasmuch as these railway corporations are the mere

oreatures of the Dominion Legislature - whioh is admitted -- it

,cannot be ooneidered;out of the way that the Parliament which

_‘ealle*them into exiatenoe'ehould prescribe the terms which were

to regulate the relationa of the employees to the corporation.”

" LORD DUNEDIN: This is the real point I am going on the older cases,

I say the older cases "seem to- eetablieh these two prOpoeitione-

First, that there can be a domain in which provinoial and

Dominion legislation may overlap, in which case neither legiela-

tion will be ultra viree 1f the field is clear; and, aeoondly,

ythat if the field is not clear, and in such a domain the two

legialationa meet, then the Dominion 1egialation must prevail.

s That is laying down what had been laid down by Lord Maonaghten

‘} and othera before me.. "Aooordingly, the true queation in the

present case does not seem to turn upon the queation whether thia

law’ deale with a oivil right--- whioh may be eonoeded - but

whether this law ie truly anoillary to railway 1egislation.“

VISCOUNT HALDANE: I remember there was 8 case sinoé that one, in whigl
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" the question was whether a municipality could clean out ditoheed

of a rallway company, and it was held that they could not.

SIR JOHN SIMON: That is the case of the Canadian Paoifio'RailwaZ'

Company v. the Corporation of the Parish of Notre Dame de

‘Bonseoours; reported in 1899‘Appe31}Cases at page 367.

MR, STUART BEVAN: The head-note is: "By the true construction of

British North America Act, 1867, _eeotion 91, subseotion 29, and
| eeetion 92 sdbeeotion 101 the bominion Parlisment has eXolueive
right to preeoribe regulatione for the oonstruotion, repair, and
alteration of the appellant railway, end the provinoial legiela-f
i,‘ture hee no power to regulate the etruoture of a ditoh forming
:part of Ats authorised works." Lord Watson. delivering the

| ~judgment of the Board eeye-'"It therefore eppeare to theirzd"

A:Lordshipe that ‘any attempt by the Legislature of Quebeq to regu-u
late by enaotment whether described as munioipal or not, the

x:struoture of a ditoh forming part of the appellant: company'e

'tauthorised works would be 1egieletion in excess of ite powere.

' II on the other hand - the enaetment had no reference to the
etruoture of the ditoch, but provided that, in the event of its
abeoominguohoked with~811t or rubbieh[,eo as to cause overflow
and ‘injury to other property in the'perieh it ehould oe‘thorough-
ly oleaned ont by the eppellent oompany, then the enactment would,
'in their Lordehipe' Opinion be ' a piece of munioipal legieletion

oompetent to the Legislature of Quebec.”

~ VISCOUNT HALDANE The municipality oould 1nterfere if the etruoture

of the railwey was not affeoted?

~ MR. STUART BEWVAN: Yes. o
| VISCOUNT HALDANE: There is a judgment of Lord Atkinson in a Montreal

case. , | - "-M ﬁg\\
MR. STUART BEVAN: That 1s in 1912 Appeal Cases. N
| SIR JOHN SIMON: It is the throughrtraifio case. | ‘t ,gfib
. MR, STUART BEVAN: It is applying those principles on which I am 'Y}gfﬂ
| 'going to contend I am entitled to.euooeed on this appeal. - \‘\‘X\&
| In order that the necessary materisls may be \f\\
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befoie yonr Lordehips I ahaiilheve fo read, in sometdeteill the
Aot itself, and I think the most convenient thing for me to do
o will be'to,read it at onoe ‘in order that your Lordships may
appreoiafedwhet the ooeifien is. The whole of the.Aot is seo out

in the Appendix.-

'LORD ATKINSOH . Will you oall attention to any ooeroive power whioh

they have?

:‘MR. STUART BEVAH Yes that ie'what‘I propose to do. The Lemieux

Aot of 1907 6 &7 Edward Vth Chapter 20, is set out.at page 11
of the Joint Appendix.A

"SIR JOHN SIMOK ‘We have if 1t 18 more convenient eomedeeparate

ocoples, though I think probably your Lordahips will find it is

quite convenient to have 1t in the ‘book.

: VISCOUNT HALDAHE.‘ I should like‘to have a separate copy}
- SIR JOHN SIMON: Might I correct one“misapprehension?. My~learned‘

friend Mr. Stuart Beven' said, in answer to adqneetion by Lord
Dunedin that ever since 1907 the Lemieux Act had alweys been
worked by consent and that therefore no aet&en had ever been
‘ raiaed. That is not quite eo- there is a oese 1n the Cenadian |
‘ "Reporte where it was decided by the Court of Appeal of Quebeo,
| 1n the face of ohallenge that ‘the Aot was good I am not saying |
.that it binds anybody exoept the provinoial Court, but in faet
| it hae been challenged. .
MR, STUART BEVAN: 1 am sorry 1 have not found that decision.
SIR JOHN SIMON: ‘It is in 44 Quebec Supreme Court Reporte, at page
.350. The case is the Montreal Street Railway Compsny V. The

Board of Concilisation and'Investigation; it was with,referenoe to
- this Act. o |
MR. STUART BEVAH Probably the correct statement would be that it
| ‘has ‘never been applied to the case of a munioipality, save by

consent.

SIR JOHN SIMON: I do not know how that may be. I am only eaying,

if the impression was that nobody has ever litigated this in

Cansda, that is not 80.

2.



MR. STUART BEVAN In- a munioipality. .
’SIR JOHN SIMON: Thie happene to be the Montreal Street Railway.
MR. STUART‘BEVAH. That {8 not necessarily a mnnioipality.
 SIR JOHN SIMON: No, but it is & provinoial enterprise,
:'VISCOUNT HALDANE- Will you tell me what is the relation of the Aot
at page 4 to the Lemieux Act? ,
MR. STUART BEVAH It is an independent Act. There were no proceed-
inge under this Act. I do not knmow why it has been included. I
. will refer to i1t. It seems to deal with railways ohiefly. Then
you come to trade disputea on page 5 gaection 3.
VISCOUHT HALDANE: There sre ‘powers. | ‘
'MR._STUART BEVAN: Yes, I had better deel with it as a matter of
~ history, though it does not appear to me to be directly relevant
to thie matter. ‘
VISCOUNT HALDANE: We oannot tell whether it 19 relevant or not.‘ I
"should like to know what its. relation to the Lemieux Aot is,
.HR. STUART BEVAn- The Lemieux Aot doee not repeal it, and, 80 far
ag I know there is no referenoe to the Aot of 1906 in the
Lemieux Aot. I think'that‘theﬂeeriler,statute applies only to
railways, except by the eenseht'of'employera‘and empleyeee ‘when
the provieions of the Aot with regard to railway a1eputee may be‘
»1nvoked‘by the employers and workmen. Ybur Lordehipe will find
’that on page 4, eeotion 2 (h) at the bottom of the page: ™Concil-
fiation boerd' means any body oonetituted for the purpose of |
| settling disputes between employers other than any railway emplqu
_er and workmen by conciliation or arbitration, or any eseooiation
or hody‘eﬁthorised by en-agreement in rriting made between
employers other than reilway employers and workmen to deal with
such dieputee.“ I think outside the relations of railways and
" railway. employees the Aot has no applioation to where the
parties by agreement refer an industrial dispute to a oonoiliatioq;
Board. o
~ VISCOUNT HALDANE: Railways appear to be in a speciel position?
MR STUARr‘BEvAH: Yes. That is provided for by section 13, on page 7.
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‘ﬁﬁhenever aidifferenoe exiete hetween any railway employer and
'.railway;employeee, and it appeare?to the Minister that the'partiea
thereto are nnable eatieraeterily to adJuet the'eame and that by
-Treaeon of euoh differenee remaining unadjusted a railway 1ookout
or strike hae been or ie 1ike1y to be oaueed ~or the regular and
safe traneportation of maile passengers or freight has been or
‘may be interrupted or the eafety of ‘any person employed on a
railway train or car has been or is likely to be endangered the
Minister may, either on the applioation of any party to the
difference, or on the application of the corporation of any muni-
cipality direotly'affeeted'hy the difference, or of his own
motion, cause inquiry to be made into the same and the cause
thereof and for that purpose, may, under his hand and seal of

- office, eetablieh a oommittee of oonoiliation mediation and
inveetigation to be composed of three pereone to be named, ‘one by
rthe railway employer and one by the railway employees, partiee
to the differenoe and the third by the two so named or by the
‘partiee to the difference in oase they can agree. (2) The
1Minieter ehall in writing notify each.party‘to name a member of
the eommittee~etating‘in such netiOe'a time, notdbeing later than .
five days after the receipt of'euehinotiee within which this is
to be done. (3) If either party within such time or any
exteneion thereot that the Minister on osuse ehown may grant

Jp refuses or faile to name a member of the oommittee, the Minister
‘er the lieutenant governor in oounoil aa.the caee‘may be 'ae
hereinafter provided may appoint one in the plaoe of the party
8o refneing or in default and 1f the members of the oommittee 80
ohosen fail to eleot a third member the Minieter or the lieuten-
ant governor in connoil as the case may be, may make euoh
seleotion.™ Then eeotion 14: ."It shall be the duty of the
oommittee to endeavour by oonoiliation and mediation to aesist in
bringing abont an amieable eettlement of’ the differenoe to the
satisfaction of,bethypartiee and to report its proeeedinge to

4 the
the Minister." Then section 15; "In case af/conciliation
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oommitteelie unable to effeot~an enioeble settlement by conoilia-

" tion or mediation the Minister mey refer the difference to

arbitration.” Then there are provisions for the appointment of a

Board of Arbitration. and by section 23, on pege 9] powers are.

given to the Board., "For the purpose of such inquiry, the board

shall have all the power of summoning before it any witneesee o
and of requiring them to give evidenoe on oath, or on eolemn
affirmation if they are pereon entitled to affirm 1n oivil
matters, and produce such dooumente and things as the board deeme

requieite to-the full 1nvest1gation'of the'mattere into which

~ 1t 18 enquiring, and shall have the same powers to enforoe the

attendanoe of witneeses and to oompel them to‘give evidence 8s

is vested in any oourt of record in oivil cases; but no such

witness shall be compelled to answer", and so forth. Then

'neotien 25 deals with books: "The summons shall be in such form

a8 the Minister shall prescribve, and may reqnire such person to

produce before the board any books, pepers,‘er other’doouments

LORD ATKINSON: The powers of a Court of Justice?

MR,

in hie noe8eee1on'or under his cdntrol; in any.wey relating to

the proceedings.™

~ LORD ATKIHSON Section 23 givea them great powere.

STUART BEVAN-' Yea.

STUART BEVAN: Yes, but, so far as Ikoan see, there are no powers

given in this Act to secure that the status quo remains nneltered

during the hearing of the matter before therdonoiliation>Boegd,
nor are there any penalties imposed upon the parties if they
fail to attend or to'giventhe‘eseistanoe which the Board requiree,

but thie {bylite terms, reiatee - except in the case of consent

only . to disputee between railway oompaniea and thelr employees.

The Lemieux Aot of. 1907 is 'of a very different charaoter. It

'afteote a very large number of persons, ocompanies and corporationsy

1t makee the reference to fhé Board of Conciliation oompnlsory,
it does not oall for the consent of either party, and the varioue |

seotione I am going to refer to in a moment comstitute, in my
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submission, & very great‘end éerioue‘interferenoe with property

' and oivil rights in the provlnoe. It is at page ll of the

Appendix., It is entitled- "An Aot to 'aid in the Preventlon and’

Settlement of Strikee and Lookoute 1n Mines and Industries oonneot-

'edrwith ‘Public Utilitiee.\ The interpretation eeotion is section

2}_"'M1nleter' means the Mlnister of Labour." This shows the

"interpretation of the Aot. "'Employer' means enyvperson,'company '

‘.or corporation employimg ten‘or more persons and owmlnglor

operating any mining property, agency of traneportetlon,or commun-

ioation, or public service utility, inoluding, except as herein-

A efter‘provided, railwaye, whether operated by steam, electricity.

- or other.motive power,.steemehipe telegraph and telephone lines,

gee 'eleotrlo light water and power worke- (d) 'employee' means

any person employed by an employer to do any skilled ox unakilled

manual or clerical work for ‘hire or renard in any industry to

which this Aot applies, (e) 'diepute' or 'industrial dlspute'

- me&ns any diepute or difference between an. employer and one or

more of his employees, as to matters or thinge‘affecting‘or
relating to work done or to be done by him or them, or as to the

privllegee, rights and duti®s of employors or employees (not

'lnyolving-any such violation thereof as constitutea an indictable

offence); and, without limiting the general‘mature‘or the above
definitlon,linoludee all matters relating to: (1) the wages .

‘allowance or other remuneration of employees, or the‘price paid

or tolbe paid in respect of employment; (2) the hours of employ-

ment, gsex, age,‘Quallfioetion or status of employees, and the

mode, terms and conditions of employment; (3) the employment of

children or‘eny person Or persons or"elaee of persons, or the
diemleeel of or refneal'to employ any particular person or persons

or class of persons; (4) olalme on the part of an employer or

. any employee as to whether and, 1f 80, under what ciroumstances,

preference of employment'ehould:or ehould not be given to one
class over another of persons belng or not being members of labour

or other organieations Britieh aubjeote or aliende (6) materials
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supplied and alleged to be bad, unfit or uneuitable,oor demage
alleged to have been done to work; (6) any established custom or
<ueage, elther generally or in the particular distrioct affected;
(7) the interpretation of anﬁ agreement or a clause thereof." So
'thatnyour Lordships see the-widest rield‘ie given to disputes, and
in the case of subseotion (7), which is & rather remarkable |
case, the poaition is this that, if there is a dispute between
_an employer, as defined by the Act, employing ten or more persons
"in a partioular publio service ntility, and one or more of his -
 ‘employees, as to the meaning of a olauee in the agreement of
'r"servioe, as to whether the employee may be dismissed at seven
.days or fourteen days notice, the whole matter may ‘be referred
to the Conciliation Board, if this statute is intra vires the -
' Dominion Parlisment, and the position is to be held up, the
employer,-in the case I have pnt, being compelled to continue to
employ tne man, elthongh upon the plain oonetruotion of the ‘

agreement of‘employment he was entitled to diemiee him at a week's

o notioe. That is only one 1netanoe of the 1nvasion of oivil rightsb

<‘The ‘other eubseotions from 1 to 6 as well 1n my eubmiesion
,-oonstitute a aimilar 1nterferenoe with property and eivil rights.
| Then-there are derinitions of lookout and strike. I do not

think I need trouble your Lordships with that. Then there is:

~ "Constitution of Bonrde.? 'Seotionlsg'"Wherever any dispute exists
between an employer and anj of his employees" 7-'thatrwill be a
‘dispute under (n) on page 12 -- "and the partieslthereto-are

" unable to adjust it, either of the parties to the dispute may
meke applioation to the Minister for the appdintment of a Board
of Conoiliation and Investigation, to which Board the dispute

may be reterred under the provisions of this Aet." Then there'ie
a proviso with regard to railway'oompanles, which is not:material.
Then section 7: "Every Board ehall consist of three nembere who
shall be appointed by the Minister. Section 8 deale<with‘the
appointment of the Members of the Board the procedure there laid

dovn being followed, or endeavoured to be followed, in the present

<17,



‘oaee as I have toldlyoui'Lordahipe. Then, by section 9, &8 soon

as the Board, whea &t has been appointed the Registrar shall

| not;fy both_the pa:ties.: Seotionalls.to 205are sections dealing

with the procedure for the reference of disputes. Then geation

16 18 important, because 1t shows that the operation of the Act is

“not confined to cases of disputes between masters and men, where

'the men are Members of Trade Unlons. "The application and the

declaration accompanying it" -- that is the applioation‘for the
appointment of a Board -- "(1) if made by an employer, an incor-
porated company or corporation, shall be signed by some one of its
duly authorised managera or other prinoiple exeoutive offioera- (2)
if made by an employer other than an incorporated oompany or

corporation, shall be signed by the employer himself in case he is

‘an individusl, or a'majo:ity‘of-the:partnere or members in oase

of a partnership firm or asadoiation (3) 1 made by employees

membere of a trade union shall be signed by two of its offioere

duly authorised by a majority to vote of the members of the union,

~or by a vote taken by ballot of the members of the union present
. at a meeting oalled on not leaa ‘than three ‘days’ notioe for the
 purpdse of diaoueeing the qneetion, (4) if made by employees some
o:or all oI whom are not members of a trade union, shall be aigned

[by two of their number duly authorieed by a majority vote taken

by ballot of the employees preeent at a meeting called on not
lees than three days' notice for the purpose of dieouseing the

queetion." I ought to have aeked your Lordshipe to look at sec-

"tion 6, on page 13 which shows that when an applioation is

made tor the appointment of a Board of Conciliation, the Minieter
if satisfied that the provisions of the Aot spply, must»appoint
a Board. "Whenever, under this Act, an‘applioation is made in due
formkfor the appointment of a Board of COnoiliation~ahd Investiga-
tion, and such application does not relate to a diepdte which is

the subject of a reference under the provisions concerning

- railwsy diepdtee in the;conoiliatioh and Labour Aot, the Minieter,

whose decision for such purpose ehail be final, shall, within

.18.



£1fteen days from the date at which the application 18 received,
eetablieh sneh Board under his hand and seal of offioe, if satis-
fied that the provisions of this Aot apply.” Seof;_ion éo, subsec-
tion (3), shows‘ a8 subsections (3). and (4) of seotion 16 show,
that the Operation of the Act is not oonfined to trede union
disputes. Then seotion 21: "Any dispute may be referred to a
‘Board by Application in that behalf made in due form by any party’
theretop provided:that no dispute shall be thelenbjeot of reference
~ %o.a Board under this Aot in any case in which the employees ¥y
effected by the dispute are fewer then ten.” Then section 23: "In.
every ocase where a dispute is duly referred to a Board it shall

be the duty of the Board to‘endeavour to bring about a settlement
of the dispute. and to this end the Board shall, iﬁquch manner as
it thinks ?it, expeditiously -and"o"a.refully inquire into the dls-
‘pute and all matters atfeoting the merits thereof and the right
settlement thereot._ In the oourse of such 1nqu1ry the Board may
make all ench euggestione and do all such things as i1t deems right
and prOper for 1nducing the parties to come to a feir and amioable
settlement of the dispute and may adjourn the prooeedinge for any
period the Board thinks reaeonable to allow the -parties to agree

;, upon te:ms of settlement.™ During all that time a8 will herein-

'aftei appeer,.the etatua quo has to be maintained. Section 24;
nIf etsettlement of the dispute is arrived at by the'partiee
duringfthe‘oeﬁfee of its reference to the Board, & memorandum of
‘the settledent shall be~drewﬁ up by the Board and‘eigned by the |
parties, and ehell if the parties so agree, be binding as 1f
made 8 reoommendation by the Board, under section 62 of this Act"
‘Then eection 25 ‘deals with the case of a settlement net being
a;rived at, notwithstanding a long adjournment fer.the perpoee'.
of giving an opportﬁnity,te the parties to come to terms. nrf @
settlement of the dispute is not arrived at during the course of
\1ts'referenee'to'the Boerd, the Board shall make a fnil.repoft
‘thereon to the Minister, which report shall set forth the various
p:ooeedings and steps taken by the Board for the purpose of fully
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Aand oarefully aaoertaining all the- faots. and oiroumstanoea, and
5eha11 alao eet forth euoh faot and oironmstanoee and its findingl

theretrom inoluding ‘the cause of the dispute and the Board's

reoommendation for the settlement of the diapute aooording to the

1merits and enbetantial Jnetioe of the case," .That, as ; read the

Act, is as far as the Board can carry the matter.. The other

' powers over the parties to the referemce I shall refer to in a

moment; they are to be ionnd in later sections of the Act. But
the usefulness of the‘Boafd as a mediator or‘inveetigator

begine and ends with'the recommendation. It has no power to do
anything more than set out the faots and findinge with regard to
the diepute and totmake a reoommendation for the settlement of
the dispute. Then section 26: "The Board's recommendation shall
deal with eash item of the dispute and shall etate in plain terms,
and avoiding as far as possible all technicalities, what in the

. Board's opinion ought or ought not to be dons by the'reapeotive

'parties concerned. -Wherever it appears to the Board expedient

80 to do, its reoommendation shall also state the perioo during

which the proposed settlement should continue in force, and the

date from whioh”it should commence."

LORD ATKINSON: Seotion 30 ie important.

MR.

STUART BEVAN Yee. I am ooming to eeotion 30. Seotion'ae provideg
for the publioation of the Repdrt. Ome of the learned Judges

ﬂ deeoribee the only. aotion whioh is. open to the Board.under“thie

'statute as being a sedative,aotion, and, if I may adopt that

phraee,-it would seem’ to correctly desoribe it; itioannot'onre

' the'trouble but it can appiy a<sedative. "For'tne pnrpoee of ite

'enquiry the Board shall have all the powere of aummoning beforo it‘

and enforsing the attendanoe of witnesses of administering oaths
and of requiring witnesses to give evidenoe on oath or on solemn

affirmation (if they are pereons entitled to affirm in oivil

‘mattera),and‘to‘p:oduoe such books, papers or other documents or

things as the Board deems'requieite to the full investigation ¢£
the matters into which it is enquiring, as is vested in any oourt
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of reoord.in civil cases.” ﬁrhat is very much the semezpﬁsi$§ea ‘

if not identiml, with the provision in the Act of 1906, seotion 23

' I think 1t 18 1n identical terms, but the Lemieux Aot goes a

‘great deal further than the earlier one, as your Lordshipe will

see in a moment. Seotion 31-”“The enmmone ehall be in the pres-
oribed form, and may require any pereon to produce before the
Board any booke, papers or other dooumente or thinge 1n his paa—
eeseion or under hie oontrol in any way relating to the prooeed-
lnge. Then eeotion 32- “All booke papersand other dooumente or
thinge produoed before the Board,,wnether voluntarily or‘in,
pursusnce to summons, nay be lnepeOted,by}the Boerd,dendveleo by
such parties as the Board allowe; but the information‘obtalned
therefrom:shell‘not, except in 80 far as the Board deems it

expedient:be made publio, and such parts of the books, p3perev

“or other documents as in the opinion of the Board d0 not relate

to the matter at 1eeue‘may be eealed up." Section 33: "Any party
to the proceedings shall be competent and may be compelled to
give evidence as a‘wltnese." Then section 30, subsection (z)g

"Any member or the Board may administer an oath, and the Board

‘ may acoept admit and oall for such evidence as in equity and good

conscience it thinks fit, whether etriotly legal evidence or not.

LORD DUNEDIN:. It seems to turn on the particularity of these provi-

MR.

aions which set up the Board. In order that it may pursue its
inveetigationslthey give it very ample powers analogous to those
of a COurt of Law to call people before them to find out the

truth, and so on.

-STUART BEVAN- When I prooeed to read later sections of the Aot

your Lordshipe will see it has powere whioh no Oonrt of Law hae.

| Then eeotion 33: "Any party to the prooeedinge shall be oompetent

and nay beloompelled todgive evidenoe as a witnese." Then section
36: "If any'pereon'ﬁﬁo has‘been dnly served with such eummone'
and to whom at the same time payment or tender has been made of

his reasonable travelling expensee aooording to the aforeeaid

el.



oale faila to dnly attend or to dnly produoe any book paper
or other dooument or thing as required by his eummona , he eha}l
be guilty of an offence and liable to a penalty not exceeding one
hundred dollars, unless he shows that there was good and sufficient
oause for such failure.” ‘Seotion 37: "If, in any proceedings
before the Board,'any‘pereonniltully' insults any Member of the
- Board or'wiifully interrupte'tne proceedings, or without good
oauee'refueee‘to give evidenoe or is guilty in any other manner
of any wilful oontempt - 1n the faoe of the Board, any officer
of the Board or any oonetable may take the person offending into
custody and remove him from the precincts of the Board, to be
' detained 1n oustody until the rieing of the Board and the pereon
80 oftending ‘shall be liable to a ponalty not exceeding one
| hundred dollars. o |
© LORD ATRINSON: Section 38 is &n important ome. | o
MR. STUART BEVAN Yes, it is very important. '“The Board, or any .
| member - thereof and on being authorieed in writing by the Board
any other person" -- there is no limitation as to what the olass
of persons 13 to ‘be; anybody who in the pleasure of the Board may
'be authorised -- "may, without any other warrant than this Aot
4“at.any time, enter any building, mine, mine workinga, ship, vessel,
 faotory, iorkehOp,‘plaoe.or premises of any kind, wherein, or in
respect of which, anyA;nduetry is carried on or any work is
being or has been done or oommenoed or any matter or thing 1is
'taking Place or has taken place, whioh has been made the subjeot
of a reterenoe to the Board and 1nepeot and view any work,
material, maohinery. appliance, or artiole therein and interro-
gate any persone in or upon any such building, mine mine workinge
ehip,veeeel. faatory, workehop,,plaoe or premises as aforesaid,
in reepeot of or in relation to”any matter or thing hereinbefore
mentioned, any any person who hinders or obetruots the Board or

any such’ pereon anthorieed as aforeeaid in the exercise of any
_power oonferred by this section, shall be builty of an offence

'and be 11ab1e to a penalty not exoeeding one hundred dollara.
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In my submission, that 18 a very wide invasion of "oivil rights".
'LORD ATKINSON: Any person obstructing him is made liablé"

to a rihe,he shall be guilty of an offence.

MR STUART BEVAN: Yes. There 1s nothing to prevent any other
pérson‘appointed by the Board being a péraon ﬁho dafrielvon

business similar to that,. the subject matter of the enquiry, and

- upon such person presenting himnelt to his oompetitors premiloa

'lho oan make himaelr master of the position.

LORD ATKINSON: 'He oah examine his x rival'u books ?
MR STUART BEVAN: Yes, Then seotion 56, page 23: "Strikes
and Lockouts prior o and pending a Reference to a Board 1llega1“

_ Then: "It shall be unlawful for any employer to declsre or

| cause a,lockout, or for any employee to go.on‘atrikog on aocdunt

of any'dlspute prior to or duringAa referenoa of such disputelto
a Board ot COnoiliation and Investigation under the proviaions

or this Act, or prior to or during a reference under the proviaiona‘

Aoonoerning railway dlaputoa‘in the Coneiliation and Labour Act:

rovidad that nothing in this Aot shall prohibit the suspension
or diaoontinuanoe of any induatry or ot the working of any
parsonl thoroin for any oause not constituting a lookout or strike;
Provided also that, except where the partiea have entered ‘into
aﬁ'égreémént'upder Seotion 62 of this Act,riothing in this Act

shall be held to restrain any employer from doolnring 8 lockout,

| or any employeo rrom going on -trike 1n reapeot of any dispute

which has been: duly referrod to a: Board and which has been dealt

with under Seotion 24 or 25 of this Aot, or in respect of any

dispute whioh has been the subject of a referénce under the

provisions oonoerning'railway disputen in the Conciliation and

Labour Act"s | - | |
Then leotion 657 "Employera and employees shall give

at least thirty d.yn' notioe of an intended chenge affeoting

oonditiona of employment with respect to wages or hours; and

in every oase. where a dilphto has been reterred to a Bosrd, until

the dlspute has been rinally dealt with by the Board, neither
3. ‘
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of the parties nor the employeee arfeoted ehall alter the
oonditiona of ewployment nith reepeot to wegee or hnure. or on
account of the dispute do or be concerned 1n doing,directly
or 1ndlreetly, anything in the nature of a loockout or etrlk» or
a euspeneion or diascontinuance ot employment or work, but the
'relationehip of. employer and employee ahall continue uninterrupted
"by the dispute, or enythlng arielng out of the dispute; but 1f,
in the oplnlon of the Boerd, either party ueee this or any other
proviaione of this Aot for the purpose of unjuetly mllntalning
a glven oondltion of arraire through delay, and. the Board 80
’l‘reporte to the Mlnleter. suoh perty ehall ‘be guilty of an offenee,
| and 11eble to the same penaltiee as are 1mpoaed ror a violation
- of the next preeeding eeotion“ Nou, my Lords, thnt poeltion
| legislated ror in that eeotion 67 would apply to suoh e caBe
as this. | . o | .
LORD DUNEDIN: The word ”pneoedihg” mueﬁ-be“euoceeding".
eurely ? ' , | B ‘

MR s'rwm'r BEVAN: Yes, I think 4t must. Then seotion 58i "'Any'
employer declaring or oaueing a lockout contrary tO‘the‘provielone
.ot this Aot shall be liable to & fine of not less than one hundred
dollars, nor ﬁofe than one thoussnd dollare for each dsy or part
of a day that ‘such logkout exiete" ‘ It is quite true that those
seotions deal with numerous mettere 11ke lookout and strikes, but
-eeetion 57 aleo-deele nith the questlon of a dlspute between master
) and aepvant as to the interpretation of an agreement of employment,
that comes under seotion 2, eub-eeotion 7, the interpretation .
section, where the construoction of the partiocular olause in
the agreement would affect tt‘/o o

SIR JOHN SIKON: I think "preeeding" is rlght in the section
your Lordehip rerere to, you go baok to the preceding eeotion. J
TR the breaeh of that seotion the penalty for whioh 1s to be

| .round in the sucoeeding eeotlon.
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LORD DUNEDIN. Where are the penaltiee ?

SIR JOBN SIlON: Thoy are round in aeotion 58, and ir you uant
to see whnt 1t is that io being violetod. 1t 13 the violation :
'or the next preoeding leotion. It 13 a double rererenoo.
| STUART BEVAN: !ee, ‘the penalty 1n section 58 is the
: penalty for the violation of the proceedingo 1n 56 and 57.

SIR JOHN SIHONz It is aection 56 |
LORD DUNEDIN: It is ourioua language. You do noi‘talk of -
nvthe "next preceding"; "next preeedins" ie not ‘English.
- LORD WRENBURY: You say "last preceding” ." |

IR STUARE BEVAN: !es. Then seotion 59 deela with the employee
| who goes . on. etrike: “Any employee who goes on ntrike oontrery
to the provieione of thia Act shall be liable to a fine of not
less than ten dollara nor more than rirty dollars, tor each day
or part of a day that such employee is on strike o It deals
‘with the oivil righto both of mployera and omployees, and prevente
the employer dealitg with hie lsbour as he has the eivil right

Lo 1n law to do.

Then seotion 60: "Ahy person uho incites, enoouragee

or aide in any manner any employer to declare or continue a ,
| lookout, or any employee to go on continue on strike oontrary td
, the provioiona of . thie Aot, shall be guilty of an orrenco and
,lieblo to a fine of not less than rifty dollara nor more thnn
~one thousand dollars”.

Then leotion 61: “rhe prooedure ror enforcing peneltieef'
 tuposed or suthorised to be 1mposod by thia % Act shall be that
preeorlbed by Part XV of rhe Criminal code relating to eummary
| oonviotiono”

Then there are "Speoial Provieiona". end section 62

' provides: "Either party to a dispnte whioh may be rererred under
thio Act to a Boand may agree 1n uritlng, at any time berore

or after the Board has made ita roport and reoommendation, to

- be bound by the reoommendation of-the Board in the same manner
:aa parties are bound won an euard made purauant to a reterence

to arbitrasion on the order or a oourt of record; every agreement



: p’) -

d to be bound hade'by'one”pafty shall be forwerded to the

Registrar who shall communiocate it to the othar party, and if

'the other party agrees in like manner to be bound by the recommonda--

tion of the Board,\then the rooommendation ghall be made a rule

- of the said‘oourt‘dn‘the applicétlon of either party end shall

be enforgeable in 11ke_manner",' That calls for consent of course.

The seation 83: "In the event of a dispute arising in

_any industry or trade other than such as may be inoluded under

the provisions of this Act, and such dispute threatens to result
in a logkout or strike, or hes actually resulted in a lockout
or strike, either of the parties may sgree in writing to allow
suoh dispu&e"to be referred to a Board'or Conciliation and
Investigation, to be constituted under the prévisions of this Act".

Really the Speoisl Provisions relate to srbitration by consent.

‘VISCOUNT HALDANE: Having cohaonted, the property‘énd oivil
rights may be materially affected. |

MR STUART BEVAN: Because they: h.;. conaented.

VISOOUNT HALDANE: Beoauaa thay oonaented 1o the whole of the
Act as applioable.'

uR STUART BEVAN: I suppoae anybody may rorogo hia oivil

righta by agreement ?

VISGOUNT HALDANE: I am not sure. 1: you are in Canads and .>

1t 1s aomethlng in a Erovinoe; it ‘may be thnt it 18 for the

Rrovineisl Legislature alone to entoroe the consequences.

MR STUART BEVAN: Yes. I was not 1ook1ng at it from that

aapact; I am obliged to your Lordship. - Then seotion 64, which

is headed,‘ulaoellanqoua". "No Court of the Dominion of Canads,

or of any provisee or territory thereof, shall have power or

jurisdietion to recognize or enforce, or to receive in evidenge

any‘report of a Board, or any testimony or progeedings before a

‘Board, as againat'dny.persén or for any purpose, except in the

oase of the preescution of such peraon for per jury®,

Then seotion 87: "In case of Prosecutions undor this Act,
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k ihﬂther 8 conviction 13 or is not obtained, 1t shall be the -
duty of the olerk or the court betore whioh sny such prosooution |
‘tekes place to briefly report ‘the particulara of auoh prosecution
to the Regiltrar within thirty days artor 1t has been determinod".
' Then section 68 provideu for regulntiona by the Governor |
 in Council:-"ThevGovernorlin Council may make regu;ations as
4o the time within which snything hereby authorized shall be
done, and also to iny other matter or thing vhich appears to
him necessary or advisable to the effestusl working ot the
several proviaiona of thieAAot" Then it desals with the
publication of those regulations. ‘ ,

Those are the material seotion of the Aot, and the
contention of the Apﬁellantslis that under section 92 of the
British North America Act of‘1867,ltho statute, the Industrial
D;gput;s 4aot, infringes upon the exdigsivo ﬁowarg of the

Provineial Legiala;urea set out in section 92., o
VISCOUNT HALDANE: Do the sucoeeding Acts of 1910, 1918, and -
.1920 oarry the matter any further ?
HR STUART BEVARz‘Nq.I do not‘tpink 80.
' VISCOUNT HALDANE: Now we have got the point, jyst let us
see what the prqvisioni 6ffthe new Aot do. o |
IR JOHN;SIﬁQNz ey I make bnévqualificatiOnf I would ask
~my friend to reed the amendiug'atatﬁte on page 29.. This
~ partioculsr amendment‘ia the amendment of 1919~1920. My friend
. Mpr Glauuon euggest: that ua 8180 want page 26. On page 25,aootion o
2 amenda lub-paragraph (b) of paragraph 2 of section 15, and then

y triend might also read on page 29, aeotion 16; 1t ils only thet
my Lords may have a11 the materials.

MR STUART BEVAN: Pirst of all Sir John agks me to read on
page 26, the amendment of 1910; paragraph 2 says: "Sub-paragranh |
(b) of paragraph 2 of seotion 15" --me may Just look at that,
that ia on page 16 and it aaye the application for the appointmont.
of a Board shall be accompanied by 4!:) 8 Statement".‘then"(b) A

,ﬂi;,?
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‘:tatutﬁny deolarltion aotting forth that, raxltng an adjustment

of the dlnpute or a reterenoe thereof by the Minister to a Board

~or conciliation and Investigation under the Act, to the beat of

the knowlcdgo and belicf of the deelarant. & lockout or strike.

. as the case may be. will be deolared.and that the neceaaary
| uuthority to deolare such lockout or atrike has been obtained",
"Th-t is amended by aubstitutlng. at page 25, aub-neotion 21 "(b)

atatﬁ*ory deolaration satting forth that, failing an adjuatnent |

~ of the dispute or a reterence thcraor by the Iinistor to a

Board. to the best of tho knowledga and balief of the deolarsnt

" & lockout or strike 1111 be declared, and (exoept where the

ap9110ation is made by an employer in conaequenoe of an 1ntended

ahange in wages or houra propoaed by tha satd cmployer) that

. the necessary authority;to»deolnro such 1ookout or strike has

been obtained; or, uhore~a‘dispute dibeotly affects employess
in more than one provinoe and such. employeea are members of a
trade union hnving a. general oommittee authoriaed to carry on
negotiationa in diaputea botween employers and erployees and so

recognised by the employer, a atltutory declnration by the

‘ohnirman or president snd by the aecrctary ot such committee

aettins forth that. falling an adJuatment or the dispute or a

‘reference theraor by the Minister to a Board, to tha best of

o the knowledge and belief of the deplarantg‘a strike will be

' ho reasonable hope of aecuring a8 aottlement by further nesotiationé"'

B ‘declared. that the dieputo haa been the aubJoot or nogotiations
between tho oommittee and the employar, that all etforta to
‘ obtain a aatiataotory settlement have failed, and that there is

!here is an important amendment ay learned triend My Lawrenoe pointa

- out in 1918, on page . 26, aeotion 1. ‘ "The following paragraph

is inserted”..

'LORD ATKINSCN: - on psge 26, paragraph 318 a matter of 1mportance.i
MR STUART BEVAN. I am obliged, I ought to read thnt;"alragraph

(3) ot aootion 16 of the said Aot 1a amended by adding at the erd



,'4:

‘thereor the rollouing. 'or. where a diapute directly arrecta
,employeea in more than one province and such employees are membera
of 8 trade union having 8 general committee authoriaed to carry

on negotietiona 1n diaputes between amployere and employeea.and
80 recognised by the employer, may be signed by the chairmsn
or preeident and by the seoretary of the sald comnittee'". So

| that the Aot recognieec two olasses of dispute, one which is
confined to employeea in one province. and one uhioh extenda to

"employeee outside thst province in . other provinces, uhioh is
directly relevant to the matter in hand.

Then my £riend eeked,me to read on pcge 28, Before I do
that, way I read page 26, the smendment of 1918, seotioy 1: "The
following parcgraoh is inserted immediately after paragraph'(d)iﬁ
of section two of The Industrial Disputes Investigation Act »1907 3=
Y({dad) A lookout or strike ehall not,nor, where applicsation for

- & Board is mlde within thirty dnya after the dismissal, ahall: qny
dicnisaal, oause any employee to cease 10 be an employee, or
cn employer to ceeee‘to be an employer, within the meaning and
for the purpose of this Aot". |
LORD DUNEDIN: What doel all thia oomo to ¢ That 811 this
1s a matter of material interference with oivil rights I do
| not think there is eny doubt, but that does not solve the question;
the whole'queeiion is nhether the Dominion Legiclature has not
a right to do shat it has done in respect of its powers, and -
it 1s perfeotly well-settled that 1t ia7no:anluer to cayf‘But
- olvil rights sre affected. |
MR STUART BEVAN: No. |
VISCOUNT‘HALDANE# of courae; i1t 18 very difficult. The po'er'
to legialate for peacc. order and good government is in section
'91. and property and oivil rights is in section 92, but, on the
| other hand, the enumerction in seotion 91 is paramount end prevetle.
and when you come to thin enumeration you find regulationsg of
trade and commorce. und tnnt has been co attenuated by deoisions

f this Board that 1t is very dirficult to rely on 1t,

29,



Leglalature by aection 92.

MR STUART.BEVANi"Thalaaapbndehts. of course, contend here

a that this is within trade and commerce; I contest that; I lay '

it 1s within no provision of aaotion 91, but it comes within at

least three of the matters axcluaivaly preserved to the Provinnial

W A |
LORD DUNEDIN: I see that/the Quebeo Judgmant, which 1s on-

' tha'ﬁoint, of course it doss not bind us, the Court or the Judge
puts it as mere oriminel ~ legislation. He says 1t 1is obviously

within the powar of tha Dominion Parliament to say that 8 atrika

'or a 1ockout 1a an 111aga1 thing; 1: you oan say that, may not

you also aays Wa ntl’ .make oertain proviaions for trying to

| prevent these thinga balng brought about ?

" VISCOUNT HALDANE: Unrortunately for that vlaw, we have more

" than once deoidad on this Board that the pomwer over the oriminal

. which is given axaiuaively to the Dominion under section 91, does

not enable 1t'tb tranoh'bh'proparty and oivil rights by merely
uaing that nigb& '“ Ir you’hafe'something aubstantial, then
you oan maka any amendment of oriminal law giving effeot to it,

but you cannot uaurp power under aaction 92 undor the titla of

| oriminal 1aw.»'

MR STUART BEVAN: I hnd thoaa dacisions in mind. and in due

~ oourse I propose to remind your Lordships of them. = The judgmebt

‘;1n'thauqaabao Reports, which I hava nct secn, I am gorry to say,

sust be looked at in the light of the decisions of this Board
LORD DUNEDIN: In tha'thn Deere Ploulaase; I think we decided

‘that where the Dominion exercises power of incorporsting a Compsny

to trade 3enara11y in Canada, it can give it a power which cannot

- be 1ntarrarad with under tha name of property and civil righta.
It 1is aorth looking at, It ia in 1915 Appeal Cases,

R STUART BEVAN: fzaa. I nill refer to it in 1915 Appeal

'caaea, at page 330,

VISCOUNT HALDANE: That mas a Canadian COmoany, not a provinoial

' Compsny, and the provinoce attempted to curtail tfm its powers snd

so on. We ssid to some extent they could but they could

" not substantlelly. Jo



| MR STﬁART BE?AR#‘WI'ah“gbing £o.refer to it, and perhaps it
would be. convenient that I ahould 40 80 nowWe .
VISCOUNT HALDANE: I think lt will be more oonvenient to
tako 1% in 1ta order.glv  L
SIR JOHN SIHON: It‘haa been diaouaaed aince.
- VISCOUNT HALDANE: Yeés, in the Board of Commerce quse.
MR STUART BﬁVAH: I will read the headnote:"The authority of
't he Pérliament.of Canads to legislate for 'the regulation ofl
‘trade and commerce' conrérred by section 81, enumeration 2,o0f
the British North Amerisa Act, 1867,‘enﬁbleathatA?nrllamenito
preseribe the extent and 1limits of the powers of companies the
6bjects of which extend to the entire Dominipn}‘thefstatus and
powers of a Dominion coﬁpany‘ag such oanrot be deatroyod by a |
provinoial Legislature, Part VI'of the Cowpanies Aot of Biitigh
Columbia (R.5.B.0.,1911, 0.39),which in effeot provides that
companiea 1noorporated by the Dominion Parliament shall be

' 1lcensed or regiatered under that Act as a condition of carrying -

. on buainosa in the Provlnoe or maintainlng prooeedings in its

courts, 1s therefore plira vires the provincial Legislature under

- the British‘North‘Amerioa‘Aot 1867" I can deal with that bon,

| "but i 1t 19 ¢ 1noonvenient. I will reserve :L.

VISCOUNT HALDANE: I think you had better PBBBPVG it and take
it in ite aaquenoe. ‘ | |

SIR JOHNlSINDN: !here are tw:7§gfeienoea in ths Statutes I
want.,' o - - » |

MR STUART BEVAN: I am':em1hded thet there is e reference in.
‘the statute which Sir John asked for on psge 29.

SIR JOHN SIMON: I think i1t would be worth while to complete .
them by reading page 28, sectiocn G. |

MR STUART BEVAN: !éa. that 18 the 1618 amendment: "The said
Act 1is amended by 1nsert1ng the rollowing seotions immnedistely
arter seotion sixty-three theroorz- 63 A. Where in any induatry

eny strike or lookout nas oocurred, and in the public interest

Il
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oonaideration.“ '

<

or for my other reason lt. seems {0 t.he luniat.er expediont..the o

‘\ninister.on tha applioation of any munioipality 1ntereated.or of

the Kayor. reQVe. or other ‘head officer or soting hnad offiocer
thereor.or of, his own motion, may. without applioation of olther

of th@ partien to tha diapute,atrike, or lookout. whether it

:linvolvea one n or more employera or employpea in the employ of

one or more omployors. oonatitute a Board of COnciliation and
Inveatigation under this Aot in roupaot of any dsspute,or striks
or. lookout" and ao on. '

' LORD DUNEDIN: Do rot think ne 1mpatient. but I hate a lot of

- leotions being read in an Act of Parliament unless I know what

 they are being ‘read fore Is there any partioular point in any

of thoao aeotionu. exoept tho dblolutely 3eneral point that

undoubtedly in many many ways theae leotiona interrere nlth

| civil rightn ?

MR STUART BEVAN:. Irihink hot.' I am reading this seotion at
the invitation of Sir Jobn Simon. . '

SIR JOHN SIMON: I was only interpoaing beoauee the Noble Lord
praaiding asked whether there wna anything-elae in the Statute
_ra;evant. I appreolate your Lordship's enqnlry. but we thought
them 80. The phrase. mw rriend was not streaaing 1t. is, "where
in any industry sny strike or loekout has occurred,and in ‘the

‘public interest" and so on 1t is" expedient!; that 13 the word
‘that wants to be atreased.

It may be it does raiae & Dominion
' MR STUART BEVAN: Ve stress the following words, or the
alternstive words, "or fob'any othai reason",

4-_ VISCOUNT HnLDANE: !es. I think you may observo thnt to bo

’ relevant is one thing, and to be material ia anothor.‘

LORD rmNEDIN: I do not think Sir John would ‘have stated any

public 1nterest in that ovea%. he is for the Dominion.,

SIR JOHN SINON? Ybl.
- LORD DUNEDIN: You do not want thia to be quoted beoause

you think it is publio 1nterest; what haa the Ba Dominion to do wi (il

N
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¥  publio 1n£greut ?
‘VISGOQNT HALDANE: Sir John was only answerdng a general question
I put. |
MR STUARQ'BEVAKx I should like to read the other seotion,if =
‘convenient. It is seotion 16 of the 1920 Aot.
' LORD DUNEDIN: This is énty the same. I am very aorry,'but.
to'me many of £hesg thinga pass into the limboiof forgotten
‘leotibns. R
R STUART ﬁhVAN:i I had better leave Sir John to read it. The
géneral chnf;cter gnd n#ture of this leglslation 4s apperent

from ths terms of the original Acte
:‘LORD DUNEDIN: itvinterreroo grﬁevouuiy with oivil rights.
MR STUART BEVAN: Yes, and I start with that.
LORKD SALVESEN: I underatand; if your oontention is sound,
1t is that this Aot is a dead letter except in ao.rar as parties

may consent to take advantege of it ¢

MR STUART BEVAN: Yes.
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L ?iSOOUHT HALDANE:- Yes, my doubt 1s whether they can do even
that. _ | |

MR STUAR? BEVAN:- Subjeot to the observation which Viscount
Haldane ﬁua godd‘cndugh to make Just pow whioh I should 1ike to
\ haia an opportuhity of considering; it is aubjdot,to that
undoubtedly. | | |

Now 1% 1s plrhapa convenient that I ahould roter to
geotions 91 and 92 that have bcen go often before your Lordships'
Board. | | - | |
VISCOUN? HALIANE:- I $hink 1t is those that are really the
geotions o be disouascd.,l]!bn'mhy ggguﬁouthqjgwc have heard
of them before. B | -

MR STUAR? BEVAN:- Yes, my Lord, they are in the Joint
Appindix of 3tatutes in the earlier pages "Distribution of -
"-Iegialativc Powers. Powers ot thc Parliamcnt" | Then scotion 91:
"It shall be lawful for the Queen, by and with fhe Advioe and
‘Congent of the Senate ‘and House of Commonsg to make Lawa for the

:'PCQOC. Ordcr. and good Govcrnmont ot canada. in relation to all ,

":~msttcrs not ooming within the olasses of subjcots by thia dct

: asaigncd cxolusively to the Legislaturca ot tha Provinola“

E VISOOUNT HALDANE:- The first stap 1s. you out out acction 92

' alto gethex? _. ' | ' '
| uB smuanr anan»- Yes. s

VISOOUHI EELDLRE  Now come to the nlxt atop and you see you

80 back on what you have done. | |

MR STUART BEVAN:- "and for grester oertainty, but not so &s to
rcatriot'tha gencrality of the tbregoing terms of this seotion,
4t 1s ‘hereby declared that (notwithstanding anything in this Aot)
thc cxolusivc Lagialativa Authority of thc Parliament of Oanada
extends to all matters coming within the classes of subjects
'next horsinatter enumoratcd" .‘ o -
© VISCOUNT HALDANE:- Seotion 91;  thet is & very important
.. seotion th.:e”ﬁﬁigff;;s Board want back on its earlier deoision
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as *o thc mcaning of the words at the end.
MB BTUABT,BBVKI. Yes: "And any mattcr ooming within any of ”‘
~ the olasses of subjeots emumerated in this Seotion shall not be |
.dlcﬁcd'to'oomo within thg‘olasS'ot‘mgttqra of g‘1ooa1 or pr;véto,
‘nature comprised 1in the Brumeration of the classas of Subjects
A”by this Aot assignca cxolusively to the chislaturos of thc
Provinocs‘ o ‘ :
VISGOUHT E&BRAHR:-' That waa;héid,by‘one dacisioﬁ to be on-
#ines to head 16 in seotion 92, but étt.m;-aa that opinion was
. deoclared fto be wrong. and this Board haa degided that it r-tcru
~to the whole cnnmoration. o o
MR STUART BEVAN:- Yes.  Now the matters upon which the
Bo:pobdints rely in the Brumeration under ajotion‘Ql are first
| '61“511. (2),"the regulation of fraao ang oogmcrcn!@tﬂthj botton  7
ot ﬁlgo i; and (7)"!111#13. Military and lhvaI'SGrvioe aud"i' |
- Defence,"and (27)“thn Oriminel Law except the oonstitution of
- Courts of Oriminal juriadiotion. but not 1noluding the proocduro‘
 ‘1n_or1mina1 matters™. !hoao are the thrcc ‘enumerations that
they rely won; they slso contend that this Industrisl Dispites
a0t 18 for the peace, order and good govcrumant of Canada in o
rclation to mattors not ooming within the olass of subjeet
by,th¢‘4ot‘aasignad cxoluaivoly‘to ;?e‘Protinoialvlegialation;
VISOOUR? mm . % Fhat 'nioana'thu nu‘oj-ot-méttor ao-§ cbiu
within scotion 92, thqn thoy oan only get at it 1f thny oan 1mport
that conatzuction whioh wag importoa in thl Mnnitoba rulp oaao?

MR STUAR? BEVAN:- Yes.
VISCOURT HALDAIE | And that ia a8 very ttiil:!xt dittioult

matter to 1mport that 1s for the extreme necaaaities of war? -
MR STUART BEVAN:- Yes, and,tor the purpose of enabling them.
to contend for that oohatrﬁotion they oalled a good deal of o
ovidonou 1n'fhl'cou:t below directed to show if they‘oould.that
| a state of National emcrgcnoy exiatcd | '
| YISCOUNT nanAnn.f Suroly thexre must bc a grcat many other
states of National emergency if that was admissible.

MR STUABT‘BEVAN:- That was the way in whioh they endcav&uiial
‘ ' 35 -
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$0 apply 1t; they ddilcd no leas &n important witneas than the
Minister of Labour himaelt“and they were put to it to know -
whothnr the state of National eme rgency ought to be eatablishld.‘
as at the datc ot the paaaing of the statutc 1n 1907. or a8 at
the dato of the appointment of thu Board in 1922. ‘ |
:.YISOOUNT DALDARB:- If it was not in existence in 1907 the Aot
would not have been passed, and no good woulﬂ be dono by proving
- an cmorgunoy at the timc -the Board was appointcd unless rlappointcd.
- D13 the Gourt. dooidc upon that footing? . | L

HB S!UART 'BEVAN:- Hb. my Lord they 31a not.‘: dhall be
icading the Judgmcnt in'a moment.. The nvidencc was not bcrorc
- the Jndgt who grantcd the 1nt'rloouto:y injunotion. I pzopose to

o Tead the :udgmont betorc I read the cvidenoo or refer to the

|  ¢v1d¢noo which was before the Oourt when the finel judgment was B
| givou. - Xone of the judges put 1t upon that ground, but thpro.'
'.13 the caae nndc upon the cvidenoo and rclicd upon by tho' )
 ‘30lpoudents in this Appesl.
VISCOUBT HALDANE:- Iational emergenoy?
MR STULBT BB?AH.— Yes.
YISOOUHT EKLDABE You know the ourious thing is ‘that the o
United Statla who have got a xigidly written conatitution also .
have the dootrino 0f Hational emerxgenay, ana 80 far as I know
| avezry oountry that has & Conatitution has got 1t. In e state of
" Watdionmsl emergency the provisions which dotin;ﬁzonsiitutiou are
 1ntlnd¢d to be ovorriddon and abandoncd in’ order to provide for
, that omcrgonox,in the United Statea Suprlmc Oourt i¢ has bccn |
so held. | | | |
MR STUARP BEVAIE- And in the ocsse of the Domtnton legislation
in the Pulp wase your Lordships held that.
LORD ATRINSON:~ It is really rcquiaition.
' VISOOUN? HALDANE:- The Pulp case  went : fartnex; they adacntl

interfere with a newspaper.
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| MR STUART BEVAN:- Not ohly.during the war but after the
" cessation of hostilities on the ﬁartioulaz facts of the oase.
'VISOOOHT HALDANE:- Wc 413 not sey they could, but we aaid No
Oouxt woula intorfcra with their Judgment. ‘
- MR STUART BEVAN:- Yas. !hoze was ‘the very recent oase which
; was put on the gronnd ot national. emergenoy. the profitocring
cage, or the Board ot Commexce oasc. | ' |
| v:socunm HALDANR:- fThere, the. dloiaion vas with the rrovino-., ”

. ‘we aaid. you cannot do 1it. o :
| IB SIUABT BEVKK'—J !hc dloiaion thcrc was with thc Provinoc.

l in. tho Pnlp cage with the Tominion. _
| ~ Now.1t% would be convenient 1if I rcad thl Judgment of tho
. ‘lcarnad Judge who grantaa tho 1nt¢rloouto:y injunotion b.oauac
- he had the same material before himlwhioh I have now placed
bctorc your Lordshipa._ His Judgmeht will be found on pagi -
of the Bcoo:ﬂ it ig thc Judgmnnt of Mr Jueticc O0xde: "By virtue
of Seotions 16 and 17 ot 1 Gestrge V, chapter 119, and Scotiona
34 (2) ana 36 (1) of the Publio Utilities Aot, B.8.0. 1914,
'chapfo: 204, the Plaintiffs are o body‘corporatn'oha:goalwith the
.‘dutyvof managing and operating the munieipal electrio 1ight, hest
anﬁ powex works of the City of !oronfo.~ That duty'oallnftor
the employment of'a‘larga number of men" qtb eto (Rcading‘down to
- the words) “Oounscl'forithj Defindant does not cdntond.ihat the
subject matter of the Act falls within sny of the 29, enumerated
| olaaaos nxprcssly assigned to the nominion Parliamcnt by Bcotion

91, but he says that it does not oomc within any of the 16

.“olaaaea axolusively aaeigncd to the provinces by section 92, and
'that therefore 11 falls to tho Jnrisdiotion of the Dominion :

| ‘?arliamcnt unaer thc rosiduary powlr given by thc oponing words

. of Beotioy 9, es & law nade for the peace order ana good ‘
\govorunent of Canada”™. | | -

- LORD BUNRDINx- !hc oounsal at that staga ot thl oalo acoma to

" 'nave given up the 1dea. | | | | | "; ‘

MR STUART BEVAN:- Yes, but at a latcr stage he oamc baok and\ww

A

relied upon three of the enumerationa under acotion 91.
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"LORD DUN?DIN:— The ones you have read.
MR STUAR? BEVAN:- Yes; "And he contends that when so 1cgia1at1ng

~the Plrlinmenf of Canada may, as ancillary to the main subjeot

matter of the Act, enact lews which interfere with or over-ride

:61v11fand municipal rights within the provincea". Then he says: -

"Fhe features of the Aot to which objection is teken by the

APl;intitré‘ar¢ to be found in tho-cfacotibns which interfere with

oivil rights and not in the innoouous sections which provide some

- means for l!ttling 1ndustria1 disputea.i It is thoac‘provisions5

for conoilintion and thoue slone- that Oounsel tor tho Betendants
rcliua upon as falling within thc rcaiduary powora under SGQtion'.
91 and as Juatitying the anoillaxy oocroivo aoctionu. It ﬁay
not be amiua to obccrvc paronthctioally that it ia opon to

o argumcnt that 1cginlstion for the appointmcnt of a Board whoac '
~ sole duty 18 to endeavour to 8djust a dispute but who are clothed
fiith no ‘coeroive powo:s. and whoae Judgment or auaza has no '
binding effeot,ia not a 'law’ at 81l in the sense in which that
word 1a used in seotions 91 ana 92 of the Britieh !orth.kmorioa

Aot' ‘ . o
VISOUUNT EKLDA!B:- !hort is a good deal in that point 11 you

\oonnidcr what the prinoiplo of the Britiah NOrth Amorioa Act 15,
| it is that 1t givca $wo a.ta of legislative oapﬂoitiua.‘onc to f~‘

fhc Dominion Parliament, the other o thevrrovinoial ‘Parliement,
snd 1t is absolutoly ultxa vires in the case of aithor to trench

:on ths othcr's tiold. It that 48 8o, what are thcae laws that
farc innoououa. thcy are nothing at all, if the mattcr comes within

‘ *th0 gphexe of th. Provinge the. Provinoc ought to disrlgard thmm.

MR STUABT BEVAN:- There is in faot an Ontario Aot in foroc ﬁ\\\

\

acaung with Tredey disputes. | | \
VISOGUNI’HALDLNB I should be su:priacd 11 thcrc was not in
most of thc Provinoca. 1 know whcnovcr the nominiou passcp an
A0t of this kind 1t is promptly followed up by & rival, ang then
we havo to determine which is to prevail. | k‘ .
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j' MR STUABT BEVIN Then at 1ine 42 the loarnld Jndgt gocs on: .
| E'!hc game end might be attained by 8 mere rasolution of the Bbuuc
‘3501 Oommons or of the Senate. Such a rlsolution could not affeot
niioivil righta. and I oan see littla raotical diffarcnc. betwecn |
; an Aot of rarliamnut or of a Provinoial ngialatu:c mexely

appointing a body for $hat purpose, and a resolution passcd by any
deliberative body of men.. A'munioipal‘qqﬁnoil might do it, or
any religious or fraternsl body might do 1t, with as much foroe

o of law, ag the Act in gueation ‘'when strippqd of all those. pro—

visions which 1ntarferc with oivil rights ox munioipal powexs. ,
But it is not upon any such construction that my Judgment 1s dased.

It may be that any Aot whioh tho Canadian Parlisment or & provincia]
meaning’

legiplatuze aces £1t to paas 1s & "law’ within tho/xxl:xg ot
gections 91 and 92 ot‘tho British Noxth America Aoct". Then he‘ltya

. the Aot 1a entitled and so on, and then he sets 1t out; and then

I oan go %o line 37: "It 18 not necessary to review all the

‘proviaiona of the Aot 1n detail. 1Its sohcmi ‘48 very simple.m Then

'thorc a:o various :eterencee. and then at the bottom of the pagc

he draws attention to the ocoeroive features 0of the Act "to whioh
exoaption especially is taken by the FPlaintiffs™. Then ho‘s&ys°'

. "the Boazd ia .empowered to summon witncssoa inoluding the parties

| to the dispute. to compel tha pzoduotion of. books. papors end

'othar documonts. and to entcr buildinga and other pzlmiacs for

. pu:poacs of iuspcotion, and to 1nterIOgate pcrsoua therein. and

these povera arc aanotionad by pcnaltics for thiluze to attend

'or to give evidence or to pcrmit inspection™. !hen the lcarncd

| iJudge zetera to aections 56 to -59.. whioh prlacrvc tho atatus quo.

I think I ‘had better Tead thi-: "Seotions 56 to 59 oontain ;
extremely drastis provisions designed to preserve the status quo
from the moment the Minister grants the application for & Board
un$il it has made its report”, etc_eto (Reading down 1o the woxds).
"In re The Board of Commerce Act, 1919, and The Combines and Fair

‘Prioos Aot, 1919 (1922) 1 Appesl Capes, 191, 8t pp. 198 and 199".

~ VISCOUNT HALDANE:~ YNow we come to the Pulp case, and that will
take & good deagl of time to oconsider, and ¥ﬁero!5:e we had perhaps
better adjourn. ‘ -

(3djouxned for & short time).

‘ji'A



5

MR. STUART BEVAN: The Judgment goes on, on page 10, line 45: "The
~ recent judgment of the Judioial Committee delivered on the £5th
July last, in the ocase of Fort Frances Pulp and Paper Company V.
Manitobe Free Press Company, hight lend celour to;the euggeetion
that there may be cases, notwithstanding what was laid down in
,fhe Yontreal Street Railway ocase, where in a 'national'emergeney'
the Perliament of Canada may heve power to pass legislation under
‘the,}eeiduery‘clauee infringing upon provincial rights.", eto.,
etd,'(Reading fo'the ierde, 11ne.32) "Phe autho:ity of that
‘deeieion has beenveo affected by later decisions of the Privy
Council that I do not feel that it is binding upon me or that 1t
18 now a correct exposition of tﬁe law." |
LORD DUNED?H: ,Deee‘thatlmatfer, beeaueerit 15 all ebout'the'interimv

 injuioction?

" MR. STUART BEVAR: ~Yee- I'need not trouble your Lordehipe with that.

That 18 how the matter stood when the injunetien was granted.
- The’ only statute that I have not. referred your Lordships to 1s
* the statute under which the Toronto Commissioners derive their
~powers, and it will , perhaps, be right that I should gA&e your
Lordehipe the referenee to that. '
VISCOUNT HALDANE: Tell us the‘eubeteeoe of 1t?

~ MR. STUART BEVAN:‘:The substance is that the power which the munioci-

pelity had arevallneenierred upon these commiseienere.

VISCOUNT HALDANE: It is a statutory delegation?

~MR. STUART BEVAN: Yes, a oonvenient delegetion.
VISCOUHT HALDAHE | The munioipality would require power to regulate

the organieation of the City of Toronto. but that, I take 1it,
they have.

MR. STUART BEVAN: Yes, no issue really arises on that. I think it

may be taken Jjust as 1f the'menioipality themselves were the
plaintiffs in the action. '

VISCOUNT HALDANE: I suppose they said; This is a municipal institu-
tion within the Province? |

MR. STUART BLEVAL: I ought ‘perhaps, before I deal with the evidence
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' that wae.oalled,'to tell yohr°Lordehipe that‘there is an-ohterio ,
Aot of 1914, which 1s to be found at page 38 of the Joint Appendix,
‘ ehtitied "An Aot'reepeoting Councils of Conciliation and of
Arbitration for settling Industrial Disputes.”
, LORD SALEVESEN: - How do the provieione differ fror the other ones?
'MR, STUART BEVAH~’ There is not the same interferenoce with property
and oivil rights, but there is a complete prooedure provided for
the reterenoe.‘ - | | : |
| VIBCOUNT HALDANE: That is ohlyrto;ehow,fhat they have acted.
MR. STUART BEVAN- Yee that 1e really ali. I do not think I need
| tronble your Lordehipe with the terms of that. o
VISCOUNT HALDANE I do not think we are much troubled here with the
'old dootrine of the . oooupied tield- 1t originated in Vietorian
timee, and, although 1t has been reoognieed more and more a8 time -
~ 'goes on, 'ae the two sets of legielatures have orowded one another.
" that you come back to the question of whether it 15 ultra viree ‘
o 1ntra virea.‘ o o o |
'f‘ ﬁR; STUART BEVAN: Yee, I think that poeition was reoognieed by the‘h
| respondents,. beoauae at the- trial they put their oaee, 1t is true
| hupon eeotion 91, and said that 1t did not come within eeotion 92
, 4;at all but mainly they based their case upon an allegation of
' national amergenoy, end in order to meet that oaee, they oalled
e good deal of ovidenoe., , , , .
VISCOUNT EALDANE Before yon go into the evidenoe let us see vhat
,”national emergenoy means. II a hoetile force 18 1nvad1ng a
- country, hotwithstanding 1te oonot;tntion, the people of that
country will rise and resist, and organiee'themeelvee in order to
‘attain its end. That has been recognised, I think, by the United
Astatee, where I do not think there was much oontroverey ‘about 1t°
I think everybody eaid,that must be so0, but it wae,eaid, In the
5Uhiteo‘statee it 18 not so very'eaey to find euoh a §§wef within
“the oonstitution,hbut it was sald; There is power to make laws

for the peace, order and good government of Canada, exscept with
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fregerd to matters within eeotion 92, ‘Then 1t was eaid thet an

- emergency whioh threatene caneda as e whole doee not ocome within

- seotion 92 and, therefore, Parliament is fraee to preoeedlatfirm-
etively under the generel words of Beotion k. Thef 15 e very
,ditferent thing from 1egielation as regards etrikee, whioh is very
important 1egieletion but each Province can deal’ with it.

‘MR, STUART BEVAN: Oe:teinly'thie particular Province is dealing with

1t
vlscobnm HALDANE: The important thing against you is that the
Lemieui Aot,lwhioh wesreoquieeoed‘in,?ae~fer a8 I knew.‘wae put
forward for the whole of Canade; a8 & sort of natural construotion
of the powers of seotion 91,
MR, STUART BEVAN: Your Lordehip says "acqulesced 1n“
VISCOUNT HALDANE: It has gone on since 1907.
MR, STUARD BEVAN: It hae'gone on since 1907, but the statement is
~that 1n7the‘ease,of muniocipal authorities no Board has ever been
appointee wheie their 1nfereete are concermed, except with the
ooneent of thoee authorities. _" o
LORD ATKINSON~ What is the ditferenoe between a munioipal Board and
" a Board under section 927 | ‘
MR. STUART BEVAN: Under eeotion 92 there 1e an expreee fiel4d.
LORD ATKIHSOH: I you cannot invade the olvil righte of the Board,
can you‘iniade the-oivilerighte of an invidual?-

MR;'STUART BEVAN: No, you ocannot; but I have the additional ground,

‘being a munieipal oorporation to put forward under section 92
~which would. not be open in the case oan private employer. There

':"ie exolueive power. 1n the provinoial legislation under eeotion
92 in reepeet of munieipel 1net1tutione in the Provinee.

VISCOUHT HALDAHE- - If you ocould rely upon the regulation of trade and
commerace, that would be. enough for you. It may ve that the
decieiene-ef thie.Boerd.require a good deal ofvinteipretation ‘
before you can rely dpen_that as giving this powerg; otherwise

I should have thought they did give this power.

MR, STUART BEVAN: For that one would have to consider the various
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dééiéioﬁs, and ﬁhe'qﬁesfiqn;of.trade and commeroe was dealt with

byﬂyqﬁr ;ordéhi?é'ih one‘§f the'rqoent Qases, the Board of ."'
‘Commércéfqhde;f"' | " AR L ”

‘?ISOOUNT~§ALDA&E: ~And the John Déore_Pléw‘oaae and the othefg.’

MR. STUARTLBEVAH: ‘Yes, and, so far es I am conoerned, though, as

o yogr‘ﬁo:dship has reminded me, there 1s a large bodquf Jﬁdioiél :
deoision by~thia toard upon this oiaes of'qaee, thg whdle'df the
iéwiia dealt with and eummariaed in the two last oages before

your Lordships' Board. It may be necessary to refer to some of

'~ the éar1lar.dedieiqna‘pe:hapa to expand'the'references.. But my .
 ogae is,:eallj baaéd upon the reasoning.or your Lordghipé"Bogrd
.1n1%éé§gligg?'?y? oaggs in_;sg} é?d.l??gf,
1¥iScQU§¢*gALD4H3§i,Iﬁ:theABoérd qt~c6mmeroe‘Qgsé‘wé'd;d g§y eohqth;ngi 
aﬁﬁﬁfifrad;:ahd ooﬁmeféé, 
MR.'STUART_bEVAN:. ngr Lofqahipe qeaig with,whéf‘ffadeéng ébmmeioe

waa.within the méaning of section 91, and as to whethé: the positio;

qopld'be covered by trade and commerce 1n'€he partioular case

under consideration.
42 (A).



1 qhell have to deal with it whem 1 come to the ocases, but
I thought the ‘most oonvenientrway, as this i1s put well te the
frent of the Respomdents' case, would be to deal with the ™
Aevidence relied upou as ahouing that there was a positien of
- nmational emergemcy both at the date or the peasing of the
" Stetute and at the date of the Order conltituting the Board.
Lerd ATEINSON: I can undeTstand national’ oonvenienoe.v
Viscoust HALDANE: That wili net do. -
Mr. STUART BEVAN: I suppose it was for the netional convenielce‘
and certainly in the netienai interest that profiteering

.ehould be reltreiled in the years 1mmediately follewing«the

‘f'War, but that is not an emergency.A.
IVisoeunt HALDANE: An emergenoy 18- something 80 terribie as to be
outaide anything in Section 92, such as the Dominiou being
in peril. _f | |
Mr. sTUART BEVAN: Yes. In my'submiesien o such case could be
~ made here and- the sort of evidence which has been led to .
establish such a case falls far short of anything'in the mature
‘ or a national emergenoy. | | | ,,
” Viscount HALDANL! May we . see the Judgment on the main queation
and them we cam conme baok to ‘the evideace.
- Mr, STUART BLEVAN: If your Lordship Pleazses, I have fead the
judgment of Mr. Justice orde Then there is the judgmenmt of
Nr. Justice Mowat which led to the reference of‘the action
to the Supreme Ceurt.' That 18 on page 166t - He says: "This
‘eotion is for a declaration that the Defendants have mo right
to act as a Board or Concilietion and Investigation im reapeot
of an alleged dispute between the Plaintiffs and their employees"
etc. etc.(Reeding to the words, linme 32) "that such requirements
are mecessary and that the efrective or possible . determination
of industrial strife gives the Dominion Parliament power so0 to
~ trench upon the subjeots mentioned im subsections 8, 13 and 16
of sectiom 82, in order that a law necessary for 'the peacs,
order and good governmeet of Canada' may be effectively adminiater;

"ed and enforced". . That is a oonsideratioi of mational
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emergency . "Having come to the comclusion that the comstitue-

tional quoation raised is the all important one, I do not
here doal with the evidence directed to that featuro of tho
- case which deals with the procaduro leading up to the appoint-

ment of ‘the Board of COnciliation Ihich was mado, and the pro-

; prioty of its appointment. "In a genoral way L find that the

roquirements of the statute have been complied with,. I therq—
- fore pass on to discuss tho ccnstitutional point raiaod. " The
l‘question of industrial strife, togethor with its ramirications |
and the growth of iabour unions, is vastly difrarent from the
oondition oxisting at tho time of the passing ‘of the British _
North America Aot in 1867, and the qiienoo of the Act rogarding
'labour’ and iho‘abs&hce §f‘the speoific'allocatiogﬁor'thai |
subject to the Deminion or the Provinces is thﬁs'accquntod for.
But it mey be observed that the questionm of Labour has, for
"more tham twenty years, been apprépriated by the Dominioi‘
Parliaﬁont and Governmemt. There 1s & Department of Labour
with a Minister of Labour in chafge; periodical publications
- dealing iith igbdur qugstions, the labour markét, the current
cobt'of living, and'phe employment of the military rdrces‘or
Canada in\tho_protectioniof property and the pubiic safety
where violent eruptions'havé occurred or may".
Viscount HALDANE: The Miiiétry of Labour 1s quite a receat
thing, is 1t not? ‘ | ‘
Mr.lsTUART BEVAN: It vas establishod by the Act of 1908 which
ia to be found em page 4 of the Appemrdix. My friond, Mr. Duncan,
tells no-that the origimal Act wos im 1900. This ia 1906. It
“dooa not refer to the 1900 Act, but my friend is in a much
vibetter position to know than I am and when he says thero was
a similar Act of 1900, I have no doubt that is Bo. This ia
ihe Revigcd Statutea of Canada of 1906.A I have no doubt ﬁy.
friemd is right. Then linme 10: "Thia Department has, by
common corsent « the Provincoa during this long period, been
the principal administrativo neans of deaiing with ‘the question
of oruptivo industrial strife, and, while tho fact of |
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acquioooooco‘dooo not:sottie'a‘donotiiuttonal point ef law,
and if there is mo. authority for the taking ovor of labour.
aprobioms by the Dominion, yot a doolaration of the Court that
all such’ administrativo actions are to cease, and inforentially
that all the Govornmenta and thoir law officers havo orred,

or slopt, should not be arrived at umless the law is clear?,
‘May I pause thoro for & moment to say on this suggostion of

i acquiosconco, tho only evidonco of acquiesoonco 18 that ia the

. case of municipai institutions the Mimister of Labour hao
oﬁ%¥—8a2é3::€;d btained their comseat before appointing the
Board. In the case of individual firms and private companies
it is true that mo ome has taken objoction oxcept ir the one
~ ease which 127;ound its way imte the Law Reports. ~ "Csnada's
constitutional problems have all found their way ‘to the Judicial
, Committoe of the Privy Council, whose members have taken
onormous paims, from poriod to poriod. in their oluoidation,'
and it is by the viows of that ‘tribunal that we are to be
guided". etc. eto. (Reading to the words, page 169) "simple
ylooal strikes which alone goulad have been in comtemplationm of
"the Fathers ia 1864 and 18674hovoigivon place to these of
Brotherhoods composed in aome inataaoeo of hundrods of thousands
and Dominion-wide in thoir operationa ard probably beyomd the

- resources of each Provinco to deal with" The numbor dealt
with by this partiocular piooo of logialation 15 as lov as tem.
‘,"Aa was said by Lord Watson in atating tho opinion of the

‘Judicial Committoo in Attorney Gonoral ror Ontario Ve Attornoy

. A:Gonoral for the Dominion (1896) A.C. 348, 361 'lomo matters,

in their origin local and provincial, might attain such dimonlions
:as to affect the body politic of tho Dominion, amd to juotify

the Canadiam Parliamont in pasaing laws for their rogulation or
'abolitiou in the intorost ef the Dominion. But grout oaution
°must be obsorvod in distinguiahing botveen that which ia looal

and provinicial and that which hes ceased to be merely looal or

,provincial, and haa become a mattar or national comcerm, in such
!

ilonso as to bring 1t withil tho jurisdiction of the Parliament
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ot Canada'"

Lord ATKINSON: 1 suppese the Dominion oould deal with root and .

.mouth désease over the whole of Canadg.

STUART BEVAN: I should thimk so umdoubtedly. Agriculture 1s
assigned to the Dominion Parliament. "Ia Russell v, The Queenm
it was held that the restriction of»intomporajce was a matter

of public‘brder and safety, although 1t imfringed on property

- and civil rights.  Ang this case, although ‘the Attorneys

'General vere not ropresonted, has beon exprossly roaffirmed 11

statomouta by the Committee . I think, as your Lordshipa

will soo when I refer: to the decision, that turned upon the -

'particular faots of‘that case, "It such an 111 as. occasional

evof-driiking is subject to Dominion legislat;on, it must fellow

"thst the prévention'of strikes by déncilidtion; which condeivably

:.might oceaslion the starving of the poople, nhould also be, Im

" the last. case om the subject, it was held that regulation of the

- price of nowsprint paper, upon which soothlug and unintorrupted

‘1nformatien might be writtem to quiet tho Rorves of the people

racked’ by tho Great ‘War, but Ihioh wan over Ihen tho regulation

was passed, was withim the powers of the Dominion, the Viscount

~ Haldame aaying"No authority other than tho sentral Government

is in a poaition to deal with a prcblem which is essentially one
of statesmamship'. The elements of 'municipal affaira' and

'mattera of a morely local and private mature' como Iithin the

. 88me reaaoning. I mote that Mr. Justice Orde in this very

caag‘roported 25 O0.W.N. 64 heard aAmotio; for an 1ntof1m-1njunc-

tion upom material which substantially reised the same issue as

- that raised by thoevidencé at the trial before‘ne, and gdvo a

f_Forguson that the 1mpugnod portion of the leglslation in quostion

considerod judgment”, That deals with the learned Judge's

'ground for referrimg the case to the Diviaicnal Court,

Then the judgment af the Supremo Court is to be round
on page 171. The Chief Justice Bays' "I agree with my brother |

is legislation wlthin the competency ef the Dcminion Parliament

R



\under its powors to make laws ror the peace orderand good

“govornment of 0nnada in relation to the regulation of trade

‘ and oommeroe. and. therefore, thimnk the action. ahould be dia-
missed with costs”. Then Mr. Justico Ferguson gives the

| roasoil; The first tem limes deal with -the referemnce to the
Divisional Court and at line 18 he ssys: "The Plaimtiffs are a
ﬁéird>of 60wmisaioneré‘appointedlundor Sectiénh 16 and 17 of
1 George v, Chaptor 119" eto. oto. (reading to the words,
line 46) "t 15 an imterferemce with 2 local work or uader-
”taking, subjects (CLsss 10) oxolusivoly assigned to Proviacial
.Legisltturas by Soction 92 of the British North ‘merica Act".
Then he sets out the relief asked for. The second paragraph

- refers fo the injunotion thgt'was ordered and the third parae
g}aph deals iith.tho circumatances umder which the matter comes
‘boforo the Supreme Court. I '111 goe to lime 33, pago 172,

Mr. DUNCAN: w111 you read at lino 287 '

Mr. STUART BEVAN: Certaimly. "It 1s mot, I thimk, mecessary for
the decision of ﬂho case at bar, to comsider the comstitutiomal
validity of anmny sections or provisioi'in this Act which do not
deal with the powers of the Boargd, aud'éénboquontly it 18 mot
mecessary to comsider the comstitutiomal validity of soctions
56 to 61 which deal With strikes and lock outs prior té and

pending a referemce to a Beard of Iaquiry” etc. stc. (Reading

to the iorda,‘;ine 15,'page'175) "counspl for the Defendants an&
the Attorney General rQrAthe Dominiom submitted that ss sccording
to its ftﬁno‘gaturo andoffgct'; 1tn 'pith and'éﬁbatance', and
its title, the Act here im dueatiqn is lagislaﬂiQn in reference
‘to imdustrial disputes, amd as the Imperial P ;liamont ind

.the Australian Constitutiea Act (63-64 Victeria) recognised amd
treated imdustrial dispuﬁes.aa‘proaentlng an QBpec£ of peace,
 or¢er and goed governmeat that required spéciaIA;eglslative
treatment, (see Sectiom 51 of the Australian Acf)" ;- that
 comparison'doés not seem to be very holpful .- wn.may and should
held that the legislation dooa mot fall within any of the classos.
enunerated im Sectiom 92 of the British North Amarica Act"etc. et .
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(Roading to the 'ords, lino 40) "'tho Parliament or Canada

‘ hld not by 1ta gonoral powor 'to mako lawa “for- tho pesace,

ordfr and good governmont of Canada' full logialativo authority
to pass 1t'". I tho Rusloll case it was held it d1d nmot

' fall within oither of the classes of Sectiom 92,  The Alberta
- case referred to is im 1916 Appoal Cases. "It.muat be iokon .

to- bo mow settled that tho general authority to make laws for

'the pease, order and good government of Canada, which the

'initial part of Sootion 91 of the Britieh North Amorica Act

'~conforo, does not, unlosn the subjoct mattor of legislation

_ falls within some of the emumerated hoada which follew, emable

'the Dominion Parlisment to'tronohAon the subject matters em-

trﬁstod to the provimcial Legislatures by the onumoration in

Soction 92. There is only omne case, outeido"tho‘hoads onumoratQ

" ed im Sectiom 91, im which the Dominion Parliamont can legislate .

effectively as regards & provimce, and ‘that is 'horo the
subject matter lies outside all of tho_subjoct nattero enumera-
tively entrusted to the pfovinco,nndor Sectiom 92'". Russell

v. The Queen 15 an imstamce of such a case.

Viscount HALDANE: Objectien has beem taken to the onunciation

Mr.

of the lav im Russell v. Tho Quoon.
STUART BEVAN: The quotation from tho Alberta case is rrom the
judgment of this Board delivered by your Lordahip.‘

v1scount HALDANE: We adoptod Russoll v. The Queon as right to that

"Mr.

extent.

-STUART BEVAN: Yes, 8o rar as the comatruction ef Sootion 92

'waaioonoornod. "counsol for the Plaintiffs and the Attormey

Goneral ror Ontario aubmit that tho logislation here in quoation
tronches upon the classes of logislatioa onumoratod in sube
sections 8, L0, 13 and 16 ef Sectiom 92" otc.‘Stc; (Reading to -
the 'ords, lino 41) “In tho Lonrd of CommoroolCaao, Mr. Justico
Durf's statomont doos not taxo tho form of a pronouncomont

OR a point mecessary to the decisieon of the oaad he was cone

aideringd. In tho Distillors ard Browors Cooo (1396) Appeal

caloa oo thot was a Judgnent delivorod by Lord Whtson -.»"tho

t
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,'Ar? ‘ Gommitteo statos tho propesition as 1t is atated by Mr. Justioe

| Duff 1n,the Board of Commorco Case, and yet in the same case

lccoptp and treats Russell v. The Queen as rishtly decidod"

Vlsoount HALDANE I think in Runlell v. The Queen what they pro-

"‘oooded on was that the scope of: thc canada Tomperance Act was

80 wido and conoornod the Dominion 8o much as a whole that the
matter was really outside Sectien 92 and they decided 1t on that
- footing amnd there were suggestions as to trade and commerdce
‘that were not adopted in aubaequent decisions,
Mr. STUART BEVAN: As I read the judgment the Board held that they
did not fall withim SQOtioh'92‘at 111 on the particular faots
in that €fase and hdving regard to the particular scopes and . V
extent of thediagislation in'dueatioi. ;

Viscount HALDANE There were some very oritioal remarks 1n Rusnoll
Ve The Queen made by Lord Watsoa in a oase that 13 rot in tho
reports with regard to the McCarthy Act. It‘has been printed, -
but 1t is mot im the reperts, ‘ | '

Mr. GEOEFREY LAWRENCE: Im the Judgmont in the Insurance Rororenoo

| of 1916 your Lorduhipa referred to the case on the Mccarthy Act.

Viacount HALDANE : Did we quote .what vas said in that oaso?

" Mpr. GEOFFREY LAWRmNCE: Your Lerdship said you had no difficulty in
holding it was ultra viros notwithstanding Ruslell Ve Tho Quaen.

Mr. STUART BEVAN. I have here the argumont in the Groat West Saddlory
case, | | |

Viseount HALDANE: More tham omce since objections have beem taken
to que&edlremarks that were mado by their Lordships, probably
‘ G
rather precipitamtly, im the course of the disouslion as 1ndicating
their settled view.. In the McCArthy Aot case thia Board gave no

. reasomns for 1ts Judgmont. It simply prcnounoad the Act ultra vires.

Mr. STUART BEVAN: Would your Lerdshipa deairo me to read tho pessage
~ from the Great West Saddlery case?’ '

Visoount HALDANE: WO will come to that in due course.. o  " | -
Lerd ATKINSON: Thoy critioiaod tho argument 1: Rus.oll v.‘The Queen.

Mr. STUART BEVAN: Yaa. . Mr. Justico Forguson goea on at tho tep-of
R 4 :

.’m {c?



page 175. “Aftcr a oarotul perusal of the authorities, 1 am
unablo to reoonoile the cases or tho two proposxtions in the

statoment 1 have. quoted from the slberta Insurance Caae, unless
it be that the legislation 1n Russell v. The Queer did not, 1n
‘the opinion of the Judicial Committee, even trench upen any o
of the powors contorred hpon the provinves by Section 92" -~ I
" ‘think that is right, if I may say so with respect -- "or unless
it be that the 6p1§1¢n of the Judicial Committee in Rusasil v.
The Queen, and in the Fort Frances Case are founded upon the
proposition that.“where 2 condition arises in which the P age,
order and welfare of the Dominion as & whole is affected
and that cordition cannet he sffsctively met, controlled and-
regulated by provincial logislation, the Dominion Parliament
has peoWer to legislate under the'poace.‘order and good go§ern?l
moat‘clauao of Socﬁion 91 even 1f inr so doing it trenchéévﬁpon
some ef the clusaes enumer;ted in Sectlon 92. While theré are
‘ atatements in tho reasons for judgments in the Russell Case sndl
the Fort Framces Cgae which appear to suppert the last propoaition.‘
it is mot, I think, clear that,thﬁyproﬁositiqn vas necessary to
" the deelsion of sither case or that it is laid dova in oither
icaso. In the absence of clear amd bimding authority roquiring
me to do so, I am gbt prepared to hold that such a wide and for- :
reaching power must, cam or should be implied in order to sive
‘q:féﬁt tdltho‘agroemont which the Imperial Parliament embodied
in the North British America Act".
‘Lu'd'ATKINSON= I suppose that would apply wWhere there was a plague.
.‘ | of’somo sort, xhime chelera, for ;igtance;‘
. Mr. STUART BEVAN: Yes. | . |
Lord ATKINSON: In India they are obliged to deal with that im groat'
diatricts. Poople are not, nllowed to- ahift from ono strickon ~
‘district to smother. . . | | | |
Mr. STUART BEVAN: I supposo plaguo would oome under the desoription
| of & mational emersenoy or peril, '

Lord ATKINSON: It is mot confinod to. v;r.ﬁ‘t;;-
SO
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™ Hr. 9TUART EEVAN: No, I do not think 1 could coutend that; it .
| ‘would be a matienal emergenoy.‘~ ”I 1noline te the view that
>1f the Russell Case is not supported by referemce to sub-gection
. 87 of Sectiou 9L, eriminal law, and sub-aeotion 2, trade and
commerce, them it must be taker to have been determlned on &
rfinding that the lesisletien did not im fact trench ‘upon auy
class enumerated in Sect;on 92 and that the Fort Framces Case
‘18 based upom a findimg of such an abaormal comdition that
the necessities of the situetion demanded, required amd
Juotified the implying of an overridinsvpower to legislate
so a8 to meet, regulate and cortrol an abmnormal condition amounte
ing to a great nationol‘emergeney, in which the safety of the
‘nation as sush was threatened" ’ B |
Vieoeunt HALDANE : No doubt that is so, but you will find someuhere,
I am not sure it was rot im the 1906 caae, @ judgment of this
Board in which they sald 1t was impossible to reooncile the
Russell Case with the decision in the. Ontario Liquor case.
I was Counsel in the cass. For a time mo self reapecting<
Counsel cited‘theﬁRﬁoeellgoose berofe thishBoard;othereeias.a
gloomy silence whemever he did, but Irthiek'we,have got evef
that now, “> A |
" Mr. STUART BEVAN: Perhaps‘it‘is because 1 am not very familiar
with these earlier deoisiona that I have 1ntroduoed the Russell
oaee.‘ I submit that the Judgment ef Mr. Jﬁatice Ferguson
ih'this passage between lines 18 and 30‘1a'oorreot in the
reasons he asoigns for the particular firding im the Ruosell
case and the Fort Frances 1110
"Visoount,ﬂtLDANE.vThe judgment 1n'the Russell case wae de11vered
by & very emimont authority onAthe_Briﬂioh ﬁorth"ﬁmerioa Act,
Sir Montague Smith, | o .
Mr. STUART BEVAN: Yes, Then at line 30: 'For these reasons 1 am.
of opinion that the weight of authority 13 in favour of the
proposition that exoepo in conditions involving the very safety
.of‘the Dominion as a political emtity, the Parlisment eof Canede

\ 7/



may not in its- legialation trenoh upon any of the subjecta
onumerated 1n Seotlen 92 unless such legialatlon according to
its pith and substance, is legislntian in rolation to a class

-of legislation enumoratod in SQction 91 of the British North

Amorioa Act". , .

Viscount HALDANE : Suroly that is tee broad.

Hr. STUART BEVAN: If it tremches upem sny subject onumerated 1:
Section 92, it is ultrn vires unless accordinmg to 1ts pith and

;ubstanoq it is legiqlation’in relation to Soq;iqn 91. "Counsel
tbr the Attorndy Gemedal for the Domimien and the Dofendants
submit that if the legislation cannot be aupperted ss met

falling ‘within or trsnching upon any of the classes enumerated
- in Section 92,,1t'can and should be supperted as leglslatioﬁ
' in respsct of ome or more of the classes emumerated im Sectiom

.91 of the British North Amerlca Act" etc. etc. (Reading to

-~ the werds, line 1, page 177) "Imdustrial disputes sre

not amow regarded as matteﬁs concerning only a diéputing

‘employer and his omplojeoa”j,

2
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That must depend upon the particulai disbﬁtd,and\the facts of the
partioﬁlér ocage: "It is common knowledge fhéf sﬁoh disputea are
‘matters of publie interest angd conoern, and frequcntly of national

”‘ and 1nt¢ruational importance" eto eto (Raading down_to the wo:la)

"I would diamisa, the sotion with costs inoluding ooata of
injnnotion proooedinga but would stay the igsue of the Judgment
~ and the order dissolviug the injunotion rcatraining the nlfendant
| trom prooocdings ‘with the inguiry for such time as is roaeonably '
nconsaary to allow an appual to be taken™. AThcn‘Hr JnstiocASmith"
3 and Mr Justice Magee sgres. - |
. - The view cxpruasca by the loarnnd judgc here at linoa -
,14 and 15 on pagc 177 that it 1a an Act "to authorizc an inqniry |
3 1nto oonQitidna‘or.disputaa.and that4the>p:aycntion,of-orimla. the"
protcotiph‘of public sa:dty. peace and oxder and the proteotion
~ of trade andfoommiro-'ari of thd:'pith and substance and, paramount
‘purpoals' of the Industri&l niqutcs Act' woulﬂ haxdly seem to
“be in aocordanoe with thc pzovisions of thc Aot 1tself beosuse
rtaking the view whioh is expressed by the lelrnodvaudgc,one would
héve'thdnghf some drastic remedy would be providcd by the Aot
1tsel? in 6:5:: to prdveut.thc oontipunhoc ox Teourrence of a
‘ oondition ER 80 danguzouh to the pubiio safety peace and Qider.
and when one looks‘at'thé Aot 1tself one saes there is no drastic
remedy pidvided by thq.Abt ﬁnd'no Teal cffiotivo remedy at all,
A1 thﬁAAct provides for ia tﬁgt in this allaged condition of a
bicsoh of public safety pdaée énd order three éeﬁtlamcb should
meet togethex an% they axe unable to settle the 1bdﬁatii§1
dispute'igsdg;blish an accurate gtatement of the caae 1|aaing up
'to the dispute and a pioua reoomm@ndation that the parties shoulﬂ
settle that dispute upon parﬁioular 1ines.  The very nature of’
the Aot and of the machinery of the Aot seems to negative the



"conditions' ere subatituted foxr those reflrriag to thc liguor '\

"cxidfdnoo of a state of'thihgs acrioualy'atfcbting publio‘poaoa
.and order whioh in otdinary oiraumstanola would 08ll for draatio
. means to be applied for the removal or alleviation of the

B daugcrous poaition.-

Then Hr Juatioe Hbdgins on pagc 178 glves a dilacnting
judgment in favour of thc Appellants. I do‘not think I nced :qad

A"theiiirat two‘paragrapha. In the third paragrth he sayn:.*It

was snggoat-d dﬁxing the argument thut as the Aot was pagsed in

1907, it must be viewed and judged in rclation to tho induatrial

and sooial oonditions whioh uxistcd at that datc. ir:lapcotivo of

‘what has happencd aince™ eto etc (Reading down to the worda)

‘ "'niaputa' and 'industrial diapnte' are defined™; then they &re

set out. 7hen sirikes and loock-outs sre defined, and then at
1iné 18: "It is provided that no dispnté shall be xqfuzrud'to a.
Boarg whcfe the employees affected are fcyi: in pumber than tcﬁ

'(8eotion‘21) and by Seotion 6 the Minister is obliqu to,yltabiijh

the Board if satisfied that the provisions of the Aot apply. How

~ i3 he +to satisfy himseli that thorc are at lcaat ten persons

af!ectad 15 not statcd" : !hcn the lcarnca :udgo gets out ‘\\\‘
scotion 30 ag to the powerx to compel the attondanca of witncnaﬁé\
and to acaapt: eviacnoo whothor striotly lngal or not. Then thc\\\

other seotions dcaling with failure to attcnd and pzoduoo books YF

il

ars sot cut. Then aectidn 56 is referred Yo at 1inc 40. nnd

then aeotion 57, the atatus gquo provision, and than at thc top '

o2 page 182. "Any viplation of these p:ovisions‘aubjcotVthp;party

offending to & #ine to he recovered by proccedinga undci'Pari‘xv
0of {the Criminal Codea™. !hen the Judgment proocade: “Thc salicnt

fnaturas objeoted to a:u“ eto eto (Rcadingfdown to the words). on
page 186: "If, in the. latter quotation the woxds 'ror prohibiting

strikea and lock-outa thzoughout canada cxoopt under’ r‘striotivc\\
A

tzraffic, the anelogy is obvious and somcthing aimila: ‘may bo said

about the other extraot"



| ViSOdUNT HALDANE:- I do no% think I waayexprcasing any opiﬁioh
on thc Rnaacll caso in. quoting 1t thcre.TI wasg rcally aaying
l-what thc znaaona wcre. ; o ; o .
IB SIULBI BEVAN:~ Yes, my Bord. " fhaen: "In ths cage of
> Attornoy-aencral tor'Ontario v Attorncyheeneral Ior Canade (1896)
 app|a1 Ossea 346 these wo:ﬂs osour on page 561" etoc eto (Reading
‘down to the words on page 187) "In Attorney-General for Australia
v Golonial Sugar Oompany (1914) Appeal Cases, page 252, Loxd
Hsldane sunms up the saxlier pronouncements 1n these words' 'By
the 915t seckion a genoral power was glven to the new Parliamunt |
, of Canada to make lawa for the pcaqu.order and good govc:nmnnt of
"Oanada'iithout restriotion to specffiq:cubjeots, and excepting
only-thn subjects specificelly and exélusivcly assigundxto the
Provineial Legislatures by.auction 9g'®, . fThen thazi“is g‘pasaagc
in the jﬁdgm-nt ‘dcli‘nud by your Loxrdship in ths Attozney—@oniral
for Ganada v The Attorncy-aannral for Aldexte which I have alresdy
resd twice, L . -
YISCOUN? HALDANE:~ You neea oot xead that'again;  it adds
nothinga | I ! | | o
.uB‘SIEART;BBVK!:Q ‘!hnn‘thc‘judgmenf¢bio§ccﬂa:"I £1nd fhgéo'r
oarltui pionouﬁcoh@ﬁté by Lord Haldane fo be reinfozoed in*thc ,
Board of Oommnrou end the Foxt Frances cases" etc ete (Rcading down
%o the woxds on page 189) "Indaed, it would be d1fficult to laaign

linita to thermcaaurc 1n whioh by prosedure atriotl; analogoua
 to that followcd in this 1nstanoe the nominion might dictatu the

,fvorking o?f provincial inatitutions and ciraumscribc or suporaodc

\.'thc 1Cgislativo and adminiatrativo authority of the provingces©.

- LORD AQKIHSON.‘ Obviously in such 8 vase 83 that the oriminal
jufiédiction would no? be to form a body of cziminal law, but to
have a pcual gection sa a means of e¢nforoing. 1t ‘

‘ HR.STUARI BEVAN:- 81m11311y in this oase tho only way of forcing
the parties to the Board is by Iorcing them' to givc digclosuxe of |
‘thsiz books and works and so forth, and fmraihg them to maintain

Y



the gtatus quo by imposing thess pemelties for any disobedience

- of anxorder of the Board; without'the penalties the Act would. be
, 1neffective. without the othexr provisions of $he Rot, of oourao.
: thazo would he no naoeesity to hava penal provisions at all. Then
the judgment proce¢da on pasc 190: "Such & procedure cannot, thcir
Tordships Shink, be justified, consistenily with the governing
prinoiyiia of the Cenadian conatitution as enunoiated and eatdbliahd
by the Judgmsnts of this Board. The language of seotions 91 angd
92" (Whioh egtebligh 'intcrlaoins and 1ndapendcnt legislative -
authorities') '™ ----

LORD DJUNBDIN:- This is Loxd Haldano now?

‘MR STUART BEVAN:- Yes. this is Lord Haldane after quoting trom
Mr 3ustice.nuff~--§ mGroat Weat Saddlery v Fhe King bciug'popular
Tathar than soieutific. the necesaity was rcoognisld at an lﬁrly
date of -aonstruing words deacribing a partioular subjoot mattnr ‘

.by reference to the other parts of both acotlons. As 8ir -
\Hubntague Smith observed, in a wcll-xnown passagt in the judgmont
1n Oitizens Iusuranoe Oompany v Parsons. 7 Appual Cases at pagn
“ 109,.'The two aeotioua must be read togethar &and. +he languegc
of one 1nterrupteﬂ ana, wheze neoessaay, modificd by that of thc o

other‘ . The soope of the powers reooivod by tho nominidn under 'i
 Item 27 aootion 91, is not to be &acortaincd by oblitcrating thci
oontext in which tho worda are placcd, in disrcgard to this
: rule'™. Then the judggont,procqeds. "If, therefors, this
ligiﬁlgtidn'is ona'sﬁbatantially_in-rqlation to property and

oivil righta,‘this‘oaaq applies and govesns herxe™ eto eto (Reading:

down to-thevworasl:"l think the appeal must be dismissed with
 ~costs,and‘juagm§nt entexed for the Regpondents in the sction, in
accordance with these xreasons, for the relief they seek, with

costs"™. That is the conaeguential rclie:.'

4
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Now my caéo‘is really bamed upon the reasoning of Mr Justice

, Hodginn, which. as your Lordahips obaerve, dealt in gre-t detail '

and care with the case.

VISCOUNT HALDANE: ¥hat do you say 1s the difference between

thé'two Judges in the Court‘qf Appqai on' the law ?. |
| M STUART BEVAN: I do not think there is really any difference

in the,viowb that thq Judges took aa.to the pringiples laid down
in thoso‘férioua,deoisiona that have been prohoupoed by your
Lordships' Board, but Mr Justice Ferguson finds two things; he
finds updoubtedly‘that,tha matter came within section 92 "ofvil
righﬂi4‘nd property within the province™, but he found in addition'
to that that thn legislation iacovered by two of the enumerationa |
in section 91, namely. oriminnl lan" and "trade and commerce",
That 1- the only dlatinction betleen the judgmenta.

- Now uith rogprd to criminal 1aw. Lord Atkinson Just put
the queation. my answor to whioh indicates tho submlsaion I make

~ with regard to that.

LORD ATKINSON: It is not a provision widening the criminsl

‘ln', but a penal proviaion enacted to enrorce an ultra vires utatuto-

MR bTUART BEVAN: Yes. |
LORD ATKINSON: Without which the Aot would be a dead letter.
MR STUART BEVAN: Yes. That is my answer to the finding or

the view expressed by thd‘majority of the Judges, that this is

coveipd by "oriminal ;qw".' With regard to "trade and commeroe“;'
the answer,I submlt,‘ia by the dissenting Judgment of Mr Jﬁatioe i
Hodgins in which he reviews the cases in which the phrase "trade
and commerce” has been considereds. |

LORD ATKINSON: It would be competent to 1ndionto any of thoae'
things come under aection 923 they said, you shall do such and
such things which. are an 1nvaaion of them, and if you do not do |
them you are to be fined. ‘

MR STUART BEVAN:'ThaQ is 1t. you are tfansrérred, aooofding

to the Respondents' case, from this particuldr enumeration under

/
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vsaction 92 into a sub-division or sub-enumeration of the criminal
1aw enumernzion in aeotion 91; that 1s the effect of it.

VISGOUNT HALDANE' Nr Juatioe Orde gave . Judgment tor‘an‘

' 1njunct1on,tbk1ng the vieu that the Act was valid. Mr Justioe
| louat heard the evldence and aaid. I do not agree ‘with thia. and
"reterrod the case to a rull Benoh; thn tull Benoh agreed with
 Mr Justice Kowa t for lubstantially the same roasons. and said

the new Act vas ultra vires.

'IR'STUART BEVAN: No, the majority of the full Court confirmed
Mp Justice MNowat. S ‘ |
VISCOUNT HALDANE: I ﬁean that, but MNr Juatice Mowat's judgment

refuaing the 1njunotion oontiruod that the new Act was ultra vires.

MR STUART BEVAN: No, troated it as being intrs vires. - Nr-

justice Orde granted the injunction on the view that the new Act

~was ultra vires. Mr Justice Mowat, the trial Judge.'tbdk'a

different view, and gave l-cona;debad Judgment for giving a
d;ffcrent view, but he pronoﬁnéed no order in the action, he took .
adyantago of ﬁroceduro which uad open to him, by which the whole
action could be referred to the full Court.  The matter then
‘oame berore.tho full Court, and the majority of the Judges took

‘the view that the Jhdge iho granted the injunction on the view :

that the Act was ultra vires was wrong, and held that the Act

was intra vires, because 1t fell within the enumeration of "trade
and commer@e?innﬂz"criminalvltw”. Nr Juatice_Hodgiﬁa took the
other view, he held it was within section 92 and was not within
any of the enumerstions in aection 91; that is tho position.
VISGOUNT HALDANB: The new Aot 7.
' MR STUART BEVAN: Yes.
* VISCOUNT HALnAng:»And'thérerore was ultra vires ?

'IR SIUART BMVAN: Aeoording to the dissenting judgment. I come
here with the tinding or the majority of thc full Court against

me, the najority held " that the new Act ls 1ntra virea; 1t 18 that

Judgment I am appealing from and aeek to have reversed.

7
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thia legislation fell within aootion 91 under both the enumera-

tions "trado and commerce" and ”orlminal 1:!7. - That is really

~upon the queution ot the general view that the thing becaue of :'
‘such importance that it would be of Dominion as against loocal
: 1mportanco. vhereas the Judgearin\thovAppéal Court say this may

.be tacked: on the enumerated subjects ?

'VISCOUNT HALDANE: You have Wr Justice Hodgins with you ¢

MR oTUABT BEVAN: Yes, and the Judge who granted the interim
injunction.

VISCOUNT HALDANE: The curious thing 1s, in stating the law
they come 80 near each other.
~ MR STUARY BEVAN: Yea.-they do, and reslly the only distingtion

between the ms jority m in the Supreme COurt‘and Mr Justice Hodgins

48 that the majority Againat Hr Justice Hodgins did find that

the Wholo point.

-

LORD DUNEDIN: I would like to be quite sure about this, as

the adjournment u111 bo long.' Mr Juatioe Houab rathcr went

MR STUART BEVAN: Yes, 8o that I shall have to deal with the"
thrée views. |
A LORD DUNEDIN: Their views differed ?
IR STUART BEVAN: Yes, and I shall have to deal uith Mr Juatioe

Iouat'a-View as well as with the others.

(Ad journed until Tuesday morning).
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