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ViSOOUHT Hkihlll:‘ Before you begin it might be oonvcnieht to
say thia‘ The praoticc of the Board i8 to hear just two oonnael
a aide normally and whnn t'qGOVlrumenta are here the usual thing

' ie that the lcader tor the private appnllants ana oonnaul for

- are i'o counael on your nich.»

their Govcrnnont shonld bo ‘heard, and aimilarly with the
Boapondenta, but I am not sure how matters stand in that rcapeot.
!bu, nr Bevan, appoar foxr the privatc appcllanta and dlso appear
for thl Govermment of Ontariov

HB STUABT BEVAN:- Yes. A ‘

VISOOUNT HALDARE:- ~ Then 1t is quite simpla 1n that oase, ‘there

MR STUART BEVAN:- Yes. | o |
VISCOUNT mmmz:-'_v With Tegard o the other side 1t is not 80
clear; Sir John Simon appeazs for the private Respondents.

BIR'toﬂl SIHDN.- Yce, I,lppcar with my friend, Mr Dunoan,
for fhc'3esponddnts.. .‘ ) | S
‘rVISCOUBI HALDANB:- Mr Clauson appears toi'thq Attornd& Generel  “

" of Canada?

SIR JOHN SIMON:- Yes; that ia & very important aspect of the
case. | . | |

YISGUUNT HALDANE: - I see Mr Duncan used the labouring osr 1n
the Courts below and might naturally wish to 8dd something to

~ your argunont;‘and in that ocase their Loxdships will depart from

‘ savc the time of the Board. what I should propose to 4o in any part

tit neceasary to be very long. ‘but that doponas. of oourso. mn the‘z

their ususl prectice and hear you S4r John and also Mr Duncan, ]
ana then also: hcar Mr Olauson. | Probably Mr Duncan will not find

!
argnmont that you, Sir John, addr.aa to thia Board. |
SIR JOHN SIMON:- light I say this: to reliovc the Board, and to "*

\

I &m oalled upon to take would not be to trenoh on the avidenoo

E siaa ot 1t."‘ It may be we shall have to have some discussion,

- ‘but as yon:'Lo?dahipa have intimated that course I should propose

‘to leave with.myvfriind Mr Duncen whether he a14 or 414 not deal
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 w1th that. but yonr xordahipﬂ would not expcot me to deal with the
_posaibly rnthcr oouplioatud matier of the cvidcnoc 1! it bscom|a

. 1npo:tant.

 VISCOUNT EALDANE:- If it becomes importamt; 1% may mot bs

”~inportant. ' !hat briuga ﬁc $o the acbone OBsorvatibh I wish to 
‘mdko. It ia & very aclitatc olac. and a very diftioult ana

gexious onc. and I think it mnat tuzn to a ln:gc cxtcnt at any
rate on what this Board and the Oourts of Canada havc slresdy
dloidod on tho oonst:notiou of geations 91 and 92. That being ao.

I am afraid you will have to teke us th:ough the anthoritica.

Thexe 1s nothing oazlior than Bnascll v The Queen that vc need .

look a¥ if my recollectlon does not deceive ms, tat I have not nad '
the books before me. I think Hodge v The Queen 1s in the seme

volume? : | . ;
MR STUART BEVAN:- It is 9 Appesl Cases. . A '
VI3S0CURT EALDANE You oan tell us what wag in tha MoOarthv E

. Aot and what was dooidcd ‘without ressons therq,// I think it is

in the discussion e# that bound volime where gome of the obsexr-

vations that wexre made about Russell v The Queen ooocur, but you

mnat_not take obaervations made by the Judges, no matter how

~eminent, as of the sanme wcight when only made 1n7oonvoraat16n as

the delivered jndgments. and you will be vexry aparing,in the
citation of acntcnoos of Loxd Korsohcll & Loxd Intson and what
they saisd in ‘that oase. . Io- yau remcmbcr what ylar thc !oOarthz
ocage wag; 1t was after Hodge v The Queen |
MR STUABT BBELN I hnd propolad. with yonr Lordshipa'
approval, to start with the latest dloiuions of your Lorxdships.
VISCOoUN? EALDAIE I $hink you may aagnmc we know the latest

ones, | . .

MR STUAR? BE!II:- I an rclying upon those as summariaing'many

of the sarlier decisions. . | |
VISCOUN? HKLDABE.- I will tell you why that 15 dengerous, in
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“311 thoac oaacs we ‘had bncn addroaaing ouraelves to partioular

qncutious. and we havo had in ‘mind to try not to dooide any morxe
than wa- nlonasary for %he dloiaion of each oaac. The rosult

Ais it is only in that way you can work out thc guncral prinoip1034

LOBD BU!EBII'~ It it 1: allouable {0 quotl one's own judgment,
thorc 13 & oortaia Judsuant of niae in a Workmen's Oonponsation
oaan vhioh in ottan vuoted by other pooplu as to how you said
aonothing 1n a dcoidcd caao ‘and then aomcthiug else 18 dooided
and Jou pnsh on and puah on until at the cud you got somcthing ,

_whioh 1t you had thm Statutc alone you would think would never

| cone nnder it.

MR STUART BEVAN:- n-n. my Tord, I will start with the earlier
oasta. : ' .
YIBOOUN! HALBAIE ' I think in ¢that oaao it would probably be

the bcat to ses oxaotly what was dcoidod in Ruasell v !hc Queen, -

MR STUART BEVR!.- If yonz'Iordship pleases. Thcro ia one

| naﬁtor uhioh tulll to bc dealt with befoxre I rntor your Lordship ,

to Bulaoll v The GQueen and thu later cages, and that is the

evidenoce whioh ocoupies a good mnny pages ot the Appendix. The
cvidcnoo waa diractcd to showins 8 oase of publio umozglaoy. but in
none or thn Judgnonts was tha dcciaion 1n favour ot thc Rcapondcnta

) baald npon that gronnd ‘t all'ﬂ‘

VISOOUIT HALBAIIB.- I knov. u tho llnnitoba :Pulp oaac their

‘Lordahips dloided that war ovcrridoa avc:ything. and 1% affcota

Oanada aa a whole 1n thc rusnlt. ' w. had to conaidor Peage, orxder

‘and good govcrnncnt undar tha oizonmstancos of the p;laeqoc of

-.ithc wnr whioh are outaide political heada. and whnn that haa once

was deoidcd._ A lbw is what emarges horo. or in any othex oasc.~

_becn dont the point at whioh ngiulution 1s to ooaul mst be a
' nnttor ot atatcamannhip. it is imposaiblo fo: a court to .say as
well as $he Govarnment ocan when that ias to stop; that is all that

\
oompatitlu to thc cmorgnnoy of war? In Bussell v The Quo@n\

thay sednm to hnvu thought thexe wag auoh an eamexgenocy, and thai
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hag been a subject of mnoh‘oommanf.. Hexe 1% 1s of the greatest
importance fo_hav. gomething 1ike a gettled prinmoiple applying
%0 all Canads, but ip have to ask ourselves whothc:\nﬁdoi the
head of "oivil righta" in aseotion 92 1% would not be at lesst
gompsteny to the Broiinoc‘jd pass some legislation stopping the
workmci orAunrloycrl-aé the oame niy be from aésozting theix
woivil righta™ in a limited part. If you coms to the conmolusion
that ihat was the effeot of the Act, then no matter how importent
it purpose 1t is & thing that oould be done by the Provinos, ang
i? a0, 1t'oon16 not be done nndir asction 91 unless you could
£4nd in section 91 in & subJeot or head such as ntrade or commeros®
lonothing that enabled you to do it. That 1sg why it 1s 1hportant
 to find out. what "trade angd oommoroc" mcanm at the outsot

MR STUART BEVAN:- With youx'Iordahip 8 permigesion may I doalv
with the authorivies tiiat and iltcr to the evidence 1later onm, or
4t 14 is reliad upou by ny lcarncd friands. porhaPl by uay of

Teply? - | : o ‘ -
© VISCOUNT HALDANE:- I think $het will be the best wey. We bave
lookad at the evidence and know brosdly what it 15. ' |

IaORD A?KINSOI ‘ 'mt w111 you 'bogin with? .

MR S!UAB!fBEilNEA I oan begin with Russell v The Queen or !hc

' gi%isens Insurance Company of Osnsda v Parsons which is in the
_same report. | D o L
VISCOUET mmn which oame fil‘at?

MR STUAR? BEVAN:~ !ho Gitizens Insuranoe Oompanx‘of canada

'Y _Parsons 13 in the Vth Appeal OCasea at page 96.
~ VISCOUNT BALDANE:- ‘Then wc'will teke that firet.

. LORD ATEINSON:- You will not omit to de¢sl with Lord Watson's
Judgment 1in 1896 Appeal Oasca?

‘MR STUART 'BEVAN:- Zhat is on my liat. and I will dcal with 1+t.

The Citizena Insurance Company v ?arsonq is of 1mpqrtauo¢ in my
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f gpbmiasio#Aﬁiqang>if'qlﬁla with the meaning of the words
'regﬁlatibn of t:ﬁdivand'boﬁmcrcﬂ" 1 The particular passage is on
psge 112 of thc rqport. - !hc Board dcals with tho words 'zcgula-
tion ot tradc amd commoroo" on pagc 112. ‘ -
VISCOUNT HALBANB You hal bcttcr :tud 1he hlad note at page 96.’

~ and them go to the judsmn'“-,

| MR STEAR! Bl!ll hé 4 your Loraship pleaacs. "8|cfions 91 and
92 ot tho Bxiiish Iorth Anorioa Act. 1867, nuat, in. ragard to thc
. olassla of anbjoets generally doncribcd in section 91, be read
_ toguthnr, and the languaga ot onc 1ntcrprlicd ana. whnrc ncol-aary.
| ‘noditicd by that of the oiher. 20 as to ruconoile the respective
powers they oontain and givo cttoot to a11 of them. Each guestion
should . ho dooidcd al bcit it oan. without entering moTe largoly
than 15 ncolaaary'npon an intc:pratation of the statutc.v Held +hat:
In No., 13 ot scotiou 92, thc words 'proporty ana civil :ightu 1n
the provinoc' 1noludc rights ariaing from contrsot (whioh are not
in nxprcls torm- included undex sec¥ion 91) and are not limited
to such righta only as flow from tha law, l.g.. the status of
pcraona' : | | : .
VISOOUN? HALDANE:- I note that the words oivil rights" axe to
be read gencxally a8 ineluding zights urising from contract.
MR STUAR? BBV&I.-' !ba. "In Jo. 2 of slotion 91, the wordas
| ~'r¢gnlation o! tzado nnd commoroo' 1noludc politioal'arrangcmentl
in regard to trala roquizing tho aanotion of parliamont. Tegulation
ot trade in natioza of intor—provinoial oonocrn. and, it may bae,
gonc:al rcsulation o trade affeoting ‘the whole doninion- bnt do
‘Bo¥ inolude the :cgnlatiou of the oontraota of a paztianlar business
- or trado suoh.na thl bnainoaa ot tiro inauzanou in a single provinos,
and thorcﬂort do not confliet with thc power of propcrty and oivil
'zights oontcrrcd by seotion 92, No. 13". o
| YISOGUBT H&LRAII-- Lot us. see what that mcann., ‘The noﬁinion
“ctunot tonoh the rights aa to tirc 1nsuzanoo in 8 ainglc provinoo.

IR STUART BBVA!:-‘ Yls. fize insuranoc wasg the bnsincas tonohed
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'by that pafticnhr legislation. The prOpuitiou is that it doca‘
| not inoludc thc rlgulation of contracis of & partioular business

or txade. How this Industrial Disputns Aot i8 only diuctcd to
‘s partioular olass of business and trade, works of publio utility. |
and many businéssen and tradu are outside tho aoopo ot thﬂ Aot
‘altogethor. and strikes nay tako place in any other trado than

" thome enumerated in the Ingustrisl Disputes Aot, and the Aot has
 ho application at all.. | ' |

‘VI'SGOUM HALDANB:~ Of oourse, there is no attempt hgig to

| Ardg‘ul'aﬁi the oivil righta 6:! dnployment 15 a sin’glc Proviﬁoc;

‘MR STUART BEVAN:- No; 1t 1s an attempt to zogulatc pcrﬂou}Qr
'tndii 1n al1 the rrovinoca. the particulex tredes. What happen
4n taot. as is ahown by the widcnoc in this oaao. is that ﬂuro \
were smathotic strikes which are rcliod upon by the Bupondants |
a8 orlaﬂng & position of public cmcrgcnoy. but the sympathetio
| strike in many oasoa was in a trade to whioh thc Industrial
'nisputcs Aot had no applioation at all, | "

VISCOUNT HALDANR:- That would not maftlr 1f :lt was & goncral
prino:lpll ana 1% ‘was dutrablo to ':agulatc dinputcs all over
' Osnada, and there was power %o do it, ‘

MR BTUABT BEVAI.- !hat :ls not what it cndcavoura to do it 1s
only industris) disputes in particulsr trades.

VISCOUN? HALDANE:- Even if you take particular trades as long
u they are all over Canada it would not mattu'.
| MR STUAR?T EEVAN:- They ere 81l over Cansda, but 1t 1s ;t
partioular $xades . S .

VISOOUNT HALDARE:- ‘cin you tell me this firom memory? 'Parlon"a’

case only deocided that you could not affect fixe 7‘1nma‘n,on in a
- particular Pxrovinoe, but miﬁpoéc you attempted to regulate tiio
usnnnoo all over Canada, was that the subject of the decision
in the Insurance oaac latex?

- MR STUAR! BEVAN:~ Yos.

YISCOUNT HALDA!! That you coul»a no t¥

MR STUART BEVAN:- Yes, that you could not.

66.



.v1300un¢ ﬁmnnann;- Very well. Parsons only took us so far?

KR STUART BEVKK;-W Yea. Thcn going hack to thc head notc'
"Gonaequently:- (Ontario)&ot 39 vaotoria. 0hapt|r 24, whioh
‘dcals with polioins of 1nsurauoc entered into oz in forxoe in the
Provinoo of Ontnrio for ipsuring property situate thlzcin against
tiro. and ‘Tresoribes certain sonditions whioh are o fom part
of suoh oontxaots. is a valid Aot; applioable to the contracis
of 311 guch ;pgnrcru in Ontg;iq, ;noluding corpoxations anéd
'qonpanioa. whctni!r may be their origin, whether incorporated by
Brifiah iuthority or by 15rcign'or colonial authorivy. - Held,
fu:thur, that the said Ontario Aot 18 not: inoonsistent with  '
-‘noniaion Aot a8 Iiotoria. Ohaptnr 20. which zsquiroa all. 1nanranoc
"oonpanica whlthcr 1noo=po:ntld by fo:cigu dominion or provinoial
'authority to obtain a lioansl. to be grantld only upon oomplianou
with tha oonditioua p:csoribca by thc Aot™,

VISOOUN? ERLDAIB Does that remain law?
- MR STULBI BBYAK:- Tha t, s far as I havc bccn ablc to diaoovcr
rensing tho law, |

‘ VISOOUNT E&BDAIB That in to Bay, lioona¢* : ,
: HB STUART 'BBVAN:- Yes: "Hlld. furthnr, that @ocording to the

true construstion of the Ontario Act, whatever may be the condi-
+ions- sought to bi_imposod by ipgu:audqfoompgnics, no such condi-
tion ahail aiaiijégiinst the qtatutorj conditions, &nd the latter
shall alopé be deemed to be ﬁé:t o:_fhﬁﬁolioy and resorted tb
by the 1nsurcia;,ibtwithatanding‘;ny oonditibns of their own,
unlens the 1ltior are indloated as variationa in the manner
presoribed by the Aot". I do not think 1 need troublc with
that, #het deals with the partioular provisions of he partioular
L0t. | . o
. !hcn the judgncnt of thcir Lordahips begins on
pcgn 105 and was delivorcd by Siy !bnttguo Smith. I do oot think
I nccd.road anything before pa;c 112, the second puzagraph,

67,



VISOOUHT EALDANE Just one moment, I think yo# ﬁpktvlook at
page 108. ‘ B . | | . :
MR OLAUSON:~ Would your Lordships also look at page 107, it is
& statement which your Lordships will #ind repested in othexf
oases, and it might be convenient jnst to take it? '

MR STUART BBV&H:- "She goheme of this legislation. a8 cxprosscd
in the first branoh ot acotion 91, is to give to thc dominion
pa:liamqnt authority o make lews for the good govermment ot."
3»08:36& 1#-311 mﬁtf.ra‘not coming within'thc o1da§|s‘of nubjuofs
asgigned cxoiulivily‘to the provinoisl legislature” (Roading
down to the wbrds) "With the same ob:oot.’apparently,Afhe
piragraph at $he end of section 91 wgs introduced, though'it mey
be obgexved thﬁt thii paragraph applics in its graunafiotl.conatrno-

tion oanly to Noe. 16 ot seotion 92".

VISOOUHT HALDA!B That 18 one of tho atatsmcnta of tho
Judioial Committee that thcy have ovnrzu1069 '

MR smsm' BEVAN:- Yes.

VISCOUN? HALDANE:- It extends to the whole of $he subjeots in
seotion 92% ‘ . | , o | : |

MR smm mmm. Yes: "Nofwithstanding thia endeavour "to give
pre-cminonoc to tho dominion parliament in osses of & confliot of
powcra. it is obviona that in somo oauls whorc this apparcnt
'oonﬂiot exists, the lcgialat\u'c could not have intended that the
powort cxolusivoly assigned to the. p:ovinoial 1¢gialatnra should
be ahlorbcd iu tho-e givon o the dominion parliameut !lkc 88
one 1nstanoe the aubjeot 'na:riuga ana divoloo'. ocontained in th.
enumeration othubjeotg 1nvqoqiiop 91.'1t 18 evident thai solemni-
sation of marrisge would ooni4w1thin thie gensral ainofiptidn yet
"lolcnnisation ot uarriage in the province' is onnmnratcd among
the olaauca of unbjaois in aootion 92, ana no one can donbt
'notwithutanding the general langnag' of acotion 91, fhat thin
subject is 8t111 within thc exclusive authority of the 1egialatnrus

of the provinces*.

68.



10

- VISOOUN? EALDANE:- That has been decided in the lgiriugo
- oase rcportcd abont 1913 Appoal Oaats? \ S
MR STUABR? BEVA].— Yes: "3o 'the xaising ot moncy by any modcl
or uyatcm of taxatiou' is euumorstod among thc olasnus of ’
subjcota in acction 91 but, thongh the dtnoription 13 sutfioiently
‘1argc and gcn.zal to 1noluac 'direct taxation within thc provinoc,
~in oraer to the rliaing of & revenus tor provingial purpoacs’
agsigned to the provinoial llgialaturts by acction 92, 1t '
obviously ooula not have bnan 1ntonaed thﬁt. 1n thil instanoc
also. the genoxal powor should ovnrride the partioular ona" -
VISOGUB?.HALDKKE I rather think on that 1% hnl bcen held

 s0 0 elC iy

| tbat thc Dominion may tax dircotly ox 1ndircctly. while tho

2rov1noc can only tax dirnotly. it ins oonourrnnt powlr.,_v

nx S!QLBQ BBVAI'- ‘Ics. "With rOgtra to oartain olasauu of
'uubjtota. thorofore. gcncrally deaoribla in acoiioi 91. lcgisla-
tive powar may reaidc aa to sonc mattcrl ttlling within tho
'gcncral dluoription of -thess snbjootn 1n the logialntnros ot tho
fprovinoca” eto eto (Rcading down to_the words) "Seotion 8 of $hat
Aot onaotcd that His Iajcuty's Cansdian aubjcots within the
province of Qucbcc ahould anjoy . thsir propcrty, ussges, &nd othcr
oivil rights. ag they had done bofoxc. anﬂ that in 311 mattcr-

ot oontrovorsy rnlativo $o pzopozty and oivil rights rcaort 7
shonld be had to the laws of Oanada. and ba. dctcrmincd ugzlcably
%o the sald 1aws"' | . |
VISGOUKQ’EELBKEE Bctorc you pass from tho paxagzsph at the
top.ﬂo!s thnt meau Qnobao can havc 1#5 lawa altercd 4 rcgarda
righta flowiug from atatua? \‘
‘4 HB_STUARQ BBYZN:- I do not so rcad it. - L
iiscovnm H&Lﬁln! ' I suppose not. I anppouc pxopcriy and
civil rights, 1noluding rights flowing from status. azo 1011
'-:wholly to acotion 92. . What effeot is givcn to lcotion 94? can
| yon alter it au rogsrds rights flowing from utatua? I lhoulp

1ike to look % section’ 94y | o s B
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~ MR STULBT BEVAK'— Ou page 110 about onc-third tron the botton
i of the pagc in the last paragraph the eftcot of thc scotion is
- given: "By that seotion the parliamnnt of Cantda 13 ompowcrcd to

make provision ror the uniformity of any I‘ws rclative to
n'propcrty and oiwil rights' in Ontario. !bva Scotia, nnd lcw

, 'Brunawiok. and to thc proocdure of the Courts in thaae thrce
"?rovincla. if the provinoial lagialaturcs ohoosc to ndopt thc o
p:ovision 80 made. The provinoc of Quebec is omitted trom thia
acotion"‘ 8o that he gives the lffcot of the scction.l
© VISOOUNT HALDANE:- Is that sof What I want to get at is,
what 1% imports; it may meke provision for the uniformity of sny .
ll'l relative to "proPthy and oivil rights"™; that must inoludo
righta following from contract. g

MR STUART BEVAN:- Yes, atatue too I should uay;‘i
| VISOOUF! HALDANE:- As reagards Quiboo. Qunbco‘iﬁ not touched
by this seotion at 8ll? o :
MR STUARP? BEVAN:- XNo. -
VISOOUNT HALDANE:- What I want to get a% 1s what 8ir Montague
Snith>ncant by thin.,'It, hownvcr. thl narrow oonstruotion of the
words Yoivil’ :ights" contended for by ‘$he appcllcnta wexs to
prevail, thc doninion psrliamtnt oonld. undcr its ganoral power,

- Inpgink lcgialatc 1n rcgard to .contraots in a11 ana each ot the
provinces and as & conssguenoe of this the provinca of Quebeo,
though now governedby its own Civil Code, founded on the Prench
lui. a8 regards contracts and their incidents, would be subjeot
yorhlvc‘ité law dn that subjeot altexed by‘tho dominidn legisla- |
‘turem. It must be undo:_sootioh 91. What does he mean? What
provision 1n_aoctioh 91 does he 8llude to, iz it "trade and
commeroce"? ': | ,

MR STUART BEVAN:- I think "tndc and commeroe”, because trldc

‘ ‘and GOXMeTos Was one of the nattcra rnliod upon in thia oase,

| VISGOUNT HALDANR:- My 3iffioulty ia, he has not said so.

MR S!UABT BBVAH:-.‘ I ¥hink 1t'ippeara7gnl goes on. On plgt

112 he oonsidera the naaning of "rosnlation of trlao and oommlroe"
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upon whioh the Doninipn,wna relying. I thipi it will appcdr 80.
. LORD IUNEDIN:- I think you will #ind what Loxd Esldane wants
l,in the srgument of Sir Earrer Herachell on page 101.
-Vnn‘smutnmisnvan.e Yes: "Section 94 omits quebeo from the
uniforuity of legislative conourrent power; compare aeo¥ions 93
snd 95 - That throws light on the meaning of the cxp:ousion in
‘acotion 92, No. 13. which is to be construed in its narrower
senge”, :
- VISCOUNT HALDAHF - He 18 rcforring to "trade and commerae"”
sa oovcring the whole nbminion? -
MR SEUART BEVAR:- Yes,
VISCOUNT E&LDA!B Exoluding all rights czoopt thoac tollowing
from atatus? . '
MB STUAR? BEVAN:~ TYes. o
‘YIQOOUIT'HALBAIE:- whorc does he uay that contreot 15 inoluded
in seotion 917 | ‘ | |
MR STUAR? anklx- Moy I just read it: "Slotion 94 omits Quebeo
‘Afron thl'uiitbrnity of lcgislntive'odnonrrint poinr: Qomparc‘
seotions 93 and 95. That throws light on the meaning of the
expression in seotion 92.’!b.15° which is %o be construed in its
- narrower sense, and not 50 as to affuot or cut down the exolusive
'oontrol ovor trndc. oommoroc, and oontraota given to 1he dominion.
pazlianunt" '
" VISCOURT HALDAH!.- !hat moana that "oivil righta" oannot
_inolndo trado and commerse &nd oontreota? | o
MR STUAR? BEVAN:- That ia so. 7hat must be limited to statua.
VISCOUNT HALDANE:~- I¢ 1is all en crgmmont for the wide roading
of "¢rade and ocmmcroc"?
MR STUART BEVAN:- Yes. | |
LORD ATKINSON:- He says: "Section 94 omits Quebec fxom the
unifbr-ity of legislative concurrent power; ocompare sectidns 93
and 95. That throws light‘on.fhc meaning of the expression in

seotion 92, No. 13; whioh is to be construed in ita naxrrower
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wense, and not 50 sa %0 &ffeot or out down the exolusive control
over trade, oommeroe and contracts given to the dominion parlie-
ment, ‘Qontréct. noxiévix;'ia”not included in $hat épnptar
of the 0ivil Pode which deals with oivil rightsn. -

- MB STUAB? BB!LH !Ia. Sir'lbntaguc 8mith 1a dcaling with "
- that argulont when he Tefers to --otion 94 on pagl 110 of the

. jnagmcnt, and hc goes on on pagc 112 to acal with the wozda |

“rogulation ot trade and oommcraa"‘

YISGOUET ENLDAHE lhat does. gir Ih:rl: B.:sohcll mean to sy
ahont scotion 949 | what dous hc say it oovcra? He has alroady o
 said "tzadc and aommeroc" in aeotion 91 oovcr;.avc:ything. What

i@ the uao of aeotion 94?

‘ IOBB HUNEDIN - Hb sayl acotion 94 tthwu light on the truc
| muaning af saotion 9* nb. 13, that 18 “oivil rights" The point

‘: 13 'h.thgzwtxado and oommozoo" 80. monopoliaa the whole subjcct as

‘tq‘cut coyn gnw‘qnqation of oivil rights in respect of "trade and
_commeroe®., E— o f“' : ‘.. . A
VISQQUHI BALDAI?S— ’Ihat I"iaanprget.ut'is whaf.hl saii that

asotion 94 #a1d? . R
"HB S!EABT 3!7 i~ 8ir Bhrrcr'xbruoiell xiiind dn seotion 94
as thzo'ing light on thc mcaniug ot gcotion 92, no. 13 ?oivil -
 rights". R e | |
VISOGUHT BKLBAE!'- Bbw doca it thzow light?
nn SIUA32 BEVEH:- It I may aay'so wf:? great :csplot to the
argnmont rnportod hcrc I do not think ke_ did. It 31r thror
‘Ecrnohlll was rolying on alotion 91,the acotion the Rcsponacntu
‘zoly upon hera; it was unneceasary to naggf ssotion 94 at 811,
VISCOUNT BALDANE:- fThat ia what is troubling me.
~ MR STUABI BEVRB'- !hl paaaaga in the Juagment which I think |
comes on pago 112 exp:esaqs quitq olnarly the vicw takcn as. to the
- positjon. . : | ‘ . A
'( VISGOUHT,HRLDA!E : I think the moaning ot it is this, that

alotion 91 ":osnlation of t:ade ana oommozoc" oaanot have the

N
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, wido mclning oontcndcd tor by the appcllanta because 1if 1t had
| it would cnablc rognlation of Qucbco civil righta notwithatanaiug ”
\<.that Qngbco is lort out of seotion 94. '
. MR STUAR? BBYAI;f Yes, 1% may be that. Nay I'ictavon(heoduni
“Iﬁfﬁink thc naftoi bccomca plain trom the judgment. I am roadihg.
at page 111, 8 11ttle bllow the niadlc of the page: "The next
v-qnnstion for oonsidozation 1a whcthsr, aaauning the Ontario Aot
to :olaie L) tho anbjcot ot proplrty ana oivil righis. ite
Vunaotmenta and proviaiona oomc within any of the" olaalca of

 v'lubJ|ota nnumo:atod in aootion 91.. !ho only one which thc<

’ Appqllantu suggc-tcd aa oxprcsaly inolnding ‘the subjoot of the‘ 

5 Ontario Ant iu lb. 2 'tha :ognlntion of tzadc 2and oommezoo' '"L“f 
qucation wns zlisod whioh led. to much aisoussion in the courtn ~: 
| ‘below ana thia bar. viz.. whether tha businens ot 1nsur1ug .
bnildinga against 11:0 was & traao" I do not think 1 need zead‘
that paaaagn. it was dcoidld that 1t una !hen on pagt 112.  '
"!he wo rds 'rognlation of tzadc and oommoroo' in their unlimitco
senae a:gv;ntr;oigntly.widc.Vif uncontrolled by the context and

' othor paxts ot'thj Aot. tolinéludi eve ry :lgﬁi&tion of trade
rangins tron.politioal a:rauscnents in rcgard to tradc with )
to:aign_goylrnmqnta. chuiring tho uanotiou of parlianont. down
%o mipute rukes for regulating particulsr trades” eto eto (Reading.
down to-thi'woxdﬁ) 'If‘is enongh'for'fhc dcoiﬁion of the brdscn€ 

caae to say. that, in thtir 71ew. its authozity to logiulnio for

the rogulation of trado and oommoroc does not oomprchend the power

to zegulate by losialation tho oontracta ot a partioulnr business

A  or t:tcc" ‘ !hat is the pallagl 1 roly upon. That hes bccn |

“Vrop.atca and followcd in- mnny anoiuiona that followod the Oitizana

Insurance Oogg__y v raraona. ﬁ’ P ‘_‘
VISOGU!T EAQBAIE. - I havo a noto whioh says: "8 Lppcal Gascs.

,paga ar.
HR STUAR! BEVAB.- I will aond tor 1t' I am told it 15 tha

- Attornay Gonoral v Haroor. o

:,73...‘ ,
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vzsuoum FALDANB:- That is the oase &bout mineral rights.
‘MB STU&R& BBV!!.-_ 1 am told ;j;is in Cameron a+¥ psge 322,
YISGOUIT BALDAIB - HyyrafcrcnooAis obviouély irong beoauui it
isa rctcrcnol to an Engliah appaal. | | D
IR SEUART BEVAH' Thc oase on pagc 8 1s nbbelis Rxplosivca

‘: Oon y A4 Jonas. ,
o nscoum EALDANEB:- It unnot be that, o

| nr,swunnm BEVAN:~ It dcala with tho importation and t:unahip-

“nont of a patontad urticlc. | .
‘ LOBD BUNIDIR - X think you will. £ind 1t is pagc 767.
VISOOUII Exnnhnx I oannot tind anything that bears on this
point, ' , ‘ ,
| MR SIUAB!'BBN&3~- Xy fricnd lr Lawrence will be good cnongh to
look at $he zoport and see 1! thero ia anything rclcvant to this
partioulnz nait-r. | : | | . r
10RD ATKINSON:- "It was qonfcpacd that all escheats reslly
bciéngcd %0 ¥he Provinoe and it was decided that that was not %0,
\ that the oagual bonufit dlriVld trom caohcata 1n the Province
went to thc rrovinoa under aection 109", | g
~ VISOOURT HKLDA!R.- I do not think 1% has auything to do with
i, B | |
LoBD am:mson z.oxa Selborne gave the judgment. |
LORD mmm ~ This 1a 1%: "At the date of passing the British
¥orth Anerios Act, 1667, the ravemue arising from ell escheats
to the O:qwn within the then proyinop of Oanade was subjoot to
thcldiarinI and‘ifpropriatibn'gf‘1hc“0;nidisn Iogiulasuxc. and
- no% of ihc.o:own. Althonsh -cotion 102 of the Aot imp°l'd upon
tho DJominion she charge of thc sonoral publio ra\cnuc as thcn -
cxisting of the provinoes; yet by acotion 109 thc oagual rovouuo
ariaing from lanau laohoatcﬂ to the Orown att-r the Union was’
rclnrvca to the proviuocs' It was, 80 to apcak, a eompotition
bctwnon thc nomiuion and the Provinoe for the :nvanuc a:ising

na,
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fron cschsnta to the Orovn. '
VISOOUR? EAnnlll'- I do uot.think it has mnoh to do with thia.
- LORD IJUNEDIN:- No. It only oomcs tn on thoae gcotiona deal-
rihg'with taxation; it is 8 commentary upon thqm;'l
LORD ATKINSON:- . They contended t¥hat the Dominion had the right
I.‘tb ggt_tthOﬂiiohoataiiﬁ‘thq neme of $he Orown in order to enable.
1% to disoharge the debts? - - o
MR STUARI'BSVAI' Yes. if'I'may go back to page 113 ot'fhn 74h
: Aypcal Cages and xcad this paasagc about 10 11n|s down. it is thc
~ impoztant part of this judsnlnt in relation to my argumont. I
think I 41d read half of it: "It is emough to: ‘the decision of the
preaent oase to say that, dn their view, ite anthority to legislatp )
for the regulation of trade and oommercs does not'odnpx§hana'thcj
| power to';cgnlgtq’by legislation thi‘éontzqotq of a‘p;rtidularg
business oxr tredes, such"aa'thé'bnsincia of»tir¢~1nsnian6¢ in &
single province, and therefore that ita legislative authority
 .doipxn9t 1p th¢1prlinntgoia0'oontliot ox oompefe with“tho~pow§$ |
dvcrlp?qpnit;'and,oivil'xights :daignid‘to_thq‘lcgiulatuxc'ot |
| ontario by No. 13 of lgotiop 92." -  There are passages in
‘later julgnents which indicate that this eentence in the Judgment
| o2 aiz'ubntaguc Smith has been rcad lnd tbllowcdz‘ “If is enough
for thc dcoision of the present casze to say that, in ihoir view,
its authority to0. 1ogialaic for the zognlntion of trldc and commerce
doea not oompzchcud the.: povlr to zcgnlato by Inginlation the con-
treots of & particular buginess ox trede”. What follows 1a.m9rcly.
an instencs. ' . B } - |
'LORD A!KIISOK ~ Is that so: "suoh &a th(bﬁs;ﬁe'u,‘oz fize
insurance in a ainglo provinoe”, I
MR SUAR? BEVAN:- I do pot think, having rcgttd to thc way this
is referred to in later judgnents, the words vquch agfthc buginess
of fire insurance in & single provinoe” rcally5uqa;anything to 1t,
1% was merely sn example.  The brosd propoeition is, that the
suthority to legislate for the regulation of frgdc'ahd dgmmorgc

75
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doea not oomprohcnd the "powor to regulaia by lcginlution the
_ eontracts or a partioulsr business or trade™.

- VISCOUNT HALBABE You must be very vaxctul about that. what
thn nnw'Aot pnrportld to rcgulate waa the oontraots of & gronp
of buaincasca. & ‘gumber of busincsacs. it was ot the partioular
tusiness. | - |

MR STUAR? BEVAN:- Public utility tusinesses. |

VISCOURT E&LDAHB ~ And other thinge toé. bu# it is very

ganoral. ' : L | - ' ‘

MR STUART mmx Yea, 1t inoludes s very snan proportion
of thn bunincnaoa oarried on in thc Provinola. ' o

I.ORD Ammon. Do not thc tollowing words seems o indicltc
it was not by ndat&ko that tho'worla "in & single provinoc' wcrc
put in; 1t ssys: "amd th-rnforc that its lagislctivc authnrity
~ does ndt in the pressnt cane oonfliot or compete with 1hc povir

| over propaxty'and olvil :1ghta alsignod to the logiulaturo of |
ontario by %o. 13 of seotion 92." | ' |
| MR STEAR! BEV&!:- "1 shall have to invitc your Iordship'a
| nttoution to othe: paisagau acaling vith “rcgulation ot t:adc and
'-commnroo' 1n othc: Juugmcnta. g | thiuk the 111u-tratiou givnn
' thar- was. tbundcd npon the taota of. the partioulur case. !bu:
zordahipa w111 soo in some of’ the lnt.r judgmoni- ¥his 18 referred
'te again aud agaia' 1"Hhving taktn thia vinw 0f the prclcnt eaac.
1t bnoomn- nnntoesllry to oonsiaor tho qnc-tion how fax the |
" general pow.r to mﬂkc rogulutions of trade and - commerce, when
"oonpetcnﬂq exeroised by the dominion parxliament, might legally
modify or affest property and oivil rights in the provinbéa; or
" the legislntivc pownr of the provinoial 1egisluturcs in relation
- to those anbjlots. ‘questions ‘of this kind. 1% may be observed,

| arose ana wcrl treated of vy thin Boszd™ in othcr ocaseg. Then I
fdo not thiuk thexe is anything !uxthnr in that Judgmlnt on ‘the
;qucstion mstcrial to thc p:cacnt osge. The reat ot the juﬂgmcnt‘
"8eals with the true oouat:notiou of the Ontario Aot not with the

‘question of Beneral prinoiple.
o | 76,
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~ Visooum? EADDANE:- He 413 aay'apisax-'nny that he fhbugit' $he
‘-lcgislation to rcqnirc all Insurano- companiqs to obtaiu 1iacnaos
“from the Dominion Minister was logitimata. |
MR STUART BEVAK:—' Yes. o o |
| VISGOUHT HALDAB! . He dous‘hdtabrbnouhdo Ontit“bﬁf'hc soys
1t 15 not 1noouaistont with the authority of the Icgialatnre ot
the Provinoc or Ontario to lngislatc in relation to thu contraota
" which ooxpora&ions may enter 1nto in that Provinoc.i I 30 not |
think there 15 anything alse. - | o
MR STUARI BEVAR:- Bo, I do not think there is snything further
in that juasncnt. That Judgment is valntblortor.thc oconstzuotion
put upon the words. | - o R 5 P
VIBGGUH! HEBDA!B !hai is right. bnt in thosc dayu. in thc
daya whna chiet Juutico Bitohil and nr Juutioc manohcrlan sat in
the Snpramc Gourt aad the tendency was to. set np the Bbminion '
| authority and,ur Justioe Taschereau gave a.Jnagmqnt 4in that caao '
"on whioh 5ir Hontague Smith comments on pege 116, and 1% might
_be worth while rcading a few worda of that. o
MR SEUAB! BEYAN:- Yes: "M% Justice !aaohcrnau. in. tha dourse
of 31. vigoroua jndguaut. aooka to0 place thc plaintitf in the
;'aoiion against the Oitizons Oompany in & dilcmna' uto oto- (gpadiug
down o the worda) 80 that the alnial of onc powe: 1nvoly¢s the
dluia‘.l of the othu'" S '. - L
V1SCOUNT BALDANE ‘ One soca what hc means.  m" , , -
MR STUART BEVAN:- Yes. There are two apptala anl thc oonstruc-
tion of the pa:ticulur atatnto 18 dealt with 1n the rost o? ‘the V
juagnont. B

!hcn in the same volume is the o8 ge ot nnnaoll v !hn Quoon\\

3

l

at page 829. o R
LOED ATKINSON:- Was the result of ﬂm, that miﬂu: tho
noninion razliamcnt nor the provinoial legialatu:¢ ean intef!orc

with the ontraots of one partianlar induutry* L e x
MR STUART BBYAN:- Certainly; thet the nominion !azliamcnt %
g | ; R
.cannot. N
: N

o
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VISOOUM’ HALDAHE.-‘ The Prov:lnoe oan. - D
mz B!I.'UART BBVAN !he ‘Province could intcrfu'c. but tho nominion

‘ Paﬂi&mont oannot

‘ LOBD ATKIHSOR:- It the Pxovinon wan, that mnat obvioualy be

1nanr:lng Oompanicn within the Provinoe.
~ MR SNAB! BBVAB.- Undonbtcdly, yon:.' I.ordlhip will rcmnmbcr the

wording of uotion 92,

- LORD ATRIUSON:- It murt ‘oo #0; they have po Jurindiotion over
anything ontaido. | | . o

HB smm B!VA!:-; Quite so§ I do not contend that for 8 moment.
That is lxpnssly 1limited by 'propcrty and oivil rights within |

the I’rovinoc" ,
!ow we got to Russell v The Quean whioh was an w

cxocptional case, and zully stanas a‘.l.onc. The nominion logislat

tion in that oau was with regard to thc sale of :Lntoxioating
liquo:u. and :lt vas: held that such 1¢gislstion was within the
ooupctonoy of . thc mminion I’arliamwt. ‘

VISCOUNT EALDANE: The Canagian !cmp-nnoc Act. othcrwiu
known as the Scot¥ Aot, !hat is m0, is 1% not, l[r_mnoan?

MR JUNGAN:- Yea, | V, A | o . | .

VIBOOUM EAI:I!LI’I:; | Xt ib";émdtiﬁni, lallld one ‘_way'am'l‘. some-
times the other. TR

in MOAI:- Yoo, my Loxd. o . |

MR STUART BEVAN:- Ruseell v !he qun 18 at page eas of the
same volnm' "Held, that the Oanada !cmpcranoi Aot. 1878. whioh
1n oﬁoot, whu-e'nr thxoughont th Dominion it is put in foxoc, "
uniformly prohibitl thn nlc of intoxioating liquozl cxocpt il

~wholualo qnantiﬂun or to: ou-ta:ln spaoiﬂcl purpolu. :cgu}c?

.' thc tnfﬂo in the excepted ouau. mkes sales of liqno’;:a ia ‘\\‘
violatiou of thc prohibitions &nd regulations oontaincdf in tho |

| Aot oriminel °ﬁcnou. pnninha'blc by !ine and 10:' thc thirl a:

| lmbuqncnt offance ‘oy 1mprisonmcnt. is w:lthin tha 1¢gil1at:hrf

oompetcnoc of the- nominion Parliamcnt . The objlots and soop. x,\

\

.ot the Aot axe general, viz., to promote Atmponnoq by means of

78,
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8 uniform law thrbnghout-thc"homihion._ !hcy zitﬁtc to the pesae,

oxder. ana good govu:nmunt of cauada. and not to thc class of

- subjaotu 'proptrty and oivil righta‘" That was the ground of

the deoision, and that ) bcon xecognized ever since.
VISCOUN® HALBAHJ; | Look at the laat scntcnoc.' o
MR STAR? BEVAN:~ "Proviaion for the aploial appncuion ot

" the Aot to pazt;oula:,plaoca does not alter ite chaxactcr as

general legislation”, . o
- VISCOUN? EALDANB:- That, I thiok, vas somewhat dealt with by
‘the decision in the anarthy Aot cans, . ,

'MB STUAR? BEVAN:- Yes, that is so, In that pa‘ztioula: os8e

%he ground for the decision whioh Teslly stands by itself 1s as |

expreased in the hnad nots that the Aot d1d not relate to =
property and civil xighta at all, that it was §ealing with drink
whioh would fell 1into the same category 88 poiqonqsana explosives

- and so forth, anp‘if was neceéssary for the good goverment of the

Dominion the¢ this particnlar legislation should be pessed.
VISCOUNT HALDANR:- In fsot, 4bat temperance was in the genersl
Ganadian intciiat? | | o S '
MR STUART BEVAN:- Yes. - | .
VISGQUEI~HKLnNmI. And thlzlfore the maticr was outsidc the

- Provinoe.

LORD‘BUHEDIH:—~‘Ihat'thjrright to have a gless ot‘ﬁgez was not

a oivil right.

nscomm HALDANE:~ xes, hut ot oouzie 1% 1nvolved a great desl

| | more than tho right to hawm a gllll ot baor. w« bhad bcttur have
':~tha Juagmont. You had bottcz bcgin at thc middle of pagc 833.
 _ MR STUART nnvAn:-v "!hc proanblo of the Aot 1n qucation stetes
that 4t 18 vexy acsirablc to pzomoto tcmpuxauce in the dominion,f'Q
~and that theze nhoula bo unito:n lcgillution 1n all tho provinc-s
’ rcaplotius thc trattio 1n intoxioating liquora' " The a0t 18 |

divided 1nto th:cc parts. !hn tizat ralatoa to 'prooecoings forf
bringing thc aceond pazt ot thiu Aot 1nto fozcn" tho seoond to
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'prohibition of traffio 1n 1ntoxioating liquorn'- ‘and the thiia
~ to 'pcnaltina and prosccutiona fox offunccs againut the second
‘paxt'™ eto eto (Rcaaing down to the words) "Sub»slotion 2 providcs

<_that 'neither any license insuod to any distiller or brnwor' (ana‘

afﬁer anumo:ating othex 1io|nao:). 'no¥ yet any other desoription
: of 1ic|nse whatavcr. shall 1n any wisc avail to render legal 8ny
.soi aonc in violatiou ot this acotion'" I do not think I -
,‘Bdlﬂ rcad $he partioulnra or the scotiona. The third part of
the Aot (suotion 100) pxovidea tor esonviction and penaltios. ‘Then
- at tho tqp ct pago 835° “!hc cf!cot of the Aot whcn brought intof
foroe in any coun$y or town vithin tho DOminion is, desoribing it
‘gunarally, to prohibit thc salc of 1ntoxioating l4guors, oxocpt o
in uho&ollln qnsntitica. or for ccrtain spcoifild vurposes, to
4rngnlat| the tra!tio 1n thc cxocptoa cages, snd to make sales

0f liguora in violation o? the prohibition and regulations "
oontninod 1n the Aot orimintl ofienoca. puniahnblc by finc, and
for the thixd or subanqncnt offcnec by 1mpriaonm|nt It was in
the tizat plnoe contcnaad. thongh not tory atrongly relied. on,:
 .byAthc Appcllant's oounacl that alsuming ?atliamcnt of Oauada
had authority to paaa a 1uw tor prohibitiug ana zcgulating the
5310 of 1ntoxioat1ng liquors. it oould not dolcgeto its Powers,
and 1hat it had done so by aolcgating 1h¢ powcr to bring 1nto
 foro¢ tho prohibito:y ana pcnal pxoviaiona of thc Aot to a majoriti
of the elootora of conntill and citics. The shoxt anawex to
this objection is that thc Lot docs not dcllgato any 1agislativc
<powors whatcvar? X think I may paaa on to tho lalt pa:agraph
but one oh‘that‘pagc°' "The gcnc:al qu-ation of the oompctcnoy

| of 1ho noninion Earlinnolt $0. plas the Aot aoponas on fhc oon-
atruotioa or Yhe 9lat ana Qand acctiona ot tho British lbzth
Anorioa Aot, 1867. which axe !ound in Paxt !1 0t thc statutn
undor the hnading 'Distxibntion of Legialativ- Pownrﬂ" !hon
gcotion 91 is met out. !hcn jnnt abovc thu midalc on’ paga 836

80
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his Lordshipfcontinues: ﬁghe'genezal'scheme of the British
:North:Ameriea Aot fith regard tb‘the diStribution'of 1egis1ative,
powers, and the general scope dnd effeot of sections 91-andd92;w
" gpd their rel&tion to eaoh other, were fully considéred and

commented on by this Board in the case of the Citizens Insurance

Company v ParsonsTetc eto (Reading down to the words) "if the

Lot does not‘oomeAWithin one of the olssses of subjeots‘assigned
tolthe Provinoial Legislatures, theifsrlisment of Canada had not,
by its genexal power 'to make laws for the peaoe. oxrder, and .

: good‘gove:nment of Csnada', full legislative authority to pass 1t"
' Therefore the vital question was: Did it fall within section 92.
“Thnee‘classes of suhjects enumerated:infsection 92 wene re*enred
to; under:each of which, it was contended by the appellant'

counsel, the present 1eg1s1&tlon fell" etc ete (Readlng dorn to

the words) "The Act in yuestion is not a fiscal law™. The n
unless your Lordship desires 1t I do not think I need deal with
the part of the judgnent that deals with cleuse 9, it does not -
geems to be relevant to-the present oase, and,in‘that case no
question of‘piinoiple vias laid down from which I'think any
assistanoe is to be got here.‘ |

‘MR CLAUSOH.— At the top of page 838 there is a passage which
18 several times referred to in the subsequent cases.

MR STUART BEVAH." Yes, five lines from the top of page 836:
'"Supoose it were deemed to be necessary or expedlent for the
national safety.or fo: polltlcel reasnns,‘to‘prohlbit the sale,”
.‘sof arms, or the oarrying of arus, it could not be contended thstu
& Provincial Legislature would have authority, by virtue of sub-

l:seotion 9 (which alone is now under dlscussion) to pass any such

. lan, nor, if “the appellant's argument were to prevall would the

" Dominion varliament be competent tp pass 1t 31nce such & law
~ would 1nterfe1e prejudicially mlth the revenue derived from
lloenses grdnted under the‘authorlty of the‘Pxov1n01sl LEglsisture
for the sale or the carrying of arms”, o

MR CLAUSON:- Would you mind reading on?

g1,
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| MR STUABT BEVAN:- Oertainly: "Theirn Lordships think that ----
the right oonatmotion ot the enaotmenta does not 1uad to any guch
‘ :I,nconycn:lcnt condequence. It appears to them that legislation
of th_i kiﬁa“r.o';tor'rcd to, though 1t might interfere with the sale -
or use of an ar’tiolc included 1n a\lioansc" granfca under sﬁtﬁ :
»aeoﬁon 9, is not in itself legialﬂion upon or within tho
aubjoot of that :nb-uciion. and oonnqnlnﬂy is not by reason
of 1t takon out of tho gcno:al powor of th. Parliamcmt of the
‘ nomin:lon" S . , , '

LORD WH'R‘I‘IIN:{- w:lth a1l xeapcot to Mr- clauson I do not think
that has anything to 40 with the guution we have hm. You must
| 'raunhlr what thcy were &% in this case was, they were ﬁret of
all #xying %o argnc it fell within one of the prov:lsiona nnau
no‘lion~98. Bally all the judgment camcsfco ia~this: They say
we 40 mot think it comes within section 92; one ot the things in
92 they wanted to hang it on was the license thing. Therefore,
what they actually dedided there was, heving found that 1t does
not fall in anything in 92, they say 1 becsme unnecesssry %o
say whether 1At. fell nndli éxiybth:lng‘ia 91'b¢caul_e $he ,n.:omcnt you
~aze opt of 92 then the generel powcra‘ of the ncminion'puvaii

I hops I was not ruao. tat I :ually do not thick that 4has bit
| ..‘has anything to do with what n ha'n to oonsidqr.

MR OLAUSOH:- I suggut that scntcnou whioh ny friena was

- beginning to read has bcen utcnod to in the sapect oaaos,

~ something whioh from one aspest mey be considered to come under
aeotion 98; thai ic the only reason I thought your Iordshijm
vonld like to have thc pauago.

VISCOUNT? HALDANE:~ They uy thn vower %o :uatriot by the power
of imposing lioenses is not a powex o be uud for prohtbiﬁng the
~‘wider thing, he uge of arms, . |

llB STUAR? BRVAN:- That is all.
| I.ORD ATKINSON:- I.ord Watson points to ) that, ‘the Provinoe might
onot & fee for giviug e license for oarry:lng ama, but the
Doninion might vass lcgiqlation degling with the posaeasion of érni;[ |

- 82,



Y=

24

.11 11k¢1y to be uacd tor scditionn purposes.

VISGOUNT mwc' Y.B. .
MR STUAB! BB!AB:- nbw we go to tho bottom of page 838:. "luxi.,

thsir Lozdahipa oannot think that the !emperanoc Act in question

*propoxly b-longs to thc olnss of aubjccta "Property end Oivil

Righta'" eto efo (Reading down to_the wo xs) "Whah Parliqmqnt“‘

is a'unng'uth 1n 1!gislaiidn of this kind is not a matter in
. :clation to ;propcrty and 1#8 righta. bnt one rel&ting to

publie orudr and safety”.
LOBD.A!KIHBON It oocurs to me that 1t would be logitimlto

tox $he nominion to paaa &n Aot to sa: that pit:ol shoula not

~ be stored within a ce:tainvq1atanco.ot sn inhabited house.

 YISCOUNT EALDANR:~ Yes. This is the orucisl ground of the

| aooi:iou.

MR STUART BEVAN:- Yes: "Thet is the primary metter deslt with,
end though inoillatally tho trc’hal of things in which men. way

‘hsvu p:optrty 1- 1nt¢rfoxcd with. that inoidentsl interforcnoc

does not alter. tho ohnxuotcr of ilo law® otc -to(noaaing down

'to thn worll) '!br oould ] lnw which prohibited ox roat:iotod the

anlc or cxposurc ot oattlo having'l oontagicul disease ba 80

‘rogsra-aw . Toxd Atkinson put that 11lustretion last time, "Laws

of 1h1u naturq dlaigncd for the promotion of publio order,safedy
or uora1s. and which anbjcot tholn who oontravcno then to -
orimiu&l proocdurc and puniahmont. bolong to tht aubjoot ot publio

“wronga znthcr thau io ihat of oﬁvil :ights' cto eto { Reading down

10 the wordn) "ex0lusively to the rarliamnnt 0f Cauada”,
YISOOUH! HALBAIB ‘That 1u thu yasBage that has been the subjcot
ot 80 much ocmmont. ' Where are you to stop, 1f that is righ¥?

MR STUART BE!AI»— Iasz "It was said in the course of the

jndgment of this Boaxd in thc oase of the Oitizcna Insuzancc o.of
O0snads v Paruous that the two sectiong (91 and 92) must be read

" togethexr, and the langunsc of one 1nte:prltcd. and. wvhere ncoclsaxy

modified by that of the othnr. | eto eto lxuadtng down to the woxrds
"It was uzgnoa by Mx Bcnjamin that if thu Aot related to oriminal

. B3,
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llw, it was pxovinoial o:iminal law, and he rotcrrcd to nub-‘

lootiou 15 of section 92“ o | | , , R
| VISOUUHTVHLLnA!:.- wa'you see . what was noi propcrty lld oivil

- righta. ‘!bn‘:gngubqr that 1',‘h! g:onnd on whioh the Qaac.h;u

been put later, nnd the ixplanations givcn in the subseguent

. appcals; That morely means thet it 1e within pcno¢ order and . 4

,gooa govcrnmnnt ot canaaa and nos out down by anything in scotiom
op. A :

MR S!EAR! Bl!lll- That was outazdc scotion 9 altogoihcm

VISOOUml' mnm.- !ca. but on- ‘the othcr hand. you rmmbor |
what Siz'nbntaguc amith saya about 'txaao and commercev. noon he
- 88y 1t 1s within "trada anl oommnrco“? '

MR STUARY BEVAI:? No. If your Lordahip will look at the lut
rage it uaya ”!hai:'Lardahips havirg come to the oonolusion that
the Aot in question does no ¢ fall within any of the olasses of
anbjnota asaisucd exoluuivcly to the Provinoial ncgielatnrc. 1t
‘;bcoomes unnegessary to dipougs. the further question whether itl
proviaiona almo £a11 within any ot th. OIIIICI of subjeots
'ennler&tlﬂ in section 91" _ |

VISGGUH! E&LBAHB !hey do ‘not diﬂllut. but they do not
affirm it. ‘ . : _

Y] smuanm BBVAN:- Wo, I had better read it: "In abstsining
rrom ihis d# aausaion, Athq mst not ba undcratood as 1ntimting
any dinaent 1rcm the opinion of the Chief Justicc of the Snprunn ,
Gourt¥ of canada and the other jndgau. who held that the Aot,
v"an Y genoz&l regulation of thc t:atfio in intoxioating 11qnora
 shroughout ihe Dominion, fell within the oless of aubject, 'the
zigulation of tralds and'oomﬁczoc' emumerated in'th&t'acction,fj
tnd vt:, on that g:onnd. a valid exexroise of thc lcgilllt1v0
power of the Pariiement of Cansda”.

LORD nUE!RIK' It is vcry simple, ua long as you do not got
out of seotior 92 1% does not matter whether it comes within the
enumerated subjcots in aootion 91 ox thn genexal . peace ozrdex cn&

good govermment of 91.
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VISGOUN! EALDAHI It may be within "trade and sommerce” or
'within oriminal law, but 1t is not ulccsaary to daoidl it.“:'v‘:‘
| LOBD DUISBIN. It may bc aimply within peace. order aud gooé o
L goic:nm-ni. . -
VISCOUNT EALDANE:- Thet ia vhat they say it i, |
MR S!EABI BRVAN:- Whan I come to peace, ordazr and good gova:n-
~ment, in dlaling with gome of the later dccisions. ny submiasion
will be that 1f the logislation oomas within 92 the interesss of
peace, order and good govcrnmcnt law axae not suffioicnt. If 14
‘.oomos withiu 92 the nominion cannot Justify. 1egisl&tiou on the
ground mczely th&t it is 1n tha interﬁqt of peaoc, oraer and goom
governmqnt° it 15 vital to ny case that I am withln 9. '
VISGoUn? BAT DATE :§ He does ssy, doss not he, it 1s not within
"p:operty and oivil righ¥s"; he aaya 80 on poge 836 in the hottom

* paregraph. . . |
MR SWAR? BEVAN:- He says: "Next, their Loxdships csmnot think

that the Temperanos Aot ir guestion pzopdrly'belonsa to thc class

of subjeots 'Property and Givil Righte". = The remson iz this:
"It hag 1o 1%s. legsl aspect an obvious ond close similarity to
- laws which rlnon restriotions on the sale or ousiody of poisonous

drugs, or of danglzousli explosive substancca". 
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YISCOUK& HALbAﬁEf— Now where 13.H6gg§ v, The Queen?
Ur STUART BEVAN:- In 9 Appeal Cases at page 117,
VISOOUNT HALDANE:- Is there any other oase in between?
Mr SYUART BEVAN:- No, |
VISOOUNT HALDANE:- The important point 1n‘Hogge v. the queen

~was this, they put a restriction on the sale of liquor,

I think if I remember right no public house was to be made

without 210w windows =0 that people in the street S5kl oould
see who was'having a glass of beer at the counter. Those

restrictions the Committee held to be within the power of the
Provinoen.

My STUART'BEVAN:- Yes, txat 1 so. |

LORD A&KINSON'— It was held that they could.mako regulations
in thg nature or'polioe or mmicipal regulations of a merely .
local character for the good government of taverns’eto, andv
it was said that that doss not interfers with the general
regulation of trada or commerce but comes within numbora'8, 

15 and 16 of section 93,

VISCOUNT HALDANE:— The judgment in that oass was delivered
not'by'81r Barnes ?eaéoox'as stated.but by Lord FitzlGerald.
Mr STUARY BEVAN:- Yes, |
 VISOOUNT HALDANE:- You mightjust Tead the head note,
~ Mr STUART BEVAN:- “Bubjects which in one aépeot and for
one purpose fall within seotion 93 of the British North

| America Aot, 1867, may in another aspect and for another
purpose fall within section 91. Russell v. The Queen (7 ippeal
: cases,ezs) explained and approved. Held, tnat !The Liquor
- License Aot of 1877, chapter 181, Revised Statutes of Ontario’,

whyoh 4n reébeqt‘Of sections 4 and 5,*makea"regulations in

| the nature of police or munioipal‘regulatioﬁs of a merely

local character for the good government of taverns &0., does
not in respect of those sections interfere with !the general
regulation ot ‘trade or oqmmaroe' but comes within Nos, 8, 18
and 16, of aeotion 93 of the Act of 1867, and 19 within the

[
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2 ‘ |
powers of thw provincial legislature”.

'VISOOUNT HALDANE:- There that, 80 far as it goes, avoids

- the question whether 1t was within “peace, order and good

government® by reason of it being outside section 93; they
sald 4t ia within meotion 92, and, therefore, not within
“pesce,order and good government®, ' ‘

LORD DUNEDIN:- Personally I should have thought the rubric

LT ”but theuirOng vay round, FRus®ell v. The Queen had alreidy .

settled that liquor falls ‘within section 91, then you say,

following the.n1z1zans_Iasn:anna_cnnpany_u,_zaasons, ‘they
said notwitnstanding 1t falls within section 91 yet 1t may

have a certain application under section 92. Ir writing that

" head note 1 should have reveraed the sentenoa .

Mr 'STUART BEVAR' .Yes; that it 'as vithin aection 91 was
decised by Russell v. The Queen.
VISOOUNT HALDANE:-- Yes, that was decided by Russell, that .

" 1t was within “peace, order and good government®, That is

all.v ‘ ‘
Mr STUART anvln? Yes, end could only be 80 decided upon
the view that 1t oamo within section 91 and was not within
seotion x 93 at a11. |

LORD BUNEDIN' Beoauae, as they sald, 1t was within 21
and not within 93, but i1t is really the 01tizens Insurance

§
;
f

Cpmpany all 6vér agaiﬁ.‘ Although you may have a thing which

in a genoral aapeot ‘18 under 91, yet thers may be what you
: under
may oall sub-divisions of the aspect which wculd fall wmkENgx

22,

VISCOUNT HALDANE:~ Yes, that is iﬁy f%zéput 1nf%;o aspects.
It was Lord FitzGerald who d@livered‘this:Jﬁdgment.

Mr STUARY BEVAN:- Yes. May I just refor to the Judgment
which begins on page 131. I do not fhink I need read anything
until the middla of page 138, I do not think anything earlier

than that is direotlv‘relevant. “!ho;r Lordships do not thinx:v

o
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1t necessary in the present case to lay down any general

rule or rules for the construotion of the British North -

ﬁAmerioa Aot &c. (reading down to~th§ wprds) “The principle

which that omse and the case of the 0itizens Insurance

gompany illustrate is, that subBects which in one aspeot

and for one purpose fall within section 2 , may in

anothar ngpeot and fbr“anotnof purpose fall within

section 91%,
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_ LORD DUNEDIN: I must apologise to the euthor of the head note, if
he 18 alive, or to his exeoutore if he is dead, but none the
- less, I think, with deference, Lord Fitzgerald was wrong in
 putting it in that way. | |
MRe STUART;BEVAN: -The Jjudgment oontinnes. "Their Lordehips prooeed
now to consider the subject matter and legislative oharaeter
of eectione 4 and 5 of 'the Liquor License Act of 1877, chapter.
181, Revised Statntee of Ontario.'", eto., ete. (Reading %o . |
the words, page 131) "As such they'oennot be said‘to 1nterfere
with the general regulation of trade and commerce whieh .
" : 'belonge to the Dominion Parliament, and do not conflict with
| the provieions of~the Canada Temperanoe Act, which does not
lappear to have ae yet been 1ocally adopted.f. I do not think
there" is anything further I need read because it goes to
| | another point. L | | |
| fvxscomm HATLDANE: There :ls a sentence or two which, I think, you
| might read ‘on page 132, It doee not bear on: what we are’ imme-
diately on, but on what we ehall come to the poaition of the
provinciel Earliament unde:,the statute. TI'meanvthe‘paeeage
"”ibeginning:t"Whenithe'British North Anerica Act enacted”.
MB. STUART BEVAN: If your Lordship pleases. "When the British
| - North Amerioa'net enacted that'there should be a legislature for
ontario, and that its legislative eseembiy should have exolusive
authority to neke laws for the‘Pfovince and_for provincial pur-
poses in'relation‘to the'mattere ennmerated in seotion 92, it
conferred powera not in any eenee to be exercised by nelegation
fnom or'ee'agente of the Imperial Parliament, but authority as
plenary and as ampie'within the limits‘prescribed by‘eeotion 92
a8 the Imperial Parlisment in the plenitude of its power possessed
and could bestow. Within these limits of subjects and ares the
looel legieiature is‘snpreme;vand has the same éuthority as the
'Imperiai Parliament, or the Parliement of the Dominion, would have
had under like ciroumstances to oonfide to a mnnioipal 1nstitu;‘

tion or hooy of its own ofeation authority to make by-laws or
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:esolutions a8 to subjeots specified in the enactment, and with
the object of carrying the enactment into operation and effeot."

VISCOUNT HALDANE: You see what that means., It meant something less
obvious in those days than it means now. It meant that a provin-
cial Parliament, as set up under the British North America Aot of
1867, is a co-ordinate party and a legally and constitutionally
‘co-ordinate party with the Dominion. True it is that the |
Governor-General appoints the Lieutenant-Governor, but when the
_LieutenantQGovernor is appoihted he is the direct representative
lof the Crown. .

VMR. STﬁART BEVAN: Yes. I oqght perhaps to have read that passage.

| : Then, my Lords, the next case is the Attorney

General for Ontario v. The Attorney General for the Dominion, in

1896, Appeal Cases, at page 348. ‘

VISCOUNT HALDANE: That is a very important case.’

MR. STUART BEVAN: Yes, the Jjudgment of the Board was delivered by
Lord Watson. | '

LORD DUNEDIN: You are léaving'out two cases in 1894, Xo doubt those
-two cases are dealt wifh'in the judgment which I gave, but, after
all, they were thé caées'on'whioh I fouhded my judgment.

MR. STUART BEVAn: I will refer to that.

VISCOUNT HALDANE: We had better see what is in those oases.

MR. STUART BEVAN: I am sorry I had not brought them with me. One is
Tennant v. The Union Bank of Canada, in 1894, Appeal Cases, at

page 31, and the other is The Attorney General of Ontario v. The

Attorney General of Canada.

- VISCOUNT HALDANE: We will come to that later.

MR. STUART BEVAN: Those are the cases Lord Dunedin referred to.

LORD DUNEDIN: I referred to them because both the judgment of the
Board, which Ivdelivered, and whioch was concurred in, among other
peopie,‘by Lord Méonéghtén and Sir Arthur Wilson, weht upon those
‘two cases. I put 1tiin rather broddégiwords;Abut I was not laying
down anything new.

VISCOUNT ﬁALDANE: "It only comes to this; that things which come withiﬁ
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section 91 are things as to which section 91 prevails, although
they are also within section 92.

LORD DUNEDIN: - It comes to this, that, if both parties have legislated

and they come 1ntoloonfliot, then the Dominion hu;t'get‘the best
of it. | |

; VISCOUNT HALDANE: I tﬁink that has been understood throughout.

MR,

STUART BEVAN: In Tennant v. The Union Bank of Canada, the fourth

paragraph of the head-note is this: "The legislation of the

Dominion Parliament, so long as it striotly relates to the aubjeots

| enumerated in section 91, is of paramount authority evén though

it trenches upon the matters assigned to the provincial legisla-
ture byAseotion'QZ.“

VISCOUNT HALDANE: ' That is olear.

LORD DUNEDIN: I do not want you to cite these cases partioularly,

MR.

- only i1f we are supposed to he having a chronological history of

them thqée two cases come first.

STUART BEVAN: I ought .to have referred to them. .

VISCOUﬁ& HALDANE: They are on a principle that is not in dispute.

LORD DUNEDIN: I do not think you need read them, becasuse they are

MR,

really déalt with in the case I decided. |
STUART BEVAN: If your Lordship pleases. The other case, the
Attorney General of Ontario v. The Attorney General of Canads, is

reported in the same volume at page 189. I ought to say at once
that my frieﬁd Mr. Geoffrey Lawrence and I have not providéé
ourselves with a complete least of all the decisions. We have

dealt wifh tiade‘and commerce as being a mattef material to this

*-appedl, end we have endeavoured fo find 811 the decisions in which

trade and commerce is disoussed.

VISCOUNT HALDANE: I think we shall remember them when we come to them.

MR.

What ie the next case?

STUART BEVAN: The one I am anxious to remind your Lordships of
is Lord Watson's judgment in 1896 Appeal Cases, at page 348. The
‘head-note is this: "The general power of legislation conferred

upon the Dominion Parlisment by section 91 of the British North
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America Aet,'1867, in supplement of its therein enumerated powers,
must be strictly confine@ to such mattere as are uﬁqueetionably
of national 1nterest and importance; and must not trench on any
of the subjeote enumerated in section 92 as within the scope of
jprovinoial legislation unless they have attained such dimensions

as to affeot the body politio of the Dominion,"

LORD ATKINSON: That 18 a very important statement.
' MR. STUART BEVAN: Yes.

VISCOUNT HALDANE: It is the body politic of the Dominion?
MR, STUART BEVAN: Yes. | |

‘ VISCOUNT,HALDANE: -That is not a bad expression, because that covers

the case of wer.

MR, STUART BEVAN: Yes, it covers emergenoy cases. It 1s really

| ﬁutting 1£ very nearly es high as'thej%ﬁergenoy cases.,
VISCOUNT HALDANE: Yes, 1t is very nearly. |
MR. STﬁART BEVAN: "Dominion enaotments , When competent, override
but cannot direotly repeal provinoial legislation. Whether they
have 1n a partieular instance effected virtual repeal by repug-
': nanoy ie a qnestion for adjudioetion by the tribunale and ocannot

: be,determined by either the Dominion or provineial 1egielation."

VISCOUN HALDANE ‘That was 8 very 1mportant proint in those days,

beoause 1t was euggested that the Dominion could repeal and this
oase eaye- No beoause 1t is a purely co-ordinate party. Each
;party hae no - power to repeal a statute., All 1t een do i8 to say

1t 1s unlawful, % o

MR.,STUART BEVAN:‘ "Aoeordingly'the.Canada Teﬁperanoe Act, 1886, so

fer~ae‘1t purported to‘repeal the prohibitory olaﬁeee of the o0ld
provineial Act of 1864‘(27 %28 Victoria, chapterile) was ultra
vires the Dominion. Its own prohibitory provisioes are, however,
valid when duly’brought into operation in any provincisl area, as
relating to the‘beaee, order and good government ef Canada;

 Russell v. The Queen followed; but not ae'reguleting trade end

~ dommerace wifhin'eeotion 91, subsection 2, of the Act o£‘1867;

Citizens' Insurance Company V. Parsons distinguished and Municipal
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Corporation of Toronto v. Virgo followed. Held, also, that the
10031 liquor prohibitions authorized by the Ontarie Aot (53 Vio-
teria, eheéter 56), section 18, are within the powers of the
provincial legislature, But they are inoperative in any loocality
whieh adopte the provisions of the Dominion Act of 1886."

- VISCOUNT HALDAHE: My recollection is that that was as to the distino-

MR.

tion whioh is drawn between prohibition and licensing.
STUART BEVAN: Prohibition and regulation. There are a number of

‘queetions, and the judgment refers to the seventh question as

‘the most important one. May I read the seventh question, which

is to be found.at the bottom of page 3499 "Has the Onta:io
Legislature Jjurisdiction to enect seotion 18 of Ontario Act, 53
Viotoria, chapter 56, intituled 'An Act to improve the Liquor
Licenoe Aots', as saild eection is explained by OntarioAAot, 54
Victoria, Chapter 46, intituled 'An Aot respecting local option
in the matter of liquor selling'?." Then the Judgment,which was
delivered by Lord Wateon begins on page 355.

VISCOUNT HALDANE: Then he stataus what the local Acts were which gave

MR.

the power to license. Then he gives the substance of the Scott
fot, that 1s the Canade Temperance Act of 1886, You had better
read that, I think,

STUART BEVAN: If your Lordship pleases. "Their Lordships think
it cxpedient to deal, in the first instance, with the seventh
question, because 1t raises a practical issue, to whioch the‘eble
argunents of counsel on both sides of the Bar were chiefly direot-

ed, and also because it involves considerations which have a

‘material bearing upon the answers to be given to the other six

questions eubmittedfin thie‘appeei. In order to appreciate the

merits of the controversy, it 18 necessary to refer to certain

’7lawe for the reetriotion or suppression of the -1iquor traffic

which were. passed by the Legislature of the o0ld province of Canada
before the Union, or have since been enacted by»the Parliament

of the Dominion and by the Legislature of Ontario respectively.

| At the time when the British North America Act of 1867 ocame 1nto
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Operation, the statute book of the o0ld province contalned two
sets- of enaetmente applicable to Upper Canada, whioh though dif-
fering in expression, were 1n substance very similar.

VISCOUNT HALDANE Mr. Duncan, wili correct me if i am wreng, but I
think that is after the great change following &# Lord Durham's
Beport, when Parliamentary institntions, representative institu-

ﬂutions, were given to the United Province of Upper and iower
Canada, bdbut with the legislatnre, which sat sometimes in Upper

' Cansda and Sometimes in Lower Canada, Then at a certain stage
lthe~Government, which was representative, was madevresponsiele.
That was before Quebes? I think it was still Upper and Lower

" Canada at tnat time? , _

MR. DUNCAN: Yes. The_divieien'wae made in 1791 into Upper and Lower

Canada, and each of them wes given a legislature. In 1841 the

" gwo provinces were united afterAthe rebellion. I think Lord

Durham's Report had referenee to what wae'ultimatelj passed as

‘the British Horth America Act.

VISCOUNT HALDANE: No, that did not come until the Conference of
1864. 'Lord Durham's Report is much earlier than that. It was in
the 30's, I think. I think you will find that Upper and Lower
Canada were united by statute.

MR. DUNCAN: Yes, 1n 1841. | |

VISCOUNT HALDANE: Then there was a Parliament but it eat eometimes
-at Toronto and sometimes at Montreal or Quebec, and it made laws
whioh were different in Upper and Lower Canada. Then they were

separated and a 1egis1ature was assigned to each, and I think that
was . some time before the British Horth Amerioa Aot.

,MR. DUNCAN: I think not my Lord.

~ VISCOUNT HALDANE: You sre probably right. Anyhow, when the British

| North America Act was agreed en, they were defined, and a sharp
‘distinotion was made.

MR. DUNCAN? Yes. | |

VISOOUNT HALDANE At this stage what Lord Watson says, no doubt
rightly, is that the statute book of the old provinoe contained
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MR.

Vtwo aets of enaotmente applicable to Upper Canada that is to say,

the Parliament of the United Provincee had passed lawe relating to
Ontario?
DUNCAN: Yes,

VISCOUNT HALDANE: That is reslly what it means.

MR.

DUNCAN: Yes, the statutes on their face show that it is applioca- -

" ble to thelpart of the Province which formerly was the Province

NR.

<} 4 Upper Canada.

STUART BEVAN: On page 356 at the top, Lord Watson says: "The

‘,noet reoent of these enactments were embodied in the Temperance

Act, 1864 (27 & 28 Vioctoria, ohapter 18), which conferred upon

the munlcipal council of every oountj, town, township, or incor-

.porated village, 'hesides the powers at present conferred on it
by law', power at any time to pass a by-law prohibiting the sale

- of intoxicating liquors, and the issue of licencee_therefor,

within the limits of the municipality.", etc., etc. (Reading to
the words, page 358) "and (3) as to every muniocipality having a
muniocipal bj—law which i8 included in the 1limits of, or has the

ieame limits with, any county or oity in which the second part of

- the Canada Temperanoe Act ie brought into forece hefore the repeal

 of the by-law ‘which by-law in that event, is declared to be

null and void.™

VISCOUNT HALDANE: Let us pause foi a moment to enable us to under-

etand this. 'There was an Act in force in the Province of dntario

under the old law whioh enebled local regulation, and even looal

prohibition to take effect. Them came the Scott Aot whioh wae a

Dominion Aot “and then the Dominion appears to have repeeled‘the
yvrrwwvn4 Ny

P£e¥4nee of the old Looal Temperance Act of 1864 and also enaeted~l

: prohibition. I want to get at how they had juriedietion to do

‘that. -I think it must have been in this way -- Mr.,Dunoan will

eorreot me if I am wrong in the matter --‘the Britieh North
Amerioa Aot in effeot ‘I think, eaye that the legislative power
of the Parliament of Canada extends to all laws, whioh, 1f the

?rovinee had been-taere after oonfederation, as it was before,
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would have been within ﬁominion jurisdiotion, and said, with

4,”regard to all others, that if the Province had Bominion over

those 1aws and-hy}then, in existence, then the Provincial legisla-

ture maj deal with them as being merely provincial laws, There is’

e section in the British North Amerioa Act which, I think, 1s to

that effect. If that is right, then what the Dominion did here
wns tolsay: We are adting'in the case of these prdhibition laws
of the Province in such.a fashion that we are only exercising
powers whion WO now possess over & subject matter whiohvie now
ours. We are not intexrfering with anything that 1s passed by
the legialation of the New Provinoe. Is that right?

- LORD DUNEDIN: I think in this case the Dominion had certainly
Aexpressly repealed the old provincial Act of 1864, and it was held

that that was bad.

VISCOUNT HALDANE: They could not do that, because, partly at least,

MR,

that was within provinoial conpetence aftér Confederation. That
is what I mean, they. prOposed to nepeai everything that was.
exolusively ‘within Dominion powers, but they left everything that

was the other way.' That Is how I read what Lord Watson says.

'STUART BEVAN: Seotion 129 of the British North America Act deals

withithe_oontinuance of existingvlawéz "E:oept as othefwise pro-

" vided by this Aot,tall laws in force in Canada, Nova Scotia, or
‘New Brunswiok at the Union, and all Courts of oitil‘and oriminal

-Jnrisdiotion, and. all legal commissioners, powers and authorities,

and all offioers' Judicial administrative’and ministerial,
existing therein at the Union, shall oontinue in Ontario, Qnebeor
Nova Scotia and New Brunswick reepectively, ags if the Union had
not been made; qubject nevertheless (except with'respeot to such
as afe.enaoted by or exist under Acts of the Parliament of Great
Britain, or of the Parliament of the United Kingdom of Great
Bfitain and Ireland,) to'be‘répealed, abolished, or altered by
the Parliament of Cenada, or by the Legislature of the respective
Prdvince, acocording to the authority of the Parliament or of that
Leglslature under this Act." '
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VISCOUNT HALDANE° That is what I thought. .

~MR. DUNCAN: In that eonneotion ‘there 18 a case whioh my learned
friend has not referred to whioh I think 18 quite 1mportant
Bobie v. Temporalities Board, in 1882 Appeal Cases, in which their

'Lordehipe held that an Act of the Province of Canada before the
Union, which affected Church preperty 1n‘both Quebec and Ontario,
could not be repealed by the Province of Quebee, beoause the Act
wee onelet applicable to both Provinoes, and, although it dealt
rwithAprOperty and ocivil rights, fhe onlyllegielature whioh could
repeai it was the central legislature competent to ddal with
- the matter from the polnt of view of both Provineee.
VISCOUNT HALDANE: I remember that case very well.
MR.,STUART’BEYAN: Going back to the judgment of Zord Watson in 1896
| 'Aﬁpeei Cases, at page 358 he says: "§ith the view of reetoring
to munieipelitiee within the province whose powers were affected
u by thet repeal the right to make by-lawe which they had possessed
'under the law of the old province, the Legislature of Ontario
passed ‘seation 18 of 53 Viotoria chapter 56, to which the
eeventh question in thie case relates. , eto., eto.-(Reading to |
the worde page 361) nis 1t were once conceded that the Parliament
of Canada has authority to make laws applioable to the whole
Dominion 1n relation to matters which in each provinee are sub-
etantially of loocal or priviate interest, upon the aeeumption that
" these mattere also concern the peaoce, order and good government
 of the Dominion, there is hardly a subject enumerated in section
| 92 upon which it might not legislate, to the exclusion of the
‘provineial legislatures."” | s
VISCOUNT HALDANE: That sentence of Lord Watson marked the waﬁer shed.
Up to then the trend had been in favour of the Dominion under the
‘guidanoe of the Supreme Court. Then Lord Watson set up a nel
tendenoy, and then it followed almost as much the other way, .
Whether it has now got more equalised I do. not knew.'
MR. STUART BEVAN: I'am‘going'toefefei your Lordships to the latest
deeisione, end,I submit that the tendeuoy 1e.etr11 the,terdenoy
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| that one finds in ‘this Judgment. 4
- VISCOUNT HALDANE: You will ‘have to demonstrate that with some : |
4 illustrations on the minds of their Lordships sltting here.‘ it is
~merely & question of tendenoy, and it oannot govern the decision
. . in eaoh partioular case, anh case must be taken on its own
merits. - |
'MR. STUART BEVAN: Yes. ,
VISCOUNT HALDANE: But undoubtedly in those days, and the days of
' Chief Justioe Strong and Ghief Justice Ritohie in the Supreme Court
most oases were deoided upon the principle whioh Lord Watson
denounces there. 4 o | A
MR. STUART BEVAN * Yes.  "In eonstruing the introductory enactments
of seotion 91 with‘respeot to matters other than those enumereted
wlioh oonoern ‘the peeoe order and good government of Canada it
~must be Kept in view that seotion 94", etc., etc. (Reading to |
"the words) "But traffic in erms or the possession of them under
.suoh ciroumstances as to raise a suspioion that they were to be
used for seditious purposes or against a foreign State, are
: matters whioh their Lordships oonoeive might be oompetently
dealt with by the Parliament of the Dominion."
VISCOUNT HALDANE “You observe what Lord Watson says It,is not
within regulation of trade and oommeroe and he not obsocurely
says that if fhe had had to decidex the question whether it was |
:within peace, order and good government he would find it, having‘
regard to the prinoiples of oonstruotion laid down a very diffi-
{oult thing to say that Russell v. The Queen was wrong. .
-MR. STUART BEVAN: Yes, it was a_difierent‘statute, of oourse, but -
 the provisions had‘euhstantially'been re-enaoted in the statute
whioh was before Lord Watson. .
, VISCOUNT HALDANE It it was valid it was there oooupying the field
and 1t put oertain difficulties in the way, whioh he gets round
MR. STUART BEVAN: He says: "The Judgment of this Board in Russell V.
The Queen has relieved their Lordships from the diffiocult duty of

oonsidering whether the Canada Temperanoe Aot of 1886 relates to
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vthe pégcg, order and good‘gofefﬁmentfofldanédé, in sudh senéé aé‘A
..to bring 1tsVprovisioné.w1£h1n £he gompetency'ot-thé.Canadign E
}ﬁdfiiament; In that case the obgtroversy rélated,to'the validity 
of the Cahéda Temperance Aét of 1878{ énd’neither the‘Dominion
nor the Provinces were repieaenteﬂ in,tﬁe argument. It arose
between a privaté proseoﬁtor ahdla persgon who had beén convioted,

" at his 1nstanbe, of violating the provisioné-of,the Canadian Act

within a district of New Brunswick, in which the prohibitory

'o;ansee of thq Aot of 1878 were in gll‘material respecte the
same yith tﬁoae which are now embodied in'the Canada‘iémperanoe
letof'leasg and the reasohs which were'assigned fo: suétéining
'ﬁhe,validity of the earlier, are, in their Io:dships; op}nion,'
,qqugi;fépplioable'to the later aot.f
ViSCbUHTHALDANE: ﬁhigh o:_fhoae fwo Aofs, Mr. bunoaﬁ, of 1878 and

- 1886, was ocalled the Scott Aot?

MR.'DUHCAE;; I:ém{ndtlﬁﬁré; oneiI'fhinkVﬁaéfééiied the Dunkin Aot;
i am not suré which it was.
VISCOUNT HALDANE: I think 1t must have been the second one; I think

the Scott Act was the earlier onme.
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MR 'STBART BEVAN: “Itftherefere appeers to themethat the\decieion
in Russell v. Reg. must be aocepted as an authority to the

| extent to which 1t goes, namely, that the restrictive pre-
vislons of the Act 05“188&, when they have been duly brought int
operation in anykzieeision;i area within the Dominion, must
recelive effect as valid snactments relating to the peace, order
and good governmeni,ef'canada;, That point being'settledby
decigion" -- that is the Ruseeil cage ~=- "it becomes hecessary
to oonsider whether the Parliament of Canada had authority to
pass the Pemperance Act of 1886 8s being en Aot for the
'regulation of trade and commerce' within the meaning of No.

2 of Section 91. If 1t m'.e 80, the Parlisment of Canada
would, under the exeeption from eeotion 92 whioh has already
been notieed, be at - liberty to exeroise its 1egialat1ve .
authority, although in so doing 4t should 1nterfere uith the
Juriedietion of the provineee.A The scope and effeot of No, 2 |
of section 91" -- that 1is ‘the regulation of trade and oommerce -=
were discussed by thie Board at some length in Citizens ‘
Insurance Co. v. Pareons, where it was deoided that, in the  '

:~aheenee 9! legialation upon the subjeetty the Ganadian Parlia=-

ment" ete (Reading 40 the words at page 367) "In 1ike manner,
. the express repeal, in the Canada Temperanoe Aot of 1886,
of liquor prohibitions adopted by 8 munioipality in the pro=-
vinoce ef Ontario under. the sanotion of provinoial 1egielation,
does not appear to their Iordehips to be Within the authority
of the Dominion Parliament”. That, of scourse, deals with a
different aspeot or‘the matter, and I do not lmow that on the
point I an nou'meking my auhmiseion on 1t 1s direotly relevant,
but I wlll'gead it 1r your lordships think it will be of any

| aasistanee. S R |  "‘

VISCOUNT HAIDANE: I do not think you need; it is.in effect a
deeieion that there 1s no power of repeal in either, but the
Courts must say which statute 1s valid and how far.

MR SfUART BEVAN: Yes, really I think I have read all Lord Wateon'a
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Judgment, exoept that on page 369 there 1s a passage.

VISCDUNT HALDANE.‘ I las looking to gee if thsre was anything on -

paga 368. | | a |
MR STUART BEVAN: X do not think so.v
'VISCOUNT HALDANE.‘ I t hink it may be WOrth while reading at tho
| bottom of page 368s 4 | ‘ . |
MR STUART BEVAN: 1f your 'iordship pleases. "It thus appoéra;
that, in thsir local applioation within the provinoe of - .
| Ontario, there would be’ oonsiderable differenoe between tpo A
“two laws; but lt'isiobvioﬁs thn£ their provislons ooold not
ba in foroe nithin the same distrlot or. province at one and
 the same time", o | |
VISGOUNT HALDANE. Does not that apply tgygntario Aot here and' |
to the Lamieux Aot..‘ Ir thay &re both 1n operation at the :
: same time, and thsre 18 1noonsistency, they . could not both

2 be in opposition. R | '

MR STUARI' BEVAN: Yes: "In the "op'mio‘n of their Iordships the
question of conflict between their provisions ®hich arises in
this oaso does not depend upon their identity or noneideniity,

‘but upon & feature which 1s caumon to both" eto (Reading to
the iords page 370) "But - their Loidships oan discover no
adequate grounds for holding that there exists repugnancy
bet ween tha two 1aws in distriots of the Province of ontario\
whers the prohibitions of the Canadian Aot sre not snd may
never be in force. In a. distriot which has by the votes of
1ts electors” -- This agsin, I think, all turns upon the
special provisions of the Aot. The option to be exeroisod
locally upon the votes to be taken as called for by the Act,
and I do not think there ;s onytaing further I need road.'
vxscomm HALDANE: Take the analogy here. It 1s"3‘sai"d b 't; in
that casa ir tho Dominion had put in operatioh by'moans of a
vot.e of t he eleotors this Soott Act, and if on, the otiher
,‘hand the Province had put its Temperance Aot 1nto for;o by a

‘similar vote, there would have been a oonrliot. o] {



| iMRHSTUART BEVAN: Yes. Sl e
VISODUNT HAEDANE. And one or other WOuld have had to go
MR BEVAN: YeS. | |

, VlSOCUNT HALDANE: Then he goee on to sey ir the Dominion were

cempetant to pass the cenedian Temperanoe Act that would pre-

7811.

MR STUART BEVAN. Undoubtedly.‘ |
vxscounw*HALDANE:‘ Have we got further then that here.’ He says

MR

there is no repugnanoy between the two laws when the provisions
of the Canadian Aot have not been adopted by the looal electors.:
STUART BEVAN: It does not go further‘thAn that. Perhaps I had

better read to the end.“”

.VISGOUNT BALDANE: Whet he aaye ie that the form of the Canadian

MR

Act does not debar the Provinee from eetting'up and putting

into operation & local Aet go long as ite own genseral Aot

does not come into operation itself.‘

STUART ‘BEVAN:  Perbaps I had better read to the end: "In a
dlstrict which has by the votes of 1ts electors rejected the
second part of the Canadian Act, the option 1s abolished for
three years from the date of the poll® eto (Reading to the words)

"that its provisions are or will become inoperative in any

- distriot of the provinee whieh has already adoptad _or may

aubsequently edopt, the second part of the Canada Temperance

‘Aot of 1886". Un-less your Lordships desire I will not read

- the pert with regard to the other questions.

"VISCOUNT HALDANE: No, I do not think that 1s material Thie nas

a ocase of answering questione eubmitted_by Order in Council

to,the‘Supreme'Couft.~"‘

MR STUART BEVAN: Yes,

' VIS;OJUN‘I‘ HAIDANE: It was an appeal from t.heir judgment.

MR

SIUART BEVAN: Yes. The prinoiplee laid down in that judgment,
~as your Lordehips ‘will gee in 8 few momente, have been followed

in the later judgments.

'VISCOUNT HAIDANE' Let us 880 what it decided: firet of all, that

| ‘the Canadian legieletion ‘would not have taken place under trade
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. and commerse.
MR STUART BEVAN: Yes.

' VIS® UNT HALDANE: Nooody geems to have suggested oriminal law
vhere. It must have teken plaoe under pesoe, order and good
.government as being of a nature‘that concerned the Bominion

' as aLWhele, but then they.eaidehether 1t was such as to affect
the body politioc was a di:floult and delicate question, which
apparently they rejoieed in being nelieved'from having to
decide effirmatively by what had been lald down in Rnseell Ve

eThe Queen.

- MR STUART BEVAN: Yes; the next case I want to refer to 18'1n

1607 Appeal Cases, at page 65, The Orand Trunk Railwsy Go. of
Canada v. Attorney General of Canada. That 13 the cage in’

: whioh the Judgment of the Board was delivered by Lord Dunedin.
VISGOUNT HALDANE: That is the cese which Lord Dunedin has referred

to.

MR STUART BEVAN: Yos, 1t ls a railway case,

VISCOUNT HALDANE: What do you gay that deolded?

MR STUART BEVAN: It is an application of what had already been
laid down by Iord Weteon. The partioular legislation in this
case was held to be valid as being 1e31813tion anoillary to
through railwey legislation, Whioh was one or -the matters fallin
to the Canadian Psrliament under seotion 91, although it affeot-
ed oivil rights; it ocsme within section 92; it also oame within
section 61, and therefore seotion 91 prevailed

VISCOUNT HALDANE: It is only through railway 1egislatlon that
comes under the Dominion. | ‘

MR STUART BEVAN: Yes; the head note ig this: "Held, that the
Dominion Parliament s competent to enact: eeotion 1 of Canadian
statute 4 EdWard 7, ehnpter 31, whi oh prohibits ’eontraotlns

out'! on the part of railway companies within the Jurisdiction
of the Dominion Parliement frop the llabllity to pay damages

for personal 1njury to their eervants .

VISCOUNT HAIDANE: The reporter has not taken the trouble to
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tell us what the point of the railway legislation was.
MR STUART 'BEVAH: It was prohiblting contracting out on the part
" of Railway Compsnies from their liability to pay dameges to

their employees for personal injury. |

VISCOUNT HALDANE: That ws a Dominion Act?
MR STUART BEVAN: Yes.

- VISCOUNT HALDANE: Did the Provinocial Aot séy ihat they might?
MR S‘i'UABT BEVAN: I do not think as far ag I remember the cage .
that there was in faot any Provinocial legislation _\ipon the
matter at all, | | | -

VISCOUNT HAIDANE: Then $hat was the point?

© MR STUART BEVAN: The point was, this was an 1nterferenoe with -

oivil rights. .. o o |
 VISCOUNT HAIDANE. 'That the employees Were people within the

Provinces.

- MR STUART BEVAN'. Yes, 1t was an 1nterferenoe with oi.vil rights

wit.hin tha province, and the Board held. Yes, t.hat is perfeotly
’true, and you oome vd.thin section 92 on that ground, butrthe
matter is also within section 91, and therefore section 91
preveils, elthough the legislation affects ths oivil rights
within the Province, | : |
VISCOUNT HAIDANE: The material parts seem to be in the middle

of page 68. | | ‘

MR STUART BEVAN: Yes, may I begin at page 673 "The question in
tfnhs appeal 13 as to the campetenoy of the Dominion Parliament
to enact the provisions conf.ained in seotion 1 of 4 Edward Vll; ,
6. 31, of the Statutes of Canadel. etc (Reading to the words |
page 68) MAs examples may be oited provisions relating t.o
‘expropriation.of land, condi_tions to be read into ocontracts

of carriage, and alterations upon the cmmon law of carriers". -
'and 1 mﬁst respeoctfully submit a,n interference with contracts of
employment' between masters and nién -- "In the factum of the
appellants 1t 1s (inter alia) set forth that the law in question

might 'prove very injurious to the proper maintenance and
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operation of the railway, 1t would tend to negligqnoe on the
part of the employees, and other results of An injurious |
‘oharacter to the public service and the safety of the travelling
~ public would necessarily result from such & far reaching -
statute', This argument is reélly conclusive ageinst the
appellants. Of the merits of the poiicy their Iordshipg cannot
be judges. But if the appellants' factum properly desoribes
its séopa, then 1t is indeed plain that it is properly |
anoillary to through railway legislation”. I rely, of course,
upon that as I do upon the earlier judgmant of ILord Watson,
| Then, my Lords, thare is smother case of the

Attorney General of Mag_toba v. Manitoba I4cenoce Hglderg
Association reported in 1902 Appeal Cages at page T3,

VISCOUNT HALDANE: This was Lord Magpaghten 8 judgment in which he
- upheld the Provinolial Act.,

MR STUART BEVAN: Yes, i1t does not deal with trade and commerae.

VISOUNT HALDANE: Does it add anything at all?

MR STUART BEVAN: I do not think it does; 1t follows Lord

Watson's judgment in 1906.

VISCOUNT HAIDANE: It i3 sald that the Province had power to

pass the legislation which was virtually prohibitive legisla=-
tion in the Province; it was 1egislhtion of a restrictive kind
going so:far that it virtually ceme to prohibition of the
retail though not of the whqlesale trade, a8nd it was also
decided that although it might go outside the érovinoe, that
'was no objection to an Act which was within the Province's
powers, | | . .
LORD DUNEDIN: There.hgieLbeen‘no'Dominion Leglslation?
MR STUART BEVAN: No. | |
MR DUNGAN: Lord. Maghaghxen expressed the view that thﬂt oage
fell rather under ‘No. 16 than under No.ls

.VISCOUNT HAIDANE: . No. 16 13 local matters within the Provinas?

MR DUNCAN : Yes.,
VISCCONT HALDANE: I do not think it adds to the matter.
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MR STUART BEVAN: I do not think 1t does. |
LORD ATKINSON: He held it was, although 1t might interfere 'ith -

the business operations outside the Provinde.

MR STUART BBVKN‘ Yes.

IORD LUNEDIN: 1 do not quite undsrstend your remark that that
‘case in whioh I gave judgment in 1906 helps you, I.am not
saying it does not hélp jou, but I do not see how it helps
you. | |

MR STUART BEVAN1 Your Lordahip held that the legislation came
both within seoction 91 and section 92, and the applioation
of the princiﬁb whioh was 1aid doun in the very early ocases,
in that case section 91 prevails. |

VISCOUNT HALDANE: It really did not want Any diolsion for thAtg
.section 91 sayg'thﬁt railway matters‘ére Within the:oompetency
‘of the Dominionﬁﬁarlié&ent.'énd Lofd'Dunedin said this max

- would extend to ths arrangements whioh a Railway Gompany
makes with 1ts servants.,, '

MR STUART BEVAN: Yeas.

IORD DUNEDIN: How does it help you; I do not think 1t does,
You want to say that the Dominion Legislation is bad? |

- MR STUART BLVAN: If I said it helps me that is not & very happy

phrase; 1t does not either help me or'my lsarned friend.
VISGOUNT HALDANE: You read it for our edification?

MR STUART BEVAN: I read it because it is a comparaitively recent

deoision,

IOFD DUNEDIN: I do not think 1t d1d anything exoept that 1t put

Qtdigafgther shorter form what hed been desided before.

LOoRD—233ERseN: It is a8 very sound statement of the existing law,
‘You are gptting on to tha narrow part of the path now. It is
: i from reading the Attorney General for Ontario Ve !he
Attorney General for the Dominion that the Board at any rate
did not lay muaoch stress either upon trade and saumerace or

~ upon oriminal law.

MR STUART BEVAN: No.
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vxscouam HAIDANE: Lord Watson intimated not obsourely that
there were diffioulties, but that he was pelieved from oon=
'sidering 45 the Russell case, The other side have to show,
not you, that tHs touohes the body politic in such a sense+
what we want now 13 suoh authorit.y ag you ean give us on
the meaning of that word, | o _
" IORD DUN&DIN: Iy 13 raally a oase of .Not. gxilty hut do not do :
1t égpin;V'ﬂ | o clee g
. MR 'STUART BEVAN: I got niost agsistende from what I may oall .
' the profiteqr:,ng case‘,‘"thé‘ Board of cm°rde oa‘se. |
'vxsobuﬁm HALDANE& o ghall have to come to that, end we shall
have to come to the Manitoba c¢ase. , .
| .'MR.STUAnT BEVAN® Yes., I en golng to make the auhniaaion t.hat.
| the 1nterests; of t.hé body»politio being affeoted end the |
cases whero pubno emergencies or publio dangers have baen ‘
considered really fall under t.he same’ head. |
VISCOUNT IIAIDANE: You are going to say they are the same th:lng.
' MR STUART BEVAN: Yes. , ' '
‘VISCOUNT HALDANE: Befox-o e ooms to these cases wWe hed better
for a moment consider at largo ths - kind of inGuiry that
arises. You must remember that the FrovinceSere co-
'ordinat‘e with the Dominion except in éll mat tors which fall
within their soope legislat.ively, that is to say, they are
in a gense liks 1ndependent Kingdoma with very little |
Dominion_ oontrol'over t hem, It is open to them in every
cage to‘paas lozislation zxkvrest.rioting.st.rikes as being
_rastrictlons of olvil rights, &nd 1t s open to 81l of them
to pass the game legislat.ion, oz' to pass legislation for the
ijm fferent. tem&r/ff""“‘/’ ‘
VISCCUNT HAIDANE: d they afk have done that with regard
to Compmenies with provincial obJeots.’ The 1egislat3.on'1s
different in the different Provinces. But is there any't.hing'
tnherent in this subject Which makes 1t neqeéséry in the
interests of the body politio’
there should be identical leglslation passed for the whole

to use a short phrase, that
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_of Canada,

MR STUART BEVAN: I submit not.

VISCQUNT HALDANE: The‘othor gide. say Yes.

. MR STUART BEVAN: Yos, my Lord, looking at .the evidenoe, uhioh

it necessary I shall ask your Lordships to consider, there 18
nothing in my suhmission which mases it a Dominicn matter.v

o VISCOUNT HALDANE: I am not sure that 1 agree with you about thnt.

I have looked at the . evidenoe. Undoubtedly a’ Trade Union today
18 not- the looal thing whioh it used to be. It mey be nationsl
or it may be International. That may not be a reason for
dealing uithlitfﬁith~£hé'bro§d'pouanfofleha'bominion, but 1t
is a reason which must be taken into account as axplaining

the Lemieux Act.

IORD ATKINSON: Supposing there was an Act in seach Province

somewhat similar to‘this,’would 1t be competent for the Dominion
. to &3 1t were combine all those and pass one Aot for the whole
country #a® being practically what was done in each Provinoe?
MR STUART‘BEVAN:, 1 do not think 1t would be competent.
IORD ATKINSON: That would seem to be unifying the legislation.

'VISGOUNT HALDANE: Yes, but where 13 their powers the provinces

are absolutely independent,
IORD ATKINSON: You would dispute that, Mr. Bav8n1 -
MR STUART BLVAIl: Ilahould dispute that, my Lprd.
IORD SALVESEN Before unirying 1t would 1nvolve repeal, and that
B is beyond the power of the Dominion.
MR STUART BEVAN: Yes.,

VISCOUNT HALDANE: You would have to find power to iégisiate.

No doubt 1if & great national emergpnov oame, 1f the trade
unions were to go in rebellion again the State, 1t would be
competent for Canada to pass a8 general Aot putting an end to
the trade unions by some suoh means, but that. would be A new -
leglslation.

MR STUART:BEVAN: I ghould not omtost that 1f 1nduat.rially thore
wag such a state of affairs in the Dominion, that the lﬁtn

‘.acfety of the Dominion was threatened unless the industrial
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' ~ situation was-deal[ with vigorously and promptly, theat the

‘Do‘minion hqs béweif in ‘véﬁoh a case a‘a‘ thlflt..
mhn DﬁNEDI N S\nzppolsing:there was a universal strikg aga;nsf.
- supplying provisioné to ahybody, so f.hat the whoie éount‘.z'y
would be gt.arved?

MR STUART BEVAN: Yed, wer, famine ,' 1nsurre¢tion? all thoée mattsrs
but the Adt mast be passed as and"whén"the occasionA arose.
If t.here is the situation wﬁich threatened, and unless tha. Act;
is pﬁssed, t.hgn anél tyerg, and there are}s‘ome appgopriate

. or effectfhve means of deéling with the situation -=-=e
IORD DUNEDIN: That. wguldmbe_ljust, as much an emergency as the

'Grez'at‘, _' ’-‘far.
MR STUART BEVAN:  Yos. S
VISCOUNT HALDANE: After the lisd.jourmnent do yéu tmnk‘the best. plan
would ba to go. straight on, or to take the Pulp oase;'i perhaps
" that would ﬁe safer, because that 'i'g the negativef

MR STUART BEVAN: - Yes, my Lyrd,

(Ad jodrned for a éhort time)
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VISGOU_N!"HALDAN;:- Now we will go to the Puip case,

- Mr STUARY BEVAN:~ Yes, my Lord, that is in 1925 Appeal
Oases at pago 695, 1t 1s the Fort Frances Pulp & Power

company Ltd e Vo The Hanitoba Free Press ooquny Ltd and
others., The question tnora was as to the validity of - ‘

Dominion Legislation War Measures, Bmergenoy Legislation,

controlling throughout Canada the supply of paper for printing,

and incidentally the question arose, wnatgver'the question

might be during the war witn regard to such legislation,
whether the continuance of the enforcement of the provisions

of that iegiélatioh.éffér‘the‘iai 6oﬁid bs supportsd on the

f

~ ground of emergency. . .

_ VISGOUNT HALDANE:- - ‘We sald it was a question for the
Government and ibvoouldlnot Judgovor 1£,:that it was impossible

to form any judgment of what considargtions had to weigh
‘with the Government, not only that but the terms of the

proolamation and whether this legislation endured till the

Government said it was no longer necessary. There is a case

from the United States Supreme Qourt of Hamilton v, Ken tucky.

 Distilleries @o, nhich is reported in 251 United States

Reports at page 146 I know that 1t is at the House of Lords
Livrary and I think we should have it, :

LORD DUNEDIN:- tqﬁ‘vore'aaying a littloiitme ago that
you thought that what I might call the exceptional oésqs,ot
which this 1a'the first/vere really in the same oategory as
the oases that Lord Watson says may be local questions aqd
grow B0 1argo as to become an Imperial queastion, - |

Mr STUART BBV!N‘- Yes.

LORD DUNBDIN°- I am not‘;£$ég§x;ou are right in saying
‘{nstances
thoee relate to difrerant RXRIREAR Of the same thing. I do

not ‘say I have made up my mind but my 1mpresaion is that
they are dirferent things . |
Mr SIUAH! BEVIN‘~ I will doal with thum on both views, that

tney are the same, and if I am.'rong on . that that tney sre

§ > /0’»? | |



dirferent very muoh the same oonsiderations up to a point
w111 apply to both. ‘It may. bo that in what I may oall the

national emorgency cases one mnst go a little. further than

| 1n the other class. : - /

~ VISCOUNT HALDANE'- It ocannot arise where Parliamant 18
supreme _.and where at the beginning of war 1t always passes
emergency legislation. I.t did arise in the United ‘sfates'ﬁnd
was decided to arise in Oanada.  In the ‘Un:l'ted‘ States,at the

~ time of the civil War there was a decision of the Supreme
7 court that these things could not‘be' done parti-oularly‘ with

regard to proclamations freeing slavea and passing legislation - |

;‘ror even the non slave 8States, that slaves ooming-there

should be free, and 1n the Scott oase the Ohiof Justioe deoided
that the Federal Government had no po'er, but the President

: swept all that away and. said @ '0 are in the middlo of war,

we are f1ghting for the xtvax ‘J.ire'or the United States, and
whatever may be the reatriotions on the éonatitution whioh has

no reserved powers 1n the Federal Govomment, this puwer nmst

~ be applied, and publ:lo opinion supported 1t. I have got nere

now the reoent case as to the late war, and we will ‘see 1r
1t throws any 1ight on 1t when we come to 1t,

| M;- STUART BEVAN:- '!hat is roterred to by your Lordship in
the Fort F:Eimops case, The rort !frahoesb,', if I may read the

head note, says this: * Under seotions 81 and 93 of the British

“ North America Act, 1867, the Duminion Parlisment has an

mplied powar, for the sarety of the nomnion as a whole, to
deal vith a anff" o:l.mtly great emorgency, such aa that arising

'rrom war, although in so doing 1t tronohes upon property

and oivil rightn 1n the Provinoea, rrom wnioh su'bjoota h :lt
is oxcluded 1n normal oircumstanoes. | Tho an'mneration 1n seoti!n

92 is not repealed 1n such an emorgenoy, but a new aspect ot
the bdusiness af Government emerges, rhe Do:ninion Govornnont,
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whioh in its Parliament represents the people of Oanada as a
- Whole, must be deemed to be léft with considerzble freedom
to judgd whether a sufficiently great emergency exists to
Justify an exercise of the power:- Held, accordingly, that
the Canadian Var Neasures 'A,ct, 1914, and Orders in Council
‘made thersunder during the war for controlling throughout
Canada the supply of newsprint paper by,zﬁanuraoturera and
its price, also a Dominion Act paeéed. after the' aessation of
hostilities for continuing tha' control until the proclamation
of peace, with powar to conclude matters then pending, were
ultra .4v1res" ' !he Judgment of tho Appeuate Diviaion was |
‘arfirmed on a dirferent ground. ' |
vxsooum HALDANE:- You observe that all this legislation
arose under the canadian War llaasurea fot or 1914, ‘which was
at the boginning or the war, and oxeoutivo powers conferred
by that Aot were deemed to have continued as 1ong as the
Government nesded them, |

Mr STUART BEVAN:- Yaa.

VI SCOUNT HALDANE:- There was & toar that there might
arise dissatisfaotion ‘and oomsequently theW o
- controﬂr)/é.nd aooordingly the Paper. OOntrol was sot in Operation.

Mr STUART BEVAN:- Yes, |

VISOOUNT HALDANE'— !on had bettor perhans read the Judgnent,

Mr B!UART BEVAN:- 'I'he Judgment of your Lord.sh:lps' Board |
vas dolivered by Lord Haldana on page 698, Doos your Lordship
desire me to read. the statement as to the 1egislation and |
Proolamatiowand Orders T

VISGOUN'.! KALDANE‘ 1f you cen do 1t shortly.

| Mr smmr BEVAN‘- !ho nead note aets out what the position
was, !hpre waa the Cznada War lleaaures Act of 1914 and
certain O?.'dqrsf 1n gouncil 'were made under that Statute regu-
lating tne aupply of paper.

VIBOOUK‘! HALMNE'-— Under that not only the price was con-
trolled bﬁzth the supply of paper,

i f‘
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'Mr STUART BEVAN:~ The quentities they could nawe.

VIBOOUNT HALDANE’- To Keep a hand Over nawspapers,

;Mr STUARI BEVAN‘- Yes,

VISCOUNT HALDANE:- That was done originally soon after 1914

, and it went on. I do not thinx you need read all this through,

Mr STUART BEVAN‘- I will go to page 705 unless your Lordp4

ships dosiro otherwiae.

VI SCOUNT: HALDANE°- I think that 18 right,
Mr SIUAR& BEVAN" “The question, therefore, becomes one

of constitutional law, as to whether the prooodure thus

-established had a valid basis. This depends, in the first

place,. on whether the twolstatutes already quoted were

intra vires or the Daminion Parliament' &C, (reading down to

the worda) “But quostions may arise by reason of the special

,otroumatanoes ot the national emergency which concern is

nothing short or the peace, order and gdod govemment of .

canada as.a thole'. That is vhy I ventured to link the two
things together in view of the passage in the judgment in

“the Fort rranoeg.éase. _Then: “The overriding powers enunerated

* 4n seotion 91, as well as the general words gt the cammence-

ment of the section, may then become applioable to new and
special aspects which they ocover of subjoots assigned other-

. wise exolusivoly to the Provinces”

VISOOUNT HALDANE:~ With regard to all the rights and powers
enumeiated in section 91, thﬁt'must refer to an 6xtention‘
of the normal mpaning of those th;ﬁgs.

Mr STUART BEVAN:- Yes, "

VIscOUN! HALDANE'- or oourae the genoral overriding power
did apply? - |

Mr Q!UAR! BEVAN‘— Yes, “It may be, fbr axample, 1mpossible
to deal adequately witn the new quastionu whioh ‘arise without

| ’the~1mposition of special regulations on trade and commerce

of a kind that only the situation oreated by the emergency

N/



Places '1th1n the'competenoy of the Dominion Parliament. It

is proprietary and civil righta in new relations, whieh they ‘
do not preaent in no*mal timea, that have to be dealt with' |
and theae relationa, which arfeot Oanada as an entirety, fall

‘within aection 91, beoauee in their fullnees they extend

: beyond what ‘seotion 93 omn rea11y cover”®.

LORD WRENBURY -~ They are pregnant words are they notr
Mr STUART BEVAN:- Yes, | .

" LRD WRENBURY°- Those werda eentain a pnincinle.

‘Mr STUART BEVAN:- Yee. May I read them .again: “It ie

7proprietary and civil righte in new relations, which they do
. ‘not preeent 1n normal times, that have Yo be dealt ‘with; and '3,_

" these relationa, which affect Oanada as an entirety, fall

within eeotion 91 because in tneir fullneas they extand.beyond '

what aeotion 98 oan really oover' . !hen tne Judgment goes on:
“whe kind of power adequate for dealing with them 1s only |

'to be found in that part of the constitution which eetablianea

power in the State as a whole” &o. (readinggdown to the werde).‘

-“Phe operation of the aeheme of interpretation is all the

more to be 1ooked for in a constitution ench as that eetabliahed

by the British North Amerioa Act, where the residuary powera't

- are. given to the Duminion Oentral Government and the pre-

amble of the etatute declares the intention to be that the
Dominion should have a constitution similar in principle to

that of the United xingdnm* §
~ VISCOfNT HALDANE:- Yo doubt Lord Dunedin will tell us,

because he was in the oaae, in the De Keyser case all that

wvas decided was this, that the prerogative power of the &

orown had origfnally exiafed, that wae not centinued; but 1t
was said when jou have paeeed 1egielation dealing with the

SONAals
same aubjeot matter the mesd parsmount power 1e aupereeded

'by Legielative ?egula+ione. That does not touch this. What

18 said. here ia that the prerogative pouer ia retained for

. the Dominion Oantral Parliament in a sufficient emergenoy,

/)
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f_ but 1t must be a really suffiolent emergenoy.

Mr SIUAR! BEVAN:- Yes, ‘!heir Lordshipa, therefore,
entertain no doubt that however the wording of eeotione 91

" and 92 may have laid down a rramework under which, as a

“drgeneral principle, the Dominion Parliament 13 to be excluded |

from. tronching on property and oivll rights in the Provinoea

'of Canada” &., (reading,down to the words) “In saying what

'13 almost obvioua, their Lordshipe observe themselves to be

in’ aocord with the view taken under analogous oircumstancos"

,'by the Supreme oourt of the United Statee, and expressed in

such deolsiona as that in Ootober, 1919, in Hamllton Ve

‘Kentuoky Distilleries Co.”,.

 VISOOUNT HALDANE:- Need you read further?
Mr STUART BEVAN:- No. I am sorry I have not the American

" Report.

- VISCOUNT HALDANE:- I have 1% now and I will tell you what

‘19 in lt.

LORD DUNEDIN‘- I thlnk it is evidont that 1t would be

easler to arrive at the result, against you, you know, in

N canada than 1t would in America because in Amerioa the

fSuprome States osme together and they gave the Uhited Stateas

such power as they thought rit to by the origlnal oonatituting
1nstrument, but 4n OGanada it began from the other end,
Mr STUART BEVlN - Yos, 1t did.» |
VIBOOUNI HALDAHE!- It was a Delegatlon.-‘"

© Mr STUART BEVAN:- Yes. |
VISOOUNT HALDANE:- You.may nay thls, thet tn canada the

Provinces whloh ere quite eeparate from each other for the o
omost part when the Sonstitution was founded , came together

and at their conterenoe they handed over the problem of agreeing'

as to general Ainee to Pariisment to solve for ‘them; Parlisment

gave 1t baok %ht 1t was really somethlng quite dlfferent..
I have here tne Amerioan case of Hamilton and I Iill tell you

[l .//3
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| _what it 1s, This is the head note:l¥Although the United Statee
lacks the police power, this being reserved to the States, 1t

is none the less trus that when the United States exerts any
of the powers conferred upon it by tne rederal conatitution, ‘ 3
no valid objeotion osn be baeed upon the fact that suoh
exercise may be attended by the same inoidente which attend

‘ the exercise by the state of its poliop pover, or that 1t may

I( "

| . ‘tend to’ aocompliah a eimilar purpose . 2. rne war p"er of the

United States, 1ike its other powers, and 1ike the polioe '
power of the etates, -ia sub:]ect to appiioable constitutional

‘ 1imitations; but the Bth amendment to. the Fedoral Oonetitution
'mposee, in this respect s NO greeter limitation upon the
' national powsr than does the Xx 14th Amendment upon state

power" ".l'hen llo. X: o1If the nature and conditions of"a

restriction upon tae use or disposition of property are suoh ,

that a state could wnder the volice power, irpose 1t con-

~ sistently with the 14th Amendment without making compensation, -

then the: United States may, for a permitted purpoee, impose a

1ike restrietion oonsistently with the 5th Amendment without
- making compensation?®. Then No. 4‘ “Private property was not

~ taken for pugiidpurpqsee without compensation , contrary to

U, S; gonst, 5th Amendinent, by the eneotnent 1 4 oongress, in

the exercise of the ‘war power, of the provisions. or the War-time
Prohibition Act of November 318t 1918, fixing a period of '
seven mpnths and vn,ine days from its paesage,‘.during wnioh.‘
eieltil.led spirits lnignt be disposed of free from any re- .

's’-ﬁriotion imposed by the Federal government, and thereafter

permitting, until the end of the war and the temination of

idemobiiization, an unrestricted sale for export, and, within
- the United Statee, sales for other than beverage purposee"
‘Then No. 5: “Assuming that the implied power of Oongress to -

enaot such a measure as the War-time Prohibition Aot of

‘November 21st, 1918, must depend net upon .the existence of a

"//y-



~ tectnicel state of war, terminable-only with the ratifi-

cation of a treaty of poaoolvo:,a‘nmolama'tion of peace, but -

‘upon some astual emergenocy or noooooity_oriaing out of the

war or inoident to it, the power is not limited to viotorieo

in the field and'tne-dispersion or iho hootile‘roroos. It
carries with-it inherontly tho-polor to guard against the
immediate rone'al of tho oonfliot, and to remedy the oviio
whichhave arisen trom ita rise and progrosa” !hon No, 6

-!ho Federal Supreme Oourt may not, in pasaing upon the validity
or a rodoral statute, inquire into the motives of Congress,
nor may it inquire into the wisdum of the logislation, nor nay
it paas ‘upon the necessity for the oxoroiao of a power posoessed”

Then No, 7: "It requires a clear oase to justify a court in

~ declaring that a Federal Statute adopted to inorease war

etfioienoy has oeasod to be valid, on tho theory that the war
emergency has passed.and that the power of congress no longer
continues®, Then No, 8: “The war-tme Prohibition Aot of
xovember 213t 1918 oannot be said to havo oeased to be valid

prior to tho-limitation thoroin fixod,.viz., 'the<oonolusion o;
Mtno"preaent war andithoroatior until the termination of
“»oumobilization', on the thsory that the war qmorgency‘has

péaood,'whore the Treaty of Peace has not yet been conolhdod,

vtne‘railways are still under nationai“controi by. iirtue of

tho,w6r powors,,other war aotiiitieo have not boen'b:ought‘to
a olose, and 1t cannot even be oaid that tBe man power of the
nation has been reatorod to a poaoo.footing'.~.Thon Ho. 9:
u“the existing restriction on the oalo of diotillod,spirits -
for bovorage pniposoa; 1mmoaodlby the‘warbtime Prohibifion Aot
adoption . of tho 18tn Amendment to tho rodoral constitution,
which, in oxpress torms, postponod the errootive date ‘of the
prohibition ot tho liquor trarfio thoreby imposod, until one
year after ratifioation?. Then No. 10' “!ho war with Germany
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cannot be said to have been concluded within the meaning of =

the War-time Prohibition Aet of NoveMber 21st 1918 merely
by reason of the aotual termination of sotivities” Then No 11:

“The provision or the war-time Prohibition Aot of November 21st,'

'1918, that 1t shail not cease to be Operative until the

tconclusion of the present war and thereafter until the termin-

ation of demobilization, the date of which shall be determined
and proolaimed by ‘the President’ is not satisfied by

passing references in various messages and'prooiametions or

- the President to tne war as ended, and to dsmobilization as
'aooomplished, nor by newspaper interviews with high offioers

of the Amv, or with officlals of the War Department®, That
is the substanoe of the deoision. !he Judgment was given by
Mr Justioe Brandeis and I think this may be read: “Tnat the

United States lacks the poiioe power and that this was reserved’ “f

- to the atates by the 10th Amendment, is true. But 1t is none

,the 1ess true that when the United states exerts any of the

povers oonferred upon 1t by the constitution, no valid ObJectione"
ocan be based upon the faot that suoh exeroise may be attended |
by the same inoidents whioh attend the exeroise by a state of
its poiioe power, or that it may tand to accomplish a similar
purpose®, Then he quotes?vast number of suthorities. “!he war

power of the United‘States. 1ike its other powers and like
the police power of the States, is subjeot to applicable

 oonstitutional 1imitations' ~ then he quotes more authorities -

“If the nature and eonditions of a restriction upon the use
or disposition of property are such that a state couldq, under‘
the police power, impose it consistently with the 14th
Amendment without making oOmpensation, then the United States,
may ror a psrmitted purpose irposs a iike restrietion coRn

. sistently with the 5th Amendment without making campensation;

¥or pronibition of the liquor traffio is concedsd to be en

appropriate means of inoreasing our war efficienocy”.

i
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I think I need not go into / aetails because the head note

‘which I have read goes into the question of when the. war

came to an‘end and 80 on, You sees 1t is plain that it was

thought that in the Gonstitution of the United States

uthough theoro‘ti.cai police power was with the States, ‘th,e'r‘o‘f

~ was power which was inherent .and power, whi@h._":lntortai-od’ with )

State rights and property and so.om. -

”
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MR swUAeraEVAN:’I am indebted to your Lordship. The purport
or it wee, I think, to be gethered rrom the reference to 1t in

the Fbrt Franeee eese.. lay I meke one or tuo obeervetione

on the Fort, Frances cese: Your Lordship, in the Judgment of

'.the Board, dces not dietinguieh between the legieletion for

peaoe, order and good governnent as rererred to in the Rueeell cas8e,:

| end legislation whieh the emergeney of the eituntion ealle ror for

the purposes of peeee, order and good government. !our.Lordehtpv_
deals with it under that heed, '
LORD‘ATKINSONS That le for peaoe, order and good government

in the new condition of thinge.

MR BTUART uEVAN: Yee. -my Lord, 1n the new condition or thinge,

" but the position_les not dealt with as 1t might heve been on

one view of the Russell case, which reepeetfully. I submit would

be the wrong view, 1t was not dealt with upon an 1ndependent
ground; apart altogether trom the emergency or the situation

corzen volon
produced by the war, this mtter of paper euneenbraeienkend

‘regulation and prieee'hae'paaeed out of the domain er‘loeel and

provincial affairs end hee‘become a questlon erﬂnoninion importance.
In‘ene view it wouid have been open to the Reepondente, think
'1t weethere. who were eupporting the deeieion of the Supreme ‘

COurt, to hnve based their ergument upon the iwo grounde, tiret

"-,‘or ell netienel emergeney. the exeeptionel eonditione. war

,1neurreetion. or uhetever it may be, and, eeeondly, xXx epert from

that altogether, Wwe may be wrong about thet, but this- pertieuler
“topio for legieletion has paeeed out of the domein of looel
interest and has paeled into a far wider queetion, a8 Dominion

wide qneetion. - Now your Lordship dealt with the two mnttere

- as 1if the “bigger ineluded the less, and 17 I mey reepeetfully

eubm:t 1t, thet is In fact the poeition, and 1n law is the

<poeit10n, and it seems to me to have been reoognleed by Counsel |

for the Reepondenteuthere, because in the srgument which is set

"o



. out en page 698, your Lordehip seee precisely how it was put. nn"
1T111y was for the Respondents and he says: "Having regard to
‘the speeiel eireumetaneee exieting in 1914 the Agt of that‘yeer

A-*end the Ordere were valid. The peper miile were scattered:

throush the Provinges, and there were newspaper publiehere in

~ all the p Provinoces. @he oontrol of the trade,which the evidence

ehe!e was neceeeery. could enly,be effected by Dominion legisletion.

Control of prices was a necessary part of the eontrol,of the tmde.
- Beotions 91 and 92 must be resd so as to enable legislation S
' negeasary in existing oinoumeteneee to be passed by the Dominion"e-

vtboee béing the . eineumatenees of emsrgency -~ "if 1t cannot be

paeled erfeetlvely by the Provincee.' The Boerd of COmmeree (1 Y]

reeognieee thnt exeeptional cireumetaneea. such a8 those arieing

from War, may take a subject out of the enumeretion in seotion ©2

and into the general worde'of‘eeetion 91, The Act of 1919 was

Passed by the Dominion to wind up transactions srising under

‘emergeney legieletion which it had validly paeaed“ Then I need -
.not ‘trouble with the rest. It s upon another point. In
my_lubmiasion, the whole case wee argued and- proceeded and was

'*' deeided upon one ground alone. emergency.

LORD ATKINSON: Thet was emergeney er war, and the results of

-wer, but msy there not ben.ir I mey uee the expreeaion, civil

'emergeney, for inetenee. plague ?

IR bTUART HEVAN: !be.

LORD ATKINSON: It ney extend, may it not. 80 ter that it would
justify the Dominion in peeeing Aete to deal with 1&, even although"
they mey entreneh upon the eivil right or the Province.

ux STUART BKVAN: I should not dispute that rox- s momente I
ehould coneede that 1n the ceee of. emergenoy. peril of the |
interests or the Dominion threatened by a natlonnl atrike, possibly .
eccompenied by violenee or something of that kind; in the case
of nationel peril. Dominion legieletion would be perfeotly = eppro—

| priate and wowd be intra vires,but that cocasion has yet to arise.

and when it does arise the position will be considered, but it

1



"1s“ndﬂpaft of hy”argumont to-day thnt one muat rule out of cone
'~|1deration in this uatter the relultl of any lsbour troublc ln

’tho Dominion producing. in fact, n state of national peril, 1n

" which ciroumstanoea the'Dominion Pgrliameng would have_torintervene
in the 1nt.ereat.a of the Dominlons I L ”
LORD A'I‘KINSON: They might strike and make 8 cortain ranway _
' communication‘1upoasible.»auch as xks on the Cansdian Pacitic‘ .

| ﬁailuay; dr aoﬁe other railway; and that would raduce very soon
the populstion to starvation. o o | 1,

MK STUART BEVAN: That would be emergenoy. but one must wait (  K

'ror the emergency to happon, or to be throntoned or 1mm1nen$. -
| VISCOUNT nALmumraka Lord Atkinson's 1llitration and "
~develop' it - Ths: Canadiun Pnoirio runs right through canada.
Suﬁposihé‘in one Province the railunyman.struok, that might
reduce the whole trunk‘lino'to'iupotonce‘nnd might mean starvation
in Canada. Would that be such a national energenoy. or must yuu
leave it outnide. ' v
m STUART BEVAN: That would of course fall within sections
- 91 and 92, and section'91 would prevail; the partioﬁlnr oase
which Lord Atkinﬁoﬁ'puta would. | ' |
- VISCOUNT HALDANE: Is there any other case that we. ocould
"-tind of the same kind.‘ S | '
a LORD WRENBURY: ' The emergenocy point is this. as I underatagd
it, that the circumatances are such as that you could infer that
'the,Dominion Pariiapent ought to have coﬁtrol‘of_it.for the
| ,pfotéctiph of thbae‘iho'are in tho'lep-rate'irdvinpgj of Canada.
May not that piinciplé also extend to any case in whish the
 lubJeot 1- ono or auoh magnitude. or 1t mny become by degreea of
lsuch magnitude that 1t is rather for the Dominion than thn
‘f'?rovinoe to legislatei That 1s. the true prinoiple; I am struggling :
to 3et at some principleo ' ‘ |
‘ MR STUART BEVAN: I should lubmit not.beoauue it is open : to
- the Pr.vinoial Legislatures to deal with the matter themnelvea.

.and thc_Provinoial‘Legialatures dealing with the mgtter.themsclves,
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1 1r they deal with it effeotively. the queetion nill never beoome
one of uueh magnitude at all.

LORD ATKINSOR: You 'ould aduit. 1: the network or Tredea Unione
.of Reilway Servente extended over severel Provineea. thet at 311
events 1: there was an outbreak. or if there was & strike, they
"would be entitled to pass a law dealing with the strike ? -
MR STUART BEVAN: Yos. |

| LORD ATKINSON: But. you say not in antiolpation 7
IR STUART BEVAN: I aay not. in antlolpetion.. ,

LORD ATKINSON: rhey cannot take preoeutionl tor a poeaible
future ntrike. but they may. do 1t tor the purpoae of dealing
'Iith an existing strike,V* _ N

VISCOUNT HALDANE: In an eoute euergenoy ‘

LORD ATKINSON: Thet dependex the possible reurrence of the‘f
, strike may be . en emergeney ir 1t is threetening. '

- MR STUART BEVAN3 It may uell be that it is competent to the
'.Deminlon Parliament to legialate lith regard to etrikee, but

' that the Stetute shall not come into operation unless an Orderf
.1n‘c°une11. or apmething,of‘thnt kind {s pessed, to be paaased.
1n‘the'eese'or a nntionel emergency or bringing the provisions

. of the pnrtieﬁler atatuee releeing to strikes into immediate force.
- LORD ATKINSON: Take the question of & ststute such as this,
ﬁ which does not punish ths striker in any way, but establishes
the system c: coneilietion, and only exergcises compulsory powers
‘ to make persona ettend the eitting of that committee and produee
their books, and not to. take any eetion pending the deoieion of
4, the utrike COneiliation Committee. . |
MR STUART BEVAN: That is an interference with oivil righte

. uhich, 1n oy submiaaion. ocannot be jnatiried on eny ground other
then emergenoy. \ | o - o

LORD‘ATKINSON. Ko doubt ;t ils censeqnenpiel 1nterreience‘tith
© olvil rights, but it is not the ddrest objeot of the statute, it
‘xtie coneequential 1nterterenoe 80 that they will not permit the
msn to leave the aervice till a certain tiue. end you can. 1ne1et‘

upon a mnn producing his booke 1: he declines to produoe them
' /7 ‘



and give your agent authofity'td enter his ﬁrehiaes'and'aearoh,'

and it may be a very objeotionable thing. That 1s the ooeroion
'neoesuary to make the COnoiliation Aot work and not the objeot

of it.

MR STUART BEVANS I must ooncede thnt at once. it 1s not tho ,

L object of it; uith no particular purpoae in view, 1t is not an
':iattcmpt to interrere with oivil righta. but it is an attompt to
‘nrriva at a sottlement of industrial disputea by conoiliation.

;‘vhich involves this interference with rights.

- LORD ATKIHSON: I quita agrec. ‘
AR STUART BLVAN: I camnot put it higher then thate In

conoaivable oircumatancea, auch legisiation Qight‘well‘be intra

- virea tho Dominion.

- LORD ATKIHSOH: Follawing thﬂ exlmple of the emergenoy c:ae.

ii'nre not you entitled to say the Governmont ‘of the gountry ia the

best judge whether thia legialntion ia now needed. or. muat wa

‘walt for an outbroak 4 i

- MR STUART BEVAN: In my uubmission not. lhcn one looka at the ,

nnturo ot thcao proviaionu. at the nature or the remedy which

'ia provided in these provisionu, reading tho atatute one ia 1ott,
'4if I may put it in this way, with a feeling: loll if this mattei

‘in of auch Dominion wide intereot, and the matter in respeot of

'which the Doninion Parliament is logialating ia one of such
:gmergency,‘all one x can say is ‘that the remedy proposed or‘”
"vprdvidoq by the Statute is wholly inadequate to the emergenoy, .
' because what does it all come to T  Nothing at all, It all

'deponds upon lhother the parties conaent to. arbitration. - It

they do not, all that ‘oan hnppen 18 that the Board of Conciliation
yill mest and endeavour to bring the parties together; if it

fails, the parties will revert to the position they occupied before
 the Board of Congiliation waa_appointed, and time will be lost, |

and I suppose the feeling between employer and employee may be
very such inflamed by the delay and iha attempts that have been
made to bring them together, and the positioh will be woree than
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| berore » and thore u no mchine ry prov:.ded by the Act. for putting
| -n end ‘to the induntrial diapute. ' .
LORD ATKINSON:  Conclliatlon is quite e deslrabla thing, but

1t may intertere with oivil rightl so far as it is neoousnry

': to carry it out.

. MR STUART BEVAN: All these attempts to settle 1ndmstr111

diuputea. or 1nduce the partiea to 1nduatr1al disputes to
\: settle them for themaelve:, must depend upon logal conditions,
10oal'reeling. the nature of the employment and so far th, and
one would have thought that" thay were mattera eusontially for the
Provinciul Oovernmentu to deul.with who are in touch with locel
feeling. | L ‘

LORD WRENBURY: Suppoalng ‘the legislation was an. endeavour to

deal with an organiaed aystem of seditious propagandn being uaed
- in Ontario nnd also elsewhere in Canadn, a state of things not
growing up as an amergenoy suddenly, butvdeveloping by degreeg,.
~ snd 1t was neces:ery to interfere uithlit, nould_ﬁot thatlﬁa iﬁbh
ﬁ~aubjeot Qattor a8 th§ bcminion could prbpeély deal with,
MR STUART EEVAN: That might fall under *oriminal Law" or call

. for sn sm anendmont of tho Criminal Law.

.'“~ overybody.

LORD WRENBURY: I was thinkxng ot a thing that developa by
B desroen. 1t is not en ‘emergency.
MR STUART BEVAN: Seditlon would bo directly against tho
- Government. | | . R N
LORD ATKINSON: ﬁakoa ﬁ}ionil itriko th§t t9u1d pgfalyze :
MR STUART BEVAN: In that case I should ooncede ég:fK; nntional
atrtke 1mm1nont 1t well might be hcld to be intra vires the
Dominion Purliamont to legislate to prevent it, or ameliorate
“the oouditiona arielng out of the strike, but that is not the
oase here. | | o

'LORD WRERBURY: It 15 whether it is ivauddgn; is there any K

particular feature in its being sudden, an emergency, or danger
of a strike ¢ | |



IR STUART BEVAN: Ih my submission, yoa, bcoauao in such a caao

‘aa this, the 1nteroata of oivil rights and property uust be

b uuborinate&to the national 1ntereat. ‘This piovo or logialntion \

| which wo attack here makel a wide invasion of oivil rights

‘uithout the juntirioation afforded by omergency. and it applies"

-4n the case of atrikoa uhich have no proapoot at all of provoking

‘“,nyupathetio atrikes elsewhere; it providoa: If there are only

>ten hon first and last interested in the'particular £radé diaﬁﬁto

that has arisen, snd the ‘invasion of the oivil rights 1s in no
sense commennurate Iith the good or publlc welfare to the.

Dominion that is hoped to be obtained by the particular plece of.

legislttion.lf

LORD ATKIBSON: You reuily admit that the position may be such

as to Justify it ?

MR STUART BEVAN: 1 thlnk it might well be.
_ LORD ATKINSON: But you say it all depends upon the {mminence,
the dlmenalona. and the chnractor whether 1t 1s the subjeot for

'Dominion leglslstion or not ?

NR STUART BEVAN: That muatlbq.

LORD. ATKINSOR: I suppose 1t mﬁst be. |

MR STUART BEVAN: That is my aubmias;on. ‘I can even g& a
step further than that; I should like to comsider this a 1ittle

" more fully, but at the moment I think I could concede this, that

legialatlon of this kind might well be passed with the proviso

that it was to came into érroot ir und only uhnn the Dominion

Government. by Orler 1n council, or othor maohinery, deolared

" such & atato of omergenoy snd danger to have ariaen, that  the

operation of thia ltatute ahould then begin, and that tha provision

or tho atatube 'nhould be diredted to ‘the plrtioulnr omergenoy
that hld arisen; I think I could concede thnt. '
LORD ATKINSON: lnny or the Judgos here say th:t atrikea

-load to rlots and dinturbancea; is the ans-or that there 1a no .

prospect of that in this c;ae L1
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lR STUABT BEVAN: If there was in this partieﬁleé ceee I subuit
thet would not render the 1egie1etion intra viree because the >

leginlation uae not direoted to thia pertiouler eaee, or any

particular oese, but 1t 18 1n ‘such wide terme,and embraces 80

"meny people end eo many occupetlone in so meny dirferent

feircumateneee --h---

K LORD ATKINEON: Their objeot 1e't6.eateb11eh‘meehinefy"fop~fj

‘oonoxliataon.

‘MR QTUART BEVAN: Perhape onee. 1n one hnhdred or {n one

‘thousend tiuee,the employment orf the maohinery would be Justified.

 whereas on the. belance of the occeeione 1t would be uholly

‘.‘"unJuetified, becauee the atrike wee e emell one, or the dispute

'ee a emell one. which in the ordinary course. would be eettled

f'betweenkhe pertiee end would not spread eleewhere. and would not
‘lead to sny general strike throughout the Dominion.

LORD ATKINSON: You said you would refer to the evidenee to

~ show thatvthepvwae an exaggeration.

MR SPUART BEVAN: I must refer to the evidence. !bur Lord—

‘ahipe will appreciate thie, that 1t is only partial in lte

epp;icetion. ig it only retere_to certain trades.
: VISCOﬂNT HALDANE:‘A good many trades. .

MR STUART BEVAN: A good many trades;what msy be conveniently

 eslled pubiie uttlitiee;tbere are many trades outside 1£., -

i/
LORD ATKINSON: There ere the vitel 1netrumente of oommunicetion

_ror cerryins foods -

MR STUART BEVAsz irhere is this to ve obeerved on‘tho ev1denee;

On thn evidence, a strike amongst steel-workers wee rererred to ae-

*being a matter 1uportent to conslder lhen the eppllcetion to

this Board of Comciliation 1n this perticuler oase was made.
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LOKD WRENBURY:"Ia‘ii propet to desoribe thsse,tﬁddés as of great
publioc importanoce? | ‘ : . ‘

MR STUART BEVAN: Certainiy. 0f great-importanoeAin the perticu-

lar Province.

 1ORD WRENBURY: Are not‘all’iﬁdustries of importance in that |

. reapect? | |
MR STUART BEVAN: ’Yes,'but the supply of electrioity is of
supreme importanoe to the Gity of Toronto. Wnhether a City
18 properly supplied with eleotﬂnity 1s of 1mportanot to any
‘ other City. I was going to point out the curious result,one
gets from the applioation of a statute of this kind to the
particular ceése, When the Board of Conciliation was applied
for it was pointed out in the evidense that there was a strike
among steel workers somewhere else in the Dominion,.mapy' o
mndreds of miles away from Torento, and one of the réasonso
for appointing the Board was suggested to be the unsettled
state of industries 1n‘senerﬁ1.' The steel workers»voro outside
‘the provisions of thds Aot altogether; 1t had no operation
‘at all on them and therefore to get the reSult in the oase
of & comparatively few, I think the total number was something
between 300 and 400 élootrioal workers, there was this com=
pulsory referonoe to the Board, whereas in the‘oaso of many
- thousonds of steel Workers in another part of the country,
| iheir ﬁork‘I should havo‘thoﬁghtjust as mﬁoh of publio 1mpo£t-
t ange &s the providing of Toronto with eleoctrioc light, there |
. Was no power to apply the Act.
LORD ATKINSON: - The rosnlt of their striking would not be so
;inimedfaie; e

MR STUART BEVAN: No, but 1t Would be disastrous to the trading

commnity. 4
an

IORD ATKINSON: If the railway'mon strike ,/the mriters of comio

songs strike, the railway men g strike would be/&_more serious
than the strike of the writers of comio songs.
MR STUART BEVAN: Certainly. In this ocase the evidence was
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firrespectiva'of the partiéﬁlar sircumstences of the case. Wb
called responsible people who gald that 1f these people
who Were affeoted by thétdispute had gone out on strike,
'Toronto Would not have been plunged into darkness; theyv_
could héve carried dn, and'it would apply in the case of the
- Toronto Commissioners; or any other Commissioners employing
many thousands of men. . If 10 of those men only héd a
vqnarrel,vorldne of the men had'a quarrel-with his employer,
the subjeot matter of the quarrel effeating 10 of them,
10 of the many thousandé, this Aot would automatically coms"
into operation, ad the Board would be campetent, 'aithough
~ the reméining thousands 1n the Toronto Gomnissioners' em=-
ployment were entirely 1nd1fferent to the strike, and were
to be relied upon to take no part in 1t. It 1s the generality
of the application of thls Aot that I am contending ll:kkl:l
renders it ultra vires ‘the Dominlon . Parliament,_beoause it is
‘an interferenoe with civil rights in the Provinoe, without
reference to the particular oircumstanoes of the dispute -
‘tuhat may have ariaen. A violent interferenae with the. oivil
-”'_'rights without referenoe to the evﬁl that it 19 hoped to
v.cure by that 1nterference.' )
' LORD ATKINSON' There is muoh.in that.
MR STUART BEVAn- I should think if the statute is to be
national, the evil ought to be national, and 1t 1s to be

observed that in the reported cases thare 13 only one oase,‘;"u

beaeuse it 18 not true of the Russell case, that reéally falls
into another category, putting that on one side, the only t\ -
case where interference with oivil rights has been justified,
where seotion 91 confers in express terms rights upon the. .
Dominion, 13 the pulp cage, wWhich wag & ocase of ‘wap emergenoy \
The ocase that I rely on 1n support of my argnment is the - j\
other war case, the Board of Commerce oase. . o ;T
VISCCXJNT HAIDANE: There we approached it from the other side.

' 'R STUART BEVAN: That is reported in 1922 1 Apreal Caged, at
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page 191. If ever therq was a case in whioh this dootrine
thet a partioular’méttér had ceased to be 1n'the‘local'and

Provincial interest, but had become one of Dominion interest,

thié was the set of oirgumstanoes in whioh that doctrine might
have béen invoked, beoaqae 1t had to deal'withié“matter no less
serious and ofvno less ;mportancevthan profiteering in food,

a matter which one wéuld have thought the Dominion were.olosély_
interested in. This wee sort of emergency 1egislation,1f 1

may so call u.y( enaotad after the war 1n 1919, designed to keep

| down thetprioe of fopd, gnd to ensure proger and,gair‘dia-

~ tribution of food thrbughout the Dominion. .The head note 1s:

"The Gombines and Fair Prices Act,. enected by the Parliament

of Canada in 1919, authorised the Board of Commerae, created

by mother statuta of that year" eto (Reading to the words)

"The pover of the Dominion Leglslaturs to pass tha Aots in.
question wss not aided by section 91, head 2 (trade and commerce
since they wWore not within the general power, nor by section .

01, head 27 (the criminal law) because the matter aia not. bg

‘1ts nature belong to the. domain of criminal jurisprudence”,

That case on the oontention of the parties to the dispute

ralses the very point that the present case raises.

VISCOUNT HALDANE: X see 1t Was raigsed by a special ocase 1n tho

MR

Supreme Court, and the six Judges of the Sapreme Court were .-
evenly divided, so that we did not get muoh assistanoe.“
STUART BEVAN: No, my Lord, and being deprived of that assiat-
ance you came to the conclusion that the contentions I em making
in this case applied to.'the facts in that case Wére cox.-reot,'
and in my submission there is no distinctidn batween that oase

and this case, except that legislation dirscted anainét’prbfiteei

ing,and these various. matters which are set out in the head

‘at
note, would at first sight/any rate scem to he more of Dominion .

importance ag affeating the interestd of the Dominion at large

“than the matters which are the subjeot matter of this laogls~

lation wh;ch we attack here. It was not deslded or contended.

Ag I 3shall point out in 8 moment there were two~groundsAupon
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whioh this Dominion legislation oould be looked At, first of
IAail, the ground of emergency caused by war, famine, plague,

or anything else; 1t ws wer in these oaseé,~beoagse it waé
the period just following the war. It was not contended that

‘the mattér must ba‘lboked at from that point of view, and
if the Court took the view that the ciraimstances were not
such as to oonstitute an emergenocy Jjustifying the 1egislation, »

it was open to the appellants I thlnk in that. case to adv&nce
the alternative views, that putting aside altogether the ques~-
tion of emergenoy, suoh a matter as profiteering and the
regulation of food supplies, was a matter Wwhich in ths oir-
eumstances thsn existing was essentlally a matter od?~Dominion
interest, The separate point was never taken, nor could 1t

in my opinion be'taken, because 1n‘truth it wasnot a separate
point, and the emergency point which loomed so largs in‘tﬁeae‘ ‘
two later deoisioné of your Lordsh;ps' Board is only & way of
e#pressing in the altered oircumsianoes of the time What is
really to be gather-ed from the deoislon in the Russell case
of those yoars agos it 1s simply & devebpment of 1t.

VISCOUNT HALDANE: You say it wag the magnitude. |

MR STUART BEVAN: Yda. '

VISCCUNT IALDANLE: Not so much the quality &s the quantit.y. '

V‘MR STUART BEVAR: Yeé. the Qﬁantity5 Befbre I go tb'your Loxrdsihps
- judgment;'may I read the arguments of‘my learned ffiend Hr."'

- Neweccmbe and Hx;‘Mathew oh.page 192. They appaéfad for the
Attorney General of Caﬁada,;and‘it is interesting to see the
points that were taken. "It was within the powers of the
Parliement of Canada under seations 91 and 101 of the British
North America Act, 1867, to conatitute the Board of Gommeroe -

VISQUNT HAIDANE: ¥hat is seotion 1012
‘MR DUNCAN: Tho establisiment of Gourts of Dominion jurisdiction.
MR STUART BENAN: "The Combines and Fair Prices Act dealt wth

| publiec eﬁils prevaiiing thfoughout the‘Dominioﬁ, not matters

which Were of a merely looal naturs, or otherwise competent to
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any Provincial Legislature". eto (Reading to the Words) "The
oriminal provisions were to be edministered by Provincial
Courts" end so forth -- "within section 91, head 27 of the
oriminal law", | | o
Those are the arguments for the Attorney CGeneral
fo: Canada, | o R |
VISCDUNT HALDANE: Were all the points taken; was tradex and
gcmmar e ta&en‘ o
MR STUART BEVAN: Yes, trade and\oommerée, oeriminal law, and
| emerzency. ' |
VISGOUR: HAIDANE: So that the three points were taken,
MR STUART BEVANS Yes, but the ccmment I make 1s, that one of
~the points was not split into two, namely, emé'rgenoy,and the
second point, whether that is right or wrong, still there
is the matter of Dominion wide intorest which has really.

\W-CUA7

Separately, as I respectfully suhnrb, there 1s the argument

Zz pasged out of -the ﬁrovinoe of the Provinoial Legislature.

wnion I venturedto put a little earlier in the dey, tnat

the oconsiderations as applied to what is a,matter of Dominion

interest, end What 18 B matter justified by the émergpncy

of the case, are really stating the same points in two

different wWays. | | ': | :

LORD ATKINSON: You'ssy 1t must have a wider extent, be abnormal
in 1ts nnxaxai nature, and 80 threatening or. 1njurious in its
operation. N . L ‘ _ ,

MR STUART BEVAN: Undoubtedly, I am obliged to your Lordship,
that is the uay in which I desire to put. it |

The Judgment of the Board was delivered by Lord
Haldene and is st page 193. Your Lordship having dealzng
with the.natufe of the legislation says then at page 196:
"In these circumstances the only substantial quastion whioh

thelir Lordships have to determine is’ whether it waa within

the legislative capacity of the Parliement of Canada_to enact

S 3o
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the etatutes in qnestion .
Then the next paragraph deale with the restriotions

empowered by the statute,

LORD ATKINSON: The whole point of the judgment 13 after referrins'

‘to those oases, it says their Lordships do not find any

MR

evidenoerthat the_etandard of necessity referred to has been
reached. o | =

STUART BEVAN: I em.coming to that. On pege 197 Lord Haldane

~ says: "The firstnqueetion to be answered is whether the

Dominion Parliament oculd validly enaot suoh a law. Their

Lordships observe that the law 13 not one enaoted to meet

| special conditions 1n wertime. It was pessed in 1919, after

peace had veen deolared. and 1t 13 not conrined to any temporary

purpose, tut is to continue without limit in time,-and‘to_*d,

.epply throughout Ceneda", The same obeervation can be made

with regard to the legielatien 1n‘£hie case: "No doubt'the

inttial words of section 91 of the British North America Aot

confer on the Parliement of Canada power to deal with subjeots

whioh concern the Dominion generally? eto (Reading to the words)
"This result was the outcome of a;eeries.of well lmown decisions

of eerlier detes, Which are now so famlliar that they nedd not

be'cited".
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v13counr HALDANE: Pausing there for s moment, what does that mean,
'that the regulation of trade and commerace did not by itself |
| enahle interference with subjeots gpeoified in the enumerations
of seotion 92“'but 1f there was anything under this head 017
seotion 91 whioh oould interfere, suoh as Dominion companies “then
regulation of trade and oommerce should be prayed in aid of the

powers so conferred upon the Dominion.

rER.‘STUART BEVAH. That I think is what" it means, as is shown in the

John Deere Plow case, where the judgment was delivered by your
Lordship. o , ‘ L

VISCOUNT HALDANE 5 That'was the oase'of a'oompanylinoorporated by
the Dominion of Cenada. under the powers whioh are expressly
given to it in seotion 91. Undergseotion 92 there are companies

with provineial objects. Isvthere anything about companies with

non-provincial objects in seotion 91; I am not sure that there is,

MR. STUART BEVAN: No, there is not. |

VISCOUNT HALDANE: 8$%i11, it is within their power, becsuse there 1is
no enumeration in seotion 92 of oompanies with non-provinoial
objects, and therefore, they remain under peaoe, order and good

government of Canada.

MR. STUART BEVAN: May I resd s passage from the judgment in the John

Deere Plow case, which is reported in 1915 Appeal Cases, at page

| | 330. The passage I want to refer to is on page 340. |

VISGOUNT HALDANE Perhaps we had better finish the Board of Oommeroe‘

. oase first. o | -

MR. STUART BEVAN Yes, I will oome baok to the John Deere Plow. case. .
On page 198 the Judgment goes on: "For analogous reasons the words
'of head 27 of seotion 91 do not assist the argument for the
.Dominion. It is,one thing to construe the words 'the oriminal
law, except the constitution of courts of oriminal jurisdiotion,
hut including the procedure in oriminal matters'. as enabling -
the Dominion Parliament to exeroise ‘exclusive legislative .power
"where the subject matter is one whioh by its very nature belongs

.to the domain of ordminal Jurisprudenoe. A general law, to take
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~an example making incest a orime belongs to this olass. It 18
p quite another thing, first to attempt to interfere with a.olaee
- of eubjeot oommitted exolueively to the Provinoial Legislature,
and then to Juetify this by enacting anoillary provisions desig- '
nated as new. phaaee of Dominion oriminalllaw whioh require a title
:to 80 interfere as baeis of their application." ‘ o

VISCOUNT HALDANE: If that 18 right, it is quite distinot.

' MR. STUART BEVAN: Yes one gets that again in a later judgment ot

thia Board in the Reciprocsl Insurers caae.

VISCOUNT HALDANE: That 1s Mr. Justioe Duff’a judgment?

' MR. STUAr?T BEVAN: Yes. "For analogoue reasons their Lordahips think

that section 101 of the British North America Aot, which enables
‘the Parliament of canada;<notuithetanding anything tn‘the Act, |
_to provide for the establishment of any adaitional “Courts for the
better administration of the laws o danada", eto;;'eto. (Reading
to the worda) "Such a case, 1f it'were to ariee'would,have to be
ooneidered closely before the conclusion oould properly be reached
‘that 1t was one which sould notioe'treated as falling under any
of the heads enumerated. Stiil, it is a.conceivable case" ~-
. my friend says here, in this case, and I contest it -- "and
- although great oaution ie required in referring to it, even in
general terms, it ought not, in the view their Lordships take
of the British North America Aot, read as & whole, to be exoluded
from what ie'poeeible.?; eto;, eto, (Reading to the, words) "But
even thise ooneideration affords no Justification for interpreting
the worda of eeotion 91, sub-section 2, in a faehion whioh
“would, as was said 1n the argument of the other. eide make', tnem
‘oonfer capaoity to regulate particular trades and bueineeaep\\
VISCOUKT HALDANE I have ‘been wondering what there is to be eaiﬁ -
for dietinguiahing the preeent case of the Lemieux Act. from ﬁhat.
No doubt it was very important to paee ‘the Lemieux Aot -and, 10 SQ'

- doubt it was very important to pass the Combines Aot but 1n tﬁelr
\
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casge of both, it looks as if the same reasons applied exoludin?

the case of an emergenoy and regarding them as ooming within



A the Jnriediotion of the province. ‘

MR STUART BEVAN: Yes, I submit that oonoludee the matter. The
Dominion wide importance of the matter cannot be minimised, beoauee
it was food, which was essentiel to the well being of the commun-
ity. Certain Provinoes producel more food than. othere in- Canada
and ‘1t may be that provinoial 1egisletion was inedequate, or
might be thought to be . 1nedequate,“ o - |

VISCOUHT HALDANE We ehall hear 8ir John Simon end Mr, Dunoan but

| 80 far a8 opening the faote to e, I do- not know,what you ocan
open 1n the present 1nstenoe anything iurther. " There seems to.'x
be a oonsidereble anelogy between the reasons for the Combines.

Act and the. reasone for the Lemieux Aot. l 5

QRQ«STUABT BEVAN Yee and the same oritioieme were direoted to the"
1egisletionl;n the Board ot.COQmeroe'oese by your Lordships'
Board as must be directed, I submit, to the legislation in this
oaae.‘-‘ ' _

VISGOUNT HALDANE' In the Oombinee case it we§7: queetion of oonten-'

| 1enoe or expediency, but of emergenoy only. : | .

MR, STUART BEVAN: Yes.

VISCOUBT HALDANE: But at the same time there was the diffioulty of
distinguishing Russell v. The Qneen.

_ MR. STUART BEVAN: Yes, and your Lordship says: "It has Been applied -
with relnotenoe‘“and 1ts reoognition as relevant oan be Juetified |
-only after sorxutiny eutfioient to render it olear that the oir-
cunstances are ebnormal J ' '

VISCOUNT HALDANE: If Russell v. The Queen was to be taken 11terally
to be right in the spirit as well as in the letter Mr. Duncan
would have a8 strong oaee;'the caee'wonld have got him easily
over the fenae, if.it had been all that it was once thought to be.

LORD DUNEDIN: If Lord Watson had had Rusgell v. The Quéeen to decide

~ after his own case he would have decided it the other way.

MR.VSTUART BEVAN: Sir Montague Smith said‘there'were speoiel faocts
which Jjustified the conclusion they‘oametto in that particular
‘oaee.  Your Lordships rememberehow they'likened drink to explosiver

/5{4—



,énd'dangeroua noxious drugs;‘ |

‘VISGOUNT HALDANE: Has Mr. Lawrence looked through the MaCarthy oase
to see whether anything was sald about Russell v. The Queen? It

’ might be Just-as well to look and see whether their Lordships
reléxed and let themselves gd.on Russell v. The Queen at any
point. ' : 7

. MR, STUART BEVAn; I have here the oase of the Dominion Licence Act

| 1883 and 1884, in the Privy Council in 1885.

'vxscouﬁm;uAiJDAﬂE: .Was I in that case?

MR. STUART BEVAN: Yes, my Lord. N

‘ YISCOUﬁTvHALDANE: My recollection is that many things were said 1”.
the'oonrée'of the argument and one reason why the Board did not
give judgment was that they did not want to say things in the

~ Judgment whioh were said in the argument. , R

Mﬁ,_STUART BEVAN: My friend nr. Lawrenoe draws my attention to a8
referenoe by Lord Davey,Aas he was to the Rueeell oasel "What was;
the deoision in Russell v. The Queen", etc., eta. (Reading o the

4 words) "or oarrying arms", - |

_LORD DUNEDIN- I do not see that that oarries you very far.d Pdiéon |
and arms are very bad things- ‘80, acoording to this case, 18
11quor~ 80 here are trade disputes.

MR. STUART BEVAN Then Sir Montagne Smith says this: "Thaﬁ is the
ground of the deoisian. that 1t did not fall, within any of the
matters in section 92. Rightly or wrongly that is the deoision."

| VISCOUNT HALDANE: He did not aay it was oriminal law,

MR. STUART BEVAN: No. Anawering, if I may, Lord Dunedin I should
submit that the circumstances in the two cases are very different.

J The position in Russell v. The Queen was that the drihk‘problém
‘had become a very serious one, ahd the‘unlimifed dooess to drink
was as dangerous fo the state as unlimited aocess‘to noxious
dfugs, and so forth. That was dealing with a state of things
constituted by the drink position as 1t existed at‘the time of

. the legislation, and it may very well be that drink had been

- carried to such an alarming extent, and was being so gravely
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;abneed‘that‘Bome'legielationyyae neoeeeary in fhe‘Dominion.

interest. | | N ‘; | S
LORD ATKINSON: It is only when it s urgently required in the‘pnb;ioy

interest. = '_ - | | L
| VISCOUNT HALDANE "Urgently" wents 'definition.

LORD ATKINSION: There 18 nqﬂother word. yon cgn use. '

‘VISCOUNT HALDANE ~The 1ife of the State must be in some way eupposed'
to be 1n peril, perhaps it wae 1n the liquor oase, but ‘it must |
be imperilled 1n some way snoh as by war. -

MR. STUARTABEVAN: Your Lordship says it 1s a question of ‘public
1ntereetQ‘ For “a queetion of publioc interest” I should 1like

- to eubstitute "of dominion wide interest", because it is only if
~ the intereet is Dominion wide that the Dominion Legislature
can begin to think whether it has power to 1egielate.

.LORD DUNEDIN: I oean quite see that in the case of a fanatioal tees-
totaler there 1e no queation in the world that 15 ‘80 1mportant
ae'preventing me. drinking a glaee of befr orxr whisky, but it is
not everybody 8 view and, 1f you do not look with extreme eyes,

‘1,ﬁit 13 very diffioult to my mind to draw the dietinotion between
_ the 1mportanoe of having a general temperanoe eyetem and the
2 1mportance of having a general system for regulating trade
':disputee.-‘ e ‘“ N o |

nn. STUART BEVAN: The qneetion that your Lo’rdahip puts to me invites

| ‘the answer that one must look at 1t with 1oeal eyee with eyes |
that know the looality and the neede of the eituation in the
partieuler dietriot. ' |

VISCOUNT HALDANE: Take the slave trade. 1In the United States the

| Slave Trade existed only in certain Stetes; it existed in three
‘of the Sowthern States, but in all the other Mowthern states 1t
‘did not, and it existed 1n the“organised Southern States, but |
not in the new ones south of California. It was sald slavery

was such aniniquity that the United States must put it down or

go to war with the States that would not obey them. On the other

hand the Southern States said: Slavery is an institution as old

3



‘ag Christianity, and older, and it is within our rights. Presider

fcleveland would not take the Northern view. 'He said: I am not

s -

L. going to war on account of the makx slavery, but I am'going to war

for the Union, and he drew a‘great distinotion between the ques-

| tion of slavery and the question ot maintaining the Union,  He

never would admit that to put down slavery was 8 justifiable
reason, and yet to a great many people in the NHorth it was every-
thing. -

LORD ATKINSON: In the Russell case no evidence was given as to the

, extent'to which intoxication was rampant; it was merely the

existence of the poesibility to get drunk.
STUART BEVAN: Now, I will go to the John Deere Plow case, which
is in 1915 Appeal Cases, at page 330. That deals veryifully

with trade and commerce.

VISCOUNT HALDANE: The importance of this ocase is that it was trade

" MR.

and commerce only. My recollection is that the Dominion had
power to incorporate companies with non-provincial objects,
Dominion companies they are oslled, anemthen we said the regula-
tion of trade and commerce ensbles them to make 11legal any
State regulation with regard to property and civil rights which
oonfliots wtth that.

STUART BEVAH-t Yes., The passage 1s”on page 340. It is referred
to 1n your Lordship's judgment in the Board of Commerce case,

"Their Lordships find themselves in agreement with the interpre-

: tation put by the Judiocial COmmittee in Citizens Insurance Company

\ 8 Parsons on head 2 of section 91, which confers exelnsive power
on. the Dominion Parliament to make laws regulating trade. This
head must 1ike the expression "Property and Civil Rights in the
Provinoe' in seetion 92, receive a limited interpretation. But
they think that the power to regulate trade and oommeroegt all
eyents enables the Parliament of Canada to prescribe to what !
extent the powers of companies the objects of which extend to

the entire Dominion should be exercisable, and what limitations

‘should be placed on suoh powers. For if it be established that

<o d
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the Dominion Parliament can create euoh companies then it

becomes a question of general interest throughout the Dominion in

~ what fashion theynehould.be permitted to trade.™ That is the

passage your Lordehip had in mind, I pray it in aid in another
oonnection, Your Lordehip will remember that when I opened this

case ttsput it to your Lordshipe on varioua grounds with regard

.gto eection 92, I relied not only on property: and civil righte in

~ the provinces whioh is enumeration 13, dbut on enumeration 8

An

"Munioipal Institutione of the Province.", and, having regard to

thie paesage in the John Deere Plow case, ‘at page 340 if it be
eetabliehed that the Dominion Parliament could create such

companies then it becomes a question of general interest through-

‘out the Dominion in what fashion they should be permitted to trade,

I reSpeotfnlly desire to put it in another way with regard to
Municipal Institutions. If it be established that the Provincisl
Parliament can create mnnioipal institutions, which is undoubtedly
the oase here, then it becomes a question of interest to the
Provinoial Parliament in what fashion the munioipal 1netitutions
which they have oreated, and which they alone can create, oan

be permitted to trade. That is why I rely on the additional
nxm‘enumeration. that is a separate and independent point from
property and civil rights, the enumeration upon which I have
appeared to‘rely more than the other, but it is an important part
of my argument. '

. VISCOUNT HALDANE: The John Deere Plow ocase says that regulation of

trade and commerce comes in when you have the power aliunde.

LORD DUBEDIN: It is really a carrying out of the Railways case. The

MR,

- .power there’was'anoillary to railway legislation, and this power

was anoillary to forming companies.

STUZRT BEVAN: Yes, my Lord, énd so this power here is ancillary

' to the power of the Provincial Legislature to oreate municipal

institutiona.

(A Journed to Thured ay next at 10.30 s.m.).
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