
i n tfje $rtbi> Council. 
No. 42 of 1950. 

WHia I in. mmm n n m wmu»uu-»mh.i. 

T UNIVERSITY O F L O N D O ? 
ON APPEAL FROM THE SUPREME COURT1 

OF CANADA ! i" r;ov "isos 
• .A -S; i, 
i-S-S 

BETWEEN 

B E N N E T T & W H I T E (CALGARY) LIMITED 
AND 

'be 7 A i 

(Plaintiffs) Appellants 

MUNICIPAL DISTRICT OF SUGAR CITY (No. 5) 
(Defendants) Respondents. 

RECORD OF PROCEEDINGS 

LAWRENCE JONES & CO., 
Winchester House, ^ 

Old Broad Street, E.C.2, 5 
i Solicitors for the Appellants. § 

w 
WHITE & LEONARD, o 

4 St. Bride Street, E.C.4, £ 
Solicitors for the Respondents. < £*-> 

a cc 



Hi THE PRIVY COUNCIL 

OH APDE'iL FROM TIIE SUIRDME COURT OP CANADA. 

RECORD OP PROCEEDINGS 

IJPTP.TlIi: 
DEHiJLVT c: UIITE (CALGARY) LIMITED (plaintiffs) 

Appellants. 
and 

MUNICIPAL DISTRICT 05' SUG1E CITY No. 5. (Defendants) 
Respondents 

INDEX OP REFERENCE 

No. Description of Document Date Page 

PART 1 • 

In the Supreme Court of Alberta. 
1. Statement of Claim. 15th April 1948 1 a 
2, Statement of Defence and 

i"! nunt e r-C laim 7th May 1948 6. 
3. Joinder of Issue and Dcfence 

to Counter-Claim 14th May 1948 '19. 
4, Opening of Case. 10th Feb. 1949 20. 

Plaintiff1 s Evidence, 
5. Dannel Marler Holladay: 

Examination for Discovery 13th July 1948 29. 
6. Edward Walden: 

Direct Examination 10th Feb. 1949 41. 
7. Cross-Examination 58. 
8. Re -Examina'1 i on 81. 

Defendant1s Evidence. 
9. Edward Walden: 

Examination for Discovery 13th July 1948 CO 

10. Dannel Marler Holladay: 
Direct Examination 10th Feb 0, 1949 97. 

11. Cro s s-Examination 100. 



ii. 

No, Description of Document, Date Page 

12. William Archibald Carmichael 
Direct Examination 10th Feb., 1948 103 

13. Cross-Examination 108 
14. Certificate as to Security 28th June, 1949 228 
15. Order Approving Security 28th June, 1949 228 
16. Order Settling Contents 

of Appeal Case 30th June. 1949 230 
17. Registrar's Certificate 26th Aug., 1949 231 
18. Solicitor's Certificate 232 

JUDGMENTS. 

19. Judgment of the Honourable 
Mr. Justice Shepherd 

20. Judgment Roll, Trial 
Division 

21. Notice of Appeal to 
Appellate Division 

22. Judgment of Honourable 
Mr. Justice Frank Ford, 
Concurred in by 
Honourable Chief Justice 
Harvey and Honourable 
Mr. Justice W. A. Mac-
donald. 

23. . Judgment Roll, Appellate 
Division 

ADDENDUM. 

16th April 1949 

21st April,1949 

7th May, 1949 

23rd June, 1949 

24th June, 1949 

211. 

220, 

222, 

225. 

227. 

24. Judgment of Honourable 
Mr. Justice Frank Ford, 
Concurred in by The 
Honourable the Chief 
Justice, Mr. Justice 
G. B. O'Connor, Mr. 
Justice W. A. Macdonald, 
and Mr. Justice H. H. 
Parlee 9th Nov., 1948 233. 

A 



iii 

I N D E X 

No, Description of Documents Dato Page 

25. Formal Judgment 12th Nov., 1948 238. 
26. Letter Helinan, Lfahaffy 

<T: Barron to Virtue <5 
Russell 10th Nov., 1948 239. 
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1. 
I 
1 

No. 1. 
ni'ATNMENT ON CLAIM 

1. The Plaintiff is a company incorporated 
under The Companies Act of the Province of Alberts; 
having its head office in the City of Calgary, in 
such Province. The defendant is a Municipal 
District constituted pursuant to the provisions 
of the Municipal District Act, Ch. 151, R.3.A., 
1942. 

10 2. On the 22nd day of July, 194-6, the 
plaintiff entered into an agreement with His 
Majesty, the King, represented therein by the 
Minister of Agriculture of the Dominion of Canada 
to construct certain Diversion and Irrigation 
Tunnels at the It. Mary's Dam Project, which 
lies within the defendant's Municipal District. 
In and by the said agreement it was provided that 
all machinery, tools, plant, materials, equipment, 
articles and things whatsoever provided by the 

20 plaintiff for the works therein contemplated 
should from the time of their being so provided 
become, and until the final completion of the 
said works should be, the property of His Majesty 
for the purpose of the said works and the same should 
on no account be taken away or used or disposed of 
except for the purpose of the said works. 
3* In and by the said agreement it was 
further provided that upon completion of the 
works and upon payment by the plaintiff of all 

30 moneys, loss, «osts and damages, if any, which 
should be due from the plaintiff to His Majesty 
or chargeable to the plaintiff under the contract, 
such of the said machinery, tools, plant, materials, 
equipment, articles and things as should not have 
been used and oonverted in the works or disposed 
of by His Majesty should, upon demand, be delivered 
up to the plaintiff in such condition as they then 
might be in. 
4. The plaintiff will refer to the said 
agreement upon the trial of this action. 



5. In pursuance of the provisions of the 
said agreement and for tlv. purpose of the works 
therein contemptated the plaintiff moved into the 
Municipal District of the defendant a considerable 
quant:, ty of chattels, equipment and. tools, which 
thereupon became-' ii.-j property of His Majesty under 
the provisions of the aforesaid agreement and 
such chattels, equipment and tools are situated in 
the vicinity of the said works, which works have 
not yet been completed, nor has there been any 
settlement between' the plaintiff and His Majesty 
entitling the plaintiff to the redelivery of such 
chattels, equipment and tools. A considerable, 
portion of the said'chattels, equipment and tools 
consist of tractors, self-propelled drag lines, . 
locomotives, bull-dozers, dunjptors, and .mine-cars, 
all of which are motor vehicles. 
b. . The 'Assessment Act, being Ch*157? K.S.A. 
1942, and amendments thereLo relates to and 
governs the liability to assessment, and taxation 
of property and business in every Municipality 
for the purposes of che Municipal District Act; 
and pursuant to the provisions of the Assessment 
Act the following property is declared to be 
exempt-

(1) Every right, titleaand interest of 
His Majesty, whatsoever. 

(2) Money, bank notes, cheques, bills 
of exchange and choses in action. 

(3) All motor vehicles.' 
> 

7. Notwithstanding the provisions of the 
Municipal District Act and the said Assessment Act 
and. the terms of the said contract, the defendant 
in September 1947. wrongfully, and -illegally proceeded 
to assess the said chattels, equipment and tools 
in the name of the plaintiff and has entered the 
plaintiff in the Assessment Roll in respect thereof 
at a valuation of ^119,900-00 and has further 
wrongfully and illegally entered the plaintiff in 
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the tax roll for taxes and penalties in respoct to 
the said chattels, equipment and tools in the sum 
ef £3,915-27^ which the defendant alleges is owing 
by who plaintiff to the defendant. 
8. The plaintiff threatens to seize goods 
and chattels of the plaintiff as well as the said 
chattels, equipment and tools, in order to enforce 
payment of the said amount alleged to be owing for 
taxes and penalties and to sell the same to satisify 
the said alleged liability. 

20 9. The plaintiff says, as the fact is, that 
its name has been wrongfully and illegally 
entered in the tax roll and that it has been wrongfully 
and illegally assessed for the following amongst 
ether reasons,-

(1) The plaintiff is under the terms of 
the said contract an agent of His 
Majesty to do and perform the work 
provided by the contract and the 
plaintiff can not be assessed in 

30 respect thereto. 

(2) The said chattels, equipment and 
tools are and were at all revelant 
times, the property of His Majesty 
and the plaintiff can not be in 
law assessed or placed on the tax 
roll in relation thereto. 
(3) The right of the plaintiff to 
. acquire the said chattels upon the 
conclusion of the contract, if 
the same are then in existence, is 
a chose in action within the meaning 
of the Assessment Act and is exempt 
from taxation. 
(U) Tractors, self-propelled drag-
lines, locomotives, bull-dozers, 
dumptors and mine-cars are motor.. 

10 

* 



vehicles within the meaning of 
the Assessment Act and are exempt 
from taxation. 
(5) The plaintiff has no assessable 
interest in the said chattels, 
equipment and tools. 

10. The plaintiff further says that until the 
said contract is completed the defendant can not 
in any event make seizure of any chattels, 
equipment and tools supplied, by the plaintiff at 
the said works and now the property of His 
Majesty as such seizure and removal or sale will 
result in the removal and sale of the property of 
His Majesty and will interfere with the contract, 
with His Majesty. 
11. The plaintiff says that unless the 
defendant is restrained by order of the court it 
will seize and sell the chattels, equipment and 
tools which the plaintiff has supplied as aforesaid 
and so prevent the plaintiff from completing its 
contract or being in a position to receive the 
same ba-ek in accordance with the provisions of. 
the contract upon its terms having been carried 
out and the plaintiff will suffer irreparable 
damage. 
12. The plaintiff says, as the fact is, 
that it has been improperly and illegally assessed 
and placed on the tax roll and that it is not 
liable to the defendant for the taxes and penalties 
demanded from it. 

13. The plaintiff has at all times objected 
to being assessed by the defendant as above set 
out and it has objected to being placed on the tax 
roll, and has been put; to considerable legal and 
other expense by reasn of the.defendant1s unlawful 
acts herein referred to. 
1U. It is proposed that this action be tried 
at the City of Calgary, in the Province of Alberta 
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THE PLAINTIFF THEREFORE CLAIMS: 
(1) a declaratory judgment' declaring 

the plaintiff's rights in 
accordance with the judgment' of "the 

10 court on the foregoing. 
(2) An interim and permanent injunction 

restraining the defendant, its 
servants and agents, from 
attempting to enforce the alleged 
claim for taxes or taking any 
stops to seize or sell any of the 
said chattels, equipment and 
tools. 

(3) An order rectifying the tax roll 
20 and assessment and striking the 

plaintiff's name off the said 
tax roll and setting aside the 
said assessment 

(4) Damages in the sum of $2,500.00. 

(5) Costs. 
(6) Such further and other relief as 

to this Honourable Court may 
seem meet. 
DATED at the City of Calgary, in 

30 the Province of Alberta, this 15th'day of April, 
A.D. 1548, AND DELIVERED by Messrs. Helman, 
Mahaffy and Barron, for the plaintiff whose 
address for service is in care of said Solicitors, 
803 Lancaster Buildings, Calgary, Alberta. 

ISSUED out of the office of the Clerk 
of the Supreme Court of Alberta, Judicial District 
of Calgary, this 15 th day of April, A.D. 1948. 

"J. H. CHARMAN" 

,•4 Acting Clerk of the Court. 
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No<, 2. 10 
STATEMENT OP DEFENCE 
AND COUNTERCLAIM. 

1. Defendant admits the allegations con-
tained in paragraph 1 of'the Statement of Claim. 
2. Defendant admits that on the 19th day of 
June, 1946, the Plaintiff entered in an Agreement 
with His Majesty the King represented therein by 
the Minister of Agriculture of the Dominion of 
Canada, to construct'certain diversion and irri-
gation tunnels at the St. Mary Dam project, and 20 
admits that the said project lies within the 
Defendant Municipal District. 

3* The Plaintiff carries on business 
within the Defendant Municipal District for that 
and other purposes. 
4. Defendant does not admit that the said 
Agreement wad as set out in paragraphs 2 and 3 of 
the Statement of Claim. The said agreement, 
among other clauses, contained the following; 
Preamble: 30 

"WHEREAS the party of the second part, for 
the consideration hereinafter mentioned, 
has agreed with the parxy of the. first 
part, to do, furnish and perform the 
works, materials, matters and things 
required to be done, furnished and 
performed, in the manner hereinafter 
desoribed, in connection with the 
following work or works namely:-" 

(Here follows a description of the said works) 40 

A, 



7» 

Clause 1 (j.n part): 
""Contractor", or other words relative thereto 
or of the like import, shall mean and 
include, irrespective of sex or number, 
the party or parties of the second part 
as above designated or described, jointly 
and severally, and their and each of their 
executors, administrators, curator or 
successors, or assigns (duly consented to 
under this contract)." 

Clause 3 (in part): 
"The Contractor shall, at his own expense 
(except as in this contract otherwiso 
specifically provided) provide all and 
every kind of labour, superintendence, 
services, tools, implements, machinery, 
plant, materials, articles and things 
necessary for the due execution and 
completion of all and every the works 
set out or referred to in the specifications 
hereto annexed and in any special specific-
ations referred to therein..." 

Clause if: 
"The works shall be constructed by the 
Contractor and under his personal 
supervision of the best materials of 

• their several kinds, and finished in 
the-best and most workmanlike manner 
and in the manner required by and in 
strict conformity with this contract, the 
said specifications and special 
specifications, and the plans and drawings 
relating thereto, and the works or detail 
drawings which may from time to time be 
furnished (which said specifications, and 
special specifications, plan's and drawings 
are hereby declared to be part of this 
contract), and to the complete satisfaction 
of the Engineer." 
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Clause 5 
"The work shall "be commenced, carried on 
and prosecuted to completion by the 
Contractor in all its several parts in 
such manner and at such points and places 
as the Engineer shall, from time to time, 
direct, and to his satisfaction, but 
always according to the provisions of 
this contract, and if no direction is 
given by the Engineer, then in a careful, 
prompt and workmanlike manner.". 

Clause 6: 
"The several parts of this contract shall 
be taken together, to explain each other 
and to make the whole consistent, and if 
it be found that anything has been 
omitted or mis-stated which is necessary 
for the proper performance or completion 
of any part of the work, the Contractor 
shall, at his own expense, execute the 
same as though it had been inserted and 
properly described, and the correction of 
any such omission or error shall not be 
deemed to be an addition or deviation 
from the ?/orks hereby contracted for." 

Clause 13 J 

"A competent foreman shall be kept on 
the ground by the Contractor during all 
the working hours, to receive the orders 
of the Engineer, and should such foreman 
be deemed by the Engineer incompetent, 
or conduct himself improperly, he may be 
discharged by the Engineer, and another 
shall be at once appointed in his stead by 
the Contractor. Such foreman shall be 
considered as the lawful representative of 
the Contractor, and shall have full power 
to carry out all requisitions and instructions 
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of the said Engineer, but this clause 
shall not relieve the Contractor from 

10 the duty of personally superintending the 
work," 

Clause 14: 
"Should the Contractor use or employ, or 
intend to use or employ, any material, 
plant, tools, equipment, articles or 
things, v/hich in the opinion of the 
Engineer are not in accordance with the 
provisions of this contract, or in any 
way unsuitable for the works or any part 

20 thereof, or should the Engineer consider 
that any work is, for any reason, 

• improperly, defectively or insufficiently 
executed or performed, the Engineer may 
order the Contractor to remove the same, 
and to use and employ proper materials, 
plant, tools, equipment, articles and 
things, or to properly re-execute and 
perform such work, as the. case maybe, and 
thereupon the Contractor shall immediately 

30 comply with such orders, and if the 
Contractor fail .to comply with such 
orders within twenty-four hours the 
Engineer may, at any time thereafter, 
execute or cause to be executed, the 
orders so givon, and the Contractor 
shall, on demand, pay to His Majesty all 
costs, damages and expenses incurred in 
respect thereof, or occasioned to His 
Majesty by reason of the non-compliance 

40 by the Contractor with any such orders 
or His Majesty may, " in the discretion 
of the Minister, retain and deduct such 
costs, damage's and expenses from any amounts 
then or thereafter payable to the Contractor." 

CLAUSE 15: 
"All machinery, tools, plant, materials, 
equipment, articles and things whatsoever 
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provided by the Contractor or by the 
Engineer under the provisions of sections 
14 and 16, for the worxs, and not rejected 
under the provisions of section 14,: shall 
.from the time of their being so provided, 
become, and, until the final compTetion 
of the said work, shall be the property 
of His Majesty for the purposes of the 
said works, and the same shall o.n no 
accounx be taken away,.or.-.,used, or 
disposed of, except for the purposes of 
the said works, without the consent in 
writing of the Engineer, His Majesty 
shall not, however, be answerable for 
any'loss, or damage, whatsoever, which 
may at any time happen to such machinery, 
tools, plant, materials, equipment, articles 
or things. Upon the completion of the 
works and upan payment by the Contractor 
of all such moneys, loss, costs and 
damages, if any, as shall be due from the 
Contractor to His Majesty, or chargeable 
against the Conxractor, under this 
contract, such of the said machinery, 
tools, plant, materials, equipment, 
articles and things as shall not have 
been used and converted in the works 
or disposed of by His Majesty under 
powers conferred in this contract, shall, 
upon demand, be delivered up to the 
Contractor in such condition as they may 
then bo in," 

Clause 16: 
"If the Engineer shall at any time 
consider the number of workmen, horses, 
quanxity of machinery, tools, plant or 
equipment, or of proper materials, articles 
or things, respectively, employed or 
provided by the Contractor on or for the 
said works, to he insufficient for the 
advancement of such works or any part 
thereof toward completion within the time 
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limited in respect thereof, or that the 
works arc, or some part thereof is, 
not "being carried on with due diligence, 
then,and in every such case the Engineer 
may, in writing, order the Contractor to 
employ or provide such additional workmen, 
horses, machinery, tools, plant, equipment, 
materials, articles and things, as the 
Engineer may think necessary and in case 
the Contractor shall not, within three 
days, or such longer period as may "be 
fixed "by any such order, in all respects 
comply therewith, the Engineer may employ 
and provide such additional workmen, 
horses, machinery* tools, plant, equipment, 
materials, articles end things, respectively, 
as ho may think proper, and may pay such 
additional workmen such wages, and for such 
additional horses, machinery, tools, 
plant, equipment, materials, articles 
and things, respectively, such prices 
as he may think proper, and all such 
amounts so paid shall, on demand, be 
repaid to His Majesty "by the Contractor, 
or the same may "be retained and deducted 
from any sum that may then or thereafter 
be or become due from His Majesty to the 
Contractor. The Contractor shall employ 
the additional workmen, horses, machinery, 
tools, plant, equipment, materials, 
articles and things, so provided and 
employed by the Engineer, in the diligent 
advancement of the works, the workmen 
and horses so provided shall, however, 
be thereafter subject to discharge by 
the Contractor, but only with the consent 
and approval of the Engineer". 

CLAUSE 24 (in part): 
"The Contractor shall, also, unless the 
Minister otherwise directs in writing, at 
his own expense, at all times during 
construction and until the final acceptance 



12. 

of the works, keep all buildings and 
structures insured against loss by fire, 
in such insurance company or companies 
and in such amount or amounts as may be 
approved of by the Engineer, and the 
policies of such insurance shall be 
made payable as the Interest of the 
Contractor and His Majosty may, 
respectively, appear, and shall be 
deposited with .the Engineer,," 

Clause 29 (in part): 
"The Contractor shall promptly pay for all 
labour, services and materials in or 
about the construction cf the works, and 
all payments for such purposes shall be 
made by the Contractor at least as 
often as payments are made to the 
Contractor by His Majesty under this 
contract ..." 

Clause 48: 
"The Contractor shall upon the execution 
of this agreement furnish to His Majesty 
the King a Bond with sureties satisfactory 
to His Majesty the King, in the sum cf 
One Million, Forty Thousand, Eight Hundred 
and Fifty Dollars and no cents." 

Clause 52: 
"It shall be understood and agreed that 
where the Contractor has undertaken to 
construct or perform said works or 
undertakings under this contract in 
consideration of the payment to. him of a 
fixed contract price, that this price shall 
include all sales or other taxes and 
when the contract work or undertaking 
extends into a period in which the sales 
tax on materials used by the Contractor 
in the execution of this contract has been 



increased, or decreased. His Majesty 
will allow to tlio Contractor or the Contractor 
will allow to His Majesty, as the case 
may ho, the amount of the difference 
"between the sales tax in of foot on the 
dale of the contract and any increase or 
decrease tax imposed before all materials 
to he used in such works have "boon 
purchased." 

Clause 53j 
"The Contractor shall comply with the 
provisions of the Workmen's Compensation 
Act and all other acts and regulations of 
the Province in which the work is "being 
performed and to make all returns and 
pay all assessments required under any 
such acts or regulations. Within 
fifteen days ofter the close of each 
calendar month, the Contractor shall 
furnish a statement made under oath 
setting forth the amounts of his pay-
roll including that of all sub-
contractors assessable under the said 
Act or Regulations and that all assessments 
levied have been paid. His Majesty may 
pay them out of moneys due to the 
Contractor.". 

5. The Defendant also will refer to the 
whole of -the said Agreement upon the trial of 
this Action. 
6. Defendant admits that Plaintiff moved 
into the Defendant Municipal District a considerable 
quantity of chattels, equipment and tools. 
Defendant denies that the said chattels, equipment 
and tools, thereupon or at all became the property 
of His Majesty the King under the provisions of the 
aforesaid agreement, and says that on the other 
hand the interest, if any, of His Majesty in the 
said chattels, equipment and tools is only the 
interest defined by the above quoted terms of the 
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said agreement. 10 

7* Defendant admits chat the said chattels, 
equipment and tools are situated in the vicinity of 
the said works. 
8. Defendant says that the said chattels, 
equipment and tools are in the legal possession of 
-the Plaintiff and have been in such possession at 
all times material to this Action. 

9- Defendant admits that a considerable 
portion of said chattels, equipment and tools consists 
of tractors, self-propelled draglines, locomotives, 20 
bulldozers, dumptors, and mine cars, but says that 
in addition there are may other chattels and 
articles of equipment and tools. 
10. Defendant says that none of the said 
articles in question in this Action are motor 
vehicles. 
11. Dex'enaant admits that The Assessment Act, 
being chapter 157 of the Revised Statutes of Alberta, 
1942, and Amendments thereto relates to and covers 
the liability to assessment and taxation of the 30 
property and business in such Municipality for the 
purposes of The Municipal District Act, and says 
that such assessment and taxation is also covered 
by the said The Municipal Districts Act, being 
chapter 151 of the Revised Statutes of Alberta, 
1942, and the Defendant pleads both of the said 
Acts and will rely thereon, 
12. Save as aforesaid, Defendant denies 
the remaining allegations in paragraph 6 of the 
Statement of Claim, and particularly paragraph .6(1). U-0 

13. In answer to paragraph 7 of the Statement 
of Claim, Defendant says that pursuant to the 
provisions of The Municipal District Act and The 
Assessment Act, the Defendant did assess the said 
chattels, equipment and tools in the name of the 
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Plaintiff and entered the name of the Palintiff in 
the Aaresernent Roll in respect thereof, but denies 
that the Defendant did so wrongfully ri" illegally. 

14o In the alternative the Defendant so 
assessed and entered the Plaintiff in respect of the 
Plaintiff's right, Title and interest in the said, 
chattels, equipment of tools, 

15. The said assessment was originally for a 
greater sura or valuation than 0 119,980.00. The 
Plaintiff pursuant to the said Assessment Act 
appealed or complained in respect of the said, 
assessment to the Court of Pievision and. the said 
Appeal or complaint vr.s duly dealt with by the Court 
of Revision. 

16. Subsequently the Plaintiff appealed to the 
Alberta Assessment Commission against the said, 
decision. The said Assessment Commission, pursuant 
to the said Act, duly heard and. dealt with the said 
appeal and on or about the loth day of January, A."). 
1948, rendered its decision upon the Sc.id appeal 
reducing the said assessment to the following amounts 
namely : 

Personal Property #119,98 0.00 
Buildings & Equipment 4,47 0.00 

and. the Alberta Assessment Commission so ordered 
and decided. 

17 . The Defendant will rely upon the 
provisions•of the said "The Assessment Act", and 
upon the said complaint and appeal taken thereunder 
and the decision rendered, 
18. Pursuant to the said, assessment and , the 
decision of the Alberta Assessment Commission the 
said taxation was imposed, and. is owing by the 
Plaintiff to the Defendant. 

19. In answer to paragraph 8 of the statement 
of claim the Defendant will pray and docs hereby 
pray for a declaration of this Honourable 'Couif'thht 
the Defendant is entitled to seize sufficient of the 
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said goods and chattels.of the Plaintiff, or in the alierBa^ive tKe interest of the P l a i a tiff therein 
Pursuant to the said acts, in order to enforce pay-
ment of the said amounts, and an.;.: other amounts 
that may subsequently become owing under such, and 
future, assessments. 

20. Defendant denies and says that the fact!is 
not that Plaintiff's name ha@ been wrongfully or 
illegally entered in the Tax Roll, and denies that 10 
Plaintiff has been wrongfully or illegally assessed 
for the reasons given in paragraph 9 of the state-
ment of claim or ahy reasons. 
21. ; In particular, Defendant denies that the 
Plaintiff is under the terms of the said contract 
or. at all an agent of His Majesty to do or perform 
the. work provided by the said contract, and the 
Defendant will refer to.the terms of the said contract 
22. Defendant denties that the said chattels, 
equipment and tools are or were at all or-any re- 20 
levant .times the property of His Majesty. In the 
alternative Defendant says that if His Majesty had 
or has any right, title or interest in the aaid 
property, the Plaintiff aldo had and has some in-
terest in the said property, and the Plaintiff is 
and was at all times material to this action in 
legal possession of the said property. 

23. The Defendant says that the matters set-
out in.paragraph 9 (3) of the Statement of Claim 
are matters of law and that the statement of law 30 
therein contained is incorrect,. .Defendant denies 
that tractors, selfT-propelled draglines, locomotives 
bulldozers, dumpters and mine cars, are motor 
vehicles-within the meaning of The Assessment Act, 
and daaiss that they or any of them are exempt 
from taxation. 
24. In answer to paragraph 9 (5) Defendant says 
that the Plaintiff had and has an assessable interest 
in the said chattels, equipment and tools. 
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25. In reply to paragraph 10 of the statement 
of Claim the Defendant saya that the said poragranh is not a statement of facts but a statement; of law 
or argument. Defendant says that upon payment by the 
Plaintiff of the iaxatioti for which the Plaintiff is 
liable it will bo unnecessary to sell any interest 
of the Plaintiff in the said property; that it is 
not the intention of the Plaintiff to remove or sell 

10 any interest which His ilajosty may 'nave in the said 
property, 
26. In answer to paragraph 11.of the Statement 
of Claim , the Defendant will pray and hereby prays 
this Honourable Court for a declaration that the 
Plaintiff is liable to the said assessment and 
taxation, and that any seizure and sale which 
may bo cairiod out by the Defendant will bo subject 
to the rights and interests of His Majesty, if any. 

27. In answer to paragraph 12, Defendant denies 
20 and the fact is not, that Plaintiff has been im-

properly or illegally assessed or improperly or 
illegally placed on the Tax Roll and that Plaintiff 
is not liable for the taxation and. penalties demanded, 
and Defendant says that the contrary is the ease. 
28. Defendant says that the said assessment and 
taxation and the matters relied on in the Statement 
of Claim are res judicata by reason of the matters 
sd& forth in this Defenco, and in the Plaintiff's 
own Statement of Claim; and that the Plaintiff is 

30 precluded c.nd estopped by reason thereof from 
bringing or prosecuting the present action and from 
taking any objections or exceptions to the assessment 
and taxation now or previously complained of, 
2S. The Defendant says that by By-law passed 
pursuant to Section 8 (2) of The Assessment Act, 
the said assessment and taxation were duly provided 
for. 
30. Defendant further says that by By-law duly 
passed by the Defendant the said lovy wes duly 

40 provided for and the Defendant says that the said 
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By-law has not boon squashed or appealed and that 
no notice in writing of any intent-ion to bring the 
present Action has been given to the Defendant.The 
Defendant will rely upon Section 871 of The Munici-
pal District Act. 
31. V/herefore the Defendant will pray that the 
Plaintiff's Action be dismissed with costs. 

COUHTBPL ^ CLAIM. 

1. Defendant repeats the allegations in its 10 Defence, 
2. Defendant says that Plaintiff is justly in- • 
debted to the Defendant in tha amount above set.forth. 
3. Defendant prays for a declaration and decree 
uf this Honourable Court, -

(a) That the assessment and taxation re*-
ferred to were' properly imposed . 

(b) In the alternative and in any event 
that the proceedings before the Court 
of Revision and the Alberta.Assessment 
Commission preclude the Plaintiff from 20 
further appea.1 and from this present 
action. 

(e) In the further alternative, for Judge-
ment against the Plaintiff for the 
amounts of the said taxation and 
penalties and costs, 

(d) Terminating the interim induction 
already granted 

(e) Enjoining and restraining the Plaintiff 
from removing any of the said goods 3 
and chattels out of the said. Municipal 
District before paymenteof all taxes 
and penalties and costs. 
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(f) Damages respecting the said Interim 
InjunoLion. 

DATED this 7th day of Hay A.D. 
194G, and delivered by VIRTUE & BUS SELL j Barristers, 
He Earlancl Building, Lcthbridge, Alberta, whoso 
address for srevioo is in care of K3S"RS. SHOXJIDICE,-

and MacBONAED, Barristers, Canada life 
Building, Calgary, Alberta. 

No. 3. 
JOINDER OP ISSUE, 

1. The Plaintiff joins issue with the statement 
of defence. 

2. The said defence does not, in point of law, 
contain any answer or defence to the plaintiff's 
claim. 

DEFENCE TO COUNTBRCLnlH. 

1. The plaintiff denies each and every 
allegation contained in the counterclaim or repeated 
therein. 
2. The plaintiff is not indebted to the 
defendant in the amount alleged or otherwise 
howsoever. 
3. The plaintiff says that the proceedings 
feferred to in paragraph 3(b) of the prayer for 
relief do not in point of law preclude the 
plaintiff from the present action. 
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i*. The plaintiff therefore prays that the 
said counterclaim "be dismissed with costs. 

DATED at the City of Calgary, in the 
Province of ATberta, this ll+th day of May, A.D. 
19U8, AND DELIVERED by Messrs. Helman, Mahaffy & 
Barron, for the plaintiff whose address for 
service is in care of said solicitors, 803, 
Lancaster Building, Calgary, Alloerta. 

No. k* 
Opening of Case. 10 

THE COURT: 
Municipal District of 
MR. HELMAN: 
Barron for the plaintiff, 
MR. RUSSELL:. 
Morgan for the defendant, 
THE COURT: 
MR. HELMAN: 

Bennett & White and the 
Sugar City. 

I am appearing with Mr. 
My Lord. 
I am appearing with Mr. 

My Lord. 
All right, Mr. 
Originally, My 

this should have "been a very simple case, 
prohahly could have "been tried out on an 

Helman. 
Lord, 
which 
agreed 20 

set of facts, "but the defendant, in order to get 
the trial moved from Calgary to Lethbridge, filed 
an affidavit saying that they had four to six 
witnesses, and we have "been waiting with consider-
able anxiety to see who these four to six 
witnesses are. Their assessor, Mr, Carmichael, 
lives in Bowness, which is outside of Calgary. 
In any event here we are. 
THE COURT: It is a nice city to 
spend a day or two in. 
MR. HELMAN: It has turned very 
nice today. The plaintiff, Bennett & White of 
Calgary, Limited, entered into a contract to 
construct a certain work referred to as Diversion 
and Irrigation Tunnels of the -St. Mary's Dam 
Project. Perhaps in the course of my opening, so 
Your Lordship may have it, I would like to tender 

30 
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this as an exhibit. It has been agreed upon by 
both parties, at least we both rely on it in the 

10 Pleadings. This ie a contract between His 
Majesty the King, represented by the Minister of 
Agriculture, and Bennett & White (Calgary) Limited, 
I had a copy prepared and it is a rather lengthy 
document,, so I think Your Lordship Whould like to 
have the use of it, YQU can write on it and make 
remarks on it, instead of on the original. 

20 

THE COURT j 
Russell? 
MR. RUSSELL: 
THE COURT: 

You admit that, Mr. 
Yes. 
Mark that Exhibit 1, 

MR. HELMAN: . 
the Plaintiff was 
equipment for and 
irrigation tunnel 
And the Plaintiff 

- EXHIBIT 1. 
Contract between .His Majesty 
the King and Bennett & White 
(Calgary) Limited dated 22nd 
July, 1946. 

Under this contract, 
to supply the materials and 
construct a diversion and 
known as the St, Mary Dam Project. 

30 • And the Plaintiff did supply a considerable 
quantity of the plant, materials, equipment, which 
were moved to the location of the St, Mary's Dam 
Project on Crown lands.in the Municipal District 
of Sugar City, the defendant, under the contract 
which is set out in paragraph 15, My Lord, with 
all machinery, tools, materials, equipment, articles 
and things whatsoever, provided. Paragraph 15 
is on page 5. "Provided the machinery, tools, 
plant, materials, equipment, articles and things 

40 whatsoever, provided by the contractor or by the 
engineer under the provisions of Sections 14 and 
16 for the works, and not rejected under the 
provisions of Section 14, shall from the time "of 
their being so provided become, and, until the 
final completion of the said works, shall be the 
property of His Majesty, for the purposes of the 
said works, and the same shall on no -account be 
taken away, or used, or disposed of, except for 
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the purpose s of the said works, without the consent 
in writing of the Engineer. His Majesty shall 10 
not however, "be answerable, for any loss or damage, 
whatsoever, which may at any time happen to such, 
machinery, tools, plant, materials, equipment, 
articles or things. Upon the completion of the 
works and upon payment by the Contractor for all 
such moneys, loss, costs and damages,- if any, as 
shall be due from the Contractor to His Majesty, 
or chargeable against the Contractor, under this 
contract, such of the said machinery, tools, • 
plant, materials, equipment, articles and things 20 
as shall not have been used and converted in the 
works or disposed of by His Majesty under powers 
conferred in this contract, shall, upon demand, 
be delivered up to the Contractor in such condition 
as they may then be in." 

We will have occasion 
to. analyze the rest of the contract for Your 
Lordship in the course of the Argument, but I 
would just bring that clause to your attention at 
this stage. And new wnile the work was in progress, .30 
the defendant Municipal District, not satisfied 
with the fact that this great work was, being placed 
there for the benefit of its. taxpayers, at the 
expense of the Dominion Government, proceeded to 
endeavour to collect taxes from the Contractor. 
And, on the 16th June, 1947? they sent out an 
Assessc", Mr. Carmichael, who made a valuation 
of the various tools and eguipment that were 
there on the location. Tbat was in June,1947, 
on the 16th June. And, ii, September, 1947? the 40 
plaintiff was apparently entered in the Assessment 
Roll, and an assessment slip was sent to the• . 
plaintiff, in which these items were shown at the 
sum of $183,147.00. An appeal was launched 
against this assessment, which was taken to the 
Board of Review, and in turn, a further appeal was 
sent to the Assessment Commission. . The last 
Commission made simply an over-all reduction of 
the assessment, without any indication of how it 
was arrived at, and by which that figure of 50 
$183,147.00 was reduced to $124,450.00. 
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THE COURT: 
MR. HELMAN: 

#124,450.00? 
Yos. Following on 

this assessment, a tax notice was sent, to the 
plaintiff company, which has "been apparently lost, 
neither the company has got it nor my friend a 
copy of it, hut wo are all agreed that some kind 
of tax notice -was sent us for the sum of #3,915*27. 

demanded for taxes. And, in this lawsuit, the 
defendant has counterclaimod for that sum of 
money. Now, following on that tax notice, while 
the work was in progress, the. municipal district 
thereupon seized all this machinery and equipment, 
and Your Lordship will remember that you granted an 
injunction restraining the seizure pending the 
trial of this action. Now, the statute with 
which we are principally conccrned in this case 
is the Assessment Act which is Chapter 157 of the 
statute,- Revised Statutes of Alherta, 1942. 
THE COURT: What do you call it? 
MR. HELMAN: It is callcd "The 
Assessment Act", Chapter 157* The provisions 
making personal property assessable are to be 
found in sub-seotions 1 and '11. of "Section "26. "1" 
reads, My Lord, it says:-

"The name of the person who is the owner 
or of the person who is in legal possession 
of assessable personal property or the 
names-of both such persons;" 

are put together into the roll, if you will read 
the previous part. When we look at that section, 
it says:~ 

' ".The name of the person who is the owner or 
of the person who is in legal possession of 
assessable personal property " 

Your Lordship has to go back and look at the 
definition of "owner" which is contained in-2(n):-

THE COURT: 
MR. HELMAN: #3,915.27 wa 

How much? 
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"'Owner1 means in the ease of land, any 10 
person who is registered under the Land 
Titles Act as the owner of land, or, 
used with reference to property other 
than land, any person who is in legal 
possession thereof;" 

So that when you go Lack to the section I have 
just read to you, the name of the person who is 
the owner, or person who is in legal possession, 
you come down to the same thing, the person who 
is assessed is the person who is in legal 20 
possession of the personal property. That is 
what it all Loi'is down to. 
THE COURT: So the legal possessor 
is the owner? 
MR. HELMAN: Yes. We contend that 
the legal possession of this property at the time 
of the assessment was Ly virtue of this contract 
in the Crown and if we look at the exemption 
parts of the Assessment Act, Your Lordship will 
see in 5* section 5> the heading is: 30 

"It is hereby declared for the purposes 
of this Act " 

THE COURT: Section 5 of the 
same Statute? 
MR. HELMAN: Yes. 

"It Is hereby declared for the purposes of 
this Act, -che following property shall 
Le exempt from assessment and taxation, " 

And then we drop down to,- (o) - and it says -
"every right, title and interest of His 2+0 
Majesty in'any property whatsoever;" 

And now. there is another section to which I would 
like to refer you, and I will come Lack to it again. 
While we are looking at section 5? it is suL-section 
(z), which is an exception and in addition to that 
are all motor vehicles. 
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Nov/, Your Lordship 
will find on analyzing the contract, Exhibit 1, 
that the contractor had to do two things.. Ho had 
first of nil to supply the adequate plant, machinery 
and equipment, and then in the next place, he had 
to perform the obligations under the contract. 
It v/aa just as important to the Crown that they 
got a Contractor who had complete equipment, 
because it was essential to them that they knew 
that they had a Contractor who could carry out 
what he undertook. ' And now, Bennett & White did 
supply this plant, material and equipment, and the 
kind that satisfied the Engineer that they could 
carry, out the job, and under, this clause it 
became the property of the Crown, and it was' 
important to the Crown that if Bennett & White 
fell down in their work that this equipment would 
be there, available'for anybody else whom they 
would want to carry on. 

There is another 
provision for security as originally understood. 
It is in Section 1+8 of the contract.' Under 
Section 1+8 
THE COURT: On Exhibit 1? 
MR. HELMAN: On Exhibit 1, My 
Lord. It is on page 16, My Lord, of the co^y. 
You will see that .the Contractor, Section .1+8, 
page 16, — 

"The Contractor shall upon the execution 
of this agreement furnish to His 
Majesty the King a Bond with sureties 
satisfactory to His Majesty the King, 

. in the sum of -Three Hundred and Ninety-
Nine Thousand, Pour Hundred and Fifty-
eight Dollars conditioned upon and as . 
security for the full and complete 
keeping, observing and performing by the 
Contractor of all "the terms and conditions 
of this Agreement, and. the due performance 
of the work agreed to be done In accordance 
with the terms thereof." 
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So that right at the 
outset of the contract, the Crown got a "bond of 
roughly $400,000,, 00, just a few cents under that, 
and they got on the place all of this machinery 10 
and equipment which was to be used in the course 
of the contract, and which became their property 
for the purpose of the contract. Now> Your 
Lordship will appreciate when this machinery and 
equipment and the materials put on, much of it 
would be used up in the course of the contract. 
Some trucks would break down, and a considerable 
part of the material worked into the dam itself, 
wooden scaffolding and stuff like that. Forms 
were made and a great deal of materials were from 20 
time to time actually being incorporated into the 
dam itself. 
THE COURT: Was that a material 
part of the stuff that was assessed? 
MR. HELMAN: Yes, My Lord, part 
of the materials that were assessed and entered 
into the Assessment Roll made in September. At 
the close of the contract, much of the material 
and equipment that had been supplied would be 
valueless, used up, and trucks would become 30 
obsolete. This tractor equipment would become 
worn out, and that is apart from what was actually 
worked into the dam itself. 

Now, our contention, 
is that under Clause 15, the legal possession of 
all this plant, equipment, materials, the minute 
it was moved on to the property provided by the 
Contractor went into the legal possession of the 
Crown. The word "possession" is something that 
is batted around and all the books say that the 40 
word "possession" has a whole set of different 
meanings. One of these words "of easy virtue" 
whose meaning depends on whichever bed it happens 
to lie in. You get the physical possession and 
the legal possession, and in trying to arrive at the 
meaning of these words we have the greatest amount 
of difficulty, because "possession" is not an 
exact scientific term that may be decided with 
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precision. 
Now, our first point 

then, as we arc going to shorten —• 
THE COURT: And thcro is. 
constructive possession? 
MR. IIELMAN: Yes, but this 
statute used the words "legal possession", nothing 
about "consoructivo possession", nothing about 
"physical possession", just the words "legal 
possession". Now our contention is that the 
legal possession of this machinery and equipment 
was in the Crown and therefore we cannot be 
assessed for it. Now the only right that Bennett 
&. White had was to get whatever was left when the 
contract was finished. They had the right to get 
• it back. Having the right to get it back, we 
contend is what we call a chose in action. 

THE COURT: If it didn't owe the 
Crown any money. 
MR. HERMAN: Apart from that, 
they would, if they fell down in the contract in 
the middle, the Crown would use it and then, at • 
the end, they had-this right to get it back. When 
we come back to Section 26, to 5» My Lord. — 
THE COURT: . Suppose ,when, the 
work was finished there was $100,000.00 of. work 
that you had to make good for? The Cr.own kept 
all the stuff, kept all this stuff as compensation 
for that lack of fulfilment. 
MR. HERMAN:. It would be easier 
for them to collect on the $4-00,000,00. bond. But 
they could koop it. 
THE COURT: They would not be 
forced to sell all the security they would use? 
MR. HERMAN: . • No, they have the 
right t'o hang on to it and use this stuff to finish 
the contract with their own workmen. This-right 
to get it back was an ordinary chose in action, a 
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legal right to get something hack that somebody 
else had agreed to give us. 

When v/e go hack to 
the assessment of material and we look at section 10 
5(r) of the Assessment Act, we will see that 
amongst other things that are exempt is our choses 
in action. It says:-

"money, hank notes, cheques, hills of 
exchange, promissory notes and choses 
in action," 

So that v/e have two horns to our exemption. 
First, we say it was not in our legal possession 
hut in the legal possession of the Crown, and the 
Crown is exempt under this statute; and v/e say 20 
that in any event our right to get this hack, 
v/hatever was left of it after this all took place, 
was merely a chose in action, and under 5(r) that 
is exempt as well. 

Now we will tender 
evidence, My Lord, I should just — no, I will 
come to that in argument. We will tender 
evidence to show that a considerable portion in 
any event if it was taxable on any basis, consists 
of motor vehicles. We contend such things as 30 
caterpillar tractors, dumptor trucks, consisted of 
motor vehicles and I will have the manager of the 
company go Into the box and enumerate those. We 
have had a list prepared, and of the original 
assessment of £183,000.00 we can make a total of 
some $120,000.00 which we say are really motor 
vehicles in the true sense of the word. An 
alternative argument is that under this contract, 
Bennett & White v/ere merely an agent of the Crown, 
in any event and as such are not taxable. ko 

Now, v/e will first of 
all put in the Discovery. Mr. Barron v/ill read 
that to Your Lordship, in addition to the contract 
which we have already filed. 
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MR. BARRON "Examination for 
Discovery of Dannel Marlcr Holladay, taken "before 
J. II. Cliarmun, Esq., K.C., Acting Clerk of the 

10 Supreme Court of Alberta, Judical District of 
Calgary, at the Court House, Calgary, on the 13th 
day of July, A.D. 192+8. 
R.H. Barron Esq. , Appeared for the 
Plaintiff. 
W.3. Russell Esq., Appeared for the 
Defendant 
J. Nelson Bernard Esq., Official Court 
Reporter. 

No. 5' 
20 Plaintiff's Evidence. 

Dannel Marlor Holladay. • 
Examination for Discovery. 

; DANNEL- MARLER HOLLADAY, 
having been' first duly 'sworn, examined "by Mr. Barron, 
testified' as follows :'-
1 "Q Mr. 'Holladay, you arp the Secretary 

Treasurer of. the Municipal District 
of Sugar City? 

A 'Yes. 
30 2 Q , Which Is the defendant in this action? 

A .Yes. .. ' 
3 • Q And you :have heen produced as the 

officer of the d efendant? 
A That is right." 

(27) 
"27 Q .The assessor is Mr. Carmichael, is it 

.not? . . 
A - That is correct." , . 

MR. BARRON: That should be "is he 
2+0 not". 

"28 . Q 'And. Mr,- Cai'michael is .the gentleman who 
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in fact made the inspection and the 
assessment which gave rise to this 
litigation? 

A Yes. 
29 Q What is his position with the munic-

ipality? 
A Well, he was engaged as assessor. 

30 Q And when did he make the assessment in 
question? 10 

A I do not remember that date being in 
the minutes. The date he was 
appointed assessor is in the minutes. 
His assessment notice is dated xhe 16th 
day of June, 1947* 

31 Q, And can we take it from that that he 
made the inspection on that date? 

A It would be very close to that date. 
32 Q It would be very close to that date, 

probably within the preceding week? 20 
A I would think so. Now I am not 

positive of that. I think that you 
have a copy of that assessment notice. 

33 Q Yes, we have a copy of it but I am 
afraid our copy has been marked up 
pretty well so I would like to tender 
your copy as an exhibit. 
(Assessment notice put in and marked 
Exhibit 3.)" 

That assessment notice was marked as Exhibit 3* 30 
THE COURT: You are putting it 
in now? 
MR. BARRON: I tender Exhibit 3 
on the Examination of Holladay as Exhibit 2. 
THE COURT: It is Exhibit 2 in 
the trial. 

EXHIBIT 2. 
Assessment Notice. 

MR. BARRON: It is a four page 
document consisting of items, lists of equipment, 40 
and the only thing I should point out to Your 
Lordship at' this stage is thetdate at the bottom, 
dated 16th of June, 1947. And signed. "W.O. 
Oarmichael." Referring back to the Discovery: 
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N o l e t ua see if we cannot describe 
Exhibit 3» This document lists the 
property which Mr. Carmichael inspected 
at the site' of the St. Mary's Dam some 
time in June, 1947? 
•That is right. 
And contains his valuation of that 
property? 
Yes. " ' 
Nov/ when was the assessment roll 
prepared? 
You see, we have a loose leaf system 
in our assessment roll, just a card 
for each party* for each parcel of 
land or for each party. 
I see. Now-you have produced-t o me d . 
document headed "Assessment and Tax Roll"? 
•That was made up after this assessment 
was turned into our office. 
After Exhibit 3 was turned in you then 
prepared the document I have before me, 
which-I will tender as Exhibit 4. 
(Assessment Roll put in and marked 
Exhibit 4 0 " 

MR.'.BARRON: ' ' ' I now tender Exhibit 
4 in the examination. : • 
THE COURT: .This will now be 
Exhibit 3» 

' EXHIBIT 3 
Assessment Roll. 

MR. BARRON: • On this document we 
find the assessment against Bennett & White (Calgary) 
Limited in the sum of .#124,450.00 for. the year 

40 1947* There is also "an • assessment • for the year 
1948, but we are not concerned with that in this 
action. I will continue to read the Discovery. 
That figure is explained in this Disco-very by the 
witness. • We' find also that' the assessment notice 
was filed on the 22/9/47* In. other words, on 
September.22nd,1947. That is'written in pencil on 
the document. And then there are the details as 

10 

20 

(34-35) 
"34 Q 

A 

35 Q 
A 

(39-41) 
"39 Q 

A 

40 Q 
/•. XI 

41 Q 

30 
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to the calculation of the tax, the mill rate, and 
the levy is shown as $3>693*65. 
THE COURT: That was marked as io 
Exhibit 3? 
MR. BARRON: The difference between 
that figure and the figure involved in this action 
are penalties in the sum of $221.00-; There is a 
slight difference between the actual tax demanded, 
according to the roll, and what is involved in 
this action. And the differences are the 
penaltie s« 
THE COURT: Did you pay the 
$200.09? 20 
MR. BARRON: No, nothing Sir. 
MR. HELMAN: We cannot pay the 
penalty if we are not liable for the tax. 
MR. BARRON: To continue with 
Question 1+2, where I left off. 
;;1|2 Q Now this was the first time on which 

Bennett & White had been assessed? 
A Yes. 

1+3 Q At least by your Municipal District? 
A That is rights 30 

1+1+ Q So this sheet was opened up at that 
time? 

A That is right. 
1+5 Q Now I am inclined to think that could 

hardly be right because you see your 
figures are not the figures contained 
in Exhibit 3 but ore the figures as 
ultimately reduced by the Assessment 
Commission? 

A There is an error there. The 1+0 
correct way to do that is to ink 
those figures in that come from this 
sheet (indicating). 

1+6 Q That is Exhibit 3? 
A Yes. And when there is a reduction 

by the Court of Revision or the 
Assessment Commission, this should be 
struck out with red ink and the new 
figures put in with red ink. We put 
them in in pencil originally and 50 
the assessment commission's figures 
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1+7 So that the flgurus that ore inked 

in ... 
A o,.Are those sot by the Assessment 

Commission* 
1+8 Q Now, following on the assessment, 

what did the municipality do next? 
A We sent Bennett & White Limited an 

assessment notice. 
1+9 Q. Would this be the document headed 

. "Assessment' Slip"? 
Yes. '.And there was a copy of this 
assessment' sheet attached to that. 
(Assessment slip put in and marked 
Exhibit 5)" 

MR. BARRON: That slip was marked 
Exhibit 5 an the Discovery, and I tender it in 
this action. 
THE COURT:. It will now become 
Exhibit lu 

EXHIBIT k* 
' • Assessment Slip. 
MR. BARRON.:' That document is 
• headed' "Assessment Slip".' It says: 

"Assessment slip for land, buildings and 
improvements assessment, Municipal District 
of Sugar City No. 5, Province of Alberta, 
Raymond, Alberta. 
Date. Assessment Slip Mailed (Annual Assess-
ment) September 22nd, 19l+7« To Bennett & 
.White, Calgary, Ltd. Toronto General 
Trusts Building, Calgary, Alberta." 

It states:-
"TAKE NOTICE that you are assessed as below 
for' the year 191+7 and should you consider 
your self'aggrieved, you-or your agent may 
lodge a complaint within 30 days after the 

, • . . date of the posting of the notice of the 
completion of the Assessment Roll, in,the cas 
of a General Assessment; or within 30 days 
after the date .of mailing of tho Assessment 

. . ' .Slip .in the., .case of. an Annual Assessment, as 
indicated above." 

And then the valuations .are. given. \ The assessed 
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value, a total of $183,147.00. The date of 
mailing is September 22hd, 1947- - It is stated on 
the document that•it is for the year 1947-

with the Discovery: 
(57> 
"57 Q-

Proceeding, Sir, 
10 

(70-72) 
•70 

71 
72 

Q 

A Q 
A 
Q 

THE COURT: 
No. 5. 

MR. BARRON: 
Sir, and I will' read it. 

Well then, after Exhibit 3 had been 
prepared, which was in June, 1947, 
the first official notification to 
Bennett & White was the assessment 
slip which I have here* Exhibit 5? 
Yes." 
And the appeal was heard by the 
Alberta Assessment Commission sitting 
in Raymond? 
Yes, that is r ight.1 
On the 28th of November, 1947? 
On the 28th of ̂November,' 1947. 
And after reserving their decision 
the Assessment Commission ultimately 
handed down the decision by a 
document dated the 13th of January. 
Will you examine that document and 
tell meu if it is the decision of 
the Commission? 
Yes. 
(Document put in and marked Exhibit 
10)" 

That will be Exhibit 
EXHIBIT 5. 
Decision of Assessment 
Commission, January 
13th, 1948. 
This Exhibit is there, 

20 

30 

40 

"IN THE MATTER OP 'The Assessment Act': 
AND IN THE MATTER OP an appeal from the 
decision of the Court of Revision of the 
Municipal District of Sugar City No. 5: 



BETWEEN: Bennett & White, Calgary Ltd., 
Appellant. 

- and -
M.D. of Sugar City No. 5.? 

Re spcndent. 
This is an appeal to tho Alberta 
Assessment Commission from the decision 
of the Court of Revision of the Municipal 
District of Sugar City No* 5? respecting 
the assessment of the following property: 
Personal Property within the Municipal 
District of Sugar City No. 5* $178,022.00 
Buildings and Improvements, 6,14-0.00 

, The appeal was heard in tho office 
of the Municipal District of Raymond, on 
November 28th 194-7. R.H. Barron, Esq., 
of Helman, Mahaffy and Barron, Barristers, 
Oalgary, appeared for the appellant, and 
W. A. Carmichael, Esq., Assessor,- rep-
resented the respondent. 

.Iru the„ course of the hearing it was 
found that the appellant company had 
appealed the assessment on the ground 
that through a contract between the 
Dominion Government and Bennett and 
White Calgary Ltd., the property 
assessed had become the property of 
His Majesty in the right of the 
Domin^n of Canada and was therefore 
not assessable. 

Since the hearing at Raymond, briefs 
have been submitted by R. H. Barron,Esq., 
for the appellant and by Virtue & Russell, 
Solicitors for the Municipal District. 
A copy of the contract between the 
Dominion Government and the appellant 
company was also supplied by Mr. Barron. 
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" After due consideration of these 
"briefs and the evidence submitted, the 
Commission is of'the opinion that the 
property in question'has been right-
fully assessed to Bennett & White 
Calgary Ltd. The Commission, however, 
feels that the assessments are excessive 
and should be reduced to amounts as 
follows: 
Personal Property, $ 119,980.00 
Buildings & 
Improvements l+>d70.00 
And it is so ordered. 
No costs to either party. 

"J. M. Forbes" 
Chairman, Alberta Assessment 

Commission. 
Dated at Edmonton, in the Province of 
Alberta, this 13th day of January, A.D. 
191+8. " 

MR. BARRON: It is under seal. 
THE COURT: That is a 
Provincial Commission? 
MR. BARRON: Yes, a Provincial 
Commission set up under the Provincial Act* 
Proceeding with Question 73s 
(73) 
73 Q Now, what was the- next- step following 

on the disposition of the Appeal? 
A X think we sent the company a 

corrected tax notice, didn't we, 
computing their tax on this reduced 
assessment? Now I haven't a copy 
of that notice. " 

It has not turned up yet, Sir. 
MR. HELMAN: We are not raising any 
question about that. It just isn't here. We. 
have not got it and they have not got it. 
THE COURT: It may not be of any 
consequence. Go ahead. 
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MR. BARRON: 
1-76) 

Q 74 

10 
A 

20 
75 Q 

I don't seem to have it either. ' I 
am wondering whether you oould havo 
sent that, Mr. Holladay? I don't 
seem to have it. About what date 
would that have been sent? 
It would have been quite soon after 
we received the decision of the 
Assessment Commission. There was 
a notice on our file in the office 
but when we made up our new notices 
this Spring we destroyed all those 
old ones. I regret that I didn't 
keen it but I haven't got it, 

76 
A 
Q 

30 

Well, it may turn up later, if you 
should run across it. The next 
thing I have from you is a letter 
dated April 5th, 1948, to Bennett 
& White. Nov/ is that the next 
document that you have? That is 
the next document? 
Yes. 
I will tender that letter. 
(Letter put in and marked Exhibit 
11.)" 

That was Exhibit 11 on the Discovery, Sir. I now 
tender it, and it now beoomes Exhibit 6, I believe. 
THE COURT: Yes, Exhibit 6. 

EXHIBIT 6. 
Letter dated April, 
5th 1948, addressed 
to Bennett & White. 

MR. BARRON: Exhibit 6 is on the 
stationer/ of the defendant, the Municipal District 
of Sugar City No. 5. 
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" MUNICIPAL DISTRICT OP SUGAR CITY No. 5 10 
Office of the. Secretary-Treasurer, 

Raymond, Alberta. 
April 5, 

Bennett and White Calgary Limited, 
Calgary, Alberta. 
Gentlemen: 
According to our Tax Roll you owe taxes and 
penalties in the amount of $3,915.27. Would it 
be possible for you to pay this before the 13th of 
this month? 20 
In the event that it isn't paid, the Council have 
instructed me to advise you that we will have to 
have our Bailiff seize and if necessary sell enough 
of your goods and chattels to satisfy the account. 
This we dislike to do as it is an added expense to 
you. Therefore, may we have your cheque for the 
above amount before that- date. 

Yours truly, 
"D. M. Holladay" 
D. M. Holladay, 30 
Secretary-Treasurer." 

And then, Sir, continuing withqueation 77* 
(77-89) 
"77 Q And as a result of this letter this 

action was commenced? 
A It was right soon after that, yes* 

78 Q It was your intention, was it not, as 
stated in the letter, to seize the 
property in question? 

A That is what the letter states. 2+0 
79 Q Yes* Now, as I understand it,Mr. 

Holladay, in preparing Exhibit Number 
3, Mr. Carmichael established certain 
valuations which totalled $183,000.00 
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for the personal property and from 
$5,140.00 for the "buildings? 

A Wouldn't that bo $178,022.00 for tho 
personal property and $6,140<.00 for 
the buildings? 

10 80 GJ I am sorry. You aro right. And in 
arriving at those valuations he did 
so in on effort to cut down tho actual 
value of the items in question,? 

A I believe tho Assessment Act says 
that in making a personal proporty 
assessment, they shall be assessed at 
their fair, actual value, as if they 
were taken in payment of just debts or 
something to that effect, and I think 

20 that is tho way he tried to assess them. 
81 Q I see. He did not endeavour to assess 

a limited interest or anything of 
that nature, he assessed it on the 
basis that Bennett & White had a full 
interest in the property? 

A We had no way of knowing what interest 
they did'have. 

82 Q Yes, but you know what the problem is 
in this litigation, Bennett & White 

30 take the position that the ownership 
of the property is actually vested in 
the Crown. That is what thoy claim 
in this action? 

A Yes. 
83 Q But when Mr. Carmichael made this 

assessment he did not take that pos-
ition into consideration, or if he did, 
he did not agree with it. I mean, 
he did not make any allowance for the 

40 interest of the Crown in the items in 
question, assuming the Grown had an 
interest? 

A Does he have to take that into 
consideration? 

84 Q But I just want to know, did he or 
didn't he? 

A Ha assessed it at its fair, actual 
value• 
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85 Q Without -reference to any possible 
interest that the Crown might have 
in the property? 

A Yes. 
86 Q And I believe the Court of Revision 

and the Assessment Commission acted 
on the same basis, namely, that if io 
the Crown had an interest it was of 
no value, or that they had no interest 
of any kind? 

A State that again,will you? 
87 Q Yes, it is a little confused. Just 

following out what we have already 
established, in connection with Mr. 
Carmiohael, I suggest to you that 
when the Court of Revision heard the 
complaint and when the Alberta 20 
Assessment Commission heard the appeal, 
they both acted on the basis that the 
Crown either had no interest at all 
in the property or if it did have an 
interest, it was of no value. In 
other words, both the Court of Revision 
and the Assessment•Commission assessed 
Bennett & White for the fair actual 
value of the property in question 
without reference to any other interest 30 
in that- property. Now do you under-
stand that? 

A The decision from the Assessment 
Commission, may I read part of it? 

88 Q Yes. 
A 'After due consideration of 

these briefs and the evidence 
submitted the Commission is of 
the opinion that the property 
in question has been rightfully 40 
assessed to Bennett & White 
Limited. The Commission, however, 
feels that the assessments are 
excessive and should be reduced 
to amounts as follows:' 
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89 Q In other words, it follows from 
that that the only change that 
the Commission made was -to revise 
the valuations which had "been 
made by Mr. Carmichael? 

A Yes. " 
That concludes the Discovery, Sir. 
MR. HELMAN: Call Mr. Walden, 

No. 6. 
Plaintiff's Evidence. 

Edward Walden. 
(Examination) 

EDWARD WALDEN, 
having been first duly sworn, examined by Mr. 
Helman, testified as follows: 
Q Mr. Walden, do you live in Calgary? 
A Yes. 
Q Are you President and General Manager of 

Bennett & White (Calgary) Limited, the 
Plaintiff in this action? 
Yes. 

Q The agreement, Exhibit 1, was in force 
between yourself and. the Crown for the 
whole of the year 19U7? 

A Y us. 
Q Now,the property in the assessment list 

dated June l6th, 19k7> which has been 
made Exhibit 2, or which is now Exhibit 
2, It is Mr. Carmichael's assessment list, 
that consists, Mo?. Walden, of machinery, 
tools, plant, materials, equipment and 
articles provided by the plaintiff company 
for the construction of the-work set.out.in 
the contract, Exhibit 1? 

A Ye s. 
Q Now, on the 16th June, 19kl, which is the 

date of Exhibit 2, all. of those articles 
were at the site of the St. Mary's Diversion 
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and Irrigation Tunnel-, the subject of 
Exhibit 1. They were all. at the 
tunnel site? 

A ' Yes. 
Q And they were' all on Grown property? 
A Ye s • ' 
THE COURT: All on Crown property? l 0 
MR. HELMAN: . Yes. 
Q All the articles in the assessment list 

continued to be used for the W o r k 
mentioned in Exhibit 1? 

A Yes. 
Q And I see by the contract that the machinery 

and equipment which you are to supply is to 
be, in paragraph 12, supplied to the • 
satisfaction of the Engineers.- Was this, 
machinery and equipment and the articles 20 
discussed with the Dominion Government or 
the Engineer in charge? 

A Not at that time. But previously to sub-
mitting of the tender. 

Q Previously to the submitting of the tender? 
A We had to state on our tender form as :to 

what equipment we would supply. 
Q And it is highly special equipment? 
A The greatest majority of it is. 
Q THE COURT: I- take it, it was 30 

supplied to the satisfaction of the 
Engineer? : 

A Yes. : 
% MR. HELMAN: " It was supplied to 

the satisfaction of the Engineer? 
A Yes. .. 
Q And you realised that at the end of tho 

contract it would be greatly reduced in' 
value when you would get it back? 

A Yes. 1+0 
Q Now,the work was not completed by the end of 

192+7? ' 
A No. 
'4 And were the articles contained in this 

assessment list, Exhibit 2, necessary for 
the execution and completion of the work 
contracted for in Exhibit 1? 
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Ye n e 
And I take it your company was not carrying 
on any other work or performing any other 
contract in the Municipal District of Sugar 
City in 19i+7 oxcept this Exhibit 1? 
Not in that district, no. 
Not in that district. That is all I am 
getting at. Now, at the time the assess-
ment was made, namely on the 16th June, 
191+7» was. your company already in default 
under the contract, Exhibit 1? Had you 
been able to keep up your time schedule? 
No. 
THE COURT: What date? 
.MR.•HELMAN: I am mentioning the 
date of the assessment. They were already 
in default at that time. 
THE COURT: That date would be 
June 16 th. 
MR. HELMAN: Yes, the date that 
the list was made up, My Lord. 
Now, and you continued to be in default 
during the whole rest of the year of 191+7? 
Yes. 
I don't think you ever did catch up? 
No, never did catch up. 
Now, I have had you go through the list 
which has now been made Exhibit 2, with a 
view to you setting out what in your 
opinion are the articles that are motor 
vehicles, and we have had it typed out. 
Let us look at that. Will you look,at 
that and toll me whether in your opinion 
those articles are motor vehicles? 
Yes. 
And opposite each one you have set out in 
the original, and I have set out in this 
copy, the actual valuation that was placed 
thereon by Mr. Carmichael in that Exhibit 2. 
That is right, isn't it? Those figures 
on the right hand side are the actual 
valuation? 
Yes. 
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And when we take all of those articles 
that are alleged to "be motor vehicles, 
we get a total at the bottom of #120,930.00? 
Yes. 
THE COURT: 
are motor vehicles? 
MR. HELMAN: 
THE COURT: 
MR. RUSSELL: 

Just what you say 
Yes. 
Hov/ much? 
Gould my learned 

friend let me have a copy of that? 
MR. HELMAN: Yes, right away, 
am going to tender that as an exhibit so 
Your Lordship will have it before you. 
THE COURT: Yes, th is will be 
Number 7 < • EXHIBIT 7. 

Articles alleged to 
be motor vehicles. 

10 

A 
Q 

A 
Q 

It is an enumeration of what you say are 
motor vehicles? 20 
MR. HELMAN: Yes, are motor 
vehicles. 
The first item we have in that list on 
Exhibit Number 7 of the articles you say 
are motor vehicles, first of all there is 
what is called a Northwest Drag-line, which 
had a value fixed on i*c of #16,800.00. 
Will you describe what that is? 
I will show you this. 
You had a picture of it. Is this an exaot 30 
picture of the kind of one in this case? 
Or is it just the same type? 
It is the same, similar type. 
I thought it would be of some help to the 
Court if we put that in. 
THE COURT: It indicates what • 
kind of a thing it is? 
MR* HELMAN: -Yes, that is what a 
drag-line is, I would like to tender that 
as an exhibit, 40 

EXHIBIT 8, 
Photograph of a drag-
line. 
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10 Q Nov/ this Exhibit 8, it is called a gasoline 
drag-line excavator in this picture and has 
at the bottom of it a series of tractor 
treads? 

A Yes. 
Q • And does it move on its own power from 

place to place? 
Pl Yu G o 

Q And that is the power that is, that it uses, 
is mechanical power by gasoline engine? 

20 A Gasoline or diesel engine. 
Q THE COURT: Similar to any 

automobile? The power in it is in the 
engine itself? 

A Ye So 
Q MR. IIELMAN: What type of work 

does it do when it gets to the place? 
Earth moving, rock work, and anything in 
the way of cxcavation or elevating heavy 
pieces of equipment. 

30 G It lifts up pieces of dirt or other objects 
and moves it from one place to another, or 
loads it into a truck? 

A Yos. 
Q In tho course of its work it also moved 

from place to place while it is actually 
working? 

A Yes, 
Q As well as being moved from location to 

location whon required for difference types 
40 of work? 

A Yes. 
Q Now, the next article we have in this list 

that has been made Exhibit 7 is a Plymouth 
gasoline locomotive, a value of $3,000.00. 
It is the second In the list in Exhibit 7. 
It is the second on that list. Have you 
got a picture of a Plymouth gasoline 
locomotive? 

A No? sir, tĥ - only one we have is a battery-
50 driven locomotive, or a locomotive driven 

by a battery. This locomotive is a• 
gasoline venicle, and the chassis is mounted 
on four wheels and it operates on steel rails. 
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Q« It operates on steel rails? 
A Yos, it is us:Pd_ for hauling muck cars or 

rock cars in and out of the tunnel. 
Q Have you a picture of that locomotive? 
A I have a picture of a battery locomotive, 
Q Is it similar in type? 
A Similar in type. 10 
Q Only this is operated by gasoline? 
A This is operated by a battery and this one 

listed hero operated by gasoline. 
Q Is the general shape 
A Just about similar shape to the one there. 
Q You are pointing to the one at the top left 

hand corner of this list, and you say 
while this one is operated by electricity, 
.yours was operated by gasoline? 

A Yes. 20 
0 And it ran on rails and pulled cars from 

place to place? 
A Yes. 
Q I will tender that as an exhibit, 

THE COURT: It ran on rails? 
MR. HELMAN: Yes, My Lord. 

EXHIBIT 9. 
Photograph of a 
Plymouth Battery 

. Locomotive. 30 
Q THE COURT: This picture is a 

similar machine, only the one in the 
picture operates by battery and the one you 
had there operated witn gasoline. That;is 
the only difference? 

A , Yes. 
<k MR. HELMAN: • Now the next thing 

we have in this list is called a Koering 
dumptor. Have you got a picture of some-
thing like that which we can look at? 40 

A That is a similar model to what we had down 
at the job. 

Q I see. I tender that as an Exhibit, My 
Lord. 
TEE COURT: A Koering dumptor. 



hi. 

That will "be Exhibit 10. 
EXHIBIT 10. 
Photograph of a 
Kooring Dumptor. 

MR. HELMAN: This looks to mo 
like some kind of a truck which takes dirt 
and operates under its own power? 
Yes. That is either gasoline-driven, or 
diesel driven. 
With its own power? 
Yea. 
A kind of truck for moving the dirt? 
Yes, a heavy duty truck. 
The next thing I have in this list of 
articles that were assessed as against you 
and which we claim to be motor vehicles is 
a mucker unit* Have you got a picture of 
that Mr. Walden? 
Yes* It is very similar to that typo there, 
like that style anyway. That is not the 
exact style but it operates on the same 
basis. 
We had better tear this off and not give His 
Lordship too much in here. 
That just gives an illustration as to how 
the machine operates. 
That is a very similar machine? 
Yes. 
Perhaps we vri.ll just have what you have 
been pointing at to "bo marked because it 
is the top part of the page. Arc they 
both the same? 
Very similar, the same. 
We will mark that page. That is it there. 
THE COURT: What do you call it? 
A Mucker. 
A Mucker, That will be Exhibit 11, 

EXHIBIT 11-. 
Photograph of a Mucker 
Unit. 
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Q MR, HELMAN: What does a mucker do? 10 
A A mucker does similar work to what a drag-

line shovel does. That has a bucket 
attachment in front, and the mucker picks 
up the rock and brings it up over on to a 10 
hopper affair and carried by an endless 
belt and dumped into rock cars. It is 
mounted on wheels and runs 'back and forth 
on steel rails. It can be operated by 
electricity or compressed air. This one 
was operated with electricity. 

Q This mucker unit, on which a value of 
$1^500.00 was placed, was run on 
eleotricity? 

Q . THE COURT: Batteries? 20 
A No, a direct electric motor. 
Q Operated by an electric motor? 
Q MR. HELMAN: '. So that in fact it 

was a machine that was operated by an 
electric motor, it has wheels and on rails 
and it goes back and forth to different 
locations to do certain work in connection 
with carrying off mud or stone or whatever 
you happen to be excavating, 
THE COURT: Or rock or dirt or 30 
anything? 
MR. HELMAN: Anything we can call 
"muck", 
THE COURT: Yes. 

Q MR. HELMAN: Now the next thing we 
have in the typewritten list, Mr. Walden, Is 
an Owen Bucket, 

A That is part of the attachment which should 
have been assessed along with the Northwest 
Shovel. You cannot operate the shovel with i|0 
that drag-line without the bucket, 

Q The bucket is part of the drag-line? 
A Yes, 
Q Which bucket was given a value of $1,050.00, 

and it is really part of the Northwest 
drag-line that we have already put in a 
picture of? A. Yes. 
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THE COURT: It is part of 
Exhibit 8. 8 is the drag-line?. 

10 MR, HELMAN: Yes. 
Q And the bucket is the part of it that holds 

the dirt when it is scooped into the ground? 
A Yes. 
Q The next item we have down here is a Dozer 

blade. What is that? A. A Dozer blade? 
Q THE COURT: What is that? 
A What is that? A Dozer blade is an attachment 

that belongs further down in the list on the 
caterpillar tractor. To describe a dozer 

20 blade, they are approximately four feet 
long and three to four feet high and they 
are concavo shaped and attached to the front 
of a caterpillar tractor for the purpose of 
pushing dirt or rocks or any materials 
that require to be pushed along. 

Q It cannot be used by itself but it always has 
to be attached to a caterpillar tractor for 
use? 

A Yes. 
30 Q It is really an accessory to a caterpillar 

tractor? 
V A Yes to a caterpillar tractor. 

Q And the next thing we have in here is called 
a LeTourneau Carryall. What is that? 

A A LeTourneau Oarryall is a vehicle, it is 
;l-e T—o-u-r-n-e—a-u, 

Q We are going through in order, in the order 
exhibited there. Just tell us, what is' 
that? 

40 A . It is what we call a scraper unit. " It is 
attached to the rear of a caterpillar 
tractor and used for the purpose of scraping 
up dirt in the quantity of anywhere from 12 
to 28 yards at one operation, and used 
strictly for excavating materials such as 
dirt and gravel and light materials like 
that. 

Q It is attached to the tractor? 
A Yes. . 

50 THE COURT: It is the same as the 
dozer blade? 
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MR. HELMAN: Only it goes on the 
other end. 
It pushes dirt from one place to the other? 
Scrapes dirt and then conveys it. 
And it has wheels? A. Yes, 
And it moves on its wheels with the dirt 
after it is picked up, after it has picked 
it up. Have you got a picture of that? 
Yes. 
Is it the exact same type? 
Not, but a very similar type. 
It js a similar type of implement? 
Yes. 
Or vehicle? A. Yes. 
THE COURT: Exhibit 12. 

EXHIBIT 12 
Photograph of a 
LeTourneau Carryall 
Scraper. 

MR. HELMAN: The next thing we 
have on Exhibit '/ is called a Le Tourneau 
Dozer, $1,000*00. 
That is similar to the one mentioned just 
above there, a dozer blade. 
That is also an accessory to a caterpillar, 
and forms part of a caterpillar tractor 
unit? A. Yes. 
Well then, we have a caterpillar tractor 
and I think we all probably know what it 
is. Tell us what it is. 
A caterpillar tractor Is a vehicle which 
operates on its own power, and instead of 
having wheels it has .caterpillar tracks 
and it is used for pushing dirt or dragging 
dirt, or in heavy hauling. 
Any heavy kind of oonveyance that you may 
have? 
Yes. 
Have you a picture of a caterpillar tractor? 
Yes. 
There are two caterpillar tractors, and on 
the front of them on this picture is an 
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10 

20 

30 

40 

Q 

Q 

A Q 

A 
Q 

a 

A 

Q 
A 
a 
a 

a 

Q 

implement, is that the dozer "blade? 
Yos, that i3 the dozer blade. 
I would like to tender that for Exhibit. 
THE COURT: Exhibit 13. 

EXHIBIT 13 
Photograph of a 
Caterpillar Tractor. 

MR. HELMAN: The next item we 
have is a Bucyrus Drag-line. Is that a 
similar kind of a drag-line to the Northwest 
Drag-line we have already put in? 
Yes. ' 
It also moves on its own power? 
Yes. 
And conveyed from place to place in the same 
way? 
THE COURT: Similar to Exhibit 
8? 
MR. HELMAN: Yes. 
And then we had a Caterpillar Power Unit, is 
that something different from a Oaterpillar 
tractor? 
No, a Caterpillar Power Unit is an attach-
ment fixed to tne rear of the tractor for 
the purpose of operating the carryall. 
•It really should form a part of the carryall? 
Yes, in order to operate smoother. 
It just happens to be separate. It is really 

•A. Yes. part of it*? 
Have you a picture of a 
THE COURT: 
unit. 
MR. HELMAN? 
You are pointing to the 
catalogue there? 
similar to that. 
What is its purpose? 
it is hooked up to the transmission in the 
tractor, and geared up and as you notice 
on the exhibit there, there are wheels on it, 
and the tables which operate the raising 
and lowering of the scraper are there and 

power unit? 
Caterpillar power 
Yes. 
thing in this 
A. Yes, it is 

Its purpose is, 
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the operator can control that "by levers. 
Q I would like to mark that as an oxhibit. 

We are looking at Number 25 there. It has 
no uso aside from its attachment to the 
caterpillar tractor for that purpose? 10 

A The dozer blade can be operated from it, 
Q That is all part of the caterpillar tractor? 
A Yes, 

THE COURT: Exhibit lk» 
EXHIBIT 14 . 
Photograph of a 
Caterpillar Power 
Unit. 

Q MR..HELMAN: And then we have 
$300.00 worth of Koppel Mine Cars. What are 20 
those? 

A Those are steel cars with boxes on them, or 
the boxes are mounted on wheels which fun on 
steel rails, and the boxes are about five 
feet by four feet, or five feet by five feet, 
and they are used for the purpose of hauling 
the rocks or dirt out of the tunnel. ' 

Q You were using them on this job for. the 
••'••• purpose of hauling the rock out of the 

tunnel? A. Yes. 30 
Q And they were attached to the, to one of 

these locomotives? A. Yes, 
^ And it is like any ordinary mine car, that 

is used in any mine? A, Yes, that is 
right. 

Q THE COURT: Each, car would not 
have any power? A. No. 

Q MR. HELMAN: It is to be pulled 
by a locomotive? A. Yes. 
THE COURT: Yes, I see. 40 

•Q MR. •HELMAN: Now, then,lets go to 
the next page, and still dealing with Exhibit 
7, an Allis Chalmers Caterpillar Tractor. 

1 That is the same type of a tractor as 
Exhibit 13? . A. Yes. 

Q And that has the same function in your 
operations? 
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A It depends on which caterpillar tractor is 
listed here. There is one listed with an 

10 overhead loader* 
Q This is n $5,500*00 one. Do you think it 

.< had an overhead loader on it? 
A Yes, that one did. There is the machine 

mentioned and that is the work it does with 
a buoket and in that way. 

Q Do wo need "both of these pictures? 
A ' No. 
Q This is a picture of the type of, the kind of 

caterpillar we are describing as an Allis 
20 Chalmers Caterpillar Tractor? 

A Yes. 
Q Only this is made by another company? 
A Yes. 
Q I v/ill mark that as an exhibit. 

THE COURT: Exhibit 15. 
EXHIBIT 15 
Photograph of a 
Caterpillar tractor 

Q MR. HELMAN: This tractor with the 
f 30 overhead loader, it moved about from place 

to place on its own power? 
A Yes* 
Q Just like any tractor, but it had an over-

head loader. What does that do? 
A . Similar work to what the mucking machines 

do. It will excavate dirt, or rocks, bring 
it over the top of the machine, or dump it in 
a •aruck, or convey it along. 

Q This overhead loader, what do you call, is 
I|0 it a shovel that catches... 

A Yes, a shovel. 
Q It catches dirt, or rocks? 
Q . THE COURT: The operator pitches 

it over his head? A. Yes. 
Q MR. HELMAN: And he can carry the 

dirt and the rocks with the tractor if he 
wants to for some considerable distance? 

A Yes. 
Q That often happens, he carries it for some 
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distance before he dumps it into a truck? 
On occasions. 
And there might be an occasion when he was 
just moving the dirt or rocks to another 
part of the work? 
Yes. 
And then we have a Caterpillar Tractor. 
I suppose nothing special in that to dist-
inguish it from the other tractors we have 
already had? 
No, 
And caterpillar tractor again, and then a 
Le Tourneau Carryall. We have already had 
one of those, that is, in Exhibit 12. And 
you told us about it. And then there is a 
caterpillar tractor again, and a Le Tourneau 
Carryall and an Allis Chalmers H.D. lip 
tractor. 
That is a similar machine, caterpillar tractor 
But made by the Allis Chalmers people? 
Yes, kind 
And 3 dozer blades, $U,000.00, Those/are the 
kind, of blades which are accessories to a 
tractor? 
Yes. 
And used for this work? 
Yes. 
And then 2 Koering Dumptors, again, $12,000.00 
Those' are the kind of dumptors you have 
already•described, and which are a part of 
Exhibit 10. And then the last one we have 
is a Utility Wagon? 
A steel Jumbo. A drilling Jumbo made of 1+ 
inch pipe mounted on wheels which we took off 
the rock cars, and its purpose was for mount-
ing the drills to the front end and it con-
veyed the drills, the steel and pipe and then 
it was used for the purpose of drilling, and 
hauled in and out on rails by either the 
mucking machine or the locomotive. 
It. was a device that you made up out of a 
mine car? 
Yes, a mine car, and four inch pipe. 
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Q Aria It had a drilling apparatus cn it, and 
you would attach it to a locomotivo and push 
it to where you wanted to do soma work? 

A Yes, inside the tunnel. 
0 And it conveyed the drilling attachment from 

place to place, wherever you wanted it ? 
A Yes. 
Q And how leng was this tunnel when it. got 

through? 
A 2,100 feet. 
Q And they had rails running right through the 

whole tunnel as the work progressed? 
A The rails were picked up and moved ahead again. 
Q THE COURT: It was "bulled "by a 

locomotive? 
A Ye So 
Q MR. HELMAN: And hew many years 

experience have you had as a contractor, Mr. 
Walden? 

A As a contractor, 10 years. Building constr-
ue- t i c:n, 35 ya ar s. 

Q 35 years? 
A Yes, 
Q And you are thoroughly familiar with this typo 

of work, and ycu were in charge of it at Jiho St 
Mary's Dam'• for the company, the work at the ~ 
at.. Mary's Dam. A. Yes, 

Q And you are thoroughly familiar with the equip-
30 ment and the use it was put to? 

A Thoroughly familiar with it. 
Q And in your opinion, are all these articles 

set out in Exhibit 3 motor vehicles? 
A Ye So 
Q And the total figure we got for them is 

$120.)930.00 and that was taken on the basis 
of the value made by Mr. Carmichael in his 
original assessment? 

A Yes, 
2+0 Q Kir. Barren puts it to me that I did not estab-

lish about whether tv not you put up that 
$2+00,000.00 , $399,000.00, your company in fact 
set the bond required under Section 20 of the 

contract? 
A Yes. 

10 

20 
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Q Well new, in this list of items that Mr* 
Carmichael prepared, which is Exhibit 2, 
there are a considerable number of items 
which we have which were to be called 
"consumable items", items which would be used 
up in the course of the work, completely used 
up or destroyed*. Nov/, I just v/ant to go 

• through with you, I didn't have this separate-
: ly typed out, so if your Lordship v/ould prefer go 
me having them typed out at, noon, I could get 

' them typed out, and then it will save you the 
bother of writing these down*. I will just go 
through them with the witness, and figures* 
First cf all, used timbers, #110.00, 
contained in the assessment list. Page 2. V/hat 
would happen to this before the job v/as fin-
ished? 

A In the terms of the contract, we were to 
supply to the Dominion Government 44,000 board 20 
feet of timber used for the purpose of shoring 
rock inside the tunnel, used 

Q I am talking about certain/timber v/orth 
#110.00 in this item. 

A That is the property of the Government. 
Q . Air nose, #125*00? 
A That is a consumable article.' They were 

used for the purpose of conveying from the 
compressors to the drilling machine, and that 
was used day by day with rock falling on it 30 
and a considerable amount of air hose used 
throughout tho entire job* 

Q There were a certain number of timbers you 
used for shoring up? 

A Yes. 
Q And' they would have , no use after the • job was 

through? 
A Yes, 
Q And then certain things we have called "pipe-

line" and "water, line"? , . 40 
A They had- the same abuse as the air hose. 
Q Those v/ould be valueless? 
A Yes, continually buying that stuff. 
Q Ycu were continually buying that stuff. What 

about items such as barrels,pipe nipples? 
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The same thing applies there, if 'the pipe is 
damaged or nipple damaged, 
THE COURT: I take it there is 
quite a lot of that stuff? 
ME. HELMAN: Yes, it all totals 
$3,099.00. 
THE COURT: Couldn't you agree 
that that was what he calls a material 
MR. RUSSELL: I think "before Mr. 
V/alden leaves the stand, we should have an 
opportunity to cross-examine. 
THE COURT: Yes, of course. Have 
a list typed cut. It would be useful. You 
can probably agree on what the typed sheet 
shows- consumable materials, like timber and 
so on. If you cannot, we will have to stay 
here and go into the details. To save time, 
I would suggest that you make that list and 
then, this witness can tell me that this is a 
list of that kind of stuff. And if you are not 
satisfied you dan cross-examine. I take it 
there is considerable. 
MR, HELMAN: Yes, Sir, and the 
total is $8,099*00. 
THE COURT: How much? 
MR HELMAN: $3,099.00 worth of 
these consumable items. Those would be con-
stantly used up as the job was progressing. 
THE WITNESS: Yes. 
MR. FELMAN; And if Mr.Carmichael 
found some of it there on June 16th, by Sept-
ember when he actually entered it in the 
assessment Roll the chances are most of that 
would be used up? 
Yes, ' 
And in any event, by the completion of the 
contract it would have been entirely replaced 
with new items? 
Yes. 
Just answer my learned friend. 
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No.7 
CROSS-EXAMINATION'BY MR. RUSSELL: 
Q Now, Mr. Walden, subsequent to your Examina-

tion for Discovery,'I believe you prepared 
under the Order of the Appellate Division, 
Supreme Court, a list which corresponds with 
the Personal Property List which is Exhibit 2 
today, and in which you deemed to show the 
location of the various articles included in 10 
Exhibit 2 at the time of the Examination for 
Discovery. Is that correct? 

A Yes. 
MR.'HELMAN: I don't see what the 
effect of this is. This is something as to 
where the stuff was at the time of the Examin-
ation for Discovery, which took place ... 
MR. RUSSELL: I don't care to argue 
the point. I am wondering if he has an orig-
inal or not. 20 

: MP. HELMAN: I care to argue it 
right now and I don't think it is admissible. 
My friend had the witness prepare a list of 
the whereabouts of the machinery .... 
THE'COURT. Was it discussed in 
the Examination for Discovery? 

. MR. RUSSELL: Yes. 
MR. HELMAN:. That does.'not make it 
admissible. It is where the machinery was in 
July 19U8. •„ 30 
THE COURT: Ask the witness about 
it. 

Q MR. RUSSELL: , Is this tho list you 
prepared, Mr. Walden? 

A There is nothing on it to indicate that I 
prepared it. 

Q Tell me what that is? 
A It is a list of equipment, of the list that 

you have there, 
Q In Exhibit 2? . UO 
A Which indicates where the equipment was at 

the time when the last Examination took place, 
and I had, to the best of my ability, lists 
where this equipment was. 
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MR. RUSSELL: This is a list pre-
pared "by you? 
Yo a. 
Put that in as an exhibit. 
MR. HELMAN: I object. It chows 
something that took placo in 1943. What is 
the whereabouts of these materials and equip-
ment in July 1948 to do with the Assessment 
made in Juno 1947? 
THE COURT: What is the purpose 
of it? 
.'MR.RUSSELL: . The purpose is this, 
in his Direct Examination the witness said 
that all those were necessary on the job. 
THE COURT: Yes? 
MR.-RUSSELL: This list shows a 
large number of those articles were not on 
the job, they were removed from the job* 
THE COURT: Were they on tho 
job in 1947? 
MR. RUSSELL: Yes, they were on 
the job in 1947. 
THE COURT: What difference 
would it make where they v/ere in 1948? He says 
+hoy were necessary on the job in 1947* 
MR. RU3SSLL: And he also said 
they were continued to be used on the job sub-
sequent to the assessment. 
THE COURT: Is that right? 
Yes. 
MR. RUSSELL: I think it is a 
very important piece of evidence, My Lord. 
MR, HELMAN: My friend has con-
stantly been, from the Examination for 
Discovery, trying to deal in what happened 
to these things, what happened to this con-
tract after it was all through. What took 
place in 1948. On this question the matter 
went to the Appeal Division, and the Court 
there held he was trying to ask about a negot-
iation between the Dominion Government and 
the Contractor about his release from further 
performance of the contract, and Mr.Justice 
Ford, in delivering the judgement of the 
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Appellate Division, said? 
"All these questions are irrelevant and 
the Defendant (Respondent) is not entit-
led to the production asked for. The 
assessment and taxation is for the year 
1947 and the plaintiff's claim for the 
declaration asked, as well as the claims 
of the defendant on its counterclaim, so 
far as the latter relate to.the property 10 
covered by the contract, depend not upon 
any relief from performance which may 
take place after 1947* but upon the con-
struction which may bo given to the con-
tract as an existing one." 

What has this to do as to 
. the whereabouts of these goods and chattels 
in 1948, at the time the Examination for 
Discovery took place. I have no objection to 
my learned friend asking as to where these 20 
things and chattels were at the time of the 
assessment. 
THE COURT: - What does it matter to 
you where the things were a year after? 
MR. RUSSELL: Amongst other things,the 
subject matter of this argument is a contract 
in which the Plaintiff is claiming ownership 
of those articles. 
THE COURT: Yes. He is claiming that 
during 1947t "the year they were assessed,they 30 
were, not his property but belonging to the 
Crown. You can cross-examine him on that 
point, as long as you want to. I do not see 

• where this property happens to be in 1948 is 
of any consequence, 
ME. RUSSELL: Don't; you think it would 
assist you in establishing the ownership,of 
these articles under this particular clause 
in the contract quoted by my learned friend? 
THE COURT: 15? 40 
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MR. RUSSELL: Clause 15 in the contract. 
I am just starting at the middle of it: 

"shall "bo the property of His Majesty 
for the purpose of the said works and 
the same shall on no account he taken 
away, or used, or disposed of, oxcept 
for the purposes cf the said works, 
without tho consent in writing of the 
Engineer." 

THE COURT: Would that he not con-
fined to tho year 1947? 
MR. RUSSELL: This contract covered 
the entire arrangement. 
THE COURT: Your assessment is only 
for one year. Did you make any other assess-
ment for the year following? 
MR..RUSSELL: Yes, we did, hut notwith-
standing that, the matter is a 1947 assess-
ment, I believe this is extremely useful to 
Your Lordship to show what articles were 
retained on the job and what articles removed, 
also to shew what articles were consumed in 
the work and what articles were not consumed. 
THE COURT: Even if they were re -
moved from tho job, wouldn't the Grown still 
own them until the contract was completed? 
MR. RUSSELL: No.. We take the posi-
tion the Crown never did own those articles. 
THE COURT: If they did own them, 
if they were the property of the Grown under 
this contract, they remained the property of 
the Crown until the job v/as completed and 
their location, it seems to me, v/ould be 
Immaterial, v/here they happened to be. 
MR. RUSSELL: My Lord, is not the 
inference that if the plaintiff was moving 
these articles from place to place 
THE COURT: Yes. 
MR..RUSSELL: • notwithstanding the 
provisions of this contract, they were excer-
cising a degree of ownership over those things? 
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THE COURT: He is an agent of the 
Grown, and he is using them and managing 
them. If I have a chattel mortgage on a 
farmer's property, he may have a half dozen 
farms situated ten miles apart and can move 
stuff around, and take it from one place to the 
other. It does not detract from my claim 

on the goods. 
MR* RUSSELLi I would think it would " 
have some "bearing here when the contract pur-
ports to show nc articles shall "be removed 
from the vr0rk without consent of the Crown. 
THE COURT: That was a warning to 
him not to take them away and if he did take 
them away, and the Crown did r.ot see fit to 
exercise this right to reclaim them, it is 
all right, I suppose, "but it would not inter-
fere with any ownership of the stuff, no 
matter where he took it. 
MR. RUSSELL: If the Crown owned 
those articles, and without the consent of 
the Engineer, and presuming I could prove 
that — — 
THE COURT: The Crown didn't 
"bother about where the stuff was taken,that 
is it's risk, I vyould think* I do not see 
what difference it makes to the ownership of 
the goods as to where they happen to be loc-
ated. I do not see that, I do not see what 
difference it would make. The Crown would 
have said immediately he took this stuff away, 
"Here, Mr. Bennett & White, you bring the stuff 
back or we are going to take possession of 
it, and close out this contract, lou are 
violating a term of it." 
The term that the Crown have rights, but as 
to whether the goods might have been moved, 
I do not see that has anything to do with the 
right of ownership at all. 
MR. RUSSELL:. We feel, My Lord, it 
does have some bearing. 
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THE COURT: I do net care what you 
foel, it is what the facts are. Here, I take 
it, in "brief, this matter has resolved itself 
simply to whether these goods were the prop-
erty of the Crown, and under that clause of 
the contract that sets that forth. It seems 
to mo after the goods were "brought on the job, 
they then became the property of the Crown, 
and moving them off the job would not elimin-
ate them from Crown ownership. 
MR. RUSSELL: Not if you take it to 
give the Crown ownership in the first place. 
I submit it is one circumstance which may be 
looked at to decide what the effect of Clause 
15 was in the contract. Other than that - — 
THE COURT: The important fact is 
where the things happen to be. This witness 
says they were there on the job when they 
started work, brought there for the purpose 
of doing the job they were obliged to do under 
this contract. 
MR. RUSSELL: There is another point 
for which +-his document is valuable and that, 
is to assist us in establishing what mat-
erial was consumed on the job and what re-
mained In existence as at the time of the 
Examination for Discovery. In other words, 
what were consumable articles and what were 
not consumable articles. 
THE COURT: You can examine the 
witness on that point. 
MR. HELMAN; I will give you the 
list of consumable articles. 
MR. RUSSELL: Perhaps we are not 
convinced your list is the list we should 
adopt. 
MR. HELMAN: Do you want to show 
something else is consumable that we do not 
want to claim is consumable? 
THE COURT: When you get that 
list, if you are not satisfied those are all 
the consumable articles, you cross-examine 
this witness and find out. 
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MR. HELMAN: If my friend wants to 
add to It, we would "bo glad to have him add 
some more consumable articles. 
MR. RUSSELL: We will endeavour to 
help my friend in stay way. 
THE COURT: I suppose the plaintiff 
would be willing to call everything consumable. 
MR. RUSSELL: Yes. 
THE COURT: When you get that list, 
if you are not satisfied with it, you cross-
examine this witness and get any information 
that you can now* It is just a matter of 
saving time* If you want to take up the time 
of the Court and your own time, and get it out 
in full from this witness's mouth, go ahead 
and do it* 
MR. RUSSELL: . I feel this part-
icular document would go a long way in corro-
boration of the list being prepared at noon 
by my friend. 
THE COURT: I don't know anything 
about that list now. We are dealing with 
consumable things at the moment, and a means 
is. suggested of settling what they were. 
There is a better way to do it. You can get 
the' information and then cross-examine this 
witness all you like. 
MR. RUSSELL: The situation was at 
the time of the Examination for Discovery 
that operations had more or less ceased. I 
think my learned friend will agree with that. 
THE COURT: Yes. I suppose they 
had. 
MR. RUSSELL:- It follows from that 
that articles which were valuable at that 
time were not subsequently consumed on the 
job. 
THE COURT: Yes. 
MR. 'RUSSELL* And this particular 
list 
THE COURT: You can get that from 
the mouth of the witness when you get the 
list. 
MR. RUSSELL: Yes. 
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MR. HELMAN: My friend la just 
trying to clutter up the record. There is 
no . hiding what vie are doing. Ho has a list 
of where wo have all this machinery and 
equipment at the time of tho Examination for 
•Discovery, at a time when the most of ouch 
work had more or loss stopped. And ho wants 
to put It in, not for the purpose that he say 
to show what was consumable•and what was 
not 
MR. RUSSELL: I will say what I am 
going to put it In for. 
MR. HELMAN: I have a right to 
take the whole objection without Interfer-
ence. Would you mind sitting down and let 
me finish my objection? 
MR. RUSSELL: Would you mind, sitt-
ing down until I finsh what I am saying? 
THE COURT: We will hear the 
objection first. 
MR. HELMAN: My friend got a list 
from us of where the machinery and equipment 
was in July 1948. The Appellate Division 
said that anything that took place after 1947 
has nothing to do with it v/here the assess-
ment was begun in 19U7» Nov/, my friend comes 
forward with the suggestion there are certain 
items still contained in there which we said 
were consumable items. I am willing to give 
my friend the list of what we contend v/e re 
consumable items. And to the extent that he 
can find any of them in this document, he 
can go ahead and say in 1948 they still exist 
but from all of that this document is of no 
effect and has no relation to this lav/suit 
where my learned friend is trying to slide 
it in and say it has something to do v/ith 
consumable items. It shows the v/hereabouts 
of material and equipment in July 1948, for 
the year after the assessment, 
THE COURT: The Appellate 
Division seems to have dealt v/ith this thing. 
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MR. RUSSELL: Tho Appellate 
Dlvisich answered that question. The only 
reason this list was drafted was "because the 
Appellate Division ordered it. 
THE COURT: The list of consum-
able goods? 
MR. RUSSELL: A list of the goods 
we have shown their location at the time of 
the Examination for Discovery. 10 
THE COURT: I thought that the 
Appellate Division said what happened to thpse 
goods in 1948 is not relevant. It strikes me 
that it would not be relevant. 
MR. HELMAN: •' I want to ask your 
Lordship for permission to make it while he 
is still talking. He was saying why this 
list was produced. During the Examination 
Mr. Russell asked the witness: 

"Now, are the chattels which were 20 
assessed in the possession of your 
company?" 

"Objection was raised that possession is a • 
question of law. The question should be 
answered'in view of the dispute as to the 
right to seize and sell to enforde the 
claim for taxes," 

That is all my 
friend was getting this document for. He • 30 
wanted to know whether he. could seize and 
sell and he wanted to know where these goods 
were, in 1948. He is wanting to put- them in 
for an improper use and. clutter up the 
records. 
THE COURT: To .seize them or 
sell them, what is the difference where they 
are? -'If you can not find them, that would 
be his funeral, I will not admit that docu-
ment now, Mr. Russell. No. 40 

Q MR. RUSSELL: Mr. Walden., I think 
that you were aware, and gave instructions 
that after the assessment was made, notice of 
objection was made to the Municipal District, 
is that correct? 
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Through Mr. Helman. 
And notice of objection was sent to the 
Secretary-Treasurer of the Municipal District? 
Yes. 
Is the Notice of Objection which was prepared 
on year instructions, or stating the grounds 
of your complaint to the Court of Revision of the 
Municipal District? 
Ye a. 
THE COURT: Notice of the 
objection to the assessment,, You say that is 
what this is? 'What do you call it,Mr.Russell? 
MR..RUSSELL: Notice of Objection 
to Assessment. 
TEE COURT: That will be Exhibit 
16. 

EXHIBIT 16. 
Notice of Objection 
to the Assessment. 

MR. RUSSELL: At that time, Mr. 
Walden, you set out certain objections to the 
assessment? 
Yes. 
I will just read these to Your Lordship. It 
is addressed to the Secretary Treasurer, 
Municipal District of Sugar City Number 5, 
Raymond, Alberta. 

" The undersigned hereby complains 
that tne property assessed as' set out in 
the Assessment slip dated September 22nd, 
19^7, relating to certain personal pro-
perty at St. Mary's River Dam has been 
improperly assessed for the following 
reasons:-

1. The said personal property is only 
temporarily within the Municipal 
District and is not subject to tax-
ation. 
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2. The said assessment contains a con-
siderable number of motor vehicles 

' which are'exempt from assessment. 
3. The said assessment on personal pro-

perty has been made only in relation 
to the personal property of the 
undersigned.and is an attempt by the 
Municipal District to discriminate 
against it and other Construction 
Companies operating in the locality 
without it being intended that a 

. general assessment of personal pro-
perty in the Municipal District 
should be made, and therefore the 
said assessment is illegal and void. 

4. ' The said assessment is too high. 
DATED'at Calgary, Alberta, this 15th 

dav of October, A.D. 1947. 
BENNETT & WHITE CALGARY 

LIMITED 
Per:HELMAN MAHAFFY & BARRON 
Per: S.J« Helman, 

Its Solicitor. 
The address for service of all notices on 
tne .Complainant is at the office of its 
solicitors at the address given above. " 
That, was a document which was originally 
submitted -as the basis of your objection 
to this assessment, is that correct? 
Ye s. 
MRI* HELMAN: I don't think my 
friend — Road the letter immediately after-
wards, raising other problems. 
THE COURT: • : It speaks for itself. 
MR. RUSSELL: Now, to make mv friend 
happier, I will put "chat document in now. 
Subsequently, I think you prepared a further 
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letter stating further grounds for your 
objection to the assessment, is that correct, 
which was also mailed to the Secrotary-
Trensuror, and to be used before tho Court 
of Revision? 
It depends upon what letter. 
I will show you the letter. 

Show him the letter, 
whether he wrote it and what 

Subsequently — — 
Show him the paper,, 

TME COURT: 
and he can 
it was for. 
MR. liUSJEi^L 
THE COURT: 
look at.it. 
MR. RUSSELL: Was that letter sent 
by you to tho Secretary Treasurer of the 
Municipal District Sugar City? 
MR. HELMAN: It was not sent by 
him. It was sent by our firm-
THE COURT: Tell me what that is, 
It is a letter sent by air. Helman tc Sugar 
City with a further dispute. 
On behalf of your Company? 
Yes. 
MR. RUSSELL: 
Ootobor 25th, 19U7? 
Yes. 

THE COURT: 

That letter is dated 

Exhibit 17. 
30 EXHIBIT 17. 

Letter dated 
October 25, 19U7. 

It is a further protest against the assess-
ment. 
MR. RUSSELL: Yes, that is what 
it would be. 

Q Now, I wonder if you can explain to us this 
reason you have, you were the manager, I think, 
and President of the Company at the time the 

UO original objection went in to the Municipal 
District. You were an officer for the company 
at that time and you knew there was a matter 
of some $183,000.00 worth of equipment in 
dispute at that time. The ownership and the 
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assessment of the property-, is that correct? 
Yes. 
How is it, then, that you made such an obvious 
oversight that you had not in your first 
notice of objection mentioned the rather 
important fact that you had no property in 
that machinery? 
MR. HELMAN: I think my friend is 
trying to get me fired as solicitor for 
Bennett & White. 
THE WITNESS: I raised the objection 
and I asked Mr. Helman, at that time I didn't 
give Mr. Helman, at least, I don't recall 
giving Mr. Helman a copy of our original 
contract. I raised the objection we were on 
Crown property and that all our vehicles were 
motor Vehicles. And we didn't go into it 
much at that time till we found we were going 
to be assessed for the whole thing. 
MR. RUSSELL: The most important • 
point on the objection you are claiming now, 
namely, that the Crown owned this property, 
was never even mentioned in your first notice 
of objection. It went in as an afterthought. 
THE COURT: An oversight of the 
solicitor. 
MR. HELMAN: My friend keeps say-
ing "you did". It was myself. They are all 
signed by me. I don't think it is a legit-
imate cross-examination. 
THE COURT: I see they are both 
signed by the company's solicitors, the firm 
of Helman, Mahaffy & Barron. I would take 
it that the position is this, that the sol-
icitor overlooked that particular item in 
sending in hurriedly the first objection, 
but he sent you another on": within ten days. 
I can easily understand how it might have 
happened. 
MR. RUSSELL: Yes. 
THE COURT: This witness says that 
he doesn't think that he gave Mr. Helman the 
copy of the contract when he first went to 
see him about that assessment notice. Go ahead. 
I don't know if it is of any consequence. 
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MR. RUG JELL: 
Tour Lord ship' 
THE COURT: Yes, 
very important phase of the 
it was not mentioned in the 
MR. RUJJELL: They 
they were owners until 
THE COURT: I don 

I simply draw that to 
attention. 

it is obviously a 
objection, but 
first notice, 
never even thought 
t think it 

matters what they thought. The contract 
speaks for itself, Exhibit 1, and it is 
there in plain English. And it speaks for 
itself. We are not going to vary it here. 
Go ahe ad. 

Q MR. RUJJELL: Subsequently to the 
Hearing of the assessment Commission, I 
believe you received a notice setting down 
what the, the Court of Revision I mean, you 
received a notice of the decision of the 
Court of Revision stating what the finding 
of that Court of Revision was? 
MR. HELiREN: Do you want to put 
that in? I have no objection to you putting 
it in. I do not think he ever got it. It 
camo to our office. 
MR. all J SELL : 
It is 
THE COURT: 
MR. RUJJELL: 
the Court of Revision. 
THE COURT: 
of the Court 
MR. RUSJELL: 
what it is called 
MR. HELMAN: 
itself sits 
THE COURT: 
that to the 
MR. RUJJELL 

of Review? 

as a Court 
Asso ssment 

Yes, I will put it in. 
What do you call it? 
Notice of Decision of 
Notice of the Decision 

? 
Well, of Revision is 
The Municipal Council 
of Revision. 
And then it v/cnt from 
Commission? 
Yes. 
EXHIBIT 18. 
Notice of the Decision 
of the Court of 
Revision. 
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Q MR. RUSSELL.: I believe subsequent 
to yon. receiving the judgment of the Court 
of Revision, you then filed on appeal with 
the Secretary Treasurer of the Alberta Ass-
essment Commission, is that correct? 

A Yes. 
Q I think possibly my learned friend will admit 

this document. 
MR. HELMAN: I have no objection .10 
to it going in. My friend wants to put in 
our Notice of Appeal to the, Assessment 
Commission. I have no objection to it going 
in. 
THE COURT: Notice, of Appeal to 
the Assessment Commission, all right. 

EXHIBIT 19. 
Notice of Appeal to the 
Assessment Commission. 

Q MR. RUSSELL: After that, the 20 
Alberta Assessment Commission sat and heard 
representatives from both the Municipal 
District, the Defendant, and yourself, is 
that correct? A. Yes. 

Q Were you present at the 
THE COURT: Their decision is 
in now. 
MR. RUSSELL: Yes, their decision 
is in. 

Q Were you present at that Hearing, Mr.Walden, 30 
of the Alberta Assessment Commission? 

A Which one? . 
Q That was the second one. 
A Were they in the Court House in Gaigary? 

THE COURTs . Where was that held? 
MR. RUSSELL: At Raymond, in the 
Municipal office. 
THE WITNESS:. Yes, I was there. 

Q MR. RUSSELL: Were you represented 
by counsel? A. Yes, Mr.Barron was there. 40 

Q And eventually you got a decision which is, 
I think, now on the file as Exhibit 5? 
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Yes. 
Q You arc familiar with tho doc ision? 
A Ye a. 
Q How, thcro was a viva vooo hearing, your 

solicitor made representation 'at that time 
to tho Assessment Commission, and I "believe 
also tho Municipal District made represent-
ation, and subsequent to that did you not 

10 supply a written brief by your solicitor? 
A I don't recall. 
Q Perhaps my friend will admit that. 

MR. IIELMAN: I don't see v/hy we 
should clutter up this record with a written 
brief. Tnis case is obviously, possibly will 
end up in tho Supremo Court of Canada, and 
are wo going to shorten these argument's? 

Q MR. RUSSELL: Did a brief go in from 
you or your counsel? 

20 A I can't say now. 
Q I am not going to -ask you to produce it. 

MR. HELMAN: I think we put one in. 
Q THE COURT: Was there one? 
A I don't recall, Your Lordship. 

MR. HELMAN: It is right in the 
decision. Tho decision says that written 
briefs were put in by counsel representing 
this man. 
THE COURT: It was a written 

30 argument against the assessment? 
MR. RUSSELL: Yes. 
THE COURT: We will probably have 
another one much more elaborate before we 
get through'with this trial. A written 
argument was filed? 
MR. RUSSELL: Yes. 
THE COURT: And the Commission 
gave the decision against them? 
MR. RUSSELL: Yes. 

40 THE COURT: Mr. Helman admits 
that that is what happened. His brief then 
didn't convince the Commission so I will 
probably get a better one. 

Q MR. RUSSELL: Now turning to this 
list of motor vehicles you put in as Exhibit 
7, Mr. Walden. 
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A Yes. 
Q Was this list prepared "by yourself?. • 
A Yes. I marked the motor vehicles from the 

original Assessment List of what I consid-
ered 

Q You drew this list up yourself? 
A Yes. 
Q What characteristics of these vehicles did 

you, or what characteristics did you take in 10 
determining that these were motor vehicles? 

A All mobile equipment, or some of the items 
there are part of a unit, such as that dozer 
blade which is part of the caterpillar 
tractor. 

Q Just looking at this list briefly, this 
Northwest Drag-line, it is power operated? 

A Yes. 
Q On tracks? 
A On caterpillar tracks. 20 

On caterpillar tracks? 
THE COURT: I suppose, Mr. 
Russell, it is a question of argument 
whether that in, those various articles en-
umerated in Exhibit 7? come within the cate-
gory of motor vehicles. That is probably a 
matter of argument. This witness or a hun-
dred witnesses could give me their opinion. 
I don't know if that would be of much help. 
We have a clear illustration of what they 30 
look like and how they operate, and he claims 
they are motor vehicles. You may be intro-
ducing some other evidence to suggest they are 
hot motor vehicles. However, go ahead. It 
may be helpful to me to get what this witness 
thinks about it. Go ahead. 

Q MR. RUSSELL: This Plymouth gaso-
line locomotive, I believe you said it ran 
on rails? 

A Yes, it ran on rails. 4-0 
Q It was a power operated? 
A Gasoline power. 
Q Gasoline power. And this Koering Dumptor,was 

it on tracks? 
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No., that is only an illustration there. It 
is a heavy duty truclc of a very short wheel 
"base. 
On wheels? 
Yes, on rubber tyred wheels. 
And this Mucker Unit, do you — according to 
the picture there are no wheels on that item? 
There are wheels. 
Does this iiuclcer Unit run on rails? 
On rails. 
Is it power operated in itself? 
Electric motor, 60 horse power electric 
motor. 
Do those oiectric motors cause it to move 
hack and forth on the rails? 
Yes. 
It does not travel on the ground at all, 
just on the rails? 
On rails, yes. 
These two Carryalls with the list, one on 
page 3 and another on page 5> ^re they 
tractor drawn? 
Yes. 
Do they have no motor in them at all? 
No. 
They are trailers, a form of trailer? 
Yes. 
They are trailed after some other power-
operated equipment? 
Yes. May I say something in addition to 
that, in connection with that scraper it-
self, a very similar machine of that nature 
which is called a Turnapole. You are work-
ing now to determine whether that is a motor 
vehicle, and in my opinion that is a motor 
vehicle, compared with other types of equip-
ment of a similar nature. It is used for that 
similar purpose. 
These caterpillar tractors, some of them 
were equipped with accessories and some were 
not. Some of them had, one had considerable 
equipment added to it. Is that correct? 
I don't get you. 
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I believe the Allis Chalmers, which you 
described, had some sort of bucket on the 
top? 
That bucket can be used on the same principle 
as a dozer blade. It is used on the same 
principle. It has various operations. 
Yes* When you buy the tractor do you necess-
arily buy the dozer blade or the bucket or 
the power take-D'ff? 
They are all additional accessories. 
They are something that does not come with 
the tractor? 
No. 
THE COURT: I suppose the tractor 
would not be of much use in connection,would 
not be of any use in your work without these 
accessories? 
That is right. 
Would it be? 
No, very'little use'unless you have these 
accessories. You oould not haul anything. 
The machine is practically useless without 
a power takeOoff. 
MR. RUSSELL: You mean for your 
particular work? 
Yes, or for any type of work. 
THE COURT: In digging a tunnel, 
that is what this contract is about, would 
these various machines that you claim to be 
motor vehicles, would they be of any use to 
you without the- accessories that are being 
described? 
None whatever. 
None whatever? • 
No. 
The accessories on automobiles, Mr.Russell, 
one important accessory Is a heater in a 
motor car, but you can get along without it. 
It is not an essential part. That is what I 
am trying to get from this witness. 
These are essential. 
These are essential parts of the machine. In 
other words, the machine would not be any 
good for the work he is intending to use it 
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in themnGlv.es motor 
They are simply 
We will hear a lot of 
I have no doubt, before 
What are these two 

for. They are no" 
vehicles, of course. 
LiR. RUSSELL: 
accessories. 
THE COURT: 
a vgumon t s about that, 
we get through. 

Q MR. RUSSELL: 
Koerlng Dump tors. Were they on tracks? 

A Ho. There is a picture, I think, which 
would define them very clearly. 

Q They have a motor? 
A Motor operated, either gasoline or diesel. 

THE COURT: That is Exhibit 10? 
MR. RUSSELL: Yes, Exhibit 10. 
MR. HELMAN: Your Lordship probably 
could give us more evidence about the use of 
these machines than any of us here. 
THE COURT: I think I have a clear 
enough idea of how they work and what they 
are used for. 
MR. RUSSELL: Now, My Lord, I was 
wondering whooher we might adjourn now until 
that list is presented. 
THE COURT: Now, I don't want any 
adjournments if they can be avoided. 
MR. HELMAN: I will give my learned 
friend the list. It is in ink now, and ho 

. can have it. 

. THE COURT: There are a lot of 
cases waiting to be heard, when you gentlemen 
get through. We want to go on as far as we 
con. Is -chis the list? 

A I MR. HELMAN: 
going zo have typed 
THE COURT: 
ing? 
MR. RUSSELL: 
THE COURT: 

This is 'the list I was 
Is it in legible writ-
Yes. 
That is furnished to 

you as a list of the consumable goods, is 
that right? 
MR. HELMAN: Yes. 
THE COURT: All right. 
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Q MR. RUSSELL: You list these used 
timbers as being consumable items. What were 
they consumed, how were they consumed in the 
work? 

A Shoring the rock in to the tunnel. In lots 
of cases — 
THE COURT: Put that in as an 
exhibit* 
MR. HELMAN: I would ask leave to 10 
replace it with the typewritten document. 
THE COURT: If it is legible 
writing - — 

EXHIBIT 20. 
List of consumable 
items. 

Q MR. RUSSELL: And then you show a 
a quantity of air hose, quite a lot of air 
hose, as being consumable* Was that incor-
porated into the dam? 20 

A Incorporated into the process of drilling 
the rock out. (i0 
THE COURT: What/you call it? 
MR. RUSSELL: The air hose. 

Q What you mean, do you not, it simply deprec-
iates? 

A Yes. 
Q Just the same as a motor car depreciates 

from wear? 
A Although the depreciation is much heavier. 30 

THE COURT: Let me look at that 
for a minute, would you? Air hose. I 
thought that you said air holes. 
MR. HELMAN: It is just stuff that 
is used up in a few weeks or a month instead 
of lasting for any length of time. 
THE COURT: Yes. All right. 

Q MR. RUSSELL: That air hose, is it 
not like these timbers, it is not something 
you use in the actual dam itself? Not 1+0 
construction material? 

A It is construction material. It is the same 
way as the drifter, in my opinion. It is 
material used in the construction, in the 
excavation of rock. 



It wears out fast. It is not-used like 
cement, or rook itself? 
No, you can lay a 200-foot length of hose 
today and the piece of rook comes down on it 
THE COURT: Wo should describe 
"both consumable and perishable. They are 
consumable in the sense they wear out with 
use. I don't know what is on that list,but 
it pretty well applies to most of it. 
I/iR. HELMAN: It is just the rapid-
ity with whioh it wears out. 
THE COURT: Take timbers, you put 
that into there. I suppose that timber is 
lost? 
MR. RUSSELL: Anything that is in-
corporated into the darn. 
THE COURT: It is useless for any 
further purpose except what you might get 
for salvage. 
MR.. RUSSELL: Are you familiar with 
this list? 
Thoroughly familiar. 
THE COURT: I don't think that he 
has seen it. 
MR. RUSSELL.: Are there any articles 
which are actually incorporated in the dam 
itself besides those used timbers which are 
shown at #110.00? I want you to explain to 
His Lordship if there are any other items 
which are incorporated into the actual dam 
itself? 
In my opinion, Sir, all these items were 
racher consumable items and they composed of that 
air hose, pipeline, water line, electric cable, 
electric cable used in the process of tunnell-
ing. If there is any danger of the cable, 
the installation on the cable being broken, 
we condemn the whole cable rather than have 
men Otherwise we can say all this mat-
erial there was not actually used in the con-
struction of the dam, but it was essential for 
us to go ahead with uur work. It was not 
actually used in tho dam itself. The timbers 
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were not our property. None of those timbers 
were our property. They paid for it and we 
had to turn it back to them, what was left. 

Q Am I correct in saying this, apart from those 
timbers which are listed, none of these 
items were actually incorporated in the dam 
itself? 

A Not actually incorporated in the dam. 
Q No. 10 

THE COURT: It is only the 
timbers which were actually incorporated 
into the dam? 
MR. HELMAN: Yes. 

Q MR. RUSSELL: Referring to the 
THE COURT: Just a minute. I 
just want to get enough of that. Only the 
timbers were actually incorporated in the 
dam, the others were all goods that deterio% 
rated or were consumed with use? 
MR. HELMAN: Which in time, which 20 
would be consumed in time ?/ith use. 
THE COURT: Yes, just the same as 
a motor car would wear out. We understand 
that now. 

Q MR. RUSSELL: In answering my 
learned friend, you mentioned that this 
machinery listed in this, this equipment 
listed in Exhibit 2, continued to be used in 
the work and were articles which were necess-
ary for the work? 30 

A Yes. 
Q Is that true of the entire list? 
A Yes. 
Q Did you 
A They were pieces of equipment which were 

not used on the job at all, but it was down 
there as an emergency for any breakdown. 
The equipment was put there for the sole 
purpose of us having it there, if we needed 
it. i+0 

Q I think that is all. 
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No. 8 
RE-EXAMINATICN BY MR. HELMAN. 

Q I just want to ask this witness a few 
questions about this consumable stuff.These 
consumablo items, such as air hose, would be 
used up rapidly? 

A Yes, sir, rapidly. 
Q What is the averago life cf a piece of air 

10 hose? 
A Under ideal conditions, anywhere from 6 

months to 12 months, but in conditions where 
you, where it is being dragged along in rock, 
the life would not average more than a month 
to six weeks. 

Q A month to six weeks under-the conditions 
you were using it? 

A Yes. 
Q What about cables? 

20 A Same thing. That was badly abused on account 
of falling pieces cf rock, and their trailing 
on the ground. 

Q And then one of the things contained in the 
list was grease. 
THE COURT: Grease? 
MR. HELMAN: Yes. 

A Yes. This is immediately used, further, the 
same thing applies to drill steel because 
you are continually shortening your steel.' 

30 Q And all of these items we have indicated are 
stuff that you very rapidly consumed, not 
like automobile tires that might go for a 
considerable period of time? 

A Yes. 
Q I see. 

THE COURT: Just a minute, Mr. 
Walden. On this question of motor vehicles, 
you told me that all this equipment is 
mobile equipment and in your judgment, as a 

UO matter o1 opinion, mobile equipment is pro-
perly classified as a motor vehicle? 

A Yes, that is my interpretation of it. 
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Q That is all. I just wanted to get your view. 
(Witness stands down.) 
MR. HELMAN: Just a minute. I 
want a minute to look through my notas. I 
think we have completed the case for the 
plaintiff, Mr Lord. I observed that in the 
list of articles which were set out in the 
Statement of Claim as being motor vehicles, 
in paragraph 5> I only listed at that time 
certain items. At that time I listed tractors. 
It is in paragraph 5, self-propelled drag-
lines, locomotives, bull-dozers, dumptors 
and mine cars. In view of the evidence that 
was given, I would like to add to that the 
muckers, the carryall — 
THE COURT: Referring to para-
graph 5? 
MR. HELMAN: Yes, to the list in 
the last sentence of what we allege were 
motor vehicles. 

Oh, yes. 
The mucker, carryalls 

10 

THE COURT: 
MR. HELMAN: 
and utility 
THE COURT: 
MR. HELMAN: 
THE COURT: 
MR. HELMAN: 
wagon. 
THE COURT: 
to that, Mr. 
MR. RUSSELL: 
MR. HELMAN: 
have to add 
accessories 

wagon. 

Russell? 

Two or three carryalls? 
Yes, three carryalls. 
And utility wagon? 
Yes, and the utility 

Ybu have no objection 
No. 
I do not 

those items that we 
to the caterpillars, 

suppose we 
said were 
to the 

tractor, such as the dozer blades. Well, 
perhaps we should add after the word: 
"tractors" the words "and accessories". 
Mr, Barron thinks I have it in the wrong 
place,.that I should put the words "and 

the last one, after 
and he is right. I 

accessories" after 
words "mine cars", 
ask to add the 
the word "mine 

words "and accessories' 
cars". 

the 
would 
after 

20 

30 

40 
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THE COURT: That may ho access-
ories to mino cars? 
MR. HELMAN: The "and accessories" 
is intended to cover all the articles. 
THE COURT: "And accessories" to 
the foregoing." 
MR. HELMUT: Yes, Sir, that is a 
"better expression. Your Lordship has fixed 

10 it up. 
THE COURT: I guess there will be 
no trouble in getting what you mean. After 
"mine cars"? 
MR. HELMAN: Yes, add the words 
"and the accessories to the foregoing". 
THE COURT: In the last line of 
paragraph 5. All right. 
MR. HELMAN: That is the case for 
the Plaintiff, My Lord. 

20 THE COURT: All right. 

No. 9 
Defendants' Evidence 

Edward Walden. Examination 
for Discovery. 

MR. RUSSELL: Call Mr. Hclladay 
My Lord, at this time, before calling this 
witness, I believe I could put in the 
Examination for Discovery. 
THE COURT: . . Put it in whenever 

30 you wish. Do you want to put it in now 
before yea call that witness?-
MR. RUSSELL: Yes. This is the 
Examination for Discovery of Edward Walden. 
" Examination for Discovery of Edward 
Walden, taken before J.H. Charman, Esq., K.C., 
Acting Clerk of the Supreme Court of Alberta, 
Judicial District of Calgary, at the Court 
House, Calgary, on the 13th day of July,A.D. 

40 1948. 
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EDWARD WALDEN,having 
been first duly sworn, examined by Mr. 
Russell, testified as follows: 

(1-9) 
"1 Q What is your position with the plaintiff 

company, Mr. Walden? 
A General Manager and President of Bennett 

& White (Calgary) Limited. 
2 Q How long have you been occupying that io 

position or those positions? 
A About 2+ years. 3 years, 2+ years. 

3 Q You are the officer of the plaintiff 
company who has been selected for exam-
ination for discovery in this action? 

A Yes. 
k Q You have been sworn to tell the truth? 

A I have. 
5 Q Will you please produce the agreement 

between the plaintiff company and the 20 
Grown referred to in your statement of 
claim? 
.(Document produced.) 
•MR, BARRON: One is the contract 
and the other the specifications, 
apparently. 

6 Q MR. RUSSELL: These specifications 
are referred to in the contract? 

A THE WITNESS: Yes. 
7 Q Just to identify this contract, it is 30 

made between the plaintiff company and 
His Majesty the King, represented by 
the Minister of Agriculture of Canada, 
dated the 22nd. of July, 192+6, and 
signed by yourself? 

A Correct. 
8 Q On behalf of the company? 

A Yes. 
9 Q I will put that contract in as an exhibit. 

(Contract put in and marked Exhibit 1. )" 2+0 
That contract is in as an exhibit. It 
is Exhibit 1. 
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(15-17) 
"15 1 Is this tho only agreement between your 

company and the Crov/n relating to the 
work in question9 

A It is. 
16 Q In paragraph 5 of your Statement of Claim 

you cay: "which works have not yet been 
completed." 

10 MR. BARRON: Speaking there of tho 
works undertaken by you pursuant to tho 
Contract;, Exhibit 1. 

17 Q MR. RUSSELL: Are those works not 
completed today? 

A THE WITNESS: That is an undecided 
factor. Briefly, we have two tunnels to 
do and other matters that are involved 
in this contract I would rather not dis-
close here because that would be a 

20 question we would have to take up with 
Mr. Barron, but so far we have tentative-
ly been relieved of the other tunnel but 
wo have not been relieved of the contract 
at present; therefore, so far as we are 
concerned we are still at St. Mary's job." 

(19-21+) 
"19 Q MR. RUSSELL: You stated you had 

been tentatively relieved. In what way 
have you been tentatively relieved? 

30 A Through negotiations on our part with 
tne Dominion Government to relievo us of 
the other contract and the other tunnel 
but it has not been officially authorized 
at present. 
MR. BARRON: I think the question 
is, What is the present position? Have 
we cleared that up. 

20 Q MR. RUSSELL: I will ask a few more 
questions, perhaps. Do you still maintain 

i+0 all the equipment originally taken to the 
St. Mary's Dam on the location? 

A The majority of it, yes. 
21 Q The majority of it. ' Do you still employ 

a full staff cf men at the St.Mary's Dam? 
A Not a full staff, no. 
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"22 Q How many men do you employ at present? 
A Two at the present time* 

23 Q How does this compare with your scale 
of operations when you were constructing 
your first tunnel? 

A An average between 80 and 120 men. 
2k Q In other words, you have more or loss 

ceased operations? 
A Yes. " 10 

(35-38) 
"35 Q You mentioned removing some scrapers and 

so on? 
A Yes. 

36 Q Were these part of the machinery, tools 
and equipment, included in the contract? 

A Yes.' 
37 Q What authority had you to move those? 

- A By permission from the Engineers, 
38 Q Was that a written permission? 20 

A No." 
MR. HELMAN: That question and 
answer, there is nothing to indicate when it 
was removed. He mentioned that he removed 
some of them. Here is an examination in 1948. 
Surely my friend has to show some relevancy 
to the present situation in '47? 
MR. RUSSELL: (62-66) 

"62 Q Mr. Walden, your company received an 30 
assessment notice from the defendants 
some time in 1947? 

A Yes. 
63 Q Have you that here? 

(Document produced.) 
(Document put in and marked Exhibit 2.) " 

THE COURT: That is now Exhibit 2. 
MR. RUSSELL: This is actually the 
notice of the assessment. It is not the 

, assessment list. 40 
THE COURT: You refer to it in 
question 62 as an assessment notice. Nov/ 
Exhibit 4 is an assessment list. Is there 
any difference? 
MR. RUSSELL: I think it is the 
same thing. 
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THE COURT: It is now Exhibit 
2+ then. 
Q For identification, this assessment slip 

was mailed September 22nd, 192(7, to 
Bennett & White, showing -a total assess-
ment of $183,12+7*00. I believe there is 
another document which accompanied that 
assessment slip. Is that correct? 

A Ye s * 
MR. BARRON: Yes, it is a copy of 

the document which you have. I prefer 
not to put in mine because I have pencil 
notes ail over it, but it was a copy of your 
document., 
Q ME. RUSSELL: I show you a docu-

ment called 'Personal Property Assess-
ment 19U7' i dated the 16th June, 192+7* 
Is that a true copy of the document you 
received? 

A Yes. 
•Q With the assessment notice? A. Yes. 

(Document put in and marked Exhibit 3*)" 
The one marked 3 ih the Examination for 
Discovery is now here as 2. 
1 
Q And you received likewise a tax notice? 

MR. BARRON: I haven't got it but 
I am satisfied to have you prove your 
copy. 

Q MR. RUSSELL: Do you know if the 
company did receive a tax notice? 
THE WITNESS: Well, that I could 
not say. I would have to go through 

. the files. I am pretty sure that any-
thing that came in connection with this 
from the time the first notice came out 
are turned over to Mr. Helman. I don't 
recall having a revised assessment tax 
notice at all. The only things I remember 
are these and this one here. (Indicating.) 
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69 Q MR. RUSSELL: Will you have a 
further look for that notice? I would 
like to have that produced when you have 
a chance to go through your files. 
MR. BARRON: Me will let you know 
definitely,•yes. I think it is more or 
less common ground that you have done 
everything as far as you can to see that 
this property was assessed and we are not go 
questioning it." 
MR. HELMAN: I am not now question-
ing whether they have done everything to 
asses this property. I think they have 
done too much. 
THE COURT: Not a question on the 
Examination for Discovery. Go ahead. 
MR. RUSSELL: (reading) 

(70-89) 
"70 Q MR. RUSSELL: Now in paragraph 8 of 20 

your Statement of Claim, you say: 'The 
defendant threatens to seize the goods and 
chattels of the plaintiff....' I want you 
to produce all your letters, notices and 
correspondence between the defendant and 
yourself relating to these threats you 
mentioned. (Letter produced.) This 
letter is dated April 5th and is from the 
Municipal District of Sugar City No,5 to 
Bennett & White, Calgary, Alberta, and 30 
asking for taxes and penalties amounting 
to #3,915*27* Would you mark that as an 
exhibit? 
"(Document put in and marked Exhibit 4.) " 
I believe it is in here as Exhibit 6. 
THE COURT: It is in now as 6? 
MR. RUSSELL: Yes. 
THE COURT: All right. 
MR. RUSSELL: (reading) 

"71 Q Nov/ what other correspendence or documents 40 
have you which you received from the 
defendant? 
MR. BARRON: The only other docu-
ment received from the defendant, emphaz-
ing the defendant, is the Notice of 
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Decision of the Court of Revision. 
72 Q MR. RUSSELL: Possibly I had better 

take this jn sequence then. As a result 
of this assessment your company did cer-
tain things. Would you outline what steps 
you took and what documents you received 
as a result of die-agreeing with this 
assessmento 

10 A THE WITNESS: Well, not being sat-
isfied with the assessment wo took the 
matter up and asked Messrs. Holman,Mnhaffy 
& Barron to act for us. Prom then on the 
matter has been turned over to them. 

73 Q What did they do under your instructions, 
MR. BARRON: Filed with the munic-
ipality a complaint. 

A THE WITNESS: Filed with the munic-
ipality a complaint dated the 15th of 

20 October, 194-7. 
71+ Q MR. RUSSELL: And this is a copy of 

your complaint? 
A Ye s, 

(Document put in and marked Exhibit 5«) " 
That document was put in and marked Exhibit 
5, which is Exhibit 16 here in this trial. 
THE COURT: It is what now? 
MR. RUSSELL: Number 16 on the trial. 
THE GOUPT: 16? 

30 MP. RUSSELL: Yes. 
"'75 Q When was that complaint sent? 

MR. BARRON: It was mailed on 
October 15th, 1947. 
THE WITNESS: Mailed on October 
15th, 1947. 
MR. RUSSELL: What occurred then? 
A letter was written on October 25th,1947. 
By •whom? 
By Mr. S. Helman. 

40 78 Q To whom? 
To the Secretary,treasurer of the Munic-
ipal District No. 5 of Sugar City, Raymond. 
In short, it stated your objection to 
this assessment? 

76 Q r tx 
77 Q 

i\ 
78 jri. Q 

J.X 

79 Q 
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" A It stated our objection to this assess-
ment. 

80 Q I will put that in as Exhibit 6. 
(Document put in and marked Exhibit 6.)" 

That is Exhibit 17 here. 
"81 Q That is his letter? 

A That is his letter, yes. 
82 Q And when was that mailed? 

A It is dated October 25th. qo 
83 Q As a result of this, what documents did 

you receive? 
A The decision of the Court of Revision 

dated November 1st. 1947. 
84 Q When did you receive that? 

MR. BARRON: We can assume it was 
received shortly after that date. J 

(Document put in and marked Exhibit 7 0 " 
The decision of the Court of Revision is 
Exhibit 18 here. It is 18 in this trial. 20 

"85 q MR. RUSSELL: Will you proceed to 
tell us what occurred from the date of 
receiving that Notice of Decision? 

A Notice of Appeal was filed on our behalf 
to the Alberta Assessment Commission. 

86 q When was that filed? 
A Filed on the 6th day of November, 1947. 

87 Q I show you a copy of it. Is that correct? 
A Ye s. 

(Document put in and marked Exhibit 8.)" 30 
That is Exhibit 19 at this trial. 

"88 Q Will you go on, please, in sequence. 
After filing this Notice of Appeal to 
the Assessment Commission? 

A The appeal was heard at Raymond.on Nov-
ember 28th, 1947, and the decision -was 
handed down by the Alberta Assessment 
Commission on the 13th day of January 
1948. 

89 Q And I show you a copy of the decision? 40 
A That is correct. 

(Document put in and marked Exhibit 9.)" 
The Exhibit is now No. 5 in this trial. 
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(91-93) 
"91 Q When did you receive Exhibit 2, the 

Assessment Notice? 
A This is dated the 22nd of September, so I 

presume wo received it around that date, 
the 22nd of September, 1947. 

92 Q And Exhibit 3, the Personal Property Assess-
ment, was included with it, is that 

10 correct? 
A Yes. 

93 Q You allege in your Statement of Claim, 
paragraph 9(1) that you are the agent, 
that the plaintiff is the agent of His 
Majesty the King? 

A Yes. " 
Now, this is really part »f question 96. The 
question follows on at tho top of page 22. 

" MR. RUSSELL: I think we will have to 
20 have Mr. Qharman come in. 

Charman was called in and after some 
discussion the examination continued.) 

A THE WITNESS: In my view there is no 
specific clause in the contract which con-
stitutes the plaintiff the agent of the 
Crown. It is a matter of interpreting the 
agreement as a whole." 

MR. HELMAN: I wouldn't have made 
it part of the record. It is purely a 

30 question of law. Your Lordship will see by 
looking at the discussion that Mr. Russell 
j.nsisted on the witness, who has never troubled 
answering a-.que'stibn about what he knows, to try 
and see what specific clause in the contract 
THE COURT: Road all that discuss-
ion preliminary to the question. 
MR. HELMAN: I don't think it is 

\ admissible. What is the good of asking a 
? witness what is contained in a covenant. 
40 contract is there. 

THE COURT: If you want to put it 
in, it will go in subjoct to Mr, Helman's 
objection. Whether it should go in, it is a 
question of law. I don't suppose a layman 
could be expected to say whether the contract 
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" contained anything. 
MR. HELMAN: The same problem 
came up at the Appellate Division when on 
part of this Examination my friend went to 
tho Appeal Court, and he is trying to get an 
answer to tho question as to the allegation 
that the chattels were the property of His 
Majesty, and Mr. Justice Ford said: "Even a 
lawyer, much less a lay witness, would proper- PQ 
ly decline to truncate the document which 
must speak for itself." 
THE COURT: I suppose you inter-
pret that contract to say that they were not 
the agents. They will say they were the 
agents. What do you expect a layman to say? 
What does he know about it, if the lawyers 
can't agree. •"" How can you cxpect him to say 
whether there is something in that contract 
that makes him an agent of the Grown? 20 
MR. RUSSELL: Simply the'facts 
•which they are relying on to their agency. 

• • THE COURT: If you want to put 
it in - I don't think it should go in -
if you insist, it cannot have any weight, 
it is a-question of lav/. It is one of the 
very things you two men are fighting about. 
MR. RUSSELL: Exactly, I will take 
that question out. 
THE COURT: Why try to embarrass 30 
a layman who does not pretend to have any 
knowledge of such matters? You won't try to 
put it in then? 
MR. RUSSELL: No. 

(97-98) 
"97 Q MR. RUSSELL: You are still under 

oath? 
A Yes. 

98 Q Have you any ether authority for saying 
that you are the agent apart from your 40 
contract? 
MR. BARRON: No, we rely entirely 
on the contract, Exhibit 1. 

A THE WITNESS: Yes. " 
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" THE COURT: I guess they will 
have to do that whether he says so or not, 
Mr. Russell. 
MR. RUSSELL: And then on page 31, 
Jviy Lord, questions 133 to 135 inclusive. 
THE COURT: 135? 
MR. RUSSELL: Questions 133 to 135 
inclusive. 

10 (133-135) 
"133 Q V/a have gone through the procedure hy 

which you appeal to the Court of Revision 
and the A'lborta Assessment Commission; is 
that corrcct? 

A Yes. 
13b- Q You received copies of the decisions in 

both cases. 
A Yes. 

135 Q And in both cases those proceedings were 
20 initiated by the plaintiff itself? 

A That is correct. " 
(11+7-1U8) 
"12+7 Q MR. RUSSELL: Can you make a gen-

eral statement on that? 
A The majority of .the equipment that was 

used on St. Mary's tunnels is still in 
the hands of our company cither in 
Alberta or B.C. 

12+8 Q Do you know what happened to the balance 
30 of the equipment? You say the majority is 

in your hands. What happened to the bal-
ance of it, generally? " 

MR. HELMAN: This is all' just as 
inadmissible as the other. This is all the 
same problem as to what we have had at the 
date of the Examination in '2+8, in July 192+8, 
and has no relation. 
THE COURT: He is speaking of its 
whereabouts on the date of the Examination? 

2+0 MR. HELMAN: Yes. How is it adm-
issible in view of Mr. Justice Ford's judgment. 
I have said they wanted it for us in conn-
ection with the seizure. Are we worried about 
a seizure here? I dislike intensely putting in 
something to a devious purpose. 
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THE COURT: You can .put it in. 
I don't know if it is, if it has any offact 
one way or the other. 

(149-150) 
" A -(to Q.14S) When I make that statement, 

equipment that wc shipped out to Van-
couver, some of it was getting old and 
what Vancouver may have done in trade-in 
of a Gat or Scraper on a new piece of g0 
equipment, I am not prepared to say. 
That is why I say the majority of the 
equipment is srill in the hands of our 
company. 

149 Q How much of it is in the Municipal Dis-
trict of Sugar City still? 

A You mean in dollars and cents? 
150 Q If you are prepared to value it that way, 

on the basis of assessment, yes. 
MR. BARRON: Mr. Walden says there 20 
is going to be an inventory taken very 
shortly. Now wo will give you a copy of 
that inventory. When will it be taken? 

A THE WITNESS: Within the next few 
weeks. " 

THE COURT:. That is referring to 
what we dealt with a little while ago, that 
list of equipment you didn't think was nec-
essary. I overruled it after entry? 
MR. RUSSELL: Yes. 30 
THE COURT: Why put this in? It 
is relating to the same thing. If I am right 
in keeping out that list we talked about a 
while ago, I must keep this out too. It is 
the same subject exactly. 
MR. RUSSELL: It is, actually. It 
is the same topic. 
THE COURT: Well, don't read it. 
MR. RUSSELL: To what extent will 
you permit these questions to go in, 147 and 40 
148? 
THE COURT: You are familiar with 
this Examination for Discovery. I don't know 
what is in it until you start to read it. 
MR. RUSSELL: Would you like me to 
start again? 
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10 

20 

30 

THE COURT: I think I had better 
eliminate this reference to where the stuff 
was in 1943. Eliminate this question. If I 
am right in prohibiting you from filing a 
list, I think that should go out as well in 
the Examination for .Discovery. 
I"k. RUSSELL: Yes. 
THE COURT: Cut out question 
and 148 then. And now where do you want 
begin again? 
Is there much more of 
j'R. RUG SELL: 
There is just a 
to the 
THE COURT: 
Examination? 
MR. RUSSELL: Thii 
Examination for Discovery. 
THE COURT: Where is it mentioned 
in tho Discovery? 

147 
to 

this Examination? 
Just about through, 

letter v/e received pursuant 
Any more from the 

is a part of the 

MR. RUSSELL: 
questions were 
was ordered to 
supplied to us 
THE COURT: 
you by mail? 
MR. RUSSELL: 
THE COURT: 
it will be Exhibit 
correct, are they, 
MR. HELMAN: 
to it. 

Actually, certain 
objected bo, and the plaintiff 
ansv/er them and a letter was 
by Messrs. Helman 

Tho answers came to 
Yes. 
If you will file that, 

21. These answers are 
Mr. Helman? 

I have no objection 

EXHIBITv21 
A letter. 

40 

THE COURT: 
later by letter. 
MR. RUSSELL: 
10th, 1943. 
THE COURT? 
MR. RUSSELL: 
question. 

No objection. Made 
What is the date? 

Letter dated November 
All right, read it. 
I will read you this 
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THE COURT: Are you putting all this 
in as part_of your case? 
MR. RUSSELL: Yes. 
MR. HELMAN: I said I had no 
objection to my friend reading it, but 
Question 137 is just the same thing all over 
again as to what happened in July. 
THE COURT: Go ahead and read it. 
I guess we will wait until after lunch. This 10 
case gives promise of consuming most of the ' 
day. 
(Court adjourned at 12:40 P.M.) 

COURT RESUMED AT 2:00 P.M. 
MR. HELMAN: I have had Exhibit 
20, which was the consumable items, duly 
typewritten, and I was wondering if I could 
substitute that for the written one? 
THE COURT: Have you seen it, 
Mr. Russell? 20 
MR. RUSSELL: I think - I have not 
had the opportunity to compare it but I guess 
it is all right. 
THE COURT: It will be substit-
uted for, or just pin them together and make 
them one. The other isn't too legible. All 
right. 
MR. RUSSELL: I think we can cut 
down a bit on the amount of evidence we are 
going to bring in this afternoon. I under- 30 
stand that my friend is agreed that as far as 
the procedurely aspects of the Assessment 
Act and the Municipal Districts Act are con-
cerned, they are in full compliance, and he 
is not asking us to prove those various steps, 
and the argument is really on whether or not 
we should assess at all. I think.I am corr-
ect in that, Mr 
MR. HELMAN: V/e have never sot up 
anything to the contrary in my Statement of 40 
Claim. You are auite corrcct. 
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Mk. RUSSELL: I didn't want any 
objection somewhere along the line that we 
have not proved some mechanical operation of 
the Act. The Court of Revision, the Alberta 
Assessment Commission found that they are in 
compliance witn. the Act, and it v/ill 
THE COURT: With all proedd-
urely requirements of the Assessment Act and 
Municipal Districts Act have been complied 
with. 
MR. RUSSELL: Yes. I will call 
Mr. Holladay 

No.10. 
Defendants' Evidence 

Dnnhel Marler Hollad'ay 
Examination. 

DANNEL MARLEA HOLLADAY 
having been first duly sworn, examined by Mr. 
Russell, testified as follows:-
Q Mr. Hollac'oy, you are Secretary Treasurer of 

the Defendant Municipality? 
A Yes. 
Q And how long have you had that position? 
A Sj nee July 1st, 1942. 
Q Since July 1st, 1942. And you have held 

that position continuously since July 1st, 
1942? 

A Yes. 
Q, And I am going to show you a certified copy 

of a by-law which, My Lord, I think is 
admissible, under Section 271 of the 
Municipal Districts Act, in lieu of produc-
ing the Minute Book. 
THE COURT: A certified copy of 
a by-lav/? 
MR. RUSSELL: By-law Number 67. It 
is actually assessment on Personal Property, 
authorizing him to assess personal property? 

A That is a copy, yes. 
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Q That is a by-law that was passed at the 
meeting of the Municipal Council on April 3rd, 
1947? 

A Yes. 
THE COURT: What date does it 
bear? 
MR. RUSSELL: April 3rd, 1947, My 
Lord. 
THE COURT: That will be Exhibit 10 
22. 
THE CLERK: Exhibit 21 wasn't 
put in. 
THE COURT: Yes. You didn't get 
that marked. 
MR. HELMAN: I shall object to the 
letter. I said I didn't want my friend to 
put any questions about the proof of the 
letter but I was objecting to it going in 
because it covered exactly the same thing we 20 
have been debating all morning, custody of 
the goods in 1948. 
THE COURT: Well then, it goes 
out the same as the rest of the questions 
following on that matter, Mr, Russell, doesn't 
it, if that is all it contains? 
MR. RUSSELL: That is all it 
contains, My Lord. 
THE COURT: Well, I don't think 
it is admissible. If the other material 30 
wasn't admissible that wouldn't be either. 
That was all that was attempted. We won't 
put it in then. I will just cancel it then. 
It is not marked. Now, this certified copy 
of the by-law will be Number 21. 

EXHIBIT 21 
Certified copy of 
•By-law No. 67. 

Q MR. RUSSELL: 
I will show you a 40 

certified copy of by-law number 68, which 
.permits you to tax — 
THE COURT: , The document speaks 
for itself. 
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MR. RUSSELL: Yes. Should we read the 
by-law? 
THE COURT: I don't think so. 

Q MR. RUSSELL: It is a true copy of 
the by-law on the Minutes? 

A Ye s. 
Q And ±\> is duly certified with the seal of the 

Municipality and signed by the Reeve and the 
10 Secretary Treasurer? 

A Ye s. 
THE'COURT: That will be Exhibit 
22. 

EXHIBIT 22 
Certified copy of 
By-Law No. 68. 

Those are by-laws allowing him to do what 
he did in connection with this assessment? 
MR. RUSSELL: Yes. 

20 Q Was either by-law 67 or 68 ever quashed? 
A No. 
Q They are still in force, do you know? 
A Yes, they are. Pardon me, 68 refers to 1948 

only. That is the by-law that states the 
mill rate that year, and for that year only. 

Q Insofar as being valid is concerned, it has 
never been quashed? 
THE COURT: They were both 
apparently passed in April 1947? 

30 MR. RUSSELL: Yes, My Lord. 
THE COURT: All right. 

Q MR. RUSSELL; In 1947 was there an 
assessor appointed by the Municipal District, 
the defendant? 

A Yes. 
Q Who was that assessor? 
A William A. Carmichael. 
Q THE COURT: Appointed when? 

When was he appointed? 
40 A It was early in 1947* Now I would have to 

refer to the Minutes. 
Q I don't know whether the dates are of any 

importance or not. He was appointed to make 
an assessment for 1947? 



101+ 

A Yes. 
Q MR*. RUSSELL: By the Municipal 

District of Sugar City? 
A Yes. 

THE COURT: Any questions, Mr. 
Holman? 
MR. RUSSELL: One other question. 

Q Did you ever receive the taxes in this 
matter? 

A No. 
Q Have you received, any money on. account, of 

taxes from Bennett & White in connection 
with this assessment? 

A No, sir. 
Q You have not? 
A No, sir. 

No. 11 
Cross - Examination, 

CROSS-EXAMINATION BY MR. HELMAN. 
Q There has been a by-law in connection with 

the collection of personal taxes, that is 
being marked Exhibit 21, which purports was 
passed at a meeting held on the 3rd. of April 
19U7, Did you send out a v/ritten notice of 
that meeting? 

A To whom? 
Q To the councillors? 
A We didn't need to, it was a regular.meeting. 
Q What date was it held on?-
A 3rd April, 19U7. 
Q 3rd of April. What do you mean, it was a 

regular meeting"? 
A That is a meeting set by Statute, isn't it? 
Q Well, I am asking you what you mean by it 

being a regular meeting. That you didn't 
have to give notice in writing of it? 

A I don't think we did.-
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•Q You don't think you did. The Statute I am 
reading says:- "... give written notice of 
the meeting to each councillor by mailing the 
same to his address at least six clear days 
prior to the date of the meeting, or by per-
sonally delivering it to each councillor " 
Y/hut I am trying to get at, was there a not-
ice sent out of tnis meeting, whether it was 

10 right or wrong? 
A I can't remember. 
Q Well, will your books show it? 
A Not the Minute Book. 
Q The Minute Book? 
A No. 
Q Have you any way of finding ouu? 
A I don't know that I have. 
Q So you can't give us any evidence by which 

you can say positively that notice was given 
20 of this meeting at which this by-law was 

passed, notice in writing to the councillors? 
A .All of these councillors v/ere there. 
Q All cf them were there? 
A They were all present. 
Q Who were they? 
A May I see the Minute books please? Have you 

got that here. Those present were Councillors 
J.D. Brown, L. Nelson and J.W. Banis. And 
the Councillors elect J.3. Henry and W.W. 

30 Peterson. 
Q There were throe members of the old council, 

is that right? 
A Yes. 
Q When did they go out of office? 
A I would have to check my records to be sure. 
Q When do you think? Were they still councill-

ors at that time, or had they gone out of 
office? 

A They were still councillors at that time. 
40 Q All the council men? 

A Those three were. 
Q That is the whole council board,those three? 
A Yes, and the other two were elected a month 

before, in March, at the general election. 
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Q Those three constituted your whole hoard of 
councillors? The old ones were the whole old 
hoard? There are only three councillors 
appointed by the Municipal District of Sugar 
City? 

A There are five. 
Q What about the other two? 
A Their terms expired, and there were two men 

elected to fill those terms. They were the 10 
same two men. They were re-elected. 

Q, And there were five present at this meeting? 
A Yes. 
Q And they were the same five who had been 

council men previously, only two had been 
re-elected? 

A Ye s 
Q THE* COURT: The same five? 
A Yes. 
Q, Two out one year, three out the next? 20 
A No, two go out each of two years, and one 

the third year. 
Q I see. 
A They serve three year terms. 
Q MR. HELMAN: So that the whole 

Board of five of them were personally present 
there, that is your oath? 

A • Yes. 
Q They were all there in person on that occasion? 
A Yes. 30 
Q And they were present throughout the whole 

meeting, the five of them? 
A Ye s. 
Q You were there yourself? 
A Yes, I was there. 
Q THE COURT: The Municipal Council 

consisted of five members? 
A Yes. 
Q And they were all present. 
A Yes. 40 
Q MR. HELMAN: And you were there? 
A . Yes. 
Q So you know they were there? 
A Yes. 
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Q And can you toll me from the Minute Book,can 
you say whether or not notice of that meeting 
was given in writing? 

A I can't tell from the Minute Book. 
Q You can't tell from tho Minute Book. Is 

there any placc you can tell from? 
A Well, if I notified them by letter, I would 

have a copy ox' the letter. But it is poss-
ible I telephoned them, but I don't know if 
I gave them notice. 

Q You don't know whether you gave them notice? 
A No. 
Q Do you know whether you gave them notice it 

was intended to pass this kind of a by-lav/ 
dealing with Personal Property? 

A Gave them notice before the meeting? 
Q Yes? 
A No, I don't. 
Q That is all. 

MR. RUSSELL: That is all. 
TNG COURT: That is all, thanlc 
ycu. 
('Witness stands down. ) 
MR. RUSSELL: Gall Mr. Carmichaol. 

Nc.12 
Defendant'sEvidonce. 

William Archibald Carmichael. 
Examination. 

WILLIAM ARCHIBALD 
CARMICHAEL, having first "been duly sworn, exam-
ined by Mr. Russell, testified as follows: 
Q I believe, Mr* Carmichael, you are the assess-

or for the Municipal District of Sugar City 
No. 5? 

A Yes. 
Q And you were the party who made this assess-

ment which is being complained of in this 
accion? 
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A That is right. 
Q Would you tell His Lordship how you made 

this assessment? 
A Just exactly what do you mean? 
Q Where did you go? 
Q THE COURTS • The method you 

adopted? 
A By examination of the particular items that 

have been listed on the premises. 10 
Q MR. RUSSELL: On what premises are 

you referring to? 
A Well, you will find at the top of the list 

the exact section, township and range where 
they were located, at that property known 
as 

Q Let me show you Exhibit 2. 
Q THE COURT: Show the witness that. 

This is Exhibit 2. 
A At the top of this list was shown the loca- 20 

tion of the property, the North half of 
Section 5, and the South half of Section 12, 
Township 5, Range 21+, West of the 1+th 
Meridian. 

Q Township 5, Range 2i+? 
A Yes. 
Q Is that land within the Municipal District? 
A Within the Sugar City Municipal District. 
Q In this list here, and those articles 

You have seen that list before? 30 
A Yes, that is the list that was prepared and 

there is my signature. 
Q And this is the valuation which you put on 

that, property for the purpose of assessment? 
A They are. 
Q In whose custody was this property? 

MR. HELMAN: My friend can ask 
any question about anything that he saw, any 
man who was there, but using the word 
"custody" is not a proper question. 1+0 
THE COURT: Who did he see? Who 
did he get information from? 

Q MR. RUSSELL: Who did you se.e? 
A Mr. McAtee, the Superintendent, part of the 

time. 
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Q THE COURT: What is his name? 
A Mr. McAtoe, and the Timekeeper. 
Q MR. RUSSELL: The Timekeeper for 

whom? 
A Bennett & White (Calgary)Ltd. 
Q Who is Mr. McAtee superintendent for? 
A I "believe the same firrru 
Q THE COURT: Through the Superin-

10 tendent and the Timekeeper of this plaintiff 
company? 

A Yes. 
Q MR. RUSSELL: Did they show you 

around at all? 
A No, not particularly. I was told that, on 

any particular item that I wished to get in-
formation, I could get from the different men 
operating the different pieces of equipment. 

Q Who told you that? 
20 A Mr. McAtee. 

Q Did you go to any of those men to get any 
information, any of these operators? 

A Yes, at times. 
Q Who were the operators working for? 
A As far as I know, for the Defendant company. 
Q The Plaintiff company? 
A Yes, the Plaintiff company, rather. 
Q Now, in this list, Exhibit 2, has that in-

cluded everything that you saw in that area? 
30 A No. 

Q How was it that there were some items not 
included that you saw? 

A ' They were items that I classified as expend-
able items that would bo used up in the act-
ual construction, that were not included in 
that list, 

Q What does this list include? 
A That list includes what I considered, 

believed to be personal property as described 
40 in the Assessment Act, which is not specif-

ically exempted in that Act. 
Q THE COURT: I take it these expend-

able items were items you considered were 
not assessable under the Statute? 

A Yes. 
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Q Put it that way. 
A Yes. . 
Q MR. RUSSELL: You assessed certain 

buildings, I believe, on the premises? 
A Yes. 
Q On what basis did you make your assessment r 

there? 
A . On two-thirds of the valuation after making 

allowance for the fact that those buildings IQ 
were of a temporary nature, and that 
when the construction work was completed 

. they would have less value than a permanent 
building. The valuation I considered very 
low on these buildings. 

Q WHAT 
THE COURT: /ire you seriously 
contesting the valuation? 
MR. HELMAN: We never -have,. My 
Lord. I am just trying to find out what 20 
this is all about. I am interested, as 
Your Lordship is 
THE COURT: I don't think that 
is any issue at all as to whether Mr. 
Carmichael's assessment was fair or not, 
fair as to valuation. I don't think that 
the plaintiff is attacking that at all. If 
they have to pay the :taxes, they will pay 
them. The amount is not a serious matter. 
All right. 30 

Q MR. RUSSELL: Were any represent-
ations made to you as to the ownership of 
the articles listed on Exhibit 2? 

A" No. 
MR. HELMAN: The question is 
improper, - "were any representations made 
to you as to ownership". Representations 
by whom? As to what ownership? 
MR, RUSSELL: Had the answer been 
"yes" I might have cleared that up for you. 40 

Q THE COURT: The situation would 
be this, you thought you were assessing 
Bennett & White property? 

A Naturally. 
Q Whether you were or not? 
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A That is- the question today. 
Q That is tho question I have to decide. 
fj MR, RUoOELL: . I am showing you 

Exhibit 7« This is a list of Personal Prop-
erty which in Mr. Wald.on's opinion are motor 
vehicles and which you assessed as personal 
property. What have you to say to that? 

A Well, in my opinion they are. None of them 
10 are covered by The Vehicle Act. That is my 

opinion in tho Instructions to Assessors iss-
ued by the Director of Assessment, 
MR. HELMAN: How are we getting 
that in? 
MR. RUSSELL: We don't want to 
hear that. 
THE WITNESS: You don't? 

Q MR. RUSSELL: No. 
A I take it none of these are motor vehicles 

20 within the meaning of Personal Property items. 
In other words, I mentioned'the articles 
that were not specifically exempted, and 
those are the articles I considered were not 
specifically exempted. 

Q Do you know If, or. which of these articles,of 
those articles mentioned in that Exhibit 7, 
were not actually used? Can you tell us 
that? 

A No, they were, some of them were just stand-
30 ing on the property, not in use at any time 

during the time that I was there making the 
asse ssment. 

Q Can you name which of those that would be, 
on that- list, Exhibit 7? 

A That would be difficult to do. This Owen 
bucket was one item that was not in use and 
one dozer "blade, I don't know if i.t was this 
particular one here, or not, but an extra 
dozer blade on the property. And these Kopp-

40 el Mine cars were not being used at the time 
of the assessment. And this Utility Wagon, 
or it was called a Jumbo, was not actually 
in use and these three dozer blades were not 
attached to any piece of equipment at the 
time. I believe there was another item that 
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was not on here that was taken from one of 
the pieces of equipment, that was a Power 
Unit, Oh, it is on here, the Caterpillar 
Power Unit. That was not actually on. the 
equipment at the time I was there. It was 
"being repaired. 

Q How long does it take you to make up the 
assessment? 

A About three days. 
Q Where did you stay during that time? 
A I stayed at the camp. 
Q What Camp? 
A At the Bennett & White (Calgary)Limited 

camp. 
Q When you say those articles were not in use, 

do you mean they were not in use during 
those three days? 

A As far as I know, they were not. Various 
•items were being changed during the course 
of the work, but as far as I can recall,none 
of those particular items were put to use 
while I was there. 

Q During those three days when you were at the 
Bennett & White camp, what other people were 
there besides Bennett & White employees 
actually using this equipment? 

A What other people? 
a Yes? 
A No one, as far as I know, 
Q No one other than Bennett & White employees. 

That is all. 

No,13 
Cross Examination. 

GROSS-EXAMINATION BY MR. HELMAN. 
Q • Where do you live, Mr, Carmichael? 
A The Oity of Bowness, of which Calgary is 

a suburb. 
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Did you have a pleasant trip to Lethbridge? 
Very pleasant, thank you. The 'wheels of tho 
car I was riding in were slightly flat but 
outside of that — -
THE COURT: That is nil, Mr. 
Carmichaul. 
Thank you. 
(Witness stands down.) 
MR. RUSSELL: In view of the posi-
tion which I think that the plaintiff has 
taken, I do not think there are any more 
witnesses I need to call in this matter. 
THE COURT: All right, that is all 
your evidence? 
MR. RUSSELL: That is all. 
THE COURT: Well, Gentlemen, do 
you want to argue this thing now, this after-
noon? It appears to me to be really a quest-
ion of law on this matter. There is no 
dispute about any tax. 
MR. HELMAN: ' . I am entirely in 
Your Lordship's hands, if you would just as 
soon have us put in written arguments. 
THE COURT: I would like it that 
way, when it is purely a question of law. In 
this case, it appears to me to be in that 
category. If you want to argue ii now, all 
right, or submit a written argument within any 
reasonable t^me, whichever you prefer. I 
would prefer written arguments. If you 
prefer the other, I can sit here and listen 
today. 
MR. HELMAN: No, I have no belief 
in my.persuasive power of talking. I would 
like Your Lordship to fix a time to have our 
argument, and then cither party would have 
•leave to, within other fixed time, to reply 
to any argument. And if there is any point 
that has been raised that they think they 
have not covered in their original argument 
THE COURT: Whatever time you 
want - 10 days? Two weeks? 
MR. .HELMAN: If you will give us 
one week to put in argument and then another 
week to put in a reply? 
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THE COURT: Yes, Is that quite 
agreeable to you, Mr, Russell? 
MR. RUSSELL: Yes. 
THE,'COURT: You can file your 
argument with the Clerk of the Court, and 
any reply when and if, and that will give f 
you time for plenty of deliberations. I 
guess that is all we'can do with this 
matter today. 10 
(Which concluded the Hearing.) 

EXHIBIT 1. (Plaintiffs). 
THIS .INDENTURE'made the twenty-
second day of July,' one thousand 
nine hundred and forty-six, 
BETWEEN: • 
HIS MAJESTY THE KING, represented 
herein by the Minister of Agricult-
ure of Canada, 

of the first part 
• and 20 

Bennett & White Calgary Limited, 
Toronto General Trusts Building, 
Calgary, Alberta, : « 

of the second part; 
WHEREAS the party of the second 

part, for the consideration herein-
Work to be after mentioned, has agreed with 
done the party of the first part, to do, 

furnish and perform the works, mat-
erials, matters, and things requ- 30 
ired to be done, furnished and per-
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Interpretation 

20 

T 

30 
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re-

formed, in the manner hereinafter 
described, in connection with the 
following work or v/orks, namely:-
Diversion and Irrigation Tunnels 
St. Mary Dam Project, 
NOW THIS INDENTURE WITNESSETH 
that tho said parties hereto 
hereby covenant, promise and agree, 

. each .with the other, as follows: 
1. In this contract the foll-

owing words shall, unless the con-
text require a different meaning, 
have the following meanings resp-
ectively, that is to say:-

"His Majesty", or other words 
relative thereto, or of like 
import, shall moan and include 
the reigning .Sovereign or the 
successors or assigns of the 
Sovereign. 

"Contractor", or other words 
relative thereto, or of like 
import, shall mean and include, 
irrespective of sex or number,the 
party or parties of the second 
part, as above designated or des-
cribed, jointly and severally,and 
their and each of their executors, 
administrators, curauor or succ-
essors, or assigns(duly consented 
to under this contract). 

"Minister", shall mean the per-
son holding the position, or act-
ing in the capacity of the Min-
ister of Agriculture, for the time 
being, and shall include the per-
son holding the position, or act-
ing in the capacity of the Deputy 
Minister of Agriculture,for the 
time being. 
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"Engineer"., shall mean the 
senior engineer employed under the 
authority of the Prairie Farm 
Rehabilitation Act or such other 
engineer as may from time to time 
be designated by such senior eng-
ineer or the senior administrative 
officer employed under the said Aot: 
Provided.that every order, direct-
ion, certificate, instructions, or 
decision given or. made by any 
engineer other than the senior eng-
ineer shall be subject to the app-
roval of such senior engineer, and 
may be cancelled, altered or other-
wise modified by such senior engin-
eer, as he sees fit. 

"Work or works", shall mean the 
"whole of the work and materials, 
matters and things required to be 
done, furnished and performed by the 
Contractor,as above described,under 
this contract. 

2. All the covenants and agree-
ments in this contract binding on, 
and all the provisions in this con-
tract inuring to the benefit of,the 
Contractor shall, respectively, be 
binding on, and inure to the bene-
fit of the executors, administrators, 
curators, successors and assigns 
(duly assented under this contract) 
of the Contractor, and all the cov-
enants and agreements in this con-
tract binding upon, and all the pro-
visions in this contract inuring to 
the benefit of, His Majesty, shall, 
respectively be binding upon and 
inure to the benefit of the success-
ors and assigns.of His Majcsty. 
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Provision by 
Contractor for 
completion of 
work. 

10 

20 

30 
Time for 
Completion 

40 
Plans and 
specifications 
part of 
contract. 

3. The Contractor shall, at 
his own expense (except as in this 
contract otherwise specifically 
provided) provide all and every 
kind of labour, superintendence, 
services, tools, implements, machin-
ery, plant, materials, articles and 
things necessary for the due exec-
ution and completion of all and 
every the works set out or referred 
to in the specifications hereto ann-
exed and in any special specificat-
ions referred to therein, and set 
out or referred to'in tho plans and 
drawings prepared and to be prepar-
ed for the purposes of the work,and 
shall forthwith(or within sevon(7) 
days from the execution thereof) 
commence the works and diligently 
execute and fully complete the re-
spective portions thereof, and 
shall deliver the works complete 
in.every particular to His Majesty,, 
on or before the date or dates 
following, vizi-

Diversion Tunnel -April 24,1947 
Irrigation Tunnel-April 23,1948 

4. The works shall be constr-
ucted by the Contractor and under 
his personal supervision of tho 
best materials of their several 
kinds, and' finished in the best 
and most workmanlike manner and in 
the manner required by and in 
strict conformity with this con-
tract, the said specifications and 
special specifications, and the 
plans and drawings relating thereto, 
and the working or detail drawings 
which may from time to time be furn-
ished (which said specifications, 
and special specifications, plans 
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Execution 
of work-
directed "by 
Engineer 

Construction 
of Contract. 

and drawings are hereby declared to 
be part of this contract), and'to 
the complete satisfaction of"the-
.Engineer. 

5» The work shall be commen-
ced, carried on and prosecuted to 
completion by the Contractor in all 
its several parts in such manner and 
at such points and places as the 10 
Engineer shall, from time to time, 
direct, and to his satisfaction,but 
always according to the provisions 
of this contract, and if no direct-
ion is given by the Engineer, then 
in a careful, prompt and workman-
like manner. 

6. The several parts of this 
contract shall be taken together, 
to explain each other and to make 20 
the whole consistent, and if it be 
found that anything has been omitt-
ed or mis-stated which is necessary 
for the proper performance or com-
pletion of any part of the work,the 
Contractor shall, at his own expense', 
execute the same as though it hadi; 
been inserted and properly described, 
and the correction of any such 
'omission or error shall not be 30 
deemed to be an addition or devia-
tion from the works hereby contract-
ed for. 

Extra, work 7. The Engineer may, in writ-
ing, at any time before the final 
acceptance of the works, order' any 
additional work, or materials or•' 
things, not covered by this contract, 

How treated . to be done or provided, or the whole 
• or any portion of the works to be dis- 40 

pensed with, or any changes to be 
made which he may deem expedient, in, 
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ox1 in respect of the works hereby 
contracted for, or the plans, dim-
ensions, character, quantity,quality 
description, location or position 
of the works, or any portion or por-
tions thereof, or in any materials 
or things connected therewith or 
used or intended to bo used therein, 
or.in any other thing connected 
with the works, whether or not the 
effect of such orders is to increase 
or diminish tho work to be done or 
tho materials or things to be prov-
ided or tho cost of doing or prov-
iding the same, the Engineer may, 
in such order, or from time to timq 
as he may see fit, specify the time 
or times within which such order 
shall, in whole or in part, be com-
plied with. Tho Contractor shall 
comply with every such order of the 
Engineer. The decision of the 
Engineer as to whether the compli-
ance with such order increases or 
diminishes the work to bo done, or 
tho materials or things to be pro-
vided, or tho cost of doing or pro-
viding the. same, and as to the amount 
to be paid or deducted, as tho caso 
may be, in respect thereof, shall 
be final. As a condition precedent 
to the right of tho Contractor to 
payment in respedt of any such ordor 
of the Engineer, tho^Contractor 
shall obtain and produce tho order, 
in writing, of the .Engineer, and a 
certificate in writing of the'Eng-
ineer, showing compliance .with such 
order and fixing the amount to ho ' 
paid or deducted in rcspoct thereof. 
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Covenants 
herein apply 
to extra' 
work. 

No claim for 
anticipated 
profits. 

Engineer sole 
judge of work 
and materials 

Work subjedt 
•to control • 
of Engineer 

8.- All the clauses'of this contract 
shall apply to any changes,additions, 
deviations or additional work, so 
ordered by the Engineer, in like 
manner,, and to the same extent as to 
the works contracted fori 

9. If any change or deviation in 
or omission from the works be made 
by which the amount of work to be 10 
;done shall be. decreased, or if the 
whole or any portion of the works be 
dispensed with, no compensation 
shall be claimable by the Contractor 
for any loss of anticipated profits 
in respect thereof. 
10. The' Engineer shall be the sole 
judge of the work and material, in 
respect of both quality and quan-
tity, and his decisions on all ques- 20 
tions in dispute'with regard thereto, 
or as to the meaning or intention of 
this contract and as to the meaning 
or interpretation of the plans,draw-
ings and specifications shall be 
final, and- no, work under this con-
tract shall he deemed to have been 
performed, nor materials or things 
provided, so as to entitle the Con-
tractor to. payment therefor unless 30 
and until the Engineer is satisfied 
therewith* as evidenced by his cert-
ificate:in;writing,' which certificate 
shall be a condition precedent to the 
right of the Contractor to be paid 
therefor. 

11.- The work shall-, in every part-
icular, be under -and- subject to the 
control and supervision of the 
Engineer, and all orders, directions, 40 
or instructions, at any time given by 
the Engineer with respect thereto, 
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Description 
of v/orlc. 
What items 
include. 

List of 
prices 
what covered. 

or concerning.the conduct thereof, 
shall by the Contractor promptly, 
and efficiently 'be oboyed, perform-
ed and complied with, to the satis-
faction of tho Engineer. 

12;- The description or descrip-
tions of the work and materials or 
any portion of the works, set out or 
referred to in or covered by any 
item or items for which a price or 
priccs are given in clause 34 of 
this contract,.include not only the 
particular kinds of work or materials 
mentioned in the said item or items, 
but also all and every kind of work, 
labour, tools, plant, materials, 
equipment, articles, and things what 
soever necessary for the full execu-
tion, completion, and delivery, 
ready for use, of such respective 
portions of the works, in accordance 
with the plans, drawings and speci-
fications, to the satisfaction of 
the Engineer. The said price or 
prices, as a whole, shall cover not 
only the particular descriptions of 
work and materials mentioned therein 
but also all and every kind of work, 
labour, tools, plant, materials, 
equipment, articles and things what-
soever, necessary for the full exec-
ution, completion and delivery,ready 
for use, of the entire-work as hero-
in contracted for, in accordance 
w.ith the plans, drawings and speci-
fications, to tho satisfaction of 
the Engineer. In case of dispute as 
to what work, labour, tools, plant, 
materials, equipment, articles and 
things are so included or covered, 
the decision of the Engineer shall 
be final and conclusive with respect 
thereto. 
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13. A competent foreman shall 
he kept on the ground "by the Con-
tractor during all the working hours, 
to receive the orders of the Engin-
eer, and should such foreman he 
deemed by the Engineer incompetent, 
or conduct himself improperly, he 
may be discharged by the Engineer., 
and another shall fee at once .'appoint- 10 
ed in his stead by the Contractor. 
Such foreman-shall be considered as 
the lawful representative of the 
Contractor, and shall have full 
power to carry out all requisitions 
and instructions.of the said Engin-
eer, but this clause shall not re-
lieve: the Contractor ffom the duty 
of personally superintending the 
work. . . 20 

Defective work 11+• Should the Contractor use 
' 'op material. or employ or intend to use or employ, 

any material, plant, tools, equip-
ment, articles or things, which in 
the opinion of the Engineer are not 
in accordance with the provisions 

_ of this contract, or in any way 
unsuitable for the works or any part 
thereof, or should the Engineer con-
sider that any work is, for any 30 
reason,' improperly, defectively or 

Engineer insufficiently executed or perform-
may order ed, the Engineer may order the Con-
removal or tractor to remove the same, and to 
re-e'xocution. use. and employ proper materials, 

plant, tools, equipment,, articles 
and things, or to properly re-execute 
and perform such v/ork, as the case 
may be, and thereupon the Contractor 

Non-Compliance shall immediately, comply with such ho 
by Contractor, orders,and if the Contractor fail to 

comply with such orders within twen-
ty-four hours, the Engineer may, at 
any time thereafter, execute or 

Foreman of 
the works. 
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10 

cause to "be executed, the orders so 
given, and the Contractor shall on 
demand, pay His Majesty all costs, 
damages and expenses incurred in 
respoct thereof, or occasioned to 
His Majesty by reason of the non-
compliance by the Contractor, with 
any such orders, or His Majesty may, 
in the discretion of the Minister, 
retain and deduct such costs, dam-
ages and .expenses from any amounts 
then or thereafter payable to tho 
Contractor* 

Contractor's 
machinery, 
plant, etc. 

20 

30 
Becomes 
property of 
H.M. until 
completion 
of work. 

40 

15; All machinery, tools, plant, 
materials, equipment, articles and 
things whatsoever, provided by the 
Contractor or by the Engineer under 
the provisions of sections 14 and 
16, for the works, and not rejected 
under the provisions of section 14, 
shall from the time of their being 
so provided become, and, until the 
final completion of the said work, 
shall be tho property of His Majesty 
for the purpose of the said works, 
and the same shall on no account be 
taken away, or used or disposed of, 
except for the purposes of the said 
works, without the consent in writing 
of the Engineer. His Majesty shall 
not, however, be answerable for any 
loss, or damage, whatsoever, which 
may at any time happen to such mach-
inery, tools, plant, materials, 
equipment, articles or things. Upon 
the completion of the works and 
upon payment by the Contractor of-, 
all such moneys, loss, co.sts and dam-
ages, if any, as shall be due from 
the Contractor to His Majesty, 0r 
chargeable against the Contractor, 
under this contract, such of the 
said machinery* tools, plant, mater-
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ials, equipment, articles and things 
as shall not have been used and con-
verted in the works or. disposed of 

• by His Majesty under powers conferr-
ed in this contract, shall, upon 
"demand, be delivered up to the Con-J 
tractor in such condition as they 
may then be in. 

Insufficient 16. If the Engineer shall at 
workmen, any time consider the number of 
plant, etc. workmen, horses, quantity of mach-

inery, tools, plant or equipment,or 
of proper materials, articles or 

' ' things, respectively, employed' or' ; 
provided by the Contractor on or for ' 
the said works, to be insufficient 
•for the. advancement of such works 

' ; or any part thereof' toward comple-
• tion.within the time limited in res-
' pect thereof, or that the works are, 
or some part thereof is, not being 

Work not' carried on with due diligence, then, 
proceeding and in every such case the Engineer 
with due ' may,in writing, order the Contractor 
diligence. to employ or provide such addition-

al workmen, horses, machinery,tools, 
plant, equipment, materials, artic-

'" ' ' V les and things, as the Engineer may 
..'y think necessary and in case the Con-

• tractor shell not, within three days, 
or such otK-r longer period as may be 

Engineer may fixed by any such order, in all resp-
provide. ects comply therewith, the Engineer 
additional ' may employ and provide such additi-
workman,etc., ' -onal workmen, horses, machinery, 
at Contractor's tools, plant", equipment, materials, 
expense. articles and^things, respectively, 

as he may think proper, and may pay 
such additional workmen such wages, 
and for such additional horses, 
machinery, tools, plant, equipment, 
materials, articles and things, 
respectively, such prices as he may 
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Repayment by 
Contractor 

10 

20 Work not 
comprised 
in contract. 

think proper, and all such amounts 
so paid shall, on demand, "be repaid 
to His Majesty by the Contractor,or 
the same may be retained and deduct-
ed from any sum that may then or 
thereafter be or become due from His 
Majesty to the Contractor. The Con-
tr actor shall employ the additional 
workmen, horses, machinery, tools, 
plant, equipment, materials, articles 
and things, so provided and employed, 
by the Engineer, in the diligent 
advancement of the works, the work-
men and horses so provided shall, 
however, he theraftef subject to 
discharge by. the Contractor, but 
only with the consent and approval 
of the Engineer. 

17. His Majesty may, at any 
time, without payment therefor,send 
and employ on, in and about the 
works other Contractors and workmen, 
with such horses, machinery, tools, 
plant, equipment, materials, articles 
and things, as the Engineer may deem 
necessary to do any work not com-
prised in this contract and the Con-
tractor shall afford to them all 
reasonable facilities, to the satis-
faction of the Engineer, for doing 
such work, the work of the Contract-
or being interfered with as little 
as the Engineer may deem practic-
able. 

40 

The talcing cf possession of the 
whole or any part of the works of 
the Contractor for such purpose 
shall not be deemed an acceptance 
by or on behalf of His Majesty, of 
the whole or any portion of the works 
comprised in this contract. 
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Default or 
delay "by 
Contractor 

Notice by 
Engineer 

Minister may 
take work out 
of Contractor* 
hands. 

Damage s 
Arising from 
non-completion 

18. In case the Contractor 
shall make default or delay in comm-
encing or in diligently executing, 
any of the works or portions thereof , 
to be performed,or that may be order-
ed under this Contract, to the satis-
faction of the Engineer, the Engin-
eer may give a general notice to the 
Contractor requiring him to put an 10 
end to such default or delay, and 
should suahdefault or delay continue 
for six days after such notice shall 
have been given by the Engineer to 
the Contractor, or should the Contract-
or make default in the completion 
of the works, or any portion thereof, 
within the time limited with respect 
thereto, in or under this Contract, 
or should the Contractor become in- 20 
solvent, or abandon the work, or 
make an assignment of this Contract 
without the consent required, or 
otherwise fail to observe and per-
form any of the provisions of this 
contract, then and in any of such 
cases, the Minister for and on be-

shalf of His Majesty, and without any 
further authorization, may take all 
the work out of the Contractor's 30 
hands and may employ such means as 
he, on His Majesty's behalf, may 
see fit to complete the works, and 
in such case the Contractor shall 
have no claim for any further p a y 
ment in respect of work performed, 
but shall be chargeable with, and 
shall remain liable for, all loss 
and damage which may be suffered by 
His Majesty by reason of such de- 2+0 
fault or delay, or the non-comple-
tion by the Contractor of the works, 
and no objection or claim shall be 

, raised or made by the Contractor by 
reason or on account of the ultimate 



121+ 

cost of the work, so taken over,for 
any reason proving greater than, in 
the opinion of the Contractor, it 
3hould have "been, and all materials, 
articles and things whatsoever, and 
all horses, machinery, tools, plant 
and equipment and all rights, pro-
prietary or otherwise, licenses, 
powers and privileges,whether relat-
ing to or affecting real estate or 
personal property, acquired, poss-
essed or provided by the Contractor 
for the purposes of the works, or by 
the Engineer under the provisions of 
this contract, shall remain and be 
the property of His Majesty for all 
purposes incidental to the complet-
ion of the works, and may be used, 
exercised and enjoyed by His Majesty 
as fully, to all intents and pur-
poses, connected with the works as 
they might theretofore have been 
used, exercised and enjoyed by the 
Contractor, and the Minister may also 
at his option, on behalf of His 
Majesty, sell or other wise dispose 
of, at forced sale prices, or at 
public auction or private sale or 
otherwise, the whole or any portion 
or number of such materials, articles 
things, horses, machinery, tools, 
plant and equipment at such price 
or prices as he may see fit, and re-
tain the proceeds of any such sale 
or disposition and all other amounts 
then or thereafter due by His 
Majesty to the Contractor on account 
of, or in part satisfaction of, any 
loss or damage which His Majesty 
may sustain or have sustained by 
reason aforesaid. 
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Power to 
take action 
on default of 
Contractor. 

19. Whenever in this contract 
power or authority is given to His 
Majesty, the Minister, the Engineer 
or any person on behalf of His. 
Majesty to take any action conse-
quent upon the insolvency of the 
Contractor, or upon the acts,defaults, 
neglects, delays, breaches, non-
observance or non-performance by the 
Contractor in respect of the works 
or any portion or details thereof, 
such powers or authorities may be 
exercised from time to time and not 
only in the event of the happening 
of such contingencies before the 
time limited in this contract for 
the completion of the works, but al-
so in the event of the same happen-
ing after the time so, limited in the 
case of the Contractor being per -
mitted to proceed further with the 
execution of the works. 

10 

20 

Minister sole 
judge of 
reasonableness 
of extension 
of time for 
completion. 

Damages to 
work in 
progress. 
Contractor 
assumes risk. 

Provided always that after the 
expiration of the time limited for 
the completion of the works, the 
Minister shall be sole judge as to 
what additional time, if any, may 
be allowed to the Contractor for 
such completion, and his decision 30 
as to the reasonableness of suffic-
iency thereof for the purposes of 
completion shall be final and bind-
ing upon the Contractor. 

20. The Contractor shall be at 
the risk of, and shall bear1 all loss 
or damage ?/hat soever, from what so-
ever cause arising, which may occur 
to the works, or any part thereof, 
until the same be finally accepted 2+0 
by the Minister, and if any such loss 
or damage occur before such final 
acceptance, the Contractor shall 
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immediately, at his own expense, 
repair, restore and re-execute the 
work so damaged, so that the whole 
works, or the respective portions 
thereof, shall be completed within 
the time limited for completion 
thereof. 

10 
Rectification 
of defects in 
work. 

20 Damages to 
persons or 
property. 

30 

40 

21. The Contractor shall, to 
the satisfaction of the Engineer, 
rectify any defects in either work-
manship or materials supplied under 
the contract, or of which he shall 
receive notice from the Engineer,and 
for which he may have been respons-
ible, in the opinion of the Engineer, 
during the period of one year after 
the date of the final certificate 
of the completion of the work. 

22. The Contractor, his agents 
and all workmen and persons employ-
ed by him, or under his control, 
shall use due care that no person 
or property is injured and that no 
rights are infringed in the prosec-
ution of the work, and the Contract-
or shall be solely responsible for 
all damages by whomsoever claimable, 
in respect of any injury to persons 
or to lands, buildings, structures, 
fences, trees, crops, roads, ways 
or property of whatever description, 
and in respect of any infringement 
of any right, privilege or easement 
whatsoever, occasioned in the carry-
ing on of the works or any part 
thereof or by any neglect, misfeas-
ance or nonfeasance on the Contract-
or's part or on the part of his 
agents, workmen or persons employed 
by him or under his control, and 
shall, at his own expense, make such 
temporary provisions as may be nec-
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Contractor 
assumes 
liabilities 

essary to ensure the avoidance of 
any such damage, injury or infringe-
ment and to prevent that interuption 
of or danger or menace to the traffic 
of any public or private road, and 
to-secure to all persons and corpor-
ations the uninterrupted enjoyment 
of all their rights* in and during 
the performance of the said works, 
and shall submit to His Majesty, be-
fore receiving final payment under 
this contract, proper receipts'or ' 
releases for all lands used or re-
quired for camp sites* erection of 
shops, storage framing of material, 
easements or rights Qf way, and the 
Contractor shall indemnify and save 
harmless His Majesty from, and again-
st all claims and demands, loss,costs, 
damages, actions, suits or other 
proceedings by whomsoever made, 
brought or prosecuted in any manner 
based upon, occasioned by, or att-
ributable to any such damage,injury 
or infringement. 

10 

20 

Contractor 
to clean 
premises on 
completion. 

Precautions 
as to fire. 

23. The Contractor shall upon 
the completion of the works remove 
all temporary structures and clear 
away all rubbish and surplus and 30 
was.te materials remaining on or 
about the works, and place the pre-
mises in a neat and tidy condition 
satisfactory to the Engineer. 

24. The Contractor shall, at 
his own expense, take special pre-
cautions to prevent fire occurring 
in or about the works, and employ 
his own workmen* to the satisfaction 
and under the direction of the 40 
Engineer, in extinguishing all such 
fires which .may occur; and shall 
observe and comply with all laws and 
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10 

regulations in force respecting 
fires, and v/ith all regulations and 
instructions made and given, from 
time to time during construction,by 
the Engineer, v/ith respect to fires 
and the prevention and extinguish-
ing of fires, and shal3 pay all 
wage3 and other outlay occasioncd 
by reason of the observance or com-
pliance v/ith such regulations and 
instructions. 

Insurance 

20 

30 Assignments. 

40 

Time essence 
of contract. 

•r 

The Contractor shall,, also, un-
less the Minister otherv/ise directs 
in writing, at his ov/n expense, at 
all times during construction and 
until the final acceptance of the 
worlcs, keep all buildings and stru-
ctures insured against loss by fire, 
in such insurance company or compan-
ies and in such amount or amounts 
as may be approved of by the Engin-
eer and the policies of such insur-
ance shall be made payable as the 
interest of the Contractor and His 
Majesty may, respectively, appear, 
and shall be deposited .with the 
Engineer^ 

25. The Contractor shall not, 
without the'written consent of the 
Minister, make any assignment of 
this contract, or any sub-non^ract, 
for the execution of any of the works 
hereby contracted for, and, in any 
event, no such assignment or sub-
contract, even though duly consented 
to, shall exonerate the' Contractor 
from liability under'this contract 
for the due performance and comple-
tion of the works hereby contracted 
for, 

26. Time shall be deemed to be 
material and of the essence of this 
contract. 
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27. Pursuant to the provision 
of the statute in such case made and 
provided, no member of the House of 
Commons of Canada shall be admitted 
to any share or part of this contract 
or to any benefit to arise therefrom. 

Pair Wage 28. . The. Contractor shall, in 
schedules part the execution of the Works and as 
of contract. far as may be practicable and con-

sistent with reasonable efficiency 
and economy, select and employ 

. labour from the Rural Municipalities 
in which the work is situate. In 
the selection of.such labour, first 

A • .. -' consideration shall be given to the 
employment of those who, if avail'-' ' 
able, and competent, are most in need 

. "... in the locality in which tho works 
.: • are to be performed, 'without any dis-

, - crimination whatsoever, preference 
"being shown to unemployed ex-service 
men and unemployed married men and 
bingle men with dependents. The 

" A > A A Contractor shall supply board and 
•A; A '. . ' lodgings for men who wish to stay in 

. camp at a rate hot exceeding $1,20 
. per day per man, and for horses, at 

a rate not exceeding 60$ per day per 
1 A. ; . >:. horse. The schedule of wages and 
' V payments to be- made by the Con -

•tractor, shall be in accordance with 
' ( i the Pair Wage Schedule of the Pro- . 

vince in which the. work is situate 
and with the schedules established 

' . by the National War Labour Board 
from time to time, as.they may 
apply, but in no case "shall they be 
less than those 'set out in Schedule 

• "A" attached hereto. 

Members .of 
H. of C. not 
to benefit. . 
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Payment "by 
Contractor 
for labour 
etc. 

r 

10 

20 

r 

Power 'to 
30 retain money 

on default of 
Contractor 
paying for 
labour etc. 

40 

29. The Contractor shall prom-
ptly pay for all labour, services 
and materials in or about the con-
struction of the works, and all pay-
ments for such purposes shall be 
made by the Contractor at least as 
often as payments are made to the 
Contractor by His Majesty under this 
contract, and in tho event, of fail-
ure, by the Contractor at any time-
so to do, or if any sum due for 
labour of any foreman or workman,or 
for hire of horses, teams or carts 
upon or in respect of the works, or 
any part thereof, remains in arrear 
or unpaid, or if there be at any 
time found "bo exist any claims ag-
ainst the Contractor> or any sub-
contractor, for labour, teams, tools, 
plant, equipment, materials, articles 
or things employed, hired or supplied 
upon or for the works or any part 
thereof, or if -the Minister has 
reason to believe that any sueh pay-
ments, sums or claims will not be 
promptly made or paid, the Minister 
may in addition to or in lieu of 
exercising any powers conferred by. 
the said fair wage clause, at his 
option, retain out of any moneys 
due or to become due to the Con-
tractor from Hfs Majesty such 
amount or amounts as the Minister 
deems sufficient to satisfy the 
same, or pay the Contractor the 
moneys due him in instalments,giv-
ing him from time to time sueh 
sums as the Minister or the Engin-
eer deems sufficient to meet such 
payments, sums or claims or any of 
them, and withholding the balance 
until the same are satisfied, or 
may pay all or any of such, payments, 
sums or claims, rendering to the 
Contractor 
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the "balance due him after deducting 
the payments so made. 

The Contractor shall "be estopped 
from denying the accuracy and corr-
ectness of any and all payments so 

, ' made by the Minister. 

• Books, etd.', The Contractor's pay-rolls,time-
of Contractor books, books of account* invoices, 
open and statements shall be at all times 10 
for inspection, open for inspection and extract by 

the Engineer and any authorized rep-
resentative of the Minister, or 
either of them, who shall be assist-
ed in every possible way by the Con-
tractor, to enable the Engineer and 
such representative to ascertain as 
far as possible, the exact payment, 

. ' ' ' sums or claims so due and remaining 
unpaid by the Contractor. 20 

30. Before making any payment 
on any progress or final estimate, 
the Minister may require the Con-

Work, to.be tractor to satisfy the Engineer, or 
free from all other authorized representative of 
encumbrances. His Majesty, that all work perform-

ed and materials supplied and all 
structures built, for which payment 
is being made, are free and clear 
from all lawful claims or liens 30 
under any law for labour, workman-
ship, materials or otherwise, and 
the Contractor shall indemnify and 
hold harmless His Majesty from and 
against any and all kinds of claims 
or liens accruing from labour and 
services performed and materials 
furnished, or otherwise, and any of 
the same, in or about the works. 

Sanitation. 31. The Contractor shall comply kO 
with and the works shall be carried 
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10 

Engineer's 
stakes or other 
marks not to 
he removed. 

20 

30 

Notice: 
how given, 

40 

on subject to all regulations for 
tho time being in force pursuant to 
the Public Works Health Act and all 
regulations made by any lawful auth-
ority and applicable to said works, 
and all orders given by the Engineer 
with respect to sanitation or pres-
ervation of health on tho works. Tho 
Contractor shall, at his own expense, 
make adequate arrangements, to the 
satisfaction of. the Engineer, for the 
medical and sanitary supervision of 
all his employees. 

32. The Engineer will stake out 
the work for the Contractor and fur-
nish him with such details, plans 
and special instructions as may be 
necessary. The stakes and marks 
given by the Engineer must be care-
fully preserved by the Contractor 
who must give the Engineer or his 
assistant all necessary assistance 
and facilities for establishing 
bench marks and stakes and for tak-
ing measurements. The Contractor 
shall be responsible for the proper 
alignment, height and depths and 
shall lay out on the ground all the 
works embodied in the contract. 

33. Any notice, order, direct-
ion or other communication given to 
the Contractor under the provisions 
of this contract shall be suffic-
iently given if delivered to the 
Contractor personally, or to his 
foreman, or left at the Contractor's 
office, or mailed at any post office 
to the Contractor or foreman address-
ed to the address mentioned in this 
contract, or to the Contractor's 
last known place of business or 
residence. Every such notice,order, 

y-
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direction or communication, shall 
be sufficient which expresses in 
general language and without detail, 
the matters required or communic-
ated, or which follows the general 
language of the section or sections 
of this contract under which it is 
given, and no objection shall be 
taken to the form thereof. 10 

'Payment by 34. His Majesty, in considera-
His Majesty. tion of the premises, and subject 

to the performance and observance 
on the part of the Contractor of 
all covenants, provisoes and condi-
tions in this contract contained, 
will pay to the Contractor for and 
in respect of - the works, in manner 
hereinafter- stated, the price or 
several prices following vis:- 20 



DEPARTMENT OF AGRICULTURE 
Irairie Farm Rehabilitation Act . . 

Quotations will be received until 12:00 
noon Regina Daylight Saving Time, Monday 
Hay 20, 1946. 

Project: St. Llary Dam, 
Diversion and Irrigation Tunnels. 

To: George Spence, Director of Rehabilitation, 
910 i.cCallum Hill Building, Regine, Sash. 10 

be, the undersigned, hereby offer the Honourable sinister of Agriculture to 
furnish, execute and complete in a satisfactory and workmanlike manner, in • 
accordance with the specifications hereto attached, the following items: 

SCHEDULE OF P R I C E S H Item Amount Unit Description Unit 
Price Extension 

1. 115,000 cy.ye. Common Excavation .40 46,000.00 
2. 70,000 cu.yd. lock excavation, open cut 1.25 87,500.00 
3. 150 cu.yd. Trench Excavation 49.24 . 7,386.00 
4. 67,000 cu.yd. Tunnel Excavation 4.30 321,600.00 
5* 15,000 cu.yd. Concrete(loss cement) 

in Tunnel Lining. 15.12 272,160.00 
r O . 1,000 cu.yd. Concrete(less cement) 

in Portals and Transitionsl6.00 16,000.00 
7. 2 ,000,0JO lb. 1 lacing Reinforcing Steel .0154 30,800.00 
8. 8,000 I'D. 1 lacing Inserts .249 1,992.00 
9. 3,ooo lin.ft. Supplying and Placing 

6n Tile Drains .64 1,920.00 
10. 2,200 lin.ft. Supplying and Placing 

Hetal Sealing Strips. -30 1,760.00 

t 



Unit 

10 

20 

Item. Amount Unit . Description Price Extension 

11. 1,200 lin.ft. Drilling Weep Holes 1.23 1,476.00 
12. 450 each Supplying and placing 2i"xl5i' 

. Pipes for Weep holes. 1.54 693.00 
13. 3,000 sq.yd Sprayed Asphaltic Seal Coat .443 1,329.00 
14. 30,000 lin.ft. " Supplying poles up to 6" diameter 

for temporary timbering. 0.04 1,200.00 
15- 30,000 lin.ft. Supplying polos over 6" diameter 

• for temporary timbering 0.06 1,800.00 
16. 40 M.P.B.M Supplying dimensioned timber,all 

60,000 
sizes, for temporary timbering 50.00 2,000.00 

17. 60,000 lin,ft. Erecting and removing poles, all 
60 

sizes, .temporary timbering 0.-03 1,800.00 
18. 60 M.P.B.M Erecting and removing dimen-

sioned timber, ail sizes, 
temporary timbering.. 25.00 1,500.00 

TOTAL • - - $ 798,916.00 

SIGNED: 
ADDRESS: 
DATE: 

BENNETT& WHITE CALGARY LIMITED 
Per. UE. 'WALDEN" 

Toronto General Trusts Bldg., Calgary, Alta.. 
May 20th, 19.46. 

M OJ -P" 

Note: Schedule of Prices is to "be completed in duplicate and both-unit 
price, and extension must "be filled in. 
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Payment for 
additional work. 

Approximate 
quantities. 

Prices to "be 
accepted as 
full compen-
sation. 

And frr any work or additional 
work done or materials or things 
provided, under the written orders 
of the Engineer pursuant to Clause 7 
of this contract, for which no price 
or prices are named herein, His 
Majesty, in consideration and 
subject as aforesaid, will pay to 
the contractor the actual and 
reasonable cost, as determined by 
the Engineer, of such work, 
materials and things, with an 
additional 10 per cent thereon for 
the use of tools, Contractors plant, 
superintendence and profits. 

35. The quantities (if any) 
given are approximate only and no 
claim shall be made by the 
Contractor against His Majesty on 
account of any excess or deficiency, 
absolute or relative, in the same. 

36. The said price or prices 
•hall be accepted by the Contractor 
as full .compensation for every 
thing furnished and done by the 
Contractor under this contract, 
including all work required but not 
included in the items herein above 
mentioned, and also for all loss 
or damage arising out of the nature 
of the works or the action of the 
weather, tides, elements, or any 
unforeseen obstruction or difficulty 
encountered in the prosecution of 
the work, and for all risks of every 
description connected with the •works, 
and for all expenses incurred by 
or in connection with the works, 
and for all works, and for _ all' 
expenses incurred by or in 
consequence of any delay or sus-
pension or discontinuance of the 
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Progress 
payments. 

Ninety per 
cent* 

Ten per cent 
retained until 
completion. 

Engineer in 
certifying 
values for 
progress pay-
ments may 
disregard 
price—list. 

work as herein specified, and for 
well and faithfully completing the" 
works as in this contract provided, 

37, Cash payments equal to 
about 90 per cent of the value of 
• the work don©, approximately 
estimated from progress measurements, 
and computed at the price or prices 
agreed upon or determined under the 10 
provisions of this oontraot, will 
bo made to the.Contractor monthly, 
on the written certificate of the 
Engineer stating that the work for or 
on account of which the certificate 
is granted has been done, and stating 
the value of such work computed 
as above mentioned, and the said 
certificate shall be a condition 
precedent to the right of the 20 
Contractor to be paid the said 
90 per cent or any part thereof. 
The remaining 10 per cent shall be 
retained till the final completion of 
the whole work to the satisfaction 
of the Engineer, and will be paid 
within two months after such< 
completion. The written certificate 
of the said Engineer certifying to 
the final completion of tho said works 30 
to his satisfaction, shall be a 
condition precedent to the right 
of the Contractor to receive or 
to be paid the remaining 10 per 
cent or any part thereof. 

38. Provided always, that where 
in the opinion of the Engineer the 
work done is not sufficiently 
finished, or is not of sufficient 40 
value to justify payment at the 
price or prices agreed upon or 
determined under the provisions 
of this contract, the Engineer may 
for the purpose cf such payment, 

'Y 
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10 

Full prices 
when 
obtainable 

disregard tho price or prices agreed 
upon or determined, and may estimate 
the proportionate value payable in 
respect of such work, and issue a 
certificate accordingly, in which 
case the Contractor shall only be 
entitled to reoieve 90 per cent of 
such estimated proportionate value 
as stated in such certificate, and 
shall not be paid the 90 per cent of 
the price or prices agreed upon or 
determined under the provisions of 
the contract until such time as the 
Engineer, by reason of the performance 
of additional work, shall certify that 
the Contractor is entitled thereto. 

Claims under 
progress 

20 certificate. 

30 
limitation 
of time for 
presentation 
of claims. 

39. It is intended that every 
allowance to which the Contractor is 
fairly entitled will be embraced in 
the Engineers' monthly certificates 
but should the Contractor at any time 
have claims of any description which 
he considers are not included in the 
progress certificates, such claims 
must be made in writing to the 
Engineer within thirty days after 
the date of the delivery to him of 
the certificate from which he 
considers the items of such claims 
to have been omitted, but in no case 
beyond the period of 60 days from 
the date of the practical completion 
of that portion of the work to which 
suoh claims apply. And in default 
of the presentation of such claims 
within the time or times so limited 
the Minister may treat such claims 
as absolutely barred. 

40 Claims 
evidence of 
accuracy. 

40. The Contractor in presenting 
claims of the kind referred to in the 
last preceding clause must accompany 
them with satisfactory 

T—" 
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evidence of their accuracy, and the 
reason why he thinks they should 
be allowed; 

Progress 41. The progress measurements 
measurements - and progress certificates shall not in 
and certificates) any respect be taken as binding 
not binding. upon the Engineer, or as final 

measurements* or as fixing final 
amounts, trey are to be subject to 10 
the revision of the Engineer in 
making up his final certificate, 
and they shall not in any respect 
be taken as an acceptance of the 
work or release of the Contractor 
from responsibility in respect 
thereof. 

Delays. 42. The Contractor shall not 
have nor make any claim or demand, 
nor bring any action or suit or 20 
petition against His lic.jesty for 
any' damage which he may sustain by 
reason of any delay or delaj^s, from 
whatever cause arising, in the 
progress of the work. 

Parliamentary 43. Should the amount voted 
appropriation by Parliament and applicable towards 
exhausted. payment for the works hereby 

contracted for be at any time expended 
previous to the completion of the 30 
works, the minister or "the Engineer 
may give the Contractor written 

1 notice to that effect. Upon receiving 
such notice the Contractor may if 
he thinks fit, stop the work - but 
shall not- be entitled to any pay-
ment for work done beyond the 
amount voted and applicable as 

" aforesaid - until' the necessary 
funds shall/have been voted by 40 

; Parliament in that behalf. 
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Contractor 
p^oi-oedn 
at own rink. 

10 

20 

Minister may ' 
suspend work. 

30 

40 

And in no ovont shall the 
Contractor have o_ moke any claim 
on His Ha josty for any damages or 
compensation by reason of the sus-
pension of payment, or by reason of any 
doHay or loss caused by. the stoppage 
or the work. And in the event of the 
Contractor electing to proceed or 
proceeding v/ith such work after such 
notice and .before..such additional funds 
pre Toted, no'action of the Engineer, 
or of any other person'on oehalf of His 
Majesty, in giving ord rs, "instructions, 
or directions, or otherwise acting 
with respect to ouch work, shall 
be taken or considered as in any 
manner improving the rights of the 
Contractor or as waiving in any 
particular way any of the provisions 
of this section. 

44. The Minister may, from 
time to time and for such period 
as he may doom expedient, delay or 
suspend, in whole or in part, 
operations under this contract, 
either upon the whole of the works, 
or at anyr particular point or points. 
Should any such delay or suspension, 
or the stoppage of the works under 
the last preceding clause of this 
contract, or should any delay 
caused by any circumstance which., 
in the opinion of the Engineer, is 
beyond the control of, or not tho 
fault of, the Contractor in the 
opinion of the Minister unreasonably 
limit the time for the completion 
of the works, within the time 
specified by this contract, the 
Minister, an often as the case 
occurs, shall allow such additional time 
as to. him may seem sufficient, in 
the extension of such time for 
completion, but no such delay, 

v 
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suspension or stoppage shall vitiate 
or avoid this contract, or any part 
thereof, or any bond,guaranty., security 

or obligation for the performance 
ho compensation hereof, nor shall the Contractor 
to Contradtor be entitled to make any claim for 
for.delay. damages by reason thereof. Upon the 

termination of such delay,suspension 
or stoppage, or upon the removal lo 
of. the cause thereof, or upon the 
Contractor receiving notice from 
the Minister or Engineer requiring 
him. to resume the work, he shall 
at once resume operations and 
diligently carry on same. 

.Liquors 

> 

45. The Contractor shall not 
bring nor permit to be brought 
any..-here on or near the works any 
spirituous or intoxicating liquor; 20 
and if any person employed on the works 
be in the opinion of the Engineer, 
intemperate, disorderly, incompetent 
wilfully negligent or dishonest in 
the performance of his duties, he 
shall, on the direction of the 
Engineer, be forthwith discharged, 
and the Contractor shall not employ, 
or permit to remain on the work, 
any person who shall have' been dis- 30 
charged for any or all of the said 
causes. 

Orders by 
Engineer's 
agent. 

Extension 
of time. 

46. All orders, directions, 
instructions or notices to be given 
or issued by the Engineer, under 
and pursuant to any section in this 
contract, may be given or issued by 
a duly and expressly authorized' 
agent or agents of the Engineer. 

47, Any extension of time that 
may be granted to the Contractor 
shall be so granted and accepted 
without prejudice to any rights of 

40 
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Security 
lend. 

1C 

20 
Re turn of 
Security 
Bond. 

30 

40 
Forfiet of 
security. 

His Majesty what 
contract, and no 
the part ox the 
bo necessary. 

soever, under this 
assent thereto on 
contractor shall 

48. Tho Contractor shall upon 
the execution of this agreement 
furnish to His Majesty the Iiing a 
Bond with suritios satisfactory 
to His Majesty she ling, in tho sum 
of Three Hundred and Ninety--nine 
Thousand, Four Hundred and Fifty-
eight Dollars, conditioned upon and 
as security for the full and complete 
keeping, observing and performing 
by the Cont. actor of all terms and 
conditions of this Agreement, and 
the due performance of the work 
agreed to be done in accordance 
with the terms thereof. 

49. Upon the due and faithful 
performance, observance and fulfill-
ment by the Contractor of all and 
every the terms provisions, covenants, 
agreements, conditions and reservations 
hereinbefore contained on the part 
of the. Contractor to be observed, 
performed and complied with, the 
Contractor shall bo entitled to 
receive back tho said Bond. 

50. In the event of any breach, 
default o:anon-no: foymance being made or suffered bp- the Contractor 
in, or in respect of, any of" the terms or 
conditions, covenants, provisoes, 
agreements or restrictions herein 
contained, which on the part of the 
said Contractor should be observed, 
performed or complied with, the said 
money,.and interest thereon, so 
delivered• to or deposited with His 
Majesty, or by him receiver in 
respect thereof, shall, by tho 
Contractor be forfictod absolutely 

r 
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to His Majesty, 
• 51. No condoning, excusing 

or overlooking by His Majesty, or 
any person acting on his behalf, on 
.previous occasions, of breaches or 
defaults similar to that for which 
any action is taken or power exercised, 
or forfeiture is claimed or enforced 

'Waiver • against the Contractor, shall be 10 
negatived, taken to operate as a waiver of any 

provision.of this contract, nor to 
defeat, affect, or prejudice in any 
way the rights of His Majesty hereunder. 

Sales or 52. It shall be understood 
other taxes, and agreed that where the Contractor 

has undertaken to construct or perform 
said works or undertakings under this 
contract in consideration of the 
payment to him of a fixed contract 20 
price, that thi^ price shall include 
all sales or other taxes and when the 
contract work or undertaking extends 
into a period in which the sales 
tax on materials used by the 
Contractor in the execution of this 
contract has been increased or 
decreased, His Majesty will allow 
to the Contractor or the Contractor 
will allow to His Majesty, as the case 30 
may be, the amount of the difference 
between the sales tax in effect on 
the date of the contract ancl any 
increase or decrease tax imposed 
before all materials to be used in 
such works have been purchased. 

55. The Contractor shall comply 
with the provisions of the Vforkaens 
Compensation Act and all other acts 
and regulations of the Province in 40 
which the work is being performed 
and to make all returns and pay all 
as -essments required under anjr such 
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acts or regulations. Within fifteen 
uays after the close of cach calender 
month, the Contractor shall furnish a 
statement made under oath setting 
forth the amounts of his payroll 
including that of all sub-ccntraciora 
assessable under the said act or 
regulations and that all assessments 
levied have been paid, His Majesty 
may pay them out of moneys due to 
the Contractor. 

Contractor 54. This contract is made end 
to investigate entered into by His Majesty and the 
every condit- Contractor on the distinct understanding 
ion of the work) that the Contractor has, before 
before execution) execution, investigated and satisfied 
of contract. himself of the character and topography 

of the country, its rivers, streams, 
water- courses and rainfalls, the 
dimensions., levels, character and nature 
of all existing works, buildings, 
constructions, roads, lands, waterways, 
sewers, pipes, the nature of the strata 
through which excavations,' if any,are 
to be made, and. all other things, and 
of every condition affecting the works 
to be executed and the labour and mater-
ial to be provided, and that the 
execution of this contract by the 
Contractor is founded and based upon 
nis own examination, knowledge,in-
formation and judgment,.and'not upon 
any statement, representation or in-
formation made or given by, cor upon 
any information derived from any 
quantities, dimensions, tests, speci-
fications, plans, maps or profiles 
made, given or furnished by His Majesty 
or any of his officers, employees, or 
agents, and that any such statement, 
representation or information, if so 
made, given or furnished, was made, 
given or furnished merely for the 
general information of the bidders, 
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Eligibility 
of employees 

and is not in anywise warranted or' 
guaranteed bj- or on behalf of His 
Majesty, and that no extra allowance 
will be made to the Contractor by, and 
the ".'Contractor will make no claim 
against, His Majesty for any loss or 
damage sustained in consequence of, 
or by reason of, any such statement, 
representation or information being 
incorrect or inaccurate, or on account 
of excavating in rock or other difficult 
ground, or of unforeseen difficulties 
of any kind. 

55. Ho person shall, with 
relation to bis employment or eligib-
ility for employment, be discriminated 
against nor favoured by reason of his 
race, religious views or political 
affiliations• 

10 

.2 0 
Inconsistency 56. In the event of any incon-
between con- sistency between the provisions of 
tract and the aforesaid clauses of this contract 
specifications.and the provisions of the specifications 

forming part hereof, the provisions of 
the aforegoing clauses of this contract 
shall prevail, 

IH IITHESS "./HEREOF the parties 
hereto have executed these presents. 

SIGHED, Sir-LED .. HD DELIVERED ) ?C 
by the Minister of Agriculture) 
representing His Majesty as ) "J-HSS G. GABPIM5B" 
aforesaid, in .the presence of:) 

"D. M. ALfAH. 
SIGHED, SEALED and. DELIVEIED 
by the Contractor, in the 
presence of: 

SiH. LAHGSTOH" 

'BEMETT & HE ITS 
CALGARY LIMITED" 

Per E. Wald en, 

( SEAL ) 40 
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MlnXDlI MaGE SCHCDUIM 
Schedule "A" 

3 0 

20 

30 

unskilled fshall 
./age Act in efioct 

All labour, both skilled and 
be paid in accordance with any Fair 
in the Province of Alberta, and should any dispute 
arise as to what constitutes the current or or a fair 
rate of wages it shall be decided by the Board of 
Industrial Relations whose decision shall be final 
but in no event shall the following classes of labour 
be paid less than that shown in the following schedule 

Foreman $ 
Sub-Foreman 
Timekeoper,experienced 
Cook 
Coolcee 
Dragline Operator 
Dragline Oiler 
Bulldozer and Scraper 

Operators, 
Tractor-man ( Cat.Operator ) 
Elevating Grader Operator 
Blade Graderman 
Bucket Loaderman 
Compressor Operator 
Steam Operator 
Crusherman 
Blacksmith t, camp ) 
Dumpman 
Powderman 
Drillers ( hand ) 

200.00 per month 
160.CO per month 
125.CC ;; (140) 

imberman 
Truck Drive; 
laborers 

•90.00 
55.00 

.85 

.50 

.85 

.75 

.75 

.75 

.75 

.70 

.70 

.70 

.70 
• .60 

.60 

.60 

.60 

.60 

.50 

1 board (2r 0 .00) 
hour ( 1.00 

,65 

90 
SO 

70 

.70 

.65 

Miners base .90 cents 
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General and Detailed Specifications 
Diversion and Irrigation 
Tunnels St. Mary Dam Project 

A - ©MmuiL SPSCII'lOxTICivTS At© oOHDITIONS 
Section 1 - Work Included 
It is required that two tunnels .be con-

structed and completed,In accordance with these 
specifications and the drawings listed, in "Action 4 
hereof, said work being the first step in the con- 10 
structioii of the St. Mary Dam. The work is located 
cbou.t forty miles southwest of Let-hbridge, Alberta, 
or four miles northwest of Spring. Coulee, Alberta, 
on Sections 1 and 12, Township. 5, Mange 24, West of 
the fourth Meridian, 

Section 2 Description of Work 
The two tunnels to be constructed ere 

referred to as the'Diversion Tunnel' and the 
'Irrigation Tunnel'. The Diversion Tunnel will be 
/constructed first, will be 20 feet finished diameter 20 
-and approximately 2,100 feet in length with a/ 
-circular section. The lining will be re-inforce-" • 
concrete, varying in minimum thickness from 12 inches 
to 21 inches. The Irrigation Tunnel is a horseshoe 
type, 1? feet in finished diameter, and approximately 
2,600 feet long. The reinforced concrete lin:ng will 
vary in minimum thickness from 12 inches to 24 inches. 
•The rock through which both tunnels will be driven 
is expected to be interbedded sandstone and sandy 
shale with thin, lensy layers of clajrcy shale. 30 

Section 3 - Approximate Quantities 
The following arc the main items of work 

and the approximate quantities of each? 
1. Commo n Mxcavatio n 
2. Mock Excavation,open cut 

115,0(0 cu.vd. 
7 0,0'0 !i 
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5. Trench Excavation 150 on .yd. 
4. Tutu.a 1 Excavation G7 ,000 
5. Concrete ( Lodc- cement ) in 

Tunnel lining 15,000 ;! 
6. Concrete ( lose cement ; in 

Portals and Transitions 1,000 ;; 
7. Placing Reinforcing Steel 2,000,000 lb. 
0. Placin^ Inserts - 8, CCn ;; 

9. 6" Tile Drains, supplying 
and Placing 5,000 lin. it 

10. Metal Scaling Strips, 
supplying and placing, 2,2Cr " " 

11. Drilling Deep Holes 1,200 
12. 2vr" x 15:: Pipes ior V/'eep 

holes,supplying and placing, 450 each 
15. Sprayed Asphaltic Seal Coat e,CC0 so.yd. 
14. Supplying poles up to 6" 

diameter ior temporary 
timbering, 50,000 lin.ft. 

15. Supplying poles over 6;i 
diameter ior temporary 

timbering, 50,000 lin.ft. 
16.Supplying dimensiond timbers 

all sizes, ior temporary 
timbering, 40 Il.F.B.:: 

17. Drectm^ and removing polos, 
all sizes, temporary 

timbering 60,0CC lin.ft 
18. Ere c t ing and rc movi ng 

dimensioned timber,all sizes, 
t empo r ary t imbe ri ng, 6 0 1.1. P. B. 

St. L'ary Tunnels 
>'"2 w » 

Section 4 - Drawings 
The following drawings are made a par 

of these specifications : 
General Plans 
4471-G-l location and Reservoir Topography 
4471-G-2 Hydro graphs of St. Idary River 
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.4471-G-5 logs of Diamond Drill Holes 
4471-G-4 General Plan 

Ir igat ion Ou tle t 1 Ullu el 
4471-T-6. Irrigation Tunnel Plan end. Profile . 
4471-T-7 General Plan and. Section of Irrigr ;ion 

Outlet Tunnel 
4471-T-8 -Detail Plan of Conduit to Tunnel 

Transition 
4471-T-. Steel Details 10 
4471-T-10 Outlet Transition Layout Plan. 
4471-T-11 Outlet Transition Steel Details 

Diversion Tunnel 
4471-T-1 Plan and profile of Diversion Tunnel 
4471-T-2 Inlet Portal to Diversion Tunnel 
4471-T-3 Detail Plan Diversion funnel 
4471-T-4 Outlet Portal Diversion Tunnel 
4471-T-5 Detail Plan showing Valve Room portion 

of Diversion Tunnel 
These drawings show the approximate dimen-

.sions and general arrangement of the principal 
features of the work. "There necessary, as determined 
by the Engineer, additional drawings showing further 
details or alterations will be furnished to the 
Contractor during the progress or the work. 

Section 5 - Commencement, Prosecution 
.and Complet ion of fork 

The contractor shall begin work within 
seven (7) calendar d^ys after receipt, of.notice to 
proceed, and shall complete all work in connection 30 
with the Diversion Tunnel within two hundred and 
eighty-five (285) calender days from the date of 
receipt of such notice. The Irrigation Tunnel shall 
be completed within six hundred and fifty (650) 
calendar days from the date of the contractors' 
notice' to proceed with this contract. 

20 
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Scot ion 6 - Construction Programme 
Tho contractor's construction operations 

shall be eubj ct at all times to the approval of the 
Engineer. The capacity of-the contractor'a construc-
tion plant, sequence of ope:, at "ions, and methods of 
operation shall bo such as to ensure the completion 
of the work within the period of time specified. 
Y/ithin thirty (30) calendar days after date of receipt 
notice to proceed, the contractor shall furnish the 
Engineer a complete construction programme showing 
in detail his proposed programme of opera tions . The 
contractor shall i mediately advise the Engineer of 
any proposed changes in his construction programme. 
If, in the opinion oi the Engineer, any construction 
programme us submitted is inadequate to secure the 
completion oi tho work within the specified period 
of tiino or is otherwise not in acco;.clanco with the 
specifications, or if, in the opinion of tho 
Engineer, the .work is not being adequately or 
properly prosecuted in any respect, the Engineer 
shall have the _ight to require the contractor to 
submit «. new construction programme providing for 
proper and timely completion of the work, and the 
contractor sĥ -ll be entitled to no claim for add-
itional compensation on account of such requirement.. 

The Go Vermont will make every reasonable 
effort to secure delivery of loiniorcing steel or 
other materials and power and other i.acilities to be 
sup.lied by the Govarment in connection with the 
work in time to avoid delay to the contractor's 
progress unt'OI any approved construction program TIPJ' 
However, should the Govo-niSnt ior any. reason fail to 
secure delivery of such materials and facilities in 
time to moot the requirements of 'said programme, the 
contractor shall be entitled to no damages or 
addititonal componstaion on account oi such delays, 
and the only adjustment which will be made will be 
the granting of an appropiate extension of time, to 
be determined by the Engineer. 
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Section 7 Materials Furnished by 
the' Goverment. 

The Goverment will furnish all cement end 
admixtures required for concrete, mortar and grout; 
all steel reinforcing bars, and rods, bent to shape 
and generally cut to length,§.s well as inserts to 
receive threaded dowels* All material furnished by r 
the Goverment will be delivered to the Contractor 
f.o.b, cars at Spring Coulee, Alberta,. The 10 
Contractor shall haul all of the materials from-'the 
point of delivery to the site of the work? shall 
provide suitable warehouses or other means of 
protection staisfactory to the Engineer for such of 
the materials as, in the opinion of the Engineer, 
require storage protection; and will'be charged for 
any materials lost or damaged after delivery, except 
as otherwise specifically provided, the same amounts 
that the materials cost the Goverment at the point 
of delivery to the contractor. The contractor shall 20 
be responsible for the prompt unloading of materials 
delivered on cars'and for proper care of the materials, 
and will "be held, liable for any demurrage charges 
incurred due to failure to unload cars promptly. 
The contractor shall report to the Engineer, in 
writing, within twenty-four (24) hours after un-
loading, any shortage in or damage to materials ^ 
when delivered. • The cost of unloading, hauling, 
storing and caring for all material furnished by 
the Goverment shall be included in the prices bid 30 
for work to which they are appurtenant, as determined 
by the Engineer. The contractor shall return to the 
Goverment at ,the site, as directed by the Engineer, 
all unused materials and will be charged for any 
materieils not used and not returned the same amount 
that the materials cost the Goverment at the ppint 
of delivery to the contractor. 

Section 8 - Materials to be Furnished 
by the Contractor. 

The contractor will be required to furnish 
all materials and supplies neces sary for the 



satisfactory completion of the contract exccpt such it' 
us aro specially mentioned in Section 7 and else-
where in these specifications. The coot of hculing, 
storing, processing, handling and caring for all 
materials and supplies furnished by the contractor 
shall be included in the prices hid in the schedule 
lor the work for which tho materials and hauling 
are required. 

Section C - Sand and Gravel Deposits 
Sand and Gravel for concrete, for drains 

and other purposes will be supplied by the contractor 
in accordance with Section 8. Several deposits 
exist on land which will be acquired by the Government 
in the vicinity of Section 24, Township 4, Range 21, 
West of the Fourth Meridian. No charge will be made 
to the contractor for materials taken from such 
Government owned deposits and used in the work 
covered by this contract. If used by the contractor 
these deposits shall be operated so o.s to preserve, 
insofar as practicable, their future usefulness or 
value. Nothing contained in this section shall be 
construed as constituting the approval of•any 
materials taken from such deposits, as the contractor 
will be solely responsible for supplying materials 
of the quality specified for the various portions 
of the work. 

Section 10 - Records of Test Borings 
The drawings included in these specifications 

show the available records of borings made at or 
near the sites cf the tunnels. The Government does 
not guarantee any interpretation of these records 
or the correctness of any information shown on the 
drawings relative to geological conditions. The 
contractor must assume all responsibility for 
deductions and conclusions as to the nature of the 
rock and other materials to be excavated, the 
difficulties of making and maintaining the required 
excavations and of doing other work affected by the 
geology of the site of the work. 
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Section 11 - Lines and Grades 
The contractor shall provide such drill 

holes, forms, ladders, spikes, nails, light and such 
assistance as may be required by the' Engineer in 
giving lines and grades. The Engineer's marks shall 
be carefully preserved by the contractor until t-bey 
have served their purpose, fork shall be suspended 
at such points and for such reasonable time as the 
Engineer may require to transfer lines and to mark 1 0 
points for line and grade. No additional compen-
sation will be paid to the contractor for required 
assistance in setting lines and grades or for less 
of time on account of such necessary suspension of 
work or otherwise on account of the requirements of 
this section. 

Sect-ion 12 - Camp Sites 
The contractor will be permitted to use 

for construction camp purposes any land available 
in the vicinity of the wor]j: that is the property of 20 
the Government;' Provided, that such use shall not 
interfere with any part" of the work or of the work 
of other contractors or of the work of the Govern-
ment in the vicinity. The Government will.assume no 
responsibility for damage to or interference with 
the contractor's camps due to any operations under 
this contract or any other work connected with the 
project. If private land is used by the contractor 
he shall make all necessary arrangements with the 
owner and shall pay all rentals or other, costs 50 
connected therewith. The location,construction, 
maintenance operation and removal of the contractor's 
camps and of the camps.ur.: establishments of all persons 
or parties in the-,vicinity, operating or associated 
with the contractor, shall be subject to• the 
approval of the Engineer. 

Section 15 -- Roads 
AII access road-will.be constructed by the 

Government connecting the lethbridge-Card.stone 
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highway with a point at the site of tho work. Tho 
surface of this road will be gravelled, and will be 
available ior tho use of the Contractor and all 
other persons connected with the work but shall bo 
maintained by the contractor to tho satisfaction 
of the Engineer. Local roads in tho vicinity or the 
site required by the contractor shall bo constructed 
at his own expense. The contractor shall provide, 
install, and maintain any barricades, lights or 
danger signals necessary fo_ the protection of the 
work or safety of the public. 

Section 14 - Electric Power for 
Construction Purposes 

AS soon as possible after the contract 
is awarded the Government will construct a trans-
mission line to and will provide a suitable sub-
station at a point near the site of the work with 
transformer capacity of 500 LEV.A. .Power will be 
delivered to the contractor by the Government on 
the low voltage side of this substation at 2500 volts, 
5 phase, 60 cycles, and no charge will be made to 
the contractor for such power when used only for 
the purpose of carrying out work under this contract. 
In the event that Government power is not yet avail-
able when required by the contractor, the contractor 
shall supply the necessary power for his requirements 
until it is available under the terms laid' down in 
Section 49 of these specifications. 

The contractor shall construct and main-
tain, at his own expense, the necessary circuits 
for distributing the power. All equipment, materials 
and work in connection with the contractor's 
electrical installation shall conform to Provincial 
or Power Company specifications and plans and shall 
be acceptable to the Engineer, and such installation 
shall be maintained in a safe and satisfactory 
operating condition. The use to which the power is 
put shall be subject to the approval of theSngincer, 
and the contractor shall endeavour to make economical 
use of such power, for the purpose only of carrying 
out the work under this contract. 



121+ 

Section 15 - Use of Construction 
Facilities. 

It is possible that work at or in the 
vil'inity of the site will be performed by the 
Governemnt or by other contractors during the period 
covered by the contract under these specifications, 
the oo ntr act or shall permit full use, without charge 
therefor, by the Government and/or other contractors 
of roads, bridges, lighting and suah other facilities 10 
constructed by the contractor for use in performance 
of the contract under these specifications, and 
usable jointly by the contractor, the Government, 
and other contractors, as are available for such use 
without additional cost to the contractor. 

B - DETAILED SPECIFICATIONS. 
EXCAVATION 

Section 16 - Classification of 
Excavation 

Except as otherwise provided in these 
specifications, all materials moved in required 
excavation for the construction of the tunnels and 
adits will be measured in excavation only, to the 
lines shown on the drawings or prescribed by the 
Engineer, and will be classified for payment as 
follows: 

(a) Open Rock Excavation - 7/ill be all 
solid rock in place, except that defined as tunnel 
excavation and which cannot be removed until 
loo sened by blasting, bariing or wedging, and all 30 
boulders or detached pieces of solid rock more than 
one cubic yard in volume. No material, except 
Boulders as desciibed above, will be classified as 
rock excavation, which is- not actually loosened by 
blasting before removal, unless blasting is 
prohibited and barring, wedging, or similar methods 
are prescribed by written order of the Engineer. 

20 
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(b) Tun lie 1 Excavation - ./ill be ell material 
excavated from locations within the portals of the 
tunnels, by tunneling methods. 

(c) Tic rich Excavation - "Jill be all Material 
excavated 10:: concrete cut-off walls in ac -ordance 
with these plans and specifications or as directed 
by the Engineer. 

(d) Common Excavation - All material ex-
cavated in accordance with these plans and specifi-
cations or as directed by the Engineer, which cannot 
be defined as either "open rock excavation", "'trench 
excavation", or "tunnel excavation" shall be class-
ified ac. common excavation. Common excavation shell 
include all overburden, gravel and loose rock in 
open cut, except as otherwise provided in this 
section. 

Section 17 - Blasting 
Blasting will be permitted only when 

proper precautions are taken for the protection of 
persons, the work and private property, and any 
damage done to the work or private property by 
blasting shall be repaired by the contractor at the 
contractor's expense. Caps or other exploders or 
fuses shall in no case be stored, transported or 
kept in the same place in which dynamite or other-
explosives are stored, transported, or kept. The 
location and design of powder magazines, methods of 
transporting explosives, and in general, the pre-
cautions taken to prevent accidents shall bo in 
accordance with Provincial laws and regulations and 
subject to the approval of the Engineer, but the 
contractor shall be liable for all injuries to or 
deaths of persons or damage to property caused by 
blasts or explosives. 

Section 18 -- Open Cut Excavation 
All excavation for tunnel adits, portal 

walls, transitions and other structures, situated 
outside the tunnel portals, shall be made to the 
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lines and grades established by the Engineer. 
The adit canals shall be trimmed to the 

cross-sections shown on the plans or established 
by the Engineer, except that undisturbed ledge rock 
will be permitted to extend not more than six (6) 
inches into the prescribed lines. 

If at any point the natural foundation 
material at structure sites is disturbed or loosened 
during excavating operations, it shall be consolidated 10 
in a manner satisfactory to the Engineer, or, where 
so directed by him, it shall be removed and replaced 
with selected material compacted to his satisfaction 
at the contractor's expense. 

Y/here concrete is to be placed upon or 
against rock, the excavation shall be sufficient to 
provide for the minimum thickness of concrete at all 
points, and the prescribed minimum thickness shall 
be exceeded as little as possible. Measurement of 
such excavation for payment will be limited to the 20 
excfc'.vation required for the prescribed minimum 
thickness of concrete, plus six inches. Any and all 
excess or over-excavation performed by the contractor 
•for any purpose.or reason, except as may be ordered 
in writing by the Engineer, and whether or not due ~ 
to the fault of the contractor, shall be at the 
expense of the contractor. 

No blasting that might injure the work 
will be permitted, and any damage done to the work 
by blasting, including the shattering of material 30 
beyond the required excavation lines, shall be re-
paired by and at the expense of the contractor and 
in a manner satisfactory to the Engineer. All 
eavaiies in rock excavation upon or against which 
concrete is to be placed, caused by careless ex-
cavation, as determined by the Engineer, or by re-
moval, as directed by the Engineer, of rock or other 
foundation materials needlessly damaged by blasting 
or other operations of the contractor, shall be 
solidly filled with concrete entirely at the expense 40 
of the contractor, including the cost of. all 

materials required therefor. 
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The quantity of excavation for which pay-
ment will bo made will be measured in cxcavation to 
the lines and grades established by the Engineer and 
no payment will bemade for material cxcavatcd beyond 
those linos. Except whore concrete is to be placed 
upon or against rock, structure excavation:will be 
measured for payment to slopes of 1 to 1 for earth or 
overburden, and to to 1 for rock and to lateral 
dimensions of one foot outside of the foundations 
of the stiuctures. 

Section 15 - Trench Excavation 
Trenches for concrete cut-off walls shall 

be excavated in the rock foundation by the contractor 
as shown on the drawings or directed by the Engineer. 
Trenches 'shall generally have vertical sides and 
shall be excavated to the alignment, grades and 
dimensions shown, on the drawings or as directed by 
the Engineer. The excavation shall be performed by 
the use of hand tools or power cutting drills, in 
such manner as to prevent shattering the sides or 
bottom of the trenches, and no blasting will be 
permitted. Measurement, for payment, of rock ex-
cavation for cutoff walls will be made only to the 
neat lines shown on the drawings or established by 
the Engineer, and payment therefor will be made at 
the unit price per cubic yard bid in Schedule for 
"Trench Excavation". 

Section 20 ~ Tunnel Excavation 
The item of the schedule for "Tunnel 

Excavation" shall include all required excavation 
performed within the portals of the tunnels. All 
excavation shall be made to the lines and grades 
shown on the drawings or as directed by the Engineer. 
The general dimensions, arrangements and details of 
the typical tunnel .sections are shown on the drawings. 
The dimensions of the concrete lining as shown on 
the tunnel sections are minimum thickness, and no 
un-excavated material of exxy kind, or roof supports 
shall be permitted to remain within, these lines. 
Payment for tunnel excavation will be made to the 
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outer surface of the lining plus six inches measured 
in a radial direction, regardless of whether the 
limits of the actual excavation fall inside or out-
side of this prescribed tolerance line. It may be 
decided in the field, by the Engineer, to increase 
or otherwise alter, the thickness of the lining as 
shown on the plans. The contractor shall be entitled 
to no additional compensation because of such changes, * 
other.than that resulting from increased quantities 10 
due to the new position of the tolerance line, which 
will still remain a radial distance of six inches 
from the outer boundary of the lining: Provided, 
that any additional excavation required on account 
-of any enlargement ofsection ordered after the 
completion of the excavation of the section to the 
previously prescribed dimensions, will be paid for 
as extra work. . 

The contractor will use every precaution 
to avoid excavation beyond the tolerance line. All 20 
drilling and blasting shall be carefully and skill-
fully performed so that material outside of the.re-
quired lines will not be shattered. No blasting 
that might injure the work will be permitted, and 
any damage done to the work by blasting shall he 
-repaired by and at the expense of the contractor 
and in a manner satisfactory to the Engineer. , x 

Measurement of tunnel excavation for 
payment will be limited to the specified sectional 
dimensions except as described in this paragraph, 30 
and will be.made along the located centre lines of 
the tunnels, and only between the inside faces of 
the portal walls: Provided, that the measurement 
for payment will include all required excavation 
for permenant tunnel drains, outside of the tunnel 
lining as shown on the drawings or established by 
the Engineer. 

Payment for excavation in the tunnels 
will be made at the unit price per cubic yard bid 
therefor in the schedule. No addition&l allowance 
above the unit price bid in tho schedule for ex-
cavation in fche tunnels will be made on account of 
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tho class, nature or condition of any of tho material 
encountered, or on account of the presence of water 
or ior any other reason. Tho unit price bid shall 
include all costs of excavation in the tunaols, 
disposal of excavated material as provided for in 
Section PA, tho costs of supports, cxcept as provided 
in Section 21, and all other costs incidental to tho 

4- preparation of tho tunnels for their permanent 
10 lining. 

Section 21 - Temporary Timbering 
in Tunnels. 

Temporary timbering, including legging, 
may be used where such temporary timbering is necessary 
to support the roof and the sides of tho tunnols; 
Provided, that such timbering shall be removed by 
the contractor before the concrete lining is placed. 
Payment will bo made to the contractor for such 
timbering, as is required by the contractor and 

20 approved by the Engineer, only for such items as 
appear in the schedule, and at tho p;.ices fixed for 
such items. All other or further costs connoctod 
with temporary timbering shall be borne by the 
contractor. 

v All salvage materials from temporary 
timbering for which the contractor has been paid 
under the provisions of this section, shall be 
neatly piled at a point near the site designated 
by the Engineer and shall remain the property of 

30 the Government. 
Nothing contained in this section shall 

prevent the contractor, at his own expense, ffom 
erecting such additional amounts of temporary 
timbering as ho may consider necessary, nor shall 
it be construed to relieve the contractor from sole 
responsibility for the safety of tunnels or from 
such liabilities as may result from inadequate 
temporary•t imbering. 
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Section 22 - Draining, Lighting and Ventilating Tunnel. 
The contractor shall drain the tunnel where 

necessary to rid it of standing water. Pumping 
shall be done where gravity flow to an outlet can-
not be secured. The contractor shall axso•properly light 
and ventilate the tunnel during construction. The 
cost of all work required by this paragraph shall, 
be included in the unit prises bid in the schedule 10 
for tho various items of tunnel construction. 

Section 25- Protection of 
Rock Surfaces 

There are certain layers or strata in the 
rock through which the tunnels are to "be driven 
which may tend to disintegrate when exposed to dry 
air. if,, as determined by the Engineer, it is con-
sidered necessary to protect these surfaces from 
weather, the contractor shall do so as directed. 
Such protection shall consist of spraying the rock 20 
with an asphaltic oil or emulsion approved by the 
Engineer in such a manner that a coating or seal 
is obtained which will be airtight as determined 
by the Engineer. 

The cost of all work required by this 
section shall be included in the unit prices bid ' 
in the schedule for "Sprayed Asphaltic .Seal Coat". 
It shall include the cost of supplying the material 
and all costs of applying it. 

Section 24 - Disposal of Excavated 30 
Materials 

The disposal of all excavated materials 
shall be subject to the approval of the Engineer, 
All waste piles shall be located where, in the 
opinion of the Engineer, they will not harmfully 
interfere with the flow of the river, the construction 
operation or accessibility of other structures or 
the operations of other contractors. The maximum 
haul for tunnel excavations will not exceed a distance 
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of fifteen, hundred feet (1,500 ft.) from the roo-
pcctivo tunnel portals. The cost to the contractor 
of disposing of all excavated materials shall bo 
included in the unit prices bid therefor in the 
schedule for excavation, all classes. 
CONCRETE. 

Section 25 - General 
Reinforced concrote structures shall be 

10 built as shown on the plans or as required by the 
Engineer during the progress of vhe work. All 
structures and tunnel lining shall be carefully 
and accurately built to the lines and grades 
established by the Engineer. 

Section 26 - Plant 
Plant, labouf, tools appliances and 

materials, except cement and admixtures, for pro-
portioning, -mixing, and placing concrete shall bo 
provided by the contractor. Materials will be tcsteg 

20 and if found defective must be removed from the 
work and replaced at the contractor's expense. 

Section 27 - Aggregates 
All aggregates required fdr the making 

of concrete will^be supplied by the contractor at 
his expense, as provided by Section 8. All 
aggregate shall be screened and washed to comply 
strictly with the following specifications for both 
coarse and fine aggregate. 

Coarse aggregate shall consist of crushed 
30 rock or gravel from which sand has been screened, 

or both. It must be composed of dear, hard, strong, 
durable pieces and free from injurious amounts of 
soft, friable, thin, elongated or laminated particles 
of shale, alkali, organic or other deleterious 
matter. It shall be well graded with the following 
limits: 

Passing 1" sieve not less than 95$ Passing No ,4 sieve not more than 10$ 
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Fine aggregate shall consist of clean, un-
coated grains of strong and durable sand. It shall 
be free from shale, coal, loam or other organic 
matter or impurities and shall be of such quality 
that it will pass all standard test of the Canadian 
Engineering Standards Association Specifications' 
for the presence of organic matter and sulphates. 
It shall be well graded with the following limits: 

Passing No.4 sieve not less than 90$ 
Passing n0.50 sieve not less than 8$ 

nor more than 30$ 
Not more than 35$ shall be retained"on 

any intermediate standard sieve.. 

Section 28 - Water 
Yfater for mixing concrete must be reason-

ably clear and colourless and must be free from 
injurious amounts of oil, acid, alkali, organic 
matter or other deleterious substance,. 

The water shall be measured by a device, 
such that the quantity of water in each batch can 
be regulated to give concrete of uniform consistency 
in successive batches, due allowance being made for 
free moisture in aggregate. 

Section 29 - Strength 
The concrete shall be of one class for 

the entire work and shall be based on a water 
cement ratio not exceeding'.85 cubic feet of water 
per sack of cement (874- lb.) and shall yield a 
strength of 3,000 lb. per square inch at 28 days 
when tested under the standard methods. 

Section 30 - Proportions 
The proportions of the mix shall be 

approximately 1 part of cement to 2.4 parts of fine 
aggregate, by weight, and 3.5 parts, by weight, of 
coarse aggregate; the actual field mix will be 



given by the Engineer when the contractor has sub-
mitted his aggregates. Should admixtures be speci-
fied by the Engineer they will be supplied by the 
Government, as provided in Section 7, and shall be 
mixed in the concrete as directed by the Engineer. 

Section 51 - Inspection 
A rigid inspection 3hall be maintained 

over the mixing and placing of the concrete, In 
the placing of the concrete , it shall be insisted 
that all concrete shall be worked sufficiently so 
that it is plastic; that water shall not accumulate 
on the surface; that mortar and coarse aggregate 
shall not be allowed to sepeivte, and that all sur-
faces shall be spaded so that all stone shall be 
removed from the surfaces. 

Section 32- Placing Concrete 
All concrete shall be deposited in place 

immediately upon mixing and should any concrete 
receive its initial set before being placed it shall 
be rejected and removed from the site of the work. 

No concrete shall be placed in any forms 
until the Engineer shall have checked the forms and 
notified'the contractor that they are in proper 
alignment and adequately braced, and if at any time 
there is evidence of yielding of forms the contractor 
shall stop concreting and restore the forms to their 
proper position. Ho mortar or concrete shall be 
placed except in the presence of a duly authorized 
Government inspector. 

Concrete shall not be dropped through a 
greater height than 4 feet, and when it is conveyed 
by chuting, the plant shall be such size and design 
as to ensure a practically continuous flow in the 
chute. The angle of the chute with the horizontal 
shall be such as to mllow the concrete to flow 
without separation of the ingredients, but in no 
case shall the slope be less- than 1 vertical to 2 
horizontal. The delivery of the chute shall be as 
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close as possible to the point of deposit. When 
the operation is intermittent, the spout shall dis-
charge into a hopper. The chute shall be thoroughly 
flushed with water before and after each run; the 
water used for this purpose shall be discharged 
outside the forms. 

Only methods of transporting or placing f 
which will deliver concrete of proper consistency 
into thw work without segregation and without ob~ 10 
jeetionable porosity will be permitted. Should 
the contractor desire to use pneumatic methods 
for placing concrete in tunnel lining, these methods 
shall be subject to the approval of the Engineer. 

Section 33 - Vibrating 
All concrete shall be consolidated by 

vibrating using an immersion type vibrator approved 
by the Engineer. The vibrator shall be used verti-
cally at points 18 to 30 inches apart and the period 
of vibration shall be decided by the Engineer. The 20 
vibrator shall be supplied and operated by the con-
tractor at his own expense and under the direction 
of the Engineer. 

Section 54 - Cold Weather 
Concrete mixed and deposited when the 

temperature of the atmosphere is 40 degrees Eah-
reheit or lower shall have a temperature of not 
less than 50 degrees at the time of placing. 
Suitable means shall be provided for maintaining a 
temperature of at least 50 degrees for not less SO 
than 72 hours after placing or until the Engineer 
has decided the concrete has sufficiently hardened, 
the methods of heating the material and protecting 
the concrete shall be subject to the approval of 
the Engineer. 

Section 55 - Construction Joints 
The placing of concrete shall be stopped 

only at such points as the Engineer rmy direct, 



121+ 

and at all times must be subjcct to his approval. 
The contractor shall not begin to place concrete 
until he ha3 on the site sufficient materials which 
have been inspected and accepted to construct any 
one portion without interruption. The concrete shall 
bo deposited in layers not over one foot, in depth 
and thoroughly tamped, except as otherwise provided 
in these specifications. 

10 In case of unavoidable interruption in 
pouring or at any construction joint authorized by 
the Engineer, a 2" x 4" construction joint, or a 
joint specified by the Engineer, shall be made 
parallel to the wall. Before a new pour is begun 
the surface of the hardened concrete shall be 
roughened, thoroughly cleaned of foreign matter and 
laitance, saturated with water and sprinkled with 
dry cement or covered with a thin layer of neat 
cement paste which shall not be allowed to dry out. 

20 The surface shall then be covered with mortar to a 
depth or two inches or the superimposed concrete 
shall be placed in such a manner as to ensure an 
excess of mortar over the entire surface of the 
joint. 

Where asphalt expansion joints are shown 
on the plans or- requested by the Engineer, the 
joint shall be carefully covered with industrial 
asphalt plank before the adjoining section is poured. 
The cost of this asphalt plamk and the placing of it ' 

30 is to be included in the tendered price for concrete. 

Section 36 - Curing Concrete 
The surface of the concrete slabs shall 

be kept moist for seven days after pouring by covering, 
with either burlap or moist earth as soon as the 
concrete has sufficiently hardened and keeping the 
cover moist for that period. 

Section 57 - Chamfers 
All exposed corners, both vertical and 

horizontal, shall be chamfered with a 2" x 2:,chamfer. 



121+ 

Section 38 - Standard Specifications 
Except as otherwise provided in these 

specifications, placing and finishing of concrete 
shall be done in accordance with the Canadian. . 
Engineering Standards Association Specifications 
for Concrete and Reinforced Concrete A.23-1042. 

A 
Section 39 - Concrete in Tunnel 

lining 
The item in the schedule for "Concrete in 10 

Tunnel linings" includes all concrete in the normal 
circular section of the "Diversion Tunnel" shown 
on the drawings as from stations 3 + 67.75 to 24 -f 
53, and all concrete in the "Irrigation Tunnel" in 
the normal 17 foot horseshoe section as shown on 
the drawings from stations 0 + 20 to 25 + 67.9. 
The above described reaches of the tunnels shall 
be lined throughout with concrete having minimum 
thicknesses as*shown on the drawings or as prescribed 
by the Engineer, 20 

All excavation outside of the tolerance 
line shall be completely and solidly filled with 
concrete, and special care shall be taken to force 
concrete into all irregularities in the rock surfaces 
and to completely fill the tunnel arches. The con-

' tractor shall fill with mortar or grout, by method 
all' spaces in the tunnel arches remaining unfilled 
after the placing of concrete has been otherwise 
completed. The mortar or grout shall be placed 
through pipes set in the concrete for this purpose, 
or, at the option of the contractor, through holes 
drilled by the contractor through the concrete 
after the concrete has hardened. The placing of 
mortar or grout shall be done at low pressures, 
not exceeding 25 pounds per square inch, as deter-
mined by the Engineer. The mortar or. grout shall 
be composed of cement, sand and water in proportions 
to be determined by the Engineer. 

In the tunnel inverts, loose excavation 
shall be removed to firm surfaces, and all such 40 

30 
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surfaces shall bo cleaned to the satisfaction of 
tho Engineer before concrete is placed. 

The finished interior surfaces of the tunnels 
shall conform accurately to the shape, alignment, 
grades and sections as shown on the drawings or 
prescribed by the Engineer. A smooth, dense finish 
will bo required on the interior surfaces of all 
tunnel lining, and, where practical, as determined 

10 by the Engineer, the concrete shall bo vibrated, by 
power vibrators of an approved type in such a manner 
as to produce dense, impervious concrete having a 
smooth surface against the forms. 

measurement for p. yment shall be made on 
the basis of the minimum thickness of the lining 
plus six inches, and payment will be made to these 
lines regardless of the actual thickness of tho 
concrete, rio payment will be made for concrete 
required to be placed outside the tolerance line 
due to over breakage, excess excavation or for any 

20 other reason, but such cavities shall be solidly 
filled with concrete entirely at the expense of the 
contractor. 

The unit price per cubic yard for "concrete 
in tunnel lining" shall includo the cost of all 
labour, forms, equipment and materials, except cement 

* required for manufacturing and placing concrete and. 
mortar or grout, by any method. 

Section 40 - Concrete in Portals 
and Transitions 

50 The item in the seedule for "Concrete in 
portals and Transitions" shall include all concrete 
structures shown on the drawings or specified by 
the Engineer which does not properly come under the 
heading of concrete in Tunnel Lining. All concrete 
structures covered by this section shall be con-
structed carefully' to the lines and grades as shown 
on the drawings or as established, by the Engineer. 
These structures shall include generally the portal 
walls and cutoffs at the tunnel entrances, and exits, 

40 along with the trumpet shaped portions of tunnel 



lining at the entrance to the diversion tunnel and 
at the exit of the irrigation tunnel. They shall 
also include the open transition beyond the exit of 
the irrigation tunnel. 

All concrete shall be manufactured and 
placed in the forms in accordance with the general 
concrete specifications, and shall .be vibrated with 
a power vibrator of approved type. 'There con-
crete is placed upon or against rock surfaces, such 10 
surfaces shall be firm and clean. Measurement for 
payment will be made on the basis of minimum thick-
nesses as shown on the drawings or specified by the 
Engineer, plus six inches, except in cutoff walls. 
Any cavaties beyond these lines, due to carelessness 
or excess excavation, or any other cause, shall be 
solidly filled with concrete entirely at the expense 
of the contractor. Except as otherwise provided, 
payment shall be made for concrete in portals and 
transitions on the basis of the neat lines shown 20. 
on the drawings or as established by the Engineer 

The unit price per cubic yard for "Concrete 
in Portals and Transitions" shall include the cost 
of all labour, forming, equipment and all materials, 
except cement, for the manufacture and placing of 
concrete. 

Section 41 - Measurement of Concrete 
Except as otherwise specifically provided 

in these specifications, measurements of concrete 
for payment will be made only to the neat lines of 30 
the structures as shown oil the drawings or ,as 
established by the Engineer. Any thickness of 
concrete shown on the drawings may be changed by 
order of the Engineer, in which case the changed 
thickness will be used as the basis of measurement 
for payment. In the event cavities resulting from 
careless excavation, as determined by the Engineer, 
are required to be filled with concrete, the materials 
furnished by the Government and used for such re-
filling will be charged to the contractor at their . 40 



cost to the Government at the point of c'eliveiy to 
the co ntractor. 

Section 42 - Payment for Concrete 
Payment for concrete in the various parts 

of the v/orlc will be made at the unit prices per 
cubic yard bid therefor in the schedule, which unit-
prices shall include the cost of all labour, materials 
and plant required in the construction except that 
cement will be furnished by the Government as 
provided in Section 7. 

Section 43 - Cement 
Cement for concrete, mortar and grout will 

be furnished to the contractor by the Government 
as provided in Section 7. The contractor shall give 
the Engineer not less than 30 days' notice in writing 
oi his cement requirements. The requirements shall 
be stated, insofar as practicable, in quantities 
not less than carload lots.. In order that cement-
may not become unduly aged before using, the con-
tractor shall not use cement in the work direct from 
his freighting or other hauling operations whenever 
any cement is available that he.3 been stored more 
than SO days after delivery to the contractor. 

Section 44 - Reinforcing Steel 
and Inserts 

Steel reinforcing bars and inserts shall be 
placed in the concrete wherever shown on the draw-
ings or where directed by the- Engineer. The re-
inforcing bars and inserts will be furnished to the 
contractor by the Government as provided in Section 

Before reinforcing steel and inserts are 
placed, the surfaces shall be cleaned of objectional 
rust, scale, dirt, grease or other foreign subs-
stances and, after placement, thejr shall be main-
tained in a cleun condition until they gre completely 
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embedded in the concrete . The Government will malce 
every reasonable effort to have the reinforcing 
steel and inserts delivered to the contractor in 
good condition, but this shall not relieve the con-
tractor from full responsiblity for their condition 
immediately prior to covering them with concrete. 
Jill bars and inserts shall be accurately placed and 
secured in positions so. that they will not be dis- -re-
placed during the placing of concrete, and special 10 
care shall be exercised to prevent any disturbance 
of the bars and inserts in concrete that has already 
been placed. 

Payment for placing reinforcing steel and 
inserts will be made at unit prices per pound bid 
for each in the schedule, which unit prices shall 
include the cost of furnishing and attaching wire 
ties and metal, supports, and for unloading, hauling, 
sorting, storing, any cutting and field bending 
required, cleaning, placing and securing and maintainin^G 
all bars and.inserts in position, as shown on the 
drawings or as directed by the Engineer. The 
quantities of each.for which payment will be made 
will be based on the weights obtained from the 
shipping bills or invoices. ' 

MISCELLANEOUS CONSTRUCT ICR 
Section 45 - Pipes for "Veep Holes 

Two and one-half inch standard galvanized 
iron pipes in overall lengths of 15" with one 
coupling attached shall be supplied and installed 
by the contractor in the concrete lining of the 
tunnels or the floors or walls of other structures 
as shown on the drawings or as specified by the 
Engineer. The pipes shall be placed and secured in 
the forms in such a manner that the coupling will 
he flush with the finished interior surface of the 
tunnels, and so that no concrete will get inside the 
pipes. The cost of supplying, storing and install-
ing pipes for weep holes shall be included, in the 
unit price each bid therefor in the schedule. 

50 

40 
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Section 46 - Drilling Weep Holes 
Hoop holes shall bo drilled by the contractor 

through the walls, floors and concrctc lining of 
tunnel's and structures, either through the weep hole 
pipes or through tho concrcte after it has boon placed, 
as shown on the drawings or directed by the Engineer. 
All weep holes shall have a diameter of not less 
than 1-jV inches and shall bo drilled to such depths 
as may be directed by the Engineer: Provided, that 
weep holes in the tunnel will not be required to be 
drilled to a greater depth than five feet. Weep 
holes will be measured for payment after the holes 
are drilled, and only the lengths of holes actually 
drilled by direction of the Engineer will be con-
sidered in making measurements for payment. Payment 
for drilling woep holes will be made at the unit 
price per lineal foot bid therefor in the schedule. 

Section 47 - file Drains in funnels 
Six inch tile drains shall be supplied and 

installed by tho contractor as shown on the drawings 
or directed by the Engineer, file shall be laid with 
open joints and imbedded in gravel in trenches cut 
for that purpose. The drain beneath the invert of 
the irrigation tunnel shall be laid in a trench 
having an average depth and width of 1' 6;;. The 
trench around the pipe shall be completely filled 
with gravel containing not more than of material 
passing a Mb,4 screen. Pipe shall be laid accurately 
to line and grade as esteablishcd by the Engineer. 
The cost of supplying pipe and gravel, of performing 
all work couneuted with the installation, except 
excavation, shall be included in tho unit price per 
lineal foot bid therefor in the schedule.-

Section 48 - Copper Sealing Strips 
Copper sealing strips shall be supplied 

and placed by the contractor at construction or 
expansion joints as shown on tho drawings or as 
directed by the Engineer. The copper seeling strips 

20 

50 
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shall be flat strips, 6 inches wide, and made of 20 
gauge copper. The strips shall be carefully jointed 
together by brazing or welding so as to form con-
tinuous watertight diaphragms in the joints. 
Adequate provisions shall be made to support and 
protect the sealing strips during the progress of 
.the work. Measurement for payment for supplying 
and installing copper sealing strips will be made * 
of the strips in. place, and payment will be made at 10 
unit price per lineal foot bid therefor in the 
schedule, which price shall include the cost of 
supplying, storing, placing, welding and protecting 
until embedded in concrete. :. 

Section 49 - Extra Work 
The contractor shall, when ordered in • 

writing by the Engineer, perioral extra work and 
furnish extra material, not covered by the specifi-
cations or included in the schedule, but forming an. 
inseparable part of the work contracted for. 20 

For any extra work done or material or. 
-things provided under the written orders of the 
Engineer for which no price or prices are named 
herein, the Governemnt will pay to the- • contractor 
the actual and reasonable cost, as determined by A< 
the Engineer, of such extra work, materials end 
things, with an additional 10$ thereon for the-use 
of tools, contractors plant,- superintendence and 
profits. 

Exhibit 21 30 
BY-LAW NO.67 

A By-law of the municipal District of 
Sugar City No.5 to provide for the assessment and 
taxation of Personal Property. 

Under authority of Section 8, of the 
Assessment Act, being Chapter 157 of the Revised 
Statutes of Alberta H42, and subject to the various 
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provisions of the said Act, the Council of the 
Municipal District of Sugar City No.5 onacts that 
within the boundaries of the Municipal District of 
Sugar City No. 5 all Personal Property shall bo 
liable to assessment and taxation for both munici-
pal and school purposes. 

All previous personal property tax by-lawn 
passed by thi3 Council arc hereby repealed. 

Done and passed at Raymond, Alberts, this 
5rd day of April, 1947. 
Pirst reading April 3, If47 
Second reading Aprriil 3, 1S47 
Third reading April 3, 1647. 

"N. V. PETERSON" 
Reeve' 
REE 

(SEAL) JD. 1,1. HCLTrDAY 
Secretary. Tfe'asufer 

WE iJExEBY CERTIFY that the foregoing is a true 
and correct copy of By-law No. 67 which was passed 
by tnh Council of The Municipal District of Sugar 
City No. 5 April 3rd, 1947.. 

J'"iT. M. PETERSON Reeve 
. "D.t M. HOIjLADAY" 
Secretary Treasurer 

EXHIBIT 2.2. 
BY-Lap' NO.68 OF-THE MUNICIPAL DISTRICT OF SUGAR 

CITY NO. 5. 
A BY-LAN to set the mill rates for the-year 1947 fo 
Municipal, School and Hospital purposes. 
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VJHEREAS it is estimated by the Council of the . 
Municipal' District of Sugar City No* 5 that the 
said municipal district will require approximately 
$72,700.00 for muni.ci.pal purposes, and 
• RTIEREAS the various requisitioning bodies have 
requisitioned this Council as follows: 

13 
647 

St. Mary's Hiver Schoo1 
Division No. 2 

St. Mary's River School 
Division, Special levy in 

Magrath School Dist. 
Lethbridge School 

Division No. 7 
Gait School District No. 
New Dayton - Consolidated 
School District No. 5, . 
Raymond School District No.700)29 
Cardston Municipal 
Hospital District No. 5 4 

Magrath Municipal 
Hospital District No. 29 

Raymond Municipal 
Hospifal District No. 31 

$112,740.08 

2,257.00 
•1.0 

12 

,641.91 
,788.00 
792,00 
,357.00 
,666.55 
,500.00 
,950.00 

20 

. THEREFOR EB IT ENACTED by authority of Section 288 
and-289 of The Municipal Districts Act, being 
Chapter 151 of R.S.A., ' 1942, and amendments theretOj 
the mill rates for the various purposes in The 
Municipal District of Sugar City No. 5 for the year 
1947 shall be as follows: 30 

Municipal purposes 
St. Mary's River School 

Division No. 2 
Magrath School District 

(Special Levy) 
lethbridge School 

Division No. 7 
Gait School District No.647 
New Dayton Consolidated 

School District No. 5 

8 
21.5 
5.5, 

18.5 
20 
17.5 40 
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Raymond School District No.700 25.5 
Cardston Municipal Hospital 

District No. 5 5.5 
Magrath Municipal Hospital 

District No. 29 4 
Raymond Municipal Hospital 

District No. 51 3 
DONE AND PASSED in Council this 9th day of April, 

1947. 

(Sgd) .N.H. Peterson Reeve 
(SEAL) (Sgd) D.M.Holladay 

Secretary Treasurer 
EE HEREBY CERTIFY that the foregoing is a true and 
comect copy of By-law No. 68 which was passed by 
the Council of The Municipal District of Sugar City 
No. 5 on 9th April 1947 

. }{. PETERSON/' 
Reeve" 

_ "D .LI. PIOIB'ADAY" 
. .'""Secretary Treasurer. 



121+ 

EXHIBIT 2 

SUGAR CITY MUNICIPAL DISTRICT No. 5. 

PERSONAL PROPERTY ASSESSMENT - 1S47 

Owner, - Bennett & White Calgary, Limited, 
Toronto General Trusts Building, 
Calgary, Alberta. 

Location of property, - Ng- Sec. 5 & S~A Sec .12, 
Tp. 5, Rge. 24, W4M, 
Alberta, St. Mary's 

River Dam. 

» 

Repair shop, frame, 28' x 48' 
x 14', single sheeting, dirt 
floor, rubberoid roofing, 
unpainted, electric lights, 750.00 

Ware ho u s e, frame, me t al clad 
1 Al v v Q i l -v>iiV,K -w^^-P 10' X 16' X 8t', rubb. roof 
shiplap floor, 80.00 

Storeroom, frame, 12' x 20' 
x 9ir' and addition 8' x 12' 
x 7', single sheeted, 
rubberoid roof, shiplap 
floors, unpainted, 110.00 
Dormitary, frame, army type 
consfr., 60' x 24' x 14' 
and 60' x 24' x 14" with 
lean-to addition 16' x 60'. 

• J 
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and interconnecting 
additions 56' x 18" x 14 1 , 
56' x 22' x 14' and 12' x 
12' x 8^', single sheeting, 
rubberoid clad and roofing, 
partitioned, sleeping quarters, 
wash room, showers, toilets, 
etc., elcc. Its. metal 
chimneys, 
Cook house, 24' x 20' x 14«, 
dining room, 24' x 60' x 14', 
and store room, 24' x 60' x 14' 
ceiled, frame constr. rubberoid 
roof, single spruce flooring, 
and coal house addition 8' x 
8' x 7', unpainted, water and 
elec. Its. 

Office Building, 12' x 24' x llfr' 
addition 8' x 8'x 11^', and 
addition 12' x 32' x , all 
frame constr. 3ided and inside 
sheeted, rubberoid roof, 
unpainted, elec. Its. (new) 

House, frame constr. 
16' x 24' x 11' (new) 
inside sheeted(tentest) 
painted, rubberoid foot, 
wired. 
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Cement warehouse, 28' x 32' x 9', single 
sheeting & floor, rubberoid roof 
and sheeting, partitioned, unpainted, 4-00,00 

Shop and powder" house, 141 x 20' x 8^', 
single sheeting, spruce floor,rubber-
oid roof and add'n 14' x 20' x 8^', 
spruce sheeting and rubberoid roof 
and siding, no floor, unpainted,on 
sills, 250,00 

Power House, (west tunnel) frame 16' x 24-' 
x 10', single sheeted, dirt floor, 
rubberoid roof, with platform add-
ition 4-' x 12* x 8' of timber constr. 
11" x 11" and 11" x 8", • 170.00 

Total valuation of buildings, $ 9,210.00 

Assessment at 66 2/3 % 6,14-0.00 
Personal Property Items at same location 
West end tunnel 
1 Ingersoll Rand Marine type station-

ary engine 13^x8x3-/11500, 500 RPM, 
100/P, 100 HP, 3 Ph. 60 eye. 
Serial /1814-9, . 4,500,00 

1 Ingersoll Rand Mod. 75CH40 Compressor 
7ix6ix5, 100/, 870RPM, /11397, 
w/Westinghouse 75HP Generator, Fr. 
711A, 3 ph. 440V, 870RPM, 60 Cyc. 
Ser.#336556 (M3H) 3,000.00 

1 Boiler Plate tank 3' x 8',rivetted, 
w/valves and fittings, 100.00 

1 Starter compensator-75HP-Cat/t)127192 
Gil w/control panel /25375 30 5964 250.00 
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1 Square D switch No. 463, Series 3. 150.00 
1 V/estinghouse Elec.motor-H203, 60 eye. 

3 ph. 1 HP. geared to monarch centri-
fugal pump CP-1 90.00 

1 Air pressure tanlc-welded-3' x 8' with 
4" pipe fittings, 2 Crane-4" 300# 
valves and 1 Crane 2" Glohe valve. 125.00 

1 welded tank 4' x 12' with 2" fittings-
10 on platform (water) 100.00 

1 Rex pumpcrete unit powered "by 30HP 
Westinghouse induction motor type 
GW.Ser^ 2-18N410-style 18N410-220-
440V-3 ph. 60 eye. 56 amp. 1160 RPM 
w/Westinghouse line starter 6 HP, 
class 11200, 3 Ph. 60 eye. 440 V. 
style 808215 and Y/estinghouse manual 
control class 12-300, type 12303, 
all mounted on portable steel skid 

20 frame. 4,000.00 
2 Can.Gen.Elec. transformers,2300-110, 

220V, 25KVA, 60 eye.form KFXY, No's 
195035 and 195045, 500.00 

1 Inglis duplex pump $£101810, 4^x2| 
x4. 135.00 
Used timhers-14 pes 12x12-10, 16 pes 
10x10-10', 3 pes 10x12-12', 57 pes 
8x8-8' (approx. 5500 ft) 110.00 

2 Cleveland rock drills Ser/s 
30 42FS7670&7676 w/carriage No's 42FS 

7669 and 42FS 7677 each with Cleve-
land D14 drills(portable) 2,000.00 

150 ft. i" air hose and 100 ft f" air 
hose. 125.00 
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410 ft. 4" pipe line to compressor 
station (welded) 210 ft.-2" water 
line to same and 650 ft from river. 350.00 

310 ft—g-" bleeder pipe line (galvd) 
145 ft 2" pipe line to pump. 65.00 

1 Cleveland jack hammer 4lH2-9367> 
2 same- 3l64(S80) 400.00 

3 air drills #3 C1283, 01596, C1807, 10 
all No's 18PF2, 1,480.00 

200'-1" air hose, 150'~f" same and 
175'-?" same. 220.00 

2 H.D screw jacks 21"x 2£(3B) #15.ea., 
1-6" bench vise-#10 40.00 

1 Elec.2 wheel bench grinder Ser#1?J 
1254309-1/3HP-Miller'e Falls. 25.00 

Miscellaneous bench tools, supplies 
and repair parts, valves, pipe 
nipples, electric wiring, drill, re- 20 
pair parts, couplings, gaskets, 
sledges, picks, shovels, canthooks, 
peavies, light globes, drill clamps, 
lubricating grease (4 pails) miner's 
helmets, etc. 150.00 

1 Canadian Blower & Forge Co. 20" ventil-
lating fan w/G.E. motor, Model 8FI767 
Type K, 5 HP, #406210 125.00 

1 Steel tank 4' x 7' and 1 same 3' x 5' 
on 7* h platforms (diesel fuel) 75.00 30 

1 Alemite tractor pump #6521 lubricator 
unit. 30.00 

140 ft. 4" pipe - poor cond. 20.00 
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1 „ ... , ... . K o d e l 2.if yd 
16,800.00 

1 Plymouth gasoline locomotive, Model 
TU$3828-Climax Eng. Go. 3,000.00 

1 Kooring Dumptor-size Y/55-$t)706, 5 yd-
Wt.6.3 ton. 6,000.00 

100.00 

(at E. tunnel) 
2+ cement forms-portable-eonstr. of 7"x 2" 

stoel Ibeam baso-15ft9xn. 2+ pes, w/2+ 
double cross beams, 2-l6ft x 12 in. 
plank, bolted, as base for 12+'8" tower 
of 8-10" x 10"-l2+8 and 2-10" x 10" -
12+'8" high, 9^' wide, 800.00 

360 ft channel iron i+i x 80 ft. 
7i"X 2, 160 ft. angle iron 2+x2+x£ 220.00 

100 ft-2+"xl/8" flat iron and 12+0 ft. . . 
to" x 1/8" flat iron. . 160.00 

1 Mucker unit w/30" conveyor "belt powered 
by Delta Eleo. motor, W/GE magnetic 
switch CR7006, Form Di+C, C at. $2+2+8176 8-
25-50HP, 3 ph. 220 V, 60 eye. 1,500.00 

500 ft. N.Elec. l£ B&3 3 cond'r cable 
& 2 Ext It. with rubb. ins. cables, 200.00 

1 Can. Ingersoll Rand Compressor unit 
on rubber 750 x 16, Waukeshaw motor 
Mod.2+5HK- 5^x6, Specif. No.l2+5HK19R-
Ser.$635565? Compressor-HK3155 No. 
12353-100 lbs Pressure at 1160HPM, 
w/pressure tank 7' x 30" rivetted 
and auxilliary tank 30" x 22+"-W.P. 
125 lbs- Ser.$3809 7,500.00 
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1 Worthington pump, 4vx2;fx4-No.l25-
1099-air connected (1945) 125.00 
w/welded water tank 30" x 6' 20.00 

50 ft.-1" air hose-$35.1-3x16 10 ton 
screw jack-$20. 55.00 

1 Alemite Tractor lubricator pump, 
Model 6521-3 gal. 25.00 

1 4 gal. lubricator unit-$25.1-First 
•'Aid Kit-$20. 1-Lincoln gr.gun $5 50.00 

1 10 ton Duff Norton 
lover lack -$20, 1-20 ton 

Hydraulic jack-6|"-£75. 95.00 
1 4" leg type bench vise-$15. Misc.pipe 

fittings, log ch., turnbuckles, in 
shop $25. 40.00 

120 ft. 60/ rails 140.00 
1 20" Ventilator fan powered by G.E 

Motor M0d./8P1767, Type K, 5 HP 3 ph. 
60 eye. 220V 125.00 

Total this sheet . . . . . 46,805.00 
Forward from Sheet /L, . . 14,455.00 

Total forward to Sheet 61,260.00 
Assessment notices 
mailed Sept. 22nd. 1947. 
(at E,tunnel) 
2 transformers-2300 V-220V(10KVA) 400.00 
1 C.G.E. swithh-3 pole, Sl4632-Cat. 

/25335 9.00 
2 Bulldog D switches, Type C-Cat. 

/224322-7?HP. 18.00 
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1 G.E.Magnetic switch CR7006-Form DIG 22.00 
1-3 pole Cat $4231-250 V-fuse "box and 

switch '6.00 
1 GE starter Componsator /'934097 Type 

ICRI625 Form A.3/Induction motor typo 
1-form lv-35 HP-60 eye. 3 t>h* 75.00 

1 Electric pumping unit (rotary typo) 
vertical adjustable, powered by Hpwell 

10 elcco motor $87-8" discharge-tripod of 
15 ft. lengths of 4" pipe 150.00 

1 portable pumping unit, typo lFB-2-g- x 
2f-4" suction - 4" discharge gasoline 
powered $663865 100.00 

350 ft. ventillator pipe-18-^' Lt. 210.00 
120 ft. 4" water line -$36,-160 ft.2"black 

pipe-$32. 68.00 
1000 ft. 4" air line to working face-$300., 

1000 ft. 2'' water line-$200. 500.00 

20 2 Ingersoll rock drills-size KLDA35-Ser. 
/s 2849 and 2915 800.00 

Misc, repair purts in shop gears, elec. 
conduit, drill steel, etc. 60.00 

210 ft. 4" pipe-$63.-60ft.-2" pipe-$12. 
1.00ft 60 lb. steel rails $150, 225.00 

2 Screw jacks-9' posts x 3^"-6" base and 
tops -7$535 40.00 

2 Screw Jacks-8 ft posus -$30.-2 screw. 
jacks-5^ ft. posts~$25. $ 55.00 

30 1217 ft-1" octagon steel-10,12,14 & 18 ft 
lengths 900.00 

\ 
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1 Cement mixer unit-Falk motor reducer 
size 44RU-M018-107, H0well motor 
/216534, type Sc32l4-7.5 HP. 600.00 

390 ft. 8" lock-joint cementing pipe on 
rack, 4 timbers 10" x 10" x 12' 
(in camp yards) 585.00 

1 Fairbanks Morse duplex steam pump 
7x4^x7 150.00 

17 timbers-10" x 10" - 16', 19-12" x 12" 
-l6', 6-10" x 12"-14, 2-10x12-12 ft*, 
and 1-10" x 12"-18' 210.00 

760 ft. light hydraulic pipe-18^" 450.00 
1 Owen bucket-f yd. CSC190-2324-1925-

$350. 1 Page auto bucket-l£ yd-No. 
4-2945-$700.00 1,050.00 

1 Adams leaning wheel, portable grader, 
Model 105, Ser.$377,0805006 w/10' x 
18" blade. Winsconsin motor 3! x 4-
type AF-$25944 (control) 1,350.00 

1 Bucyrus Erie shovel-25' boom, ! yd 
bucket w/erxtra l!,yd bucket 6,500.00 

1 portable waggon-6x6 bolsters, 4x4 bed, 
24' long, HD rubber tires,' welded pipe 
pole and reach. 100.00 

1 Fairbanks Morse 3 HP gas engine style 
C-800RPM, connected to FM typhoon pump-
100/ press. 270RPM-1000 gal. per hr. 350.00 

1 12 ft dozer blade-3i' w/10" blade 1,650.00 
1 Letourneau carryall-Model LP-Ser. 

/S27215-LP-F-12 yd. 5,660.00 
1 Letourneau 10* dozer 1,000.00 
2 Portable 6-oil drum-racks on skids. 10.00 
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1 4 wheel trailer on rubber 6 2 5 - 6 5 0 -
16-41 x 8' x 1' box - stool chassis. 50.00 

1 Horiz. storage tank 11' x 36" on plat-
form 5' x 14 x 9' K-w/delivery hoso 15*00 

2 rubber tired wheel barrows-$35«-l60'-4" 
glazed tile-$30 65 .00 

1 Caterpillar tracktor RD 7 w/pusher 
plate - CSC 5050 5,850.00 

1 Bueyrus Erie drag line-50' boom-f yd 
bucket-CSC 5057 8,000.00 

9 12" x 12" timbers-16 ft, 2-10" x 12"-
14', 43 pes 6" x 6"-8' 90.00 

1 dry mix unit w/l6 ft tower on base of 
12" x 12" - 12' L 400.00 

390 ft. - 60 lb. mine rails-120 ft. switch 
ends, 56 ft switch rails, 40 ft. frogs, 
4 W.Va. Rail Co. switches, tie plates, 
spikes, etc. 900.00 

1 Fuel tank-4'x 12', w/fittings and service 
hose. 100.00 

500 ft. 8" pat, coupling, Simax pipe 1,000.00 
1 cement mixer hopper 10' x 10' x 4', 

tapered to 18" (hvy) 150.00 
1 Caterpillar power unit No. 9J4091 

(CSC5020) w/5KW generator 15KL29, 
DC14777, Fr.l86, w/self regulating 
alternator 5KW No.l5KL29-on skids 
Block $4B8522 2,100.00 

1 Vertical boiler 30" x 6'6" v/45-li" 
tubes. 100.00 

1 Vertical boiler 36" x 7' w/85-lf tubes 125.00 
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1 London #(30 cement mixer on skids-
C105082 less hopper above 500.00 

1 30-gal* hot water tank w/fittings 15.00 
1 Induction motor Model #&N3868l-type FT-3 

ph.60, cyce 220 V-20HP, C.G.E.No. 
227404 200.00 

10 Koppel mine cars-side dump-9-10 yds-
w/Madsen 13" H.D. wheols-3£" 300.00 

1 Power Saw w/13" blades-31" x 49" table, 
cowered by Winsc'onsin 3 5/8 x 4 motor-
type AH No. 79813 150.00 
Total this sheet . * 43,473.00 
Forward from Sheet 2 , 61,260.00 

Total forward to sheet 4,. * . . 1 0 4 , 7 3 3 . 0 0 
1 . All is' Chalmers Cat. tractor-HD7 w/cable 

operated loader-1 yd. 5,500.00 
1 Caterpillar tractor D7 w/Hoover dozer 

, loader (hydraulic) 2yd. 9,000.00 
1 RD8 Caterpillar tractor (CSO 5030) 7,500.00 
1 Letournaau carryall-12 yd 707J12 

(CSG 5041) 5,660.00 
1 RD8 Caterpillar tractor w/121 angle 

dozer Mod. FCKD8-A17713 9,850.00 
1 LeTourneau'carryall-12 yd-#5493U12 

(CSC 5031) (in repair shop) 5,660.00 
1 Allis Chalmers HD14 (CSO 5055) Diesel 

motor Model 671RC3-67149864, 7,000.00 
1 Schram .compressor Model 315-3er#450085S-

315 cu.ft. at 1180RPM on steel skid 4,500.00 
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> 

1 Acetylene welding outfit w/fittings, 
hose and supplies, rods, ate, 150.00 

1 Black & Decker H,D. electric d r i l l — 1 5 0 . 0 0 
1 H.D. travelling shop cfane v/ith chain 

hoist 10-ton. 450.00 
1 Alemite 5 gal. lubricator unit - 5 

grease guns 45.00 
1 Duff No. 1022-10 ton H.D. jack 20.00 

10 2 Hydraulic jacks - 5 tons 20.00 
1 Smart-Tumor Mach.Go. steam pump 4-g- x 2f 

x 4 /01762 60.00 
1 Bench vise-5" jaws-$10#, 1 Pyrene -

bracket type-$10. 20.00 
1 Elec. bench grinder-w/3 emery wheels 

3 x 1 , 6x1 & 6 xl 25.00 
1 Portable "Champion"forge and blower(hand) 30.00 
1 small generator powered by 1 cyl.gas 

engine (air cooled) 40.00 
20 1 set taps and dies £ to 1" std. thrd-1 

set same-Nat'1 fine thrd 100.00 
•Misc. bench small tools, gasket material, 
packing, nuts, bolts, greases, 60.00 

600 ft..used 2" black pipe 75.00 
1 chain type pipe vise and pipe v/ork bench 25.00 
1 Westinghouse transformer-2300V-220V-10KVA 

150.00 
3 dozer blades-30" x 12f 4,000.00 
1 1 5 0 ft. 5 / 8 " trulay cable 6 / 1 9 in whse. 285 ,00 

30 4000 ft.elec. cable - size 4/0 DBRC 1,600.00 
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500 ft. guy wire 25.00 
4500 ft.(9spools)£"trulay steel cable 6/19 800.00 
100 ft. 1" hydraulic hose w/couplings 75.00 
200 ft, 1" hemp rope 19.00 
1 Acetylene tank generator - 1 can 

carbide (in whse) 25.00 
(incharging room) 
1 A.C. Induction motor type R31P-60 eye. 

110/220V-4 HP. 40.00 
1 D.C. Generator-Type D21D-3KW-120V-

(Continental Elec. Co.) 225.00 
4 D type knife switches-$10. mise. 

insulators, elec. wiring-$10. 20.00 
2 Blow torches-pipe cutters, battery 

tester & mise. bench tools. 40.00 
50 ft. hvy rubber insulated-4 w.cable 20.00 
(in yard) 
2 Koering dumptors on rubber-5 yd capcy. 

No's 2 & 3 (W55-6.5 ton) 12,000.00 
(at W. tunnel) 
2 Jack Hammers - A/3464 250.00 
160 ft. 1" drill steel 200.00 
1 Utility wagon (Jumbo) 3 deck, steel chas-

sis, 1050 x 16 tires,9 ft bed, welded 
posts of 5" hvy steel pipe, w/3 ft fold-
ing side extensions on 2nd and 3rd decks, 
steel bound deck beds of 3" plank, 
length 11 ft. height 13'8" (CSC 2240) • 1,850.00 

1 Lincoln Elec. Welding unit- Ser. 
/TD 421655, Specif. No. S7042 1800 
RPM on rubber w/V8 motor (CSC 5044) 350.00 

1 Rock drill 18PF2-C1627 w/air hose 
50' x I" 500.00 
Total this sheet . 78,414.00 
Forward from sheet $3. 104.733.00 
Assessment total $ 183,147.00 

Dated at Sec. 12.Tp.5, Rge 24, Wl+M,Alberta 
this 16th day of June, A.D. 1947. 

"W. A. CARMICHAEL" 
Assessor 

Sugar City M.D.N0.5.. 



M.D. OF SUGAR CITY NO. 5 

NAME ADDRESS 

Bennttt k White (Calgax y) Ltd., Calgary, Alta. 

A S S E S S M E N T A N D T A X R O L L 
EXHIBIT 3 

PAGE 149- v ̂ A c c o u n t No. 0 0 4 6 

SEIZURES. ASSIGNMENTS AND RENTALS TAX NOTIFICATION 

T I T L E . P U R C H A S E R . L E A S E . E T C . 

A p p r a r w r f i y W D i p L of Municipal AJTalra, 1044 

TAX NOTIFICATION 
RELEAMD 

L A N D D E S C R I P T I O N A R E A 

FT. OF SEC. SEC. TF. RANGE MER. LAND WATER 

SUBDIVISION LOT BLOCK PLAN No. 

a t S t . Mary's Dam 

T A X R E C O V E R Y I N F O R M A T I O N 

FUBLIC BALE . 

FINAL ACQUISITION. 

H O S P I T A L D I 8 T R I C T 8 C H O O L D I 8 T R I C T S C H O O L D I V I ^ O N 

— r 
MILL RATE8 NET TOTAL ASSESSMENT (DOLLARS ONLY) 

ASSESSMENT 
NOTICE MAILED 
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2 4 / 6 / 4 8 
HOSPITAL 5 . 5 . 6 LAND 

SOO. SERVICES BUSINESS 

EDUCATIONAL 
PERSONAL 

PROPERTY 

MINERALS 

1 1 9 , 9 8 0 9 8 , 3 2 0 

TOTAL 3 4 . 5 4 0 . 6 TOTAL 1 2 4 , 4 5 0 1 0 2 , 8 2 0 
» 

C R E D I T 

—f 

3693.65 

! 182.70 
3441.20 

AUTHORITY 
FOR 

• • » 

I I 
I t 

DISCOUNT* CATI<ON8~A" CANCELLATION* 

• v — 4 = — 
1 i 

BALANCE 

T 

i i 

"Tt 

36 
39 1 

s 

i—t 

i i 

r-1 

I 
5 1 

7 2 

753^17 4 

U 7 
8 
9 

10 

11 

I" 
13 14 
15 
16 

17 
I 18 • # 

19 

\ 20 

21 

| f 

• i I 

4 t 

22 

23 

25 

26 

27 

28 

29 

30 

' 31 

iiSS! 



Form No. 63-4. Municipal Supplies Ltd. 

Sec. 27(1) The Assessment Act 
EXHIBIT 4 

1 pVA 'SO 
by the Dept. of Municipal Affairs, 1945 

ASSESSMENT SLIP 
FOR LAND, BUILDINGS AND IMPROVEMENT ASSESSMENT 

Sucar City ^ 5 MUNICIPAL DISTRICT OF . . . , No. PROVIDE OF ALBERTA 
, Alberta 

Date Notice Posted (General Assessment) 

Date Assessment Slip Mailed (Annual Assessment ) . 

To 
Banaatt k. White, Calgary Ltd., 
Toronto fonoral Trusts Bldg., 
Calyary, Alts. 

10L7 
TAKE NOT ICE that you are assessed as below for the year and should 

you consider yourself aggrieved, you or your agent may lodge a complaint within 30 days after 
the date of the posting of the notice of the completion of the Assessment Roll, in the case of a 
General Assessment; or within 30 days after the date of mailing of the Assessment Slip in the 
case of an Annual Assessment, as indicated above. 

Account 
Number 

H A M L E T OF 
No. of 
Acre. 

A Mewed 

ASSESSED VALUES (Dollar! Only) 

Account 
Number Pt. of 

Sec. 
Sec. 
1-ot 

Twp. 
Bill. 

Rge.Mer. 
Plan 

No. of 
Acre. 

A Mewed 
Land 

Buildings 
and 

Improvements 
P/P TOTAL 

*l 5 5 24 6140 177,007 1*3,147. 00 
Si 12 

00 

at St . M iry'a R l w Dan 

_ 

D. N. Holladay 
Secretar^Treasurer 

PACK 150 
See. 35. The Assessment net 

TO 

Secretary-Treasurer Municipal District of , No 

P.O. 

Date 19 
Sir: 

I hereby complain that the following property has been wrongly assessed* or assessed 

too high or too low, or against the insertion upon or omission from the roll of the name of 

•Strike out matters which are not subject of complaint. 

Account No. 
Part of Section (of) 

Hamlet 
Section (or) 

Lot 
Township (or) 

Block 
Range (or) 

Plan Meridian 

Land 

Buildings and Improvements. 

Name .Complainant. 

Address in full. 

(Set out on reverse side details of complaint.) 



< q ! 

FOR YOUR INFORMATION ONLY 

The Council of your Municipal District is desirous of having the assessment 

as fair and equitable as possible and therefore invites your assistance in reaching 

this object. 

The Assessment Roll will l>e open for your inspection in the office of the 

Secretary-Treasurer each day during office hours for thirty days from the date of 

the posting of the notice of the completion of the Assessment Roll in the case of 

a General Assessment, or within 30 days after the date of mailing of the Assess-

ment Slip in the case of an Annual Assessment, whichever is indicated on this 

Assessment Form. 

If you consider the assessed value of your own property or the property of 

any other person, is too h i g h or too low, you may lodge complaint in writing 

with the Secretary-Treasurer within 30 days from the date of the pos t ing of 

t he not ice referred to above in the case of a General Assessment; or within 30 

days after the date of m a i l i n g of t he Assessment S l ip in the case of an Annual 

Assessment. 

No person shall be entitled to consideration by the Council sitting as a 

Court of Revision, unless due notice of complaint has been forwarded to the 

Secretary-Treasurer, and the complaint fully set out in writing. 

The assessment indicated hereon will be effective for taxation purposes for 

the year commencing 
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EXHIBIT 16* (DEFENDANTS). 
TO: 
The Secretary-Treasurer, 
Municipal District of Sugar City, No.5, 
Raymond, Alberta. 
Sir:-

The under signed hereby complains that 
the property assessed as set out in the Assessment 
Slip dated September 22nd, 1947, relating to cer-
tain personal property at St. Mary's River Dam has 10 
been improperly assessed for the following reasons; 

1. The said personal property is only 
temporarily within the Municipal District and is 
not subject to taxation. 

2. The said assessment contains a consid-
erable number of motor vehicles which are exempt 
from assessment. 

3. The said assessment on personal prop-
erty has been made only in relation to the personal 
property of the undersigned and is an attempt by 20 
the Municipal District to discriminate against it 
and other Construction Companies operating in the 
locality without it being intended that a general 
assessment of personal property in the Municipal 
District should be made, and therefore the said 
assessment is illegal and void. 

4. The said assessment is too high. 

DATED at Calgary, Alberta, this 15th day" 
of October, A.D. 1947. 

BENNETT & WHITE CALGARY LIMITED 30 
Per HELMAN MAHAFFY & BARRON 
Per "S. J, HELMAN11 

Its Solicitors 
803 Lancaster Building, 
Calgary, Alberta, 
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The address for service of all notices on the 
Complainant is at the office of its solicitors 
at the address given above. 

EXHIBIT 17 (DEFENDANTS). 
HELMAN, MAHAFFY & BARRON 

Barristers & Solicitors 
Telephone M 1040 

S.J. He 1 man, K.C. J.C.Mahaffy,K.C. M 1240 
R.H.Barron, LL.B. 

803-804 Lancaster Building, 
CALGARY, Canada, <• 
October 25 th 1947 

The Secretary-Treasurer, 
Municipal District of Sugar City No.5. 
Raymond, Alberta. 
Dear Sir: 

Re: Bennett & White Calgary Limited • 
Your notice addressed to Bennett & White 

Calgary Limited that the Council would sit as a 
Court of Revision on the 31st day of October, 1947, 
has been brought to our attention. 

It is impossible for us to attend person-
ally at the hearing of this Council and wc would 
therefore ask that you bring our letter to the 
attention of the Court of Revision. 

Since the complaint was launched herein 
our client, Bennett & White Calgary Limited has 
ascertained that the equipment in question, which is 
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the subject of the assessment, does not belong to 
them but to His Majesty the King, in the Right of 
the Dominion of Canada. 

Under the contract with the Government -
y 

"All machinery, tools, plant, materials equip-
ment, articles and things whatsoever,provided 
by the Contractor shall from the time of 
their beir̂ gp̂ o....provided become, and until 
the final bbrtpletion of the said work, shall 10 
be the property of His Majesty for the pur-
poses of the said works, and the same shall 
on no account be taken away, or used, or dis-
posed of, except for the purposes of the 
said works, without the consent in writing 
of the Engineer Upon completion of 
the works such of the said machinery, 
tools, plant, materials, equipment, articles 
and things as shall not have been used and 
converted in the works or disposed of by 20 
His Majesty under powers conferred in this 
contract, shall upon demand, be delivered 
up to the Contractor in such condition as 
they may then be in." 

It therefore follows that the proper 
party to be assessed and charged with these taxes 
is the Dominion Government and not our client. 

-We shall be pleased to produce and file 
with you a copy of tho contract in question, which 
seems to bo a standard form of contract used by 30 
the- Dominion Government, the provisions above 
quoted being contained in paragraph 15. 

The foregoing objection is of such para-
mount importance that if effect is not given to it, 
it will be necessary for our client to take court 
proceedings to have the assessment quashed. 



EXHIBIT IP y P«ge 154 \ cj 5 
rrr\ Mo M- J Mumnpal Auppll*. Lid / t -4 , . 4- O* >l» 11 ̂  W P * of Mvniapal Afl.ira. 104* 
• 44 The teMnml Act ' 

NOTICE OF DECISION Of COL HI OK KK VISION 

M U N I C I P A L D I S T R I C T 
r City No* 5 

PROVINCE OF ALBERTA 
Raymond 

Date Notice Mailed J l l » i » 1947. 

to Branatt k Whitt 
1120 - 9%h Aranua Van . 
Calgary, Alberta. 

No 

, Alberta 

Secretary-Treasurer 

V <>u arc her< advised that the Council of the al«>vc Municipal - Mm, is a < <><irr 
• •( Revision, ha\ , heard compl nnt against the Assessment placed '»-d 
have ti. ided as I- -I av s 

At«nunt Numlift 
1 

HAMl.KT OK So of res V -,-Med 
" — * -K NED VALl ES (Doli. At«nunt Numlift 

1 
I't. of Sr> Lot l»n Bit Htr .Mrr Plan 

So of res V -,-Med Land dmgs 
mi 

rtnrnts 
Piraoail 
Proparty TOrAL 

1 

Bqul] }a«t u >.tt it. Mayr'a Daa k 140.00 171.022. 114.142 •00 1 •00 
1 • 

•00 

J 
1 

i-— - - _ .J 

g in rson or by registered mail upon the Seen tary-Treasurer of the Municipal Uistr.i i 
>n twent>-one davt of the date of this notice, a written notii < of your intention to appeal 

ne Alberta Assessment Commission 
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Vie would ask that the above ground 
of objection be added to tho grounds of our 
complaint previously filed with you. 

Yours truly, 

HELMAN MAHAFFY & BARRON 

per "S. J. HELMAN" 
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EXHIBIT 19 (DEFENDANTS.) 
IN THE MATTER of the Assessment Act, 

Chapter 1 5 7 , R.S.A.1942, and 
IN THE MATTER of an Assessment against 

BENNETT & WHITE CALGARY LIMITED, and 
IN THE MATTER OF MUNICIPAL DISTRICT OF 

SUGAR CITY No. 5. 
N O T I C E 

TAKE NOTICE that Bennett & White 10 
Calgary Limited hereby appeals from the decision 
of the Court of Revision respecting the assess-
ment of the equipment in use at St. Mary's Dam 
at $184,162.00 in respect to which a notice was 
mailed on November 1st, 1947. 

The said appeal is made to the 
Alberta Assessment Commission upon the following 
amongst other grounds,-

1. The personal property which comprises 
$178,022.00 of the said assessment is the property 20 h 
of His Majesty in the right of the Dominion of 
Canada, and therefore the appellant can not be 
assessed with regard thereto. 

2. The said assessment contains a con-
siderable number of motor vehicles which are 
exempt from taxation. 

3. The said personal property is only 
temporarily within the Municipal District and is 
not subject to taxation. 

4. The said assessment against the 30 
appellant is a discrimination against it and other 
Construction Companies operating in the Municip-
ality, there being no general assessment of per-
sonal property in the Municipal District. 
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5. And upon such other grounds as 
appear in the proceedings herein* 

DATED at C:algary, Alberta, this 
6th day of November, A.D. 192+7* 

BENNETT & WHITE CALGARY LIMITED 
By HELMAN MAHAFFY & BARRON 

Per "8. J. HELMAN" 
Its agents 

HELMAN MAHAFFY & BARRON 
Per 

"3. J. HELMAN" 
Solicitors for the Appellant, 

TO: 
The Court of Revision, 
Municipal District of Sugar City No.5, 
Raymond, Alberta. 
and 
The Alberta Assessment Commission, 
Parliament Buildings, 
Edmonton, Alberta. 

EXHIBIT 5. (PLAINTIFFS.) 
IN THE MATTER OF "The Assessment Act": 
AND IN THE MATTER of an appeal from the 
decision of the Court of Revision of 
the Municipal District of Sugar City /5: 

BETWEEN: 
Bennett & White Calgary Ltd., Appellant 
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- and -
M.D. of Sugar City No. 5. Respondent, 
This is an appeal to the Alberta Assess-

ment Commission from the decision of the Court of 
Revision of the Municipal District of Sugar City 
No. 5, respecting the assessment of the following 
property: 

Personal Property within the 
Municipal District of Sugar City 
No.5, $178,022.00 
Buildings and Improvements . . . . 6,140.00 

The.appeal was heard in the office of the 
Municipal District at Raymond, on November 28th, 
1947. R.H. Barron, Esq., of Helman, Mahaffy and 
Barron, Barristers, Calgary, appeared for the 
appellant and W.A. Carmichael, Esq., Assessor, 
represented the respondent. .. • • 

In the course of the hearing it was' found 
that the appellant Company had appealed the assess-
ment on the ground that through a contract between 
the Dominion Government and Bennett & White Calgary 
Ltd., the property assessed had become the property 
of His Majesty in the right of the Dominion of 
Canada and was therefore not assessable. 

Since the hearing at Raymond, Briefs have 
been submitted by R.H. Barron', Esq., for the 
appellant and by Virtue & Russell, Solicitors for 
the Municipal District. A Copy of the contract 
between the Dominion Government and the appellant 
Company was also supplied by Mr. Barron. 

After due consideration of these Briefs 
and the evidence submitted, the Commission is of 
the opinion that the property in question has been 
rightfully assessed to Bennett & White Calgary Ltd. 
The Commission, however, feels that the assessments 
are excessive and should be reduced to amounts 
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as follows: 
Personal Property . . . . . . $119,980.00 
Buildings and Improvemonts. . 4,470.00 

And it is so ordered. 
No costs to eithor party. 

"J. M. FORBES" 
CHAIRMAN 

ALBERTA ASSESSMENT COMMISSION 
DATED at EDMONTON, in the Province of Alberta, 
this 13th day of January, A.D. 1948. 

EXHIBIT 6.(PLAINTIFFS) . 
MUNICIPAL DISTRICT OF SUGAR CITY NO. 5 

Office of the Secretary-Treasurer 
RAYMOND, Alberta, 

April 5, 1948. 
Bennett & White Calgary Limited, 
CALGARY, Alberta. 
Gentlemen; 
According to our Tax Roll you owe taxes and pen-
alties in the amount of $3,915.27. Would it be 
possible for you to pay this before the 13th of 
this month? 
In the event that it isn't paid, the Council have 
instructed me to advise you that we will have to 
have our Bailiff seize and if necessary sell 
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enough of your goods and chattels to satisfy the 
account-. This wo dislike to do as it is an added 
expense to you. Therefore may we have your cheque 
for the above amount before that date. 

Yours truly, 
!,D. M. HOLLADAY" 
D. M.' Holladay, 
Sec re t ary-Tre asurer. 

EXHIBIT 20. (DEFENDANTS.') 
CONSUMABLE ITEMS: 
Page 2 
Used timbers $ 110 
Air Hose ' 125 • 
Pipe line arid water .line 350 
Air Hose 220 
Valves, pipe, nipples, electric 
wiring, gaskets, lubricating 
greases (includes other items) 150 
Pipe 20 
2+ cement forms 800 
Condr cable and rubb. ins.cables - 200 
Air Hose 35 
Page 3 

Air line and water line . 500 
Octagonal steel ' .. 900 
Pipe and timbers 585 
Timbers 210 
Timbers 90 
Couplings, simax pipe .. ' 1000 
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Pago 4 
Trulay cable $ 285 
Eloc. cable 1600 
Guy wire 25 
Trulay steal cable 800 
Hydraulic hose w/couplings 75 
Hemp rope 19 

10 TOTAL $ 8,099 

EXHIBIT 7. (PLAINTIFFS.) 
ARTICLES ALLEGED TO BE MOTOR VEHICLES 
Extracted from original assessment of 
W. 0. OxiRMICHAEL, with values fixed by 
him. 

Page no. 
North-west DRAGLINE $16,800 
Plymouth gasoline LOCOMOTIVE 3,000 
Koering DUMPTOR 6,000 
MUCKER Unit 1,500 
Owen BUCKET 1,050 
DOZER Blade 1,650 
Letourneau CARRYALL 5,660 
Letourneau DOZER 1,000 
Caterpillar TRACTOR 5,850 
Bucyrus DRAGLINE 8,000 
Caterpillar POWER UNIT 2,100 
Koppel MINE CARS 300 

30 
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Page No. 
4 Allis Chalmers Caterpillar TRACTOR 5,500 

Caterpillar TRACTOR 9,000 
Caterpillar TRACTOR 7,500 
Letournaau CARRYALL 5,660 
Caterpillar TRACTOR 9,850 ' V 
Le tourneau CARRYALL 5,660 
Alii a Chalmers H.D. 14 (TRACTOR) '7,000 ' 
3 DOZER blades 4,000 10 
2 Koering DUMPTORS 12,000 
Utility WAGON 1,850 

TOTAL - $ 120,930 

T 



EXHIBIT 8 . KrL £C 1 

At left : Lowering the bucket into the cut (or another 
bite, on d iag l i ne excavation. The operator of the Type 

1030" B U C Y R U S E R I E Dragl ine Excavator ha* no 
trouble in spotting the bucket just where he wants it, 
because of the machine's accurate control 

209+ 

At right Type "I0J0" 

B U C Y R U S E R I E 

working It dragline 
• n a v i i o r This ma 

chine i t a l i o taci ly 

and qu ick ly ronver. 

t ih le to work either 

• s Power Shovel. 

C lamshe l l . Crane, or 

Dr»g Shovel. The 

only changr necessary 

is in the drum lag 

Kings w h u h are split 

lor ready removal and 

replacement 

Type "1030" B U C Y R U S T R I E 

% cu. yd. Gasoline Dragline Excavator 
M A I N S P E C I F I C A T I O N S 

Work i ng weight (approx.) 35' boom . 51,400 lbs. Gas 
53,100 

_ . 54,200 " 

.55,900 " 

for blocking on car.) 

'/? or % cu. yd. 

1391/i F .P .M. 

14,700 lbs. 

126 F .P .M. 

16,300 lbs. 

Sh ipp ing " " 35' 

Work ing " " 40' 
Sh ipp ing " 40' 
(Shipping weighta include 2000 lbs 

Dragl ine bucket (capacity) 
Hoist line speed (single l ine) 
Hoist line pull 
Dragl ine speed 
Dragl ine pull 

Swing speed 4 R .P .M. 

Distance center pin to rear end 8' 11 Vl" 
Clearance height of machine 

(boom lowered) 11' 0" 
Length over caterpillar type mount ing 11' 6" 

W i d t h over caterpillar type mount ing - 8' 10" 
' W i d t h of caterpillar treads 19" 
Caterpil lar bearing area (approx.) 31.4 sq. ft 

Caterpillar bearing pressure, 

lbs. per sq. in. (approx.) 11 lbs. 

Bucket cables 3 4." diam. 

B-3 
engine: 

4 Cylinder 5l-Jx6l/i Wisconsin Type 

Speed, 1000 R > . M " 

Rated at 72> J H P-
Twin disc type clutch 

Zenith Carburetor 

American Bosch Magneto 

Gasoline Storage: 50 gallons 

Engine Starter: Leece-Neville 

Electric starter wi th storage batteries can 

be provided. 

Boom Hois t : Cut steel worm and cut bronze 

worm wheel enclosed and runn ing in bath 

of o i l ; self locking. 

Power Steer: Steering is controlled from opera-

tor's position. 

Cab: A l l steel, fu l ly enclosed, with clear vision 

from operator's position. 

Caterpi l lar: Single shaft drive with special serv-

ice brake. Uni t steel construction, sim-

plest and, sturdiest of mountings. 

* (Extra wide Caterpil lar Treads can be furnished to meet special conditions at slight addi t ional cost) 

BUCYRUS-ERIE COMPANY, South Milwaukee, Wis. - Erie, Pa. - Evansville, Ind. 

V B U C Y R U S E R I E 
Branch Offices in all principal cities 

Offices and agencies in a l l the pr incipal countries throughout the world. 
Representatives and Service throughout the U . S . A . and Canada. 

S 
1 OJH-DI,. 

(OVER) 
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G O O D M A N M A N U F A C T U R I N G COMPA NY 
H A L S T E D S T R E E T A T F O R T Y - E I G H T H 

BRANCH ODICES AND WAREHOUSES 

WUKES-BARRE PENNSYLVANIA 
35 N«>A Ernnt-H $"»«• 

PITTSP PGH PENNSYLVANIA 
•,714 Liverpool $»...» 

HUNTINGTON WEST VIRGINIA 
b3S> cond Avenue 

bIRMlNGHAM ALABAMA 
000 Second A.tnur- South 

C H I C A G O I L L I N O I S 

ST LOUIS MISSOURI 
322 CI o r W A venue 

TERRE HAUTE INDIANA 

41 1 Opera Houie Building 

OfNVEP C Ov OR ADO 
704 D- ' • • ' Notional Budging 

SALT LAKE CITY UTAH 
314 Doo ly B u i l d i n g 

f O U N D ' Y f A C U I T l E S 

O f IHE G O O D M A N 

M A N U F A C T U R I N G COMPANY ARE AUG 
MfhTfD THROUGH PART OWNERSHIP Of SUPERIOR STEEl \ MAUfAElE CASTINGS CO GENION HAKtiO* .MICHIGAN 



KOEHRING WHEEL DUMPTOR j 
i s o p-

cr 

V o 

(7) a 
M s 

For eompUte Informitlofl lirf catalog writ* to KOBHUINC C OWPANY, 3026 Watt Caocorrfia A r t not, Milwaokto, Wltcomin 

MODELS 

W-60 WD-60 

EAVY-DUTY C O N S T R U C T I O N E Q U I P M E N T 



Conveyo i Belt Adiustesrnl 

\ 

- 164 " 
Exh i b i t 11. 

\C* 

Acquitments (or 
O p e r a t i n g Levers 

Motor Control Switch 

Ho is t Unit 

Left H o i s t Chain Control Lever 

Fron t Heodl iqht ^ M o i l 

Propel l ing Unit 
L o c a t e d 

I k e F 

Reoi Stabi l iz ing 
Rollers 

So l i d Ro l l ed Steel 
S ide Fiomes 

Locomot ive T y p e ' 
A x l e Boxes 

Reverse l i o m m i n g 
Levei 

Forwoid 
Tramming i.e 

Descriptive Details ol the Conway 

Above, Types 20 , 20A Below, Types 50, 60, 75 

Conveyo i Belt Ad|ustmenl 

D i scharge End 

Left Ho i s t Cha in Lever Dippet Hoist Cha ins 

Conveyo i Belt H o i s t Unit \ M o l o i Control Switch / | D ipper 

Rea i Stabi l iz ing 
Rol le is 

Cast Steel 
S ide F iames 

O p e i o t o i ' s 
Step 

Reverse 
Tramming Lever 

Fionl Stabil izing 
Rollers 

H e a v y 
Platform 

Senate-d 
Dippei L-i 
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SCRAPER 
C U B I C Y A R D S . . . 

S I N G L E B U C K E T 

FEATURES 
1. Positive ejection — sliding tailgate wipes 

bowl clean. 
2. Apron design which carries a maximum of 

material with the greatest ease of unload-
ing. 

3. Cutting edge may be tilted from side to 
side by turning eccentric rear axle. 

4. Double, wood-filled bottom for greater dur-
ability. 

5. Fractional inch control cutting and spread-
ing. 

6. Variable radius spool for even tailgate re-
turn. 

7. Short wheelbase enables this machine to 
work in confined areas. 

8. Ample strength at all points assured by 
special analysis steel, box-beam construc-
tion and standardized welding. 

USE 

Designed for use behind either a D6 or D7 

tractor, this model is extremely popular with 
county officials, building contractors and those 
who have general short haul work. 

It is efficient for finishing, ditch excavation, 
basement excavation and innumerable other 
small quantity dirt-moving jobs. 

PRODUCTION 

The yardages given on the back of this sheet 
are obtainable under average conditions with 
a D7 and D6 tractor. 

These yardages may even be exceeded but 
caution should be exercised in applying them 
to specific jobs as each project is sure to pre-
sent conditions that vary from the averaqe, thus 
increasing or decreasing possible production. 
Best use of these figures is to indicate the capa-
bilities of the M and to afford a comparison 
with other carthmoving equipment. 

Sand, due to footing, is slower loading, slow-
er dumping than common earth, but has less 
swell. 

D C KTDUHNEAU H K SC 157-11/40 
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Page 16ft. ^ G $ 

" C A T E R P I L L A R " N o . 

B U L L D O Z E R 
Straight Blade—For use wish D7 

Tractor. Front or rear cable control 

opera t i on . (Front cab le cont ro l 

illustrated). 

B R I E F S P E C I F I C A T I O N S 
Blade: No. 7S 

I.engih, inches 1 2 3Vi 
Height, inches 43Vi 
Maximum blade pitch adjustment 10° 
Maximum blade tilting adjustment, inches 12 
Maximum lift above ground, inches 42 
Maximum drop below ground Not limited 
Weight, Shipping (approx.), w ithout Cable Control: 

Equipped for use with front cable control, Lbs.. . 4.340 
Equipped for use with rear cable control, Lbs . . . . 4,620 

No. 65 
98 J4 J 71/2 lO" 
10 36 

Not limited 

2,723 
3,000 

C A T E R P I L L A R " No . 

BULLDOZER 
Straight Blade—For use with 1)6 

Tractor. Front or rear cable control 

operation. (Front cable control il-

lustrated ). 
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F R O N T SINGLE D R U M 
The No. 24 Cable Control has been designed to provide a 
front cable control for the D8, D7 and D6 Tractors. Its 
use allows equipping a tractor with a bulldozer, leaving 
the rear of the tractor clear for mounting other equipment. 
The multiple disc clutch with metallic facings, large size 
brake and synchronized action between clutch and brake 
are of the same type as used in the No. 2 5. All normal 
adjustments are easily made from the outside. Anti-friction 
hearings are also used throughout on the No. 24. Its com-
pact design allows it to he mounted close to the tractor, 
well protected from damage. 

For use with tractor model OS 07 IX> 

l ine speed F.P.M.: 
Hare drum 357 375 364 

Full drum 527 552 538 

Drum Capacity C/2 inch cable), feet. 75 75 75 

Weight, (appro*.) I.bs 550 550 550 

H E A V Y DUTY 
The No. 2 5 Cable Control is designed to fit the D8, D7, 
and D6 Tractors. (Adapter required for the D6.) Multiple 
disc clutches, with metallic facings, and generous sized 
brakes plus synchronized action of clutches and brakes 
give smooth operation and accurate control. The long life 
built into these parts allows extended periods of use between 
adjustments although these are easily made from the out-
side of the unit when required. Rigid, cast steel case sssures 
good alignment of hearings and gears and high structural 
strength. Anti-friction hearings throughout contribute to 
long, trouble-free operation. Line pulls are ample for all 
requirements of cable-controlled equipment such as 
scrapers, bulldozers and rippers. 

For use with tractor model OS D7 D6 

Line speed F.P.M.: 
326 34 3 376 
470 500 537 

Drum Capacity (Vi inch cable), feet. 225 225 225 

Weight, (approx.) I.bs. (including 
1750 1750 1800 

CATERPILLAR 

REAR DOUBLE D R U M 
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become, and, until the final completion of 
the said work, shall bo the property of 
His Majesty for the purposes of the said 
works, and the same, shall on no account be 
taken away, or used, or disposed of, except 
for tho purposes of the said works, without 
the consent in writing of the Engineer. 
His Majesty shall not, however, be answer-
able for any loss, or damage, whatsoever, 
which may at any time happen to such mach-
inery, tools, plant, materials, equipment, 
articles or things. Upon the completion 
of the works and upon payment by the Con-
tractor of all such moneys, loss, costs 
and damages, if any, as shall be due from 
the Contractor to His Majesty, or charge-
able against the Contractor, under this 
contract, such of the said machinery, tools, 
plant, materials, equipment, articles and 
things as shall not have been used and con-
verted in the works or disposed of by His 
Ma jesty .under poY/ers conferred in this 
contract, shall, upon demand, be delivered 
up to the, Contractor in such condition as 
they may then be in. " 

It is necessary- that Paragraph 12 of 
the agreement should be considered in connection 
with said Paragraph 15, quoted infra, as this 
Paragraph 12 provided that all plant and materials 
furnished by the plaintiff were included in the 
price payable by the Government under the agree-
ment. 

. Pursuant to this agreement, the plaintiff 
moved considerable plant and materials to the 
site of the work to be performed, the site "being 
within the boundaries of the defendant Municipal 
District, and in the year 1947 the defendant pro-
ceeded to assess and tax said plant and materials 
under the provisions of The Assessment Act, R.8.,A, 
Ch. 157, and The Municipal District Act, R.S.A. Ch.151 
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No. 19 
REASONS FOR JUDGMENT 

of The Honourable Mr. Justice S.J. Shepherd. 
The Plaintiff is a company incorporated v 

under The Companies Act of the Province of Alberta, 
having its head office in the City of Calgary. 
The defendant is a municipal district, constituted 
pursuant to the provisions of The Municipal District 
Act, Chapter 151, R.S.A. 194-2. 

10 On the 22nd day of July, 1946, the 
plaintiff entered into an agreement with His 
Majesty, The King, represented therein by the 
Minister of Agriculture for the Dominion of 
Canadq, to construct certain diversion and irr-
igation tunnels at the St. Mary's Dam Project, . 
which lies within the defendant Municipal District, 
the Dam Project being part of a large irrigation 
scheme on which the Government of Canada had em-
barked in Southern Alberta. The agreement prov-

20 ided (Par. 3) that the plaintiff would provide at 
his own expense, all and every kind of labour, 
superintendence, services, tools, implements, 
machinery, plant, materials, articles and things 
necessary for the due execution and completion 
of the works, and it further provided that the 
Government of Canada would retain complete control 
over the carrying out of the work in all partic-
ulars. 

The most important provision in the 
30 said agreement insofar as this case is concerned, 

is contained in Paragraph 15 thereof, which reads 
as follows: 
"15. All machinery, tools, plant, materials, 

equipment, articles and things whatsoever, 
provided by the Contractor or by the Eng-
ineer under the provisions of sections 14 
and 16, for the works, and not rejected 
under the provisions of section 14, shall 

40 from the time of their being so provided 
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Tho plaintiff objected to the assessment, 
"but a Court of Revision upheld it. The plaintiff 
then appealed to the Alberta Assessment Commission, 
which Commission, while reducing the amount of tho 
assessment, upheld it as "being valid and proper. 

There is little, if any, dispute "between 
the parties as to the procedural aspects of the 
assessment and taxation. 

The plaintiff commenced this action on 
April 15th, 1948, wherein, among other remedies, 
it prays for a declaration that it is not liable 
for the taxes and penalties demanded, that it has 
been improperly and illegally assessed, and asks 
for an injunction to restrain the defendant from 
attempting to enforce its claim, and further prays 
that the tax roll and assessment be rectified acc-
ordingly. 

The defendant has counterclaimed for a 
declaration that the assessment and taxation are 
valid, and asks for the payment of the amount of 
taxes and penalties. 

The defendant contends that all the 
matters raised by the plaintiff are res judicata, 
having regard to the provisions of the Assessment 
Act, R.3,A. 1942, Ch. 157, Section 53, of which 
provides: 

"In determining all matters brought before 
the Commission it shall have jurisdiction 
to•determine not only the amount of the 
assessment, but also all questions as to 
whether any things are or were assessable 
or persons were properly entered on the 
assessment roll or are or were legally 
assessed or exempted from assessment." 

The leading cases and authorities on this 
phase, of the matter are considered by the 
Appellate Division of the Supreme Court of Alberta 
in "In re Companies Act, In re Northern Transport-
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ation Go. Ltd., and Village of KcMurray, 1949, 1 
W.W.R338." In considering the effect of Section 
53 of The Assessment Act v/ith its provision that 
the Assessment Commission was to determine not only 
the. amount of the assessment "but all questions as 
to whether any things are or were assessable or 
persons were properly entered on the assessment 
roll or are or were legally assessed or exempted 
from assessment, Mr. Justice Frank Ford, in deliv-
ering the judgment of the Court, held at Page 339: 

"I take it to be the law that unless it 
is clear that a.tax is by law imposed 
upon any particular species of property, 

• or upon a' person owning -or having an 
interest therein, there.is no liability 
to'pay unless by reason of clearly eff-
ective legislation the person said to be 
liable, to .pay is precluded from setting 
up the non-liability of the property to 
taxation." 

And further,' at page 342: 
VWith great respect, I think this section 
does not give the commission the power 
to decide that non-taxable property is 
taxable, and that the principle of , • 
Toronto Ry. Co. v. Toronto (City) supra, 

• applies. To use the words of Anglin,. 
J. in Donohue v. St. Etienne (Parish) 
supra, 'such property cannot be made 
the subject of taxation' (p. 516) by 
the commission." 

This judgment, I consider effectively 
disposes of the res judicata argument in the 
plaintiff's favour. 

Just here I would refer to Section 26 
of The Assessment Act, 'which section,, among other 
things, provides that in the preparation of the 
assessment roll, the secretary-treasurer'shall 
enter on the roll the name of the person who is 
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the owner, or the person who is in legal possess-
ion of the assessable personal -property, and the 
word "owner" under Section 2 (n) is defined as 
follows: 

"'Owner' means in the case of land, any 
person who is registered under Tho Land 
Titles Act as the owner of the land, or, 
used with reference to property other 
than land, any person who is in legal 
possession thereof." 

In order to establish its right to make 
a valid assessment, the defendant must show that the 
plaintiff wa3 in legal possession of the property 
in question, and it does seem to me that in view 
of the explicit terms of the agreement, Exhibit 1, 
it cannot be said that the property was in tho 
legal possession of the plaintiff. 

I now come to consider Section 5 of The 
-n-ssessmont Act. This section, which declares 
certain property to be exempt from assessment and 
taxation, includes among other such exemptions tho 
following: 

"(o) every right, title and interest of 
His Majesty in any property whatsoever;" 

"(r) money, bank notes, cheques, bills 
of exchange, promissory notes and 
choses in action;" 

"(z) all motor vehicles." 
The plaintiff contends that the plant 

and materials are not subject to assessment and 
taxation as the property in them had passed to 
the Crown. Provisions similar to Clause 15 of 
the agreement, Exhibit 1, are not uncommon, part-
icularly in building contracts, and I refer to 
Ashfield v. Edge11, 21 O.R. 195, where Mr. Justice 
Rose uses these words: 



216. 

"I think the clause means just what it 
says, that the material delivered on 
the premises for the purpose of form-
ing part of the works is to he consid-
ered the property of the proprietor." 

In Reeves v. Barlow (1884) 12, Q.B.D., 
436, the building agreement provided that all 
material brought upon the land should become the 
property of the owner of the land, and a question 
arose as to whether such an agreement was an 
agreement by which a right in equity to any person 
al chattel should be conferred within the meaning 
of the Bills of Sale Act, Lord Justice Bowen in 
delivering the judgment of the Court stated, p.441 
442: 

in our judgment whatever right 
is conferred by the clause of the build-
ing agreement now under discussion is 
not a right in equity at all, but a 
right at lav/. Down to the time when 
the building materials were brought 
upon the landlord's premises there v/as 
no contract relating to any specific 
goods at all, nor anything which could 
be subject to a decree for specific 
performance. The contract v/as only to 
apply to goods when brought upon the 
premises, and until this happened there 
was no right, or interest in equity to 
any goods at all. Upon the other hand, 
the moment the goods v/ere brought upon 
the premises the property in them 
passed in law, and nothing was left 
upon v/hich any equity as distinct from 
law could attach. No further perform-
ance of the contract was necessary, nor 
could be enforced. The builder's agree-
ment accordingly v/as at no time an equit-
able assignment of anything, but a mere 
legal contract that, upon the happening 
of a particular event, the property in 
law should pass in certain chattels which 
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"that event itself would identify with-
out the necessity of any further act 
on the part of anybody, and which could 
not be identified before." 

I refer also to Hart v. Porthgain Harbour 
Co. Ltd. (1903) 1 Ch. 690* This case dealt with 
another building contrhct which provided that all 
plant and materials brought upon the ground by the 
contractor should be considered the property of 
the ov/ner of the land until the owner's engineers 
should certify tho contract was completed. In a 
contest between a mortgagee of tho contractor and 
the ov/ner, Mr. Justice Farwell stated in part:-

"Now this clause 11 appears to me to be 
inserted, amongst other things, for the 
purpose of securing to the company the '• 
due performance of the contract. In my 
opinion the true construction of tho : 
clause, 'all such plant and material 
shall be considered the property of the 
company', is that it vests the property 
in the materials in the company at law 
subject to a condition that, when the 
engineer shall have certified the com-
pletion of the contract, the contractor 
shall be at liberty to remove them. I 
think that is in accordance with tho 
decision of the Court of Appeal in Reeves 
v. Barlow, although neither the words 
nor the decision were quite the same. 
There was in that case 'an agreement by 
a clause in the ordinary building c.on-

• • tract that all building and other mater-
ials brought by'the builder upon the 
land shall become the property of' the 
landowner', and there was no condition, 
nor anything in the way of a defeasance. 
Bowen, L.J. says: 'The contract was 
only to apply to goods when brought upon 
the premises, and until this happened 
there was no right or interest in equity 
to any goods at all. Upon the other 
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"hand, the moment the goods were brought 
upon the premises the property in them 
passed in law and nothing was left upon, 
which any equity as distinct from law 
could attach. No further performance 

•••of the contract was necessary nor could 
be enforced.' Applying that statement 
here, the true view is that the materials 
have become the property, at law of the 
company subject to this condition: and 
the. condition has not been performed by ,. 
reason of the default of the contractor."'. 

It can be readily understood'why such a 
clause as Clause 15 in the agreement should be a 
part of an agreement of the nature of the one under 
consideration. It guarantees to-the ' Crown", that 
adequate -plant and materials will be furnished by 
the contractor; and that if the contractor, falls 
down or makes default,, the plant and materials 
will be available to the Crown.to complete the 
work, the contractor having no right to remove such 
plant and materials, until the contract has been 
completed, and furthermore, it is not difficult to 
conceive of a-situation where, upon completion of 
the works,the. whole .plant and materials may have 
been • incorporated in the said works, or -rendered 
useless for any purpose. One can also think of 
another important--reason for inserting such a 
clause in that it would prevent creditors of the 
contractor from Interfering with the works by seiz-
ing his equipment, and, in the case ,-at bar,. to 
prevent a municipality from seizing and disposing 
of the plant and materials to satisfy unpaid taxes 
which it might allege were owing by the contractor, 
and thereby defeat the purposes of the contract. 
The contention of'the plaintiff is further-forti-
fied by a reference to Section' 18 of Exhibit 1, 
wherein Is set forth what was to happen to the-
plant and materials if the contractor made default, 
namely, that 

. "all materials,-"articles and things, what-
soever, and all horses, machinery, tools, 
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"plant and equipment and all rights, 
proprietary or otherwise, licences, 
powers and privileges, whether relat-
ing to or affecting real estate or 
personal property, acquired, possessed 
or provided "by the contractor for the 
purposes of the Works, or "by the engin-
eer under the provisions of this con-
tract, shall remain and he the property 
of His Majesty for all purposes incid-
ental to the completion bf the works, 
and may he used, exercised and enjoyed 
by His Majesty as fully, to all intents 
and purposes, connected with the works 
as they might theretofore have "been 
used, exercised and enjoyed by the con-
tractor. " 

I am, therefore, of the opinion that the 
words of Clause 15 mean exactly what they say and 
no other clauses in the agreement take away or 
abridge the rights of the Crown in the plant and 
materials which I hold to be the property of the 
Crown, and as such exempt from assessment and taxa-
tion by the defendant municipality. In view of 
the conclusion I have come to, I do not find it 
necessary to deal with the plaintiff's argument in 
respect to that part of the plant and materials 
which is composed of motor vehicles, and, therefore 
exempt from taxation under .Section 5 (2 ) of The 
Assessment Act. 

The plaintiff is entitled to judgment 
declaring the assessment and taxation invalid, and 
an Order directing that the plaintiff's name be 
struck off the defendant''S tax roll and the assess-
ment set aside. 

Costs to the plaintiff under Column 5, 
including discovery, Rule 738 not to apply. 
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(Sgd) "3. J. SHEPHERD" 
J • S • c« 

Calgary, Alberta, 
April 16, 1949. 
Messrs. Helman, Mahaffy & Barron, 
Solicitors -for the Plaintiff,. 
Messrs, Virtue & Russell, 
Solicitors for the Defendant. 

; No. 20 
. JUDGMENT ROLL.' • 

. DATED at the City of Calgary .in the / 
Province of Alberta, this 21st, day of-April,-' 
A.D. 1949. 4 .. -

'. -' .„• THIS action having come on for trial at 
the -City of Lethbridge in the Province of Alberta 
on.-.the 10th day of February, 194.9, before The ... 
Honourable Mr. Justice S. J.. Shepherd in..the pre>-
sence of counsel for both parties, and this/Court 
having been pleased to direct that this action, 
stand over for Judgment and the same coming on 
this day for Judgment;. 
1. IT IS ADJUDGED AND DECLARED that the assess-
ment of the Plaintiff for personal property made 
by.the Defendant for the year 1947 is ipvalid, and. 
the same is hereby quashed and set aside, 
2. . .IT IS ORDERED .that the Defendant, do strike 
the Plaintiff's name off the Defendant's tax roll 
in respect of personal property for che year 1947* 
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3. IT IS ADJUDGED that the counterclaim herein 
"be and the same is hereby dismissed. 
4. IT IS ORDERED that the Defendant do pay to 
the Plaintiff tho costs of this action and forth-
with after taxation thereof, such costs to be 
taxed on Column 5 and to include the examinations 
for discovery, Rule 738 not to apply. 

(Sgd) "A. H. TURNER 
' Deputy Clerk of the Court 

APPROVED AS TO FORM: 
Entered this 4th 
day of May, 1949. 

"V. R. JONES" 
Clerk of Supreme Court 

"W" S.J.S". 
Virtue,Russell & Morgan 
Per "A. C-. VIRTUE" Solicitors for the Defendant 

I HEREBY CERTIFY that the above costs 
have been taxed and allowed at the sum of 
this day of , A.D. 1949. 

Clerk of the Court 
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No. 21. 

.. Notiae of Appeal To The Appellate Division,;. 
TAKE NOTICE.; that the Defendant intends to 

and DOES ETAEBY. APPEAL' to the Appellate Division, of 
the Supreme Court, of Alberta at .the next- Sitting 
thereof, at the City of Calgary in the Province of 
Alberta, .commencing on.the 6th day of June, A.D. 1949j 
from the Judgement of the Honoui,'able Mr. Justice . 
S.J, Shepherd given in this Action and dated"the 10 
16th day April, 1649, and entered on the 4th. day 
of May, .1949, upon the following amongst other grounds 
1. The said Judgement is contrary to the law, 

the evidence, and the weight of evidence; 
2. • The Learned Trial Judge, eraed in excluding 

. certain evidence tendered by the Defendant.-
"as appears" from the record' of the pro-

'•"""" ,'.ceedings of. the said trial; • . 
3. The Learned Trial Judge erred in admitting 

.certain evidence tendered by the Plaintiff 20 
• as apx^ears from the record .of the -pro-

cceclings of the said trial; 
4. .. . The Learned Trial Judge misinterpreted 

the Agreement in question in the said : 
Action, whic.h said Agreement was dated 
the 22nd day of July 1^46; 

5. The Learned Trial Judge erred in holding 
that the Plaintiff had no interest in the 

.. . property in question; 
6. The learned Trial Judge erred in inter- 30 

preting and applying the provisions of the 
Assessment Act, being IMS./.,. 1- 42, 
Chapter 157; 

7. The Learned Trial Judge erred in his 
application of the Decision of the Appellate 



Division of the Supreme Court of Alberta "In re The 
Companies Aot, In re Northern Transportation Company 
Limited and Village of McMurray, 1949, 1 ".'V./.R. 558". 
8. The Learned Trial Judge er_ed in not distinguishing 

the said Decision in view of the facts of the 
present cane. 

9. The Learned Trial Judge erred in finding that 
the property in question was not in the legal 
possession of Plaintiff; 

10. The Learned Trial Judge erred in his inter-
pretation oi Section 5, Section 55, and other 
Sections of the Assessment Act; 

11. The Learned Trial Judge erred in not applying 
the provisions of the Municipal District Act, 
being Chapter 151, U.S.A. 1942; 

12. The Learned Trial Judge erred in not finding 
th&t the matters raised by the Plaintiff in 
its Statement of Claim were and are res 
judicata in view of the Appeals by the 
Plaintiff to the Court of Revision and the 
Alberta Assessment Commission, and the 
adjudications thereon; 

15. The Learned Trial Judge erred in not holding 
that clause 15 of the Contract in question 
should xi'. t be segregated from the remainder 
of the contract but that the said contract 
should be read and interpreted as a whole, 

14. The Learned Trial Judge erred in not al" owing 
the counter-claim of the Defendant, 

15. And upon such other grounds as appear in the 
Pleadings and evidence herein, 

•h-ND TALE NOTICE that u-on the hearing of the 
said Appeal the Defendant will move that the said 
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judgement of the Honourable MP. Justice Shepherd 
be set aside and the said Action dismissed with 
costs, and that the Defendant's counter-claim be, 
allowed, or, in the alternative, that a new trial 
be directed herein. 

The whole of the said Judgment is appealed 
from. 

AhD FURTHER TAKE NOTICE that upon the said 
Appeal a Motion will be made to the Appellate . 10 
Division to receive further evidenco upon questions 
of fact, consisting of the questions and '-answers 
contained in the Examination for Discovery offered 
in Evidence by the Defendant and not admitted in 
evidence by the Learned Trial Judge; the Minutes 
of Judgement of the said Appellate Division in con-
nection with the Appeal to the said Appellate 
Division from the Order of Chief Justice Howson 
dated the 16th day of August, A.D. 1948; the 
Formal Judgement of the said Appellate Division; 20 
the letter from Plaintiff's solicitors to Defendant's 
solicitors dated loth day of November, 1948, and 
the letter from Defendant's solicitors to Plaintiff's 
solicitors dated 12th day of November, 1948, and 
also further evidence upon questions of fact con-
sisting of' questions offered in evidence by. the said 
.Defendant and ruled inadmissable by the said Learned 
Trial Judge. 

iiND FURTHER TALE NOTICE that upon the said 
Appeal the said Appellate Division will be moved to 50 
receive further evidence by Affidavit, viva voce 
evidence, documents or otherwise, to show the inter-
pretation placed by the parties themselves upon the 
said contract in question in this Action, and re-
ferred to in the Plaintiff's Statement of Claim. 

DATED at the City of Lethbridge in the 
Province of Alberta, this 7th day of May, A.D.1949 

VIRTUE, BUS1SLL A MORGAN 
Per J4.A-,. G-... VIRTUE11 
SoliciFolFs" for 'the'Defendant 40 

TO % The Clerk of the above named Court; 
AND TO: Messrs. Helman, Mahaffy and Barron, 

Solicitors for the Plaintiff. 



225 

No. 22. 
REjiSOIJS FOR JUDGEMENT 

o±' The Honourable Mr. Justicc Frank Ford. 
Thin is an appeal from the judgement of 

Shepherd J. declaring that the Assessment of the 
Plaintiff for personal property for the year 1947 
is invalid, setting it aside and ordering the 
defendant to strike the plaintiff's name off the 

10 tax roll for that year and dismissing a counter-
claim for payment of the amount claimcd by the 
defendant lor unpaid taxes: 

The facts are sufficiently set out irt the 
judgement appealed from. 

Y/it-hout expressing any opinion as to whether 
the learned trial judge- v/as right in holding that the 
plant and. materials in question became by the terms 
of the contract the property of the Crown and 
treating the case on the view that the contractor, 

20 the plaintiff, respondent, has an-interest therein 
ana is in physical possession thereof, I am of the 
opinion that the appeal should be dismissed. 

As to personal property the power given is 
to tax property and not persons in respect of an 
interest therain. But even if it were otherwise, 
and the interest or the contractor is subject to 
assessment and taxation, I agree with the learned 
trial judge when he says, in effect, that the 
interest of His Majesty provided for in the contract 

50 prevents a Municipality from seizing and disposing 
of the plant and materials to satisfy a claim for 
taxes. It is not enough for Mr. Virtue to say that 
although a seizure has been made it is not intended 
to take the property out of the possession of the 
contractor cr to proceed to sell until the comp-
letion of the contract or the restoration to the 
contractor of the property seized. As. seizure and 
sale is a consequence of taxability, I think it 
follows that while the interest of His Magesty 

40 continues the property is not subject to taxation. 

T 
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. .There is no doubt that His majesty has an interest therein and that that interest is included 
in the assessment made and upheld by the Assessment 
Commission. The assessment, therefore, is invalid 
for the reason that by section 5 (o) of the Assess-
ment Act, . : . & c h . 157, "every right, title and 
interest of His Majesty in any property whatsoever" 
is exempt from taxation. See E.M. of•Buckland v. 
Donaldson' and Horton (1928) 1 7.W.H.'40, ' ' . . .10 

I agree-with the learned trial judge that for 
the reasons stated bjr him tho decision of the ' 
Assessment Commission is not res judicata.,' 

I would dismiss the appeal with costs taxable 
under column 5. 

. Sgd. .../Prank JTpjrdJ/ _ 
J.i-i • 

Edmonton • 
June 23, 1949.' ' > ' .. 
A, G. Virtue, Esq., k.C., 20 

Counsel for Appellant'. 
H.H. Barron, Dsq., 

Counsel for Hespondent. 
I concur-: Horace Harvoy, C.J.A. 

\i, A. Mac Donald, J. A. 
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No . 23. 
JUDGE LIEN T ROLL. 

(Appellate Division) 
The Appeal of the above named Appellant from 

the Judgement of the Honourable Mr. Justice S. J. 
Shepherd, pronounced in the above cause on the 16th 
day of April, in the ypar of our Lord One Thousand 
Nine Hundred and Forty-nine, having come on to be 

10 heard before this Court on the 14th and 15th' clays 
of June, in the year of our Lord One Thousand Nine 
Hundred and Forty-nine, in the presence of counsel 
as well for the Appellant as the Respondent, where-
upon and upon hearing what was alleged by counsel 
aforesaid, this Court was pleased to direct that the 
said Appeal should stand over for Judgement, and 
the sc.me coming on this day fo judgement, 

IT IS ADJUDGED that tha said Appeal be and 
the same is dismissed, and that the said Judgement 

20 of the Honourable Mr. Justice S. J. Shepherd be and 
the same is affirmed; 

AMD IT IS FURTHER ADJUDGED That the Res-
pondent recover from the Appellant the costs in-
curred by the said Respondent in this Appeal, to be 
taxed under column 5. 

Sgds JM JULl" 
A/Registrar at Calgary. 

APPROVED -,S TO FORM: 
Helman. Mahaffy & Barron, 
_ perf^R v H.„ Barron. _ 
Solicitors"" for Plaintiff (Respondent) 
Virtue, Russell & Morgan, 

p_r: V. S.. Russell 
Solicitors for Defendant (Appellant). 

Ehtered this 28th clay of 
June 1949. 

(SEAL) J. E. JULl. 
A/Registrar of Calgary 

30 

-t 
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No. 14. . 
CERTIFICATE AS TO SECURITY. 

13 Falter Kmgsley Jull, Acting Registrar of 
the above Court HEREBY C. RTIFY that the above named 
Defendant (Appellant) did on the 28th day of June, 
A.D, 1949, deposit with the said Court the sua of • 
FIVE -HUNDRED DOE ARS ($500.00) as securitjg by the 
said Defendant(Appellant) that it will effectually; 
prosecute its Appeal herein to the; Supreme Court of 10 
Canada, and pay such costs -and damages as may he award-
ed against it "by the said Supreme Court of Canada, 

: DATED at Calgary, Alberta, this 28'th" day pf 
June, A.D. 1949. 

Sgd;, . K. JUEL", 
a7Registrar at"Calgary of 
the Appellate' Division of 

; the Supreme Court of Alberta. 
Approved as to form only: 

Helman, Mahaffy & Barron, 20 
_ : per: R. Barron ; • ' 

Solicitors for the Plaintiff (Respondent) " 

No. 15. 
ORDER APPROVING SECURITY. 

UPON the application of the above named 
Defendant (Appellant), and UPON reading the 
Certificate of the Registrar of this Court; at 
Calgary, dated the 28th day of June, A.D. 1949, and 
UPON reading the Consent of the solicitots for .the 
Respondent endorsed herein, ' ' ' 30 

IT IS ORDERED 5 
1. • ' THAT the deposit by the Defendant (Appellant) 
with the Registrar of this Court at Calgary, of the 
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sum of Five Hundred and C0/100 — ($500.00) — 
Dollars as securtiy that the Defendant (Appellant) 
will effectively proceed to prosecuto its Appeal 
from the Judgement of the Appellate Division of tho 
Supreme Court of Alberta pronounced the 23rd day of 
Juris , A.D. 1949, and Mill pay such costs' and damages 
as may bo awarded against said Appellant by the Supreme 

^ Court of Canada, BH and THE SALE IS HEREBY AID O.ED 
10 iE GrCCD aND SUFFICIENT SECURITY. 

2. THAT the costs of' this Application shall bo 
costs in the cause in the said Appeal to the Supreme 
Court of Canada. 

A/., IE. JULD/' . • 
Registrar of Appellant;. 
Division at Calgary (SEAL) • 

-jNTEXED this 28th day of June, A.D. 1949. 

_ ;'J/.. JR. JULL;i.. 
Registrar "of the* Appellant 

20 Division at Calgary (SEAL) 
A.H.T. 

SETTLED and APPROVED. . . 
7 

'H/.̂ A vJRiCD0UAED;!._ L 
Judge of the said. ' 
Appellate Division. 

As solicitors for the Plaintiff (Respondent) 
1'E HEREBY CONSENT to the above Order. 

"EELLIAN, Hi PAPPY & BARRON" 
JL*. 

30 Solicitors for' the above 
named Plaintiff (Respondent) 

T 
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No . 16. 
. ORDER. SETTLING CONTENTS OP CASE 
. TO THE SUPREME COURT OP' G Ail-DA. 

.";;. UPON THE .API Lie, A ICR of the Defendant 
•(Appellant), and UPON hearing Counsel for the-
Defendant (Appellant) and Plaintiff (Respondent), + 

IT IS ORDERED that the case on appeal here-
in to. the Supreme Court, of Canada is hereby stated 
and the same'shall be composed of the following 10 
documents: 

1. Pleadings; 
2:. . Evidence at trial; 
. 3, All exhibits put in at the trial; 
4. Those portions of Examination for Discovery 

, put in evidence ,•• 
5. Reasons for Judgement of The'Honourable 

Mr. Justice S. J. Shepherd;. 
6. Formal Judgement Roll in the Trial Division; 
7,... Notice of Appeal from Judgement of Mr, : 20 

Justice Shepherd;-
8. Reasons for Judgement of the Appellate 

Division of the Supreme Court of Alberta 
on Appeal from Mr. Justice ' Shepherd; p 

9.. : Formal Judgement of Appellate Division; 
10. Certificate as to security; 
11. Order approving security; 
12. Registrar's Certificate; 
5-3.. This Order.. 
2 AND IT IS FURTHER ORDERED that in addition 

the following documents shall be added as an addendum 50 
to the said case hereby stated: 

1. The Reasons for Judgement of. the Appellate 
Division on the Appeal from tho Order of 
The Honourable Chief Justice of the Trial 
Division (Mr, Justice Howson), deted the 
16th day of August, A.D. 1948;, 

2. The formal Judgement of the Appellate 
Division entered the 26th day of November 
A.D. 1948; 

- -r 
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3. Tho following letter: 
Letter, Helmaa, Mahaffy & Barron to 
Virtue and Russell, dated November 
10th, 1948. 

AND XT lb FURTHER ORDERED that the costs 
of this Application shall bo costs in the cause in 
the Appeal to tho Supreme Court of Canada, 

JUDL1! 
10 (SEaL) "Registrar of Appcllant 

Division of Calgary. 
ENTEAED this 28th day of July* A.D. 1949, 

JULL" .. 
(SEAL) Registrar of' the "Appellant 

Division at Calgary, 

SETTLED AND APPROVED 

Ai. j^DONALD;' 
Judge of the~'sai'd 
Appellate Division. 

20 No. 17,. 

UEHTIFICATE OP HE5G1'STRAR. 

I, Yfilliam Ifingsley Jull, the undersigned 
Acting Registrar of the Appellate Division of the: 
Supreme Court of Alberta, 

DO HE_J3BY CERTIFY' that the foregoing 
printed document from page 1 to page 188 inclusive 
is the Case stated by the parties pursuant to Section 
73 of the Supreme Court Act, and the Rules of the 
Supreme Court of Canada, in a certain case pending 

50 in the Supreme Court of Alberta, between Bennett & 
White (Calgary) Limited,(Plaintiff) and Municipal 
District of Sugar City No. 5 (Defendant). 

AND I DO FURTHER CERTIFY that tho said 

T 
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Municipal'District of Sugar City No. 5 has given 
proper security to the satisfaction of the Honourable 
Mr. Justice Mi A* Macdonald, being the deposit of 
#500.00 Ccsh, a copy of tho Order of The Honourable-
Mr. Justice U.A. Macdonald allowing the same may bo 
found on page 186 of 'the annexed -case. 

AMD I DO; FURTHER. CERTIFY that I have applied 
to the Judges of the' Supreme Court of Alberta, 
Appellate Division, for their opinions or reasons 
for Judgement in the case, and the only reasons 
delivered to mo by the said Judges are those of the 
Honourable Ilr. Justice Frank Ford, concurred in bjr 
the Honourable, The Chief Justice and the Honourable 
WCv Justice J7. A. Macdonald. 

IN TESTIMONY WHEREOF I have hereunto 
affixed the seal of the Supreme Court of Alberta, 
26th day of August, A.D. 1949. 

7 • : Acting Registrar of the 
.-•' Supreme Court of Alberta 20 

at Calgary. 
No. 18. 

SOLICITOR'S- CERTIFICATE. ' T 
I, Frederick/John Morgan, hereby certify 

that I have personally compared the annexed print 
with,the case in appeal to the Supreme Court of 
Canada, with the originals', and that same is a true 
and correct reproduction .of such originals 

F. J. MORGAN. 
, A-solicitor for the Appellant. 

> T-

"10 

T 
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No . 24. 
A DJDJi N D_ U_ I-L 

REASONS FOR JUDGEMENT, 
of The Honourable Mr.. Justicc Frank Ford. 

In July, 1946, tho plaintiff, appellant, 
Bennett and-White (Calgary) limited, entered into a 
contract with Hie Majesty the King, therein represented 
by tho Minister of Agriculture of Canada, for the 

10 construction of the "Diversion Tunnel" and "Irrigation 
Tunnel", being the first step in the construction of 
what is known as the St. Mary Dam. 

The St. Mary Dam project is located to a 
large extent within the boundaries of the Municipal 
District of Sugar City No. 5, the defendant, respondent. 

In order to carry out its agreement the con-
tractor moved on to the dam site large quantities of 
chattels, equipment and tools, which as stated, in the 
appellant's factum /ere "owned by the appellant". 

20 In September, 1947, the respondent assessed 
the appellant in the sum of '$183,147 .00 in rcspoct 
of this personal property. On appeal to the. Alberta 
Assessment Commission, tho assessment was reduced to 
$119,980.00 on which was levied a tax of $3,915.27. 

Although the contract called for its earlier 
completion, the Diversion Tunnel was not completed 
until May 1948, many months after the making of the 
assessment, 

••The contractor did not commence the con-
30 struction of the Irrigation. Tunnel but instead en-

tered in-to negotiations with the Dominion Government 
with a view to the cancellation of the contract. The 
negotiations-were continuing at the time of the 
examination for Discovery which was hold on. July 
13 th, 1948.. 
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The appellant commenced this action on April 
15th, 1948. 

Its main allegation- is that the property 
assessed is exempt from taxation as belonging to His 
Majesty, 

This allegation -is based upon the construction 
the appellant contends should be given to clausc 15 
of the contract, which is as follows:-. 

"15, All machinery, , tools, 'plant, materials, 10 
equipment, articles and things whatsoever, provided-
by the Contractor or by the Engineer under the 
provisions of sections 14 and 16, for 'the, works, and 
not rejected under the provisions of section 14,• 
shall from the time of their being so provided be-
come, and, until the final completion of the said 
work, shall be the property of His Majesty for the 
purpose of the said works, and the same shall on no-
account be taken away, -or used, or disposed of, 
except for the purposes of the said works, without 20 
the consent in writing of the Engineer. His Majesty 
shall not-, however,, be answerable; for any loss, or 
damage, whatsoever, which'may at any time happen to 
such machinery, tools, plant, materials, equipment, 
articles or things. Upon the completion of the works -. Y 
and upon payment .by the Contractor of all such moneys, 
loss, cos t °.and damages, if'any,' as shall be due, from 
the Contractor to Hia Majesty, or chargeable against 
the Contractor, under this ' contract,' such of the ' 
said- machinery, tools, plant, materials, equipment', 30 
articles and things.as shall not have been used and 
converted in the-works or. disposed of by His. Majesty 
under powers conferred in this contract, shall, upon 
demand, be delivered up to the Contractor in such 
condition as they may then be in," 

The other-grounds alleged for exemption do • . • 
not pall for consideration in this' appeal. 

The Statement of Claim prays, also for an 
injuction restraining the enforcement of the-'claim 
for taxes or taking any steps to seize or sell' any of 40 
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the property assessed. 

By counter-claim the defendant prays, inter 
ulia, for a declaration that the assessment and 
taxation were properly imposed and alternatively, 
for judgement for the amount of the taxation and 
penalties. It also asks that the plaintiff be en-
joined from removing any of the goods and chattels 
out of the Municipal pistrict before paymant of all 
taxes and penalties. 

On the examination for discovery of an 
officer of the plaintiff company, ho, on the advice 
of counsel, refused to answer certain questions and 
to produce certain documents. On motion made in 
Chambers the Chief Justiec of the Trial Division, 
ordered that the questions be answered and the 
production made. 

The appeal is from this order. 
The first part of the order deals with the 

20 production of correspondence "leading up to or in 
any way relating to the contract",•and'the plaintiff's 
books of account, securities and writings relating 
to its assets and liabilities, 

r This production is desired in order to show 
that the property assessed was owned by the plaintiff. 

On the argument before us it was admitted, 
by counsel for the plaintiff, appellant, that at all. 
times, subject to the terms of the contract, it 
treated the property in question as its,own, and 

30 that, apart irom any question as to the validity in 
form cf the assessment, the property was taxable 
unless its claim that it is exempt as the property 
of Hia Majesty prevails in the action. 

In view of these admissions, and the state-
ment in the appellant's factum that the property 
brought by it on to the dam site was owned by it, 
the production ordered is unnecessary even if clause 
15 itself was not sufficient for.the purpose. 

-t 
10 

T 
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The groups of questions 25 to 29 .and 43 and 
44, which relate to tho negotiations between the 
Dominion Government and the Contractor, for his re-
lease from further performance;of. the contract-,.. have 
•all b„cn answered with the exception of the production 
demanded by 29 of what were called by the•examining " 
solicitor "documents relating to these negotiations". 

'In my opinion, all those questions are 
irrelevant and the defendant, respondent, is not ••• ; 10 
entitled to tho production asked for. The assess-
ment and taxation is for the year 1947 and the 
plaintiff's claim for the declaration asked as well 
as the claims of the defendant on its counter-claim, 
'so far as the latter relate to the property covered 
by the contract, depend not upon any release from 
performance which may take place after 1947.but upon 
the construction which may be given to the contract 
as an existing one. 

The answer made to question 30 puts the 20 
situation clearly: ' 

"30. Mr. ••Russell: What is the present... 
• situation at the dam? •. . ... 
The witness: The present .situation, 
as I have explained just now, is that x 

• '•• ' . we are to the negotiating stage of 
. : • berng relieved of the balance of the 

contract 
..This answer was made on July 13th, 1948. 

The assessment was made in September 1947, 30 
Questions 55 . to 61 which', deal with a demand 

for the production of correspondence relating to the 
contractor's "reduced scale of activity in antici-
pation of being relieved" are in the same category 
and covered by what I have already said, 

The defendant, if it insists, should have 
a categorical answer to question 68: "Do you know• 
if the company did receive a tax notice?" It may 
however, well rely on the statement made by the 
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Defendant's solicitor on the examination when he; said 
"I think it is more or less common ground that you 
have done everything as far as you can to sec that 
this property Wo.s assessed, and we are not questioning 
it." 

By questions 92* 100 and 101, an attempt is 
made to compel the officer examined to specify the 
clauses in the agreement to support the allegation 

10 in the statement of claim that. "The said chattels, 
equipment and tools are, and were at all relevant 
times, the property of His Majesty." Even a lawyer, 
much less a lay witness., would properly decline '.to 
truncate the document which must speak for itself. 

Question 103 asks production of correspondence 
with anyone with whom the plaintiff has obtained 
credit during the period covered by the contract, 
and question 115 is, "Have you ever given any person 
to understand that these were the property of the 

20 plaintiff since the contract was entered into?" Even 
if not previously objectionable, these questions 
cease to be of importance' in view of tho admissions 
already stated. 

Questions 119 to 122 and 125 and 126 demand 
y production of financial statements given by the 

plaintiff to anyone. Apart from being otherwise 
irrelevant, their purpose is served by these same 
admissions. 

Questions 1.27 to 130 were answered on the 
30 examination. 

Question 137 is: "Now are the chattels which were 
assessed now in the possession of your company?" 
Objection VA.S raised that possession is .a question 
of law. The question should be answered in view of 
the dispute as to the right to seize and sell to en-
force the claim for taxes. It is physical-possession 
that is the subject of the enquiry. 

As to questions 149 and.150, the plaintiif's 
40 solicitor should carry out his undertaking to give 
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the inventory promised as to the property still, in the 
Municipal District. This is important in view of the 
counter-c laimfor enforcement of payment and the , 
plaintiff's injunction restraining the seizure end-
sale. If the undertaking is not implemented the 
witness must attend and answer questions 149 and 150. 

Questions 201 and 202 were answered cate-
gorically. 

I would allow the appeal except as to 
questions'68j 157 and . 149. The plaintiff will have 
the costs of appeal on final taxation, taxable under 
Col. 4. The costs of the original application .will 
be costs in the cause. 

' • Frank Ford'! ; 
J'.A. 

Edmonton, November 9th, 1948. , . . . 
I 'concur: 

"Horace Harvey, C.J.A." ' 
!iG-. B. O'Connor, J.A.,; 
;|V/. A. Macdonald, J.a." 
,!H. H. Par lee. J.a." 

R. H. Barron, Esq., Counsel for the 
' : : . ' . . Appellant. '.'. , •" 

A. G. Virtue, Esq., K.C., Counsel for . 
the Respondent. 

No. 25. 
Formal Judgement of the Appellate Division. 

THE appeal of the appellant from the Order 
of The Honourable Chief Justice Howson made herein 30 
on the; 17th day .of August, 1948, and entered on the 
9th day of September,1948, having come on to be 
heard before this Court on the 19th day of October, 
1948, AND UPON hearing counsel both for the Appellant 
and the Respondent : 

10 

20 

' T 
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AND this Court having boon pleased to direct 
thct the said appeal should stand over for judgement 
and the same having come on this day for judgement; 

TIilS COURT DOTH ADJUDGE AND ORDER: 
1. That the appeal herein be arid the same is 
hereby allowed except as to questions 68, 157 and 149, 
subject to tho qualification contained in the Reasons 
for Judgement herein, and that the said Order of the 

10 Honourable Chief Justice Howson bo and the same is 
heieby reversed except as to the said questions; 
2. That the costs of and incidental to the 
application before the Honourable Chief Justice 
Howso'n bo costs in the cause; 
3. That the Appellant do have the costs of this 
appeal on final taxation, such coots to be taxed on 
column 4. 

.iiV.-:H._ JOFilS," 
Registrar 

20 Approved as to form:' 
(SEAL) 

j;Virtue, Russell & Morgan" . 
,-r Per "Y. loT Morgan. * "STAMP: "Entered this 26th 

day of November, 
1948 . 

V. R. Jones 
"H.H. Registrar at Calgary" 

CJA" 

No. 26. 
50 Letter from - Helman, Mahaffy & Barron 

to - Virtue & Russell. 
10th November 1948. 

Calgary, Alberta, November 10th, 1$48.. 

r 
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MESSRS.- VIRTUE J RUSSELL, 
Barristers and Solicitors* - , 
McBarland Building. 

Attention: Mr, Virtue. 
Dear Sirs: 

... . ~f~ 
RE:' BENNETT & UHITE VS. 'M.D. SUGAR CITY. ' v. ' 

Our file / 650. . 
The Appellate Division has now ordered that 

the Plaintiff answer questions 68 and 157 on the , 10 
examination for. discovery of the Plaintiff's officer-
and has also directed .the Plaintiff to comply with' 
the undertaking contained in questions 149 and 150. • • 
We feel that there is no need for a continuation.of 
the examination for. discovery-for such a limited 
purpose and we are therefore prepared to make and do 
hereby make the following admissions: 

Question 68:- A further examination of the files 
of the Plaintiff and of the Plaintiff's 
solicitors fails to disclose the where- ' 20'" 

-.; abouts of the document in question. ' 
Furthermore the Plaintiff has b.on un-
able to obtain any information which "f, 
would indicate whether or not this docu-
ment was in fact received by it. 

Question 157:- Tho Plaintiff subsequent to the 
examination for discovery prepared a 
complete inventory of the property located 
at the dam site or used in connection 
with the construction of the tunnels and 30 
the Plaintiff undertakes, to furnish tho 
solicitors, for tho Defendant with a copy 
of this -inventory .within the next day or 
two from the date hereof. The property 
listed in this inventory was, subject to 
tho terms of the agreement dated July ISth, 
1948, in the possession of the Plaintiff 
on the date that the inventory was taken, 

1 
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it being understood that by "posses'-ion-
is meant "physical possession" within 
the meaning oi that expression as used 
by Mr. Justicc Frank Ford in delivering 
the reasons for judgement in the recent 
appeal. In view of the fact that tho 
inventory was prepared very shortly 
after the examination for discovery it 

10 may bo assumed that the conditions pre-
vailing at the time the inventory was 
.prepared were the same as the conditions 
prevailing on the date of the examination 
for discovery. 

Questions 149 and 150 • The inventory in • 
question will.as mentioned before, be 
furnished to the Defendants solicitor 
within the next day or two from the 
date hereof. 

20 With regard to the date of the trial, 
there is, unfortunately a complication that has 
occurred, namely that the writer will be in District 
Court here cn Tuesday, November 25rd, and furthermore 
either the writer or our Mr. Helman or possibly both 
will be engaged with a criminal prosecution at about 
that time and it is impossible to estimate at the 
present time how long this prosecution will take. For 
that rocson it is impossible for us to give any under-
taking that wo will be prepared to proceed with the 

30 trial of this action on Thursday the 25th. Have you 
any suggestion to make in connection with this matter, 
as we are just as anxious as you to proceed with this 
trial but we naturally require a reasonable time with-
in which to prepare properly for the same. 

Yours truly, 
H E L M , MaHAPFY & BAH..ON, . 

Per*. "R.E.B." 
RIlBiM 
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IN THE oUPREME COURT OP dJUJE 

No. 27 
FORMAL JUDGMENT. 

The Appeal of the ahove named Appellant from 
the Judgment of the Appellate Division of the 
Supreme Court of Alberta pronounced in the above 
cause on the 24th day of June, in the year of 
Our Lord One Thousand Nine Hundred and Forty-nine, 
affirming the Judgment of Mr. Justice Shepherd of 
the Supreme Court of Alberta> rendered in the said 
cause on the 21st day of April in the year of Our 
Lord One Thousand Nine Hundred and Forty-nine, 
having come on to be heard before this Court on 
the 25th, 26th and 27th days of October in the 
year of Our Lord One Thousand Nine Hundred and 
Forty-nine, in the presence of counsel as well for 
the Appellant as the Respondent,, and of counsel 
for the Attorney General of Canada, WHEREUPON and 
upon hearing what v/as alleged by counsel aforesaid, 
this Court was pleased to direct that the said 
Appeal should stand over for Judgment, and the same 
coming on this day for Judgment, this Court did 
order and adjudge that the said Appeal should be 
and the same was allowed that the said Judgment of 
the Appellate Division of the Supreme Court of 
Alberta should be and the same was reversed and set 
aside, and that the action herein should be and 
the same v/as dismissed. 

AND this Court did further order and adjudge 
that the Appellant is entitled to a declaration 
that the assessment and taxation of all the person-
al property in question in this action, except the 
dumptors were properly made and imposed. 

AND this Court did further order and adjudge 
that the Appellant is not entitled to seize any 
of the machinery, tools, plant, materials, equip-
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ment, articles and things of the Respondent 
referred to m the Agreement "between the latter 
and His Majesty while they are subject to the 
terms thereof. 

xYND this Court did further order and adjudge 
that the Respondent should and do pay to the said 
xippellant the costs of the claim and counterclaim 
against the Respondent as well" at the trial as in 
the Appellate Division of the Supreme Court of 
Alberta us in this Court. 

xvND this Court did further order and adjudgo 
that there should be no costs to or against the 
Attorney General of Canada. 

(signed) Paul Leduc 
REGISTRY. 



244 

- No. 28 
' REASONS FOR JUDGMENT. . 

Kerwin J. 
The respondent, Bennett & White (Calgary) 

Limited, brought an action in the Supreme Court; of 
Alberta" against the appellant, Municipal District', 
of Sugar City.-No,' 5, for a declaration that the 
assessment of the respondent/for personal property* 
made by the appellant for the .year 1947, is 
invalid; for an order that the respondent's name 
be stricken from the appellant's tax roll in res- . 
pect of personal property for 1947; and for an 
injunction restraining the appellant from attempt-' 
ing to enforce its alleged claim for taxes and 
taking any steps to seize any of certain chattels, 
equipment and tools, hereafter referred to. The 
appellant counter-claimed for a declaration and 
decree that the assessment and taxation referred 
to were properly made and imposed; terminating the 
interim injunction already granted; in the altern-
ative and in. any. event, that certain proceedings 
before the Court of Revision and the Alberta Assess 
ment Commission preclude the respondent from main-
taining the action; and, in the further altern-
ative, for judgment against the respondent for the 
amount of the taxes involved and penalties. The 
trial judge granted the declaration and order 
firstly and secondly asked by the respondent, dis-
missed the counter-claim and, no doubt considering 
it unnecessary, made no order continuing the 
interim injunction. His judgment was affirmed by 
the Appellate Division. 

The respondent is a company Incorporated undep 
Companies Act of the Province of Alberta, having 
its head-office in Calgary, and the appellant is 
a municipal district constituted pursuant to the 
provisions of the Municipal District Act, R.S.A. 
1942, c. 151, On July 22nd, 1946, the respondent, 
therein called the contractor, entered into an 
agreement with His Majesty, represented therein 
by the Minister of Agriculture of the Dominion 



of Canada, to construct certain diversion and 
irrigation tunnels at the St. Mary's Dam Project 
which lies within the "boundaries of the appellant. 
By clause 3 of this agreement, it v/as provided 
that the respondent should at its own expense pro-
vide all and every kind of labour, superintendence, 
services, tools, implements, machinery, plant, 
materials, articles and things necessary for the 
due execution and completion of. the works, and 
should deliver the works complete in every partic-
ular to His Majesty on or before certain fixed 
dates. By clause 12, all plant, materials, etc., 
were included in the price payable by His Majesty 
under the agreement. • By clause 15 (speaking 
generally) all plant, etc., became the property of 
His Majesty !subject to a term whereby upon the 
completion of the works such of the plant, etc..,. 
as should not have been used and converted in the 
works, or disposed of by His Majesty under powers 
conferred by the contract, should upon demand be 
delivered up to the respondent. This clause reads 
as follows 

"15. All machinery, tools, plant, materials, 
equipment, article's and things whatsoever, provided 
by the Contractor or by the Engineer under the pro-
visions of sections 14 and 16, for the works, and 
not rejected under the provisions of scction 14, 
shall from the time of their being so provided 
become, and, until the final completion of the 
said work, shall be the property of His Majesty 
for the purposes of the said works, and the same 
shall on no account be taken away, or used or 
disposed of, except for the purposes of the said 
works, without the consent in writing of-the 
Engineer. His Majesty shall not, however, be 
answerable for any loss, or damage., whatsoever, 
which may at any time happen to such machinery, 
tools, plant, materials, equipment, articles or 
things. Upon the completion of the v/orks and 
upon payment by the Contracto1" of all such moneys, 
loss, costs and damages, if any, as shall be due 
from the Contractor to His Majesty, or chargeable 
against the Contractor, under this contract, such 
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of the said machinery, tools* plant, materials, 
equipment, articles and things as shall not have 
"been used and converted in the works or disposed 
of by His Majesty under powers conferred in this 
contract, shall upon demand, be delivered up to 
the. Contractor in such condition as they may then-
be in,11 

In pursuance of this agreement, the respond-• 
ent moved considerable plant and materials to the 
site of the'works to be performed, the site being 
owned by Hi's" Majesty and being within the limits 
of. the appellant. In 192+7, the appellant assess-
ed and taxed.the said plant and materials under 
the provisions of the Assessment Act, R.S.A. 192+2, 
chapter 157J.:and the Municipal District Act. 
Upon receipt, of notice of the. assessment, tho 
respondent, in,pursuance of section 35 of the 
Assessment Act,, appealed to the Court of Revision.. 
which, by .section '37.,...is composed of. members of 
the council of the'pjunicipal district. By a 
letter''supplementary to its notice of appeal to 
the Court of Revision, the respondent had taken 
the ground, that the .plant, etc., which was the 
subject of the assessment, did not belong to it 
but to'His Majesty in the right of the Dominion , of 
Canada. ." The Court of, revision confirmed the 
assessment and, pursuant, to section 2+7, the resp-
ondent. appealed against that decision to the 
Alberta Assessment .-Commission, constituted as pro-
vided by the Alberta Municipal Assessment Comm-
ission Act, R.S..A. ,192+2, chapter 156* Section 
53 of The. Assessment Act reads as follows 

"53. In. Determining all'matters brought 
before the Commission ;it shall have, jurisdiction 
to determine, not only- the amount of the assess-
ment, .but also all questions as to' whether any 
things .ai?©'.•>©£• were .assessable- ••orgpersons. were. , 
properly entered on the assessment /roll or are • 
or were legally, assessed or exempted, from assess-
ment. "':.,., 
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The Commission dismissed the appeal except for a 
reduction in the amount of the assessment. 

The appellant thereupon threatened to seize 
the plant and equipment under the powers of dis-
tress given it by subsection 4 of section 310 
of the Municipal District Act- in relation to taxes 
v/hich are not a lien upon land. The present action 
followed and the interim injunction referred to 
above v/as secured. 

A number of interesting and difficult quest-
ions were argued at bar and some of them are 
referred to in the reasons for judgment in the 
Courts below. The first to be determined is 
whether the decision of tne Assessment Commission 
is res judicata. The trial judge considered that 
a previous decision of the Appellate Division in 
In Re Companies Act, In Re Northern Transport Co. 
Limited and Village of IvIcMurray (1349) 1 W.W.R. 
338, effectively disposed of the contention, and 
his reasons were•adopted by the Appellate Division 
in the appeal in the present case. In the McMurray 
case, the Appellate Division, holding that the 
principle to be.applied v/as to be found in Toronto 
Railway Company, v. Toronto (1904) A.C.809, 
Victoria v. Bishop of Vancouver Island (1921) 2 
A.C. 384, and Donohue Bros. v. St. Etienne (1924) 
S.C.R. 511, decided that the Alberta Assessment 
Commission had no power to determine that non-
taxable property was taxable. 

The Toronto Railway case was decided upon 
the provisions of the Ontario Assessment Act, R.S. 
0. 1897, chapter 224. Section 68 of that Act 
enacted with reference to-the Court of Revision:-

"At the time or times appointed, the Court . 
shall meet and try all complaints in regard 
to persons wrongfully placed upon or omitted 
from the roll, or assessed at too high or 
too low a sum" 

Provision was made for an appeal to a Court of 
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Revision, a'County Judge, a Board of County Judges 
• where the assessment exceeded a certain amount, . 
and to the Court of Appeal. . Proceedings were 
taken thereunder wherein the Court- of Appeal deter-
mined that the Railway Company's electric cars, 
were .real -estate and assessable. The Company , 
•brought an action for a declaration that its cars 
were personal property and not subject to assess-
ment or taxation.• The Judicial Committee held, 
reversing the Court of Appeal and the trial judge, 
that the previous decision of the Court of Appeal 
in the assessment proceedings was not res judicata 
because by section 68 the jurisdiction of the 
assessment courts was confined to the amount of 
assessment.and did not extend to validate an assess 
. mont unauthorized by the statute. 

- In the Victoria, case, no appeal from the 
assessment had been taken by the Bishop, and the 
Judicial Committee, held that provisions whereby, any 
one 'complaining of an "error or omission - in regard 
to himself" as having-been wrongfully placed on 
the -assessment roll should have a right of appeal 

, to, a Court, of Revision and that the Lassessment roll 
as revised, confirmed and finally passed, should 
be deemed valid and binding notwithstanding, any 

: defect or error', etc.," were' merely machinery 
sections and did not empower'the corporation- or 
its; officers to assess and tax any property express 
ly or impliedly exempt from taxation. 

In the Donohue case, which arose in the 
. Province of Quebec, this Court held that the 
appellant was not restricted to an appeal under 
the assessment provisions but was entitled to 
bring an action in the Superior Court for a declar-
ation that the assessment of its machinery was 
null and void. ; 

After the decision in the Toronto Railway 
case, the Ontario Assessment Act was amended in 
1910 by 10 Edward Vll, chapter 88, when.section 
19 was enacted, which subsequently became section 
83 of'R.S.O. 1914, chapter 195, whereby power-
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and jurisdiction were given the Court of Revision 
tc determine not only .the amount of any assessment 
"but also all questions as to whether any person or 
things are, cr were, assessable. 

In Village of Hagersville v. Ramble ton -(1927) 61 
O.L.R. 327, Hambleton had been assessed by the 
Village in respect of income and the assessment was 
confirmed by the Court ;of Revision and no further 
appeal taken. The defendant's plea'in an action 
subsequently brought by the Village for taxes, 
based upon that assessment, that he did-not reside 
in the Village:and was not assessable wasrejected 
by the Court of Appeal who held that it was res 
judicata because of the provisions of section 83.-
Middleton,'J.A., pointed out that in two interven-
ing cases, City of Ottawa v. Nantel, 51 O.L.R.269, 
and City of Ottawa v.. Koefer,' 54 O.L.R86the atten-
tion of the Court had not been drawn to the amend-
ment of the Assessment Act. 

The Hagersville easeJJ^ferred to by Smith J., 
in delivering the judgment of this Court in Sifton 
v. Toronto ' (1929) 3.C.R. 484. There, Sifton 
removed from Toronto to the Township of York on 
December 14th, 1923* An assessment roll for 
Toronto had been pre.pared in 1923 while Sifton 
still resided there and he was entered on the roll 
for income. It was pointed out that' he could not 
have successfully appealed against this assessment. 
In 1924, Toronto adopted, pursuant to a by-law 
passed in accordance with the Assessment Act, the 
1923 assessment as the one for 1924. It was held 
that the assessment in question was on Sifton's 
income for 1924, and that by various enactments 
referred to,' the municipality was prohibited from 
attempting.to exercise jurisdiction outside the 
municipality and was exceeding its powers to "levy 
on the whole rateable property within the municipality." 
The Hagersville case was clearly distinguishable 
and it was held that it had no application. 
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In the subsequent case of City of Ottawa v. 
Wilson (1933) 'O.R, '21, the Court of Appeal held 
that where a person in an action for income taxes . 
was found to have been not resident in the municip-
ality at the time of- assessment, the provisions, of 
the Ontario Assessment Act did not empower the t 
assessor to place her upon the assessment roll. 
The Hagersville and 3ifton cases were referred to by 
Grant, J. A., and it was found that as the facts 1 0 
underlying the ratio decidendi in the former were 
not present, the decision did not affect the., 
matter .under consideration. Middleton, J. A., 
and ivlasten, J. A., who had taken part in the ; .'. 
Hagersville decision, agreed. In Becker v»Toronto 
(1933) O.R.. 843, the Court of Appeal, without giv-
ing- reasons, held that a-man whose property, was 
exempt from taxation could recover taxes paid under 
protest. In each of these cases the party assess-
ed had.not.-appealed from the assessment. 20 
';••'•• . In.-.,th-P.' present case, section 53 of the Alberta 
Assessment.Act"is very clear in' conferring jurisdi-
ction upon the Commission to determine whether any 
things are, or were, assessable, or persons were' 
•properly entered upon the assessment roll, or are, 
or were, legally assessed. That jurisdiction was "Y 
appealed, to by the present respondent and it can<-
not now be .heard to raise the 'same-point; again; 
It is. n.ot, to: the purpose to argue that the members 
of the"..Court of Revision were not lawyers- and, 30 
thereforepresumably incompetent to pass -upon. ' ; 

'legal' questions, and that, the Commission, might 'not 
be composed of persons of. legal training. The;' 
legislature has seen fit to set forth in unmistak-
able language the power' and jurisdiction of the 
Commission and- the meaning of section 68 should not 
be abridged even if it were thought that such a 
power should riot have been' conferred upon such a' • 
body. This is the only, point decided- and-, In the 
absence, of the Attorney General of Alberta, nothing 40 
is said' as to. the power of the legislature to con-
fer such a jurisdiction- upon the Commission.-' 

T 



251. 

The respondent is therefore not entitled to. 
a declaration that the assessment in question v/as 
invalid or to an order that its name he stricken 
from the appellant's tax roll in respect of per-
sonal property for 1947 and, on the other hand, the 
appellant is entitled to a declaration and decree 
that the assessment and taxation were properly made 
and imposed. However, the appellant is not entit-
led to judgment for the amount of the taxes, in -
volved. Section 305 of the Municipal District 
Act provides that the taxes due in respect of any 
land, mineral,or timber, or business, may bo recover-
ed with interest as a debt. ' There is no reference 
to taxes due in respect of personal property and 
the rule is well-settied- at common law that there 
is no such right. Section 370 of the Municipal 
District Act does not confer it.' The appellant 
is entitled to exercise whatever powers of distress 
are conferred by subsection 4 of section- 310 of 
the Municipal District Act but, in view of the 
agreement between His Majesty and the respondent, 
the appellant is not entitled to seize any of the 
machinery, tools, plant, materials, equipment, 
articles and things of the respondent, referred to 
in the agreement, while they are subject to the 
terms thereof. 

The appeal should be allowed and. judgment enter-
ed for the appellant in accordance with the foregoing. 
The appellant is entitled to its costs of the claim 
and counterclaim throughout. ' There should be no 
costs to or against the Attorney General of Canada. 

RAND, J.: (concurred in by Taschereau Estey 
and Locke, J.J.) 

This appeal raises questions going to the 
taxability of certain plant and equipment used 
by the respondent as contractor for works under-
taken with the Dominion Government. The works 
were on a large scale and .embraced diversion and 
irrigation tunnels on what is known as the ot.Mary 
Dam Project. The plant and equipment belonged to 



252. 

the respondent and was within the municipality in 
such circumstances that if theyhad not "been aff •-
ected by the terms of the contract there would have 
been no question of their liability to taxation. 

The main point of controversy arises from the 
provisions of paragraph 15 which reads thus : . • 

" "All machinery, tools, plant, materials, equip-
ment, articles and things whatsoever, provided 

• by the Contractor or by the Engineer under the 
••'< - provisions of sections 14 and 16, for the works 

and not rejected under the provisions, of 
• section 14, shall from the time of their being 
so provided become, and, until the final com-

• • pletion of the said "work, shall be the., prop-
erty of His Majesty for the purposes of the 

•• said works, and the same shall on no account ! 
be taken away, or used or disposed of, except 
for.the purposes of the said works, without • 
the consent in writing of the Engineer. His 

• ; Majesty shall not, however,, be answerable for 
any loss, or damage, whatsoever, which may at 
any time happen to such machinery, tools, 
plant, materials, equipment, articles or things 
Upon the completion of the works and upon 
payment by the Contractor of all such moneys, 
loss, costs and damages, if any, as shall be 
due from the Contractor to His Majesty, >or 
chargeable against the Contractor, under this 
contract, such of the said machinery, tools, 

- plant, materials, equipment, articles and 
things as shall not have been used and con-
verted in the works or disposed of by His 
Majesty under powers conferred in this con-
tract, shall, upon demand, be delivered up to 
tho Contractor in such condition as they may 
then be in." : 

The effect of that paragraph is said to be to vest 
such a title or interest, to the plant and equip-
ment in the Crown or.to affect the title of the 
respondent in such manner, as renders the assess 
ment- invalid, and the first question is whether 



that conclusion is sound. 
It v/ill ho seen that "both plant, equipment 

and materials are included, and that they are 
declared to be the property of His Majesty "for 
the purposes of the said works". The purpose of 
the materials is obviously quite different from 
that of the plant and equipment, and the qualify-
ing clause must appropriately respond to that • 
difference. It was argued that the phrase defines 
the time or period of a ii1 ahsferred ownership; but 
at law there are no estates or remainders in per-
sonal property: the only title is the absolute 
title. The true conception where successive 
ownerships in A and B are in mind seems to be that 
the property in B is made subject to a right or 
power of use in A for a specified period: but no 
doubt contractual stipulations may affect transfers 
of titles on the happening of events or conditions. 

The effect of the clause is both to hind the 
use of the plant and equipment to the works, and 
to tie them to the area v/ithin which they are 
brought for that purpose. It is seen that the 
Minister may permit units to be removed from the 
works which the contractor would be at liberty to. 
return, and it would be treating title rather 
freely to conceive it as shuttling'back and forth 
as the units mignt move on or off the working 
grounds. ; 

The contractor is undoubtedly to remain in 
actual and legal possession of the plant and equip-
ment while he is not in default;' "likewise his 
beneficial interest in them is not affected and 
v/ith it the risk of loss or damage. Power is 
given to the. Minister, m certain contingencies, 
to take the works, as it is said, "out of the hands" 
of the contractor and use the plant and equipment 
to complete them. Upon completion, the plant, 
and equipment are to be not "reconveyed" or"re-
transferred" to the contractor, but "delivered up" 
to him as they may then bo-, which I take to signify 
no more than that the powers binding them come 
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to an end. 
Then it is contemplated that the plant or 

equipment or parts of either may not he owned by 
the contractor at all, but hired or rented by him, 
'as in paragraph 29 which speaks of sums due for 
"hire.of horses, teams or carts" "or any claims 
against the - contractor, or any subcontractor for 

plant, equipment hired or supplied 
upon or for the works". In case of default, also, 
paragraph 18-provides that, "all plant,-including 
horses and all rights, licences, powers and • 
privileges affecting the personal property acquired 
or possessed by the contractor for the purposes of 
the work shall.remain and be the property of His 
Majesty for all purposes incidental to .the com-
pletion of the works, and may be used, exercised 
and'enjoyed by His Majesty as fully, to all intents 
and 'purposes, connected, ..with the works-as they 
might theretofore have been used, exercised and 
'enjoyed by- the contractor, and the Minister may 
also, at his option, on.behalf of His Majesty, 
sell or- otherwise dispose of' them.-" 

Shepherd, J., at the trial who found against 
the assessment seemed to extract, some support, for 
his, view from the language of paragraph. 12 provid-
ing, as he stated it, "that all plant: and materials 
furnished by the plaintiff were included in the: 
prices payable by the Government under the agree-
ment;" but that, with great respect, does hot 
seem to be the true meaning of the language para-
phrased. What- is there being declared is that -
the price or prices shown in paragraph 34,. which, 
deals with unit prices,- include everything done 
and furnished by the contractor and the reference 
to the plant excludes by way of precaution any 
question of adding to those prices rental or- other 
compensation for the use of the equipment. , Such 
allowances are, In special circumstances, contem-
plated- by the paragraph which, for new work, pro-
vides that in addition to tho actual and reasonable 
cost, "10$ thereon for the use of tools, con-
tractor's plant* superintendence and profits" is 
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bo ho allowed. It is, I think, incontrovertible 
that neither.plant hor equipment is, in such sense, 
"paid for"'by the Crown. 

These stipulations make it olear to me that 
what has been vestod in the Crown, in relation to 
tho plant arid equipment, is a group of rights and 
powers to tho extent of the contractor's title or 
interest in them; and that the contractor employs 

10 his own property as he would ordinarily do but 
within those restrictions both as to its use and 
its residence. The effect of the language is not, 
"I give you tho property but subject to my uso of 
it for the purposes of the contract;" it is 
rather, "I give you the right to have the property 
kept on your land and its use applied to those 
purposes whether I fulfil them or some one else 
does". That arrangement is virtually identical 
with that in Keen v. Keen, Ex p. Collins, (1902) 

'20 1 K.B. 555. Such was the situation at the time 
of the assessment. 

On appeal, Ford, J.A. seems to lay it down' 
that taxability of personal property depends upon 
the competency of the taxing authority at the 
moment of assessment to exercise against the prop-
erty the powers of distress given by the statute, 
which, in some manner, follows from the fact that 
the power given is "to tax property and not persons 
in respect of an interest therein," What, then, 
is meant by taxing property as distinguished from 
persons in respect of property ? 

The notion that to "tax property" is to sub- ' 
ject it, as a legal object to some sort of inher-
ing obligation vaguely to be regarded as the 
equivalent of a lien, is,. I think, a misconception. 
Although the Assessment Act'speaks of the taxation 
of property or business, It does not always do so: 
section 26 (3), "every person who is assessed in 
respect of such property"; section 32, "where any 

40 person was at the time of the assessment taxable in 
respect of any property, business, trade or pro-
fession"; section 33, similar language but also 

r 

30 

T 
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"the assessment of the property;'.' section 291 of 
the Municipal Districts; Act refers to "business V 
taxes "payable by each per son assessed,....... in 
respect of a taxable business;" section 295, to 
the ;taxes due by a person whose name appears on 
the roll "in respect of the property or business 
for which he is assessed;" section 310 (4), deal-
ing with distress for taxes which are not a lien 
on land, in paragraph (a) provides for distress io 
"upon the goods or chattels of the person taxed 
wherever found within the province;" and para-
graph (c), "upon the -goods and chattels in the 
possession of the person taxed, etc." 

On the other hand, section 305* dealing with; 
taxes "due in respect of anyland, etc.", declares 
that they may be recovered as.a debt and "shall be 
a special lien on the land,1' But no lien is 
created on personal property. Although the per-
sonal -property existing at the time is the basis 20-
of the assessment, the collection of the tax is 
not in any manner bound up with it. The tax based" 
on today's personal property may be collected on 
tomorrow's property, whether within or without 
the municipality. These;provisions distinguish 
between the assessment and imposition of a tax.and 
the modes of collection, but all three of them 
must be found either expressly or impliedly in 
the 'taxing statute; together they constitute the 
legislative authority and power for the execution. 30 
Except.as it may be evidential of an implied means 
of collection, the conception of the assessment, 
per se, as of property or of a person in relation 
to. property, carries no practical significance of 
difference.' . ... 

, ...v The Minister [s .rights and powers, being 
security for the performance of the contract, would 
be specifically enforceable and constitute an in-
terest ad rem. It may be on the-principle,of 
In re Marriage, Neave & Co., ( I 8 9 6 ) 2 Ch. 663,that R0 
such an inter'e st. c an not 'be asapr-ted by a subject 
against a-distress of. this nature: but, - as enjoyed 
by the Crown, it could not so be defeated.' \ ; ' 



But the go rights and powers arc no essential. 
part of the title; they are exercisable in relation 
to the use of tho property and so far they derogate 
from one of the incidents of ownership; but they 
assume title in the contractor. Being of such a• 
nature, the interest as at the time of assessment, 
if hold by. a subject, would not bo a taxable intern 
est under tho Assessment Act. 

The statute contains nothing that oven pur-
ports to make assossability conditional upon con-
temporaneous exigibility by distress. The basic 
fact for.assessment -is the ownership or legal poss-
ession of personal property, and here, at the crit-
ical time, "both were in the respondent. Goods 
subject to a chattel mortgage and in the possession 
of tho mortgagor are clearly-liable to assessment 
and to distress, and seemingly., I should say, 
distrainable whether or not in his, possession',whore 
not in the possession of the motga'gee. Before' that 
step, the mortgagor is the owner within the mean-
ing of the statute. A fortiori a more interest 
ad rem does not affect that title or prevent a 
distress. 

Taking the personal property, then, as being 
taxable, can tho taxes be recovered by suit against 
the owner as for a debt ? Since the remedy must 
appear from tho statute and as the statute here, 
while specifically providing for the recovery by 
suit of taxes imposed in respect of land-, has not 
done so for taxes on personal property and has 
instead provided the means of distress, no such 
right can be implied. 

It is objected that the.interest of the Crown, 
exempt from taxation, has nevertheless been included 
in the property taxed; but as that interest, was not 
at the time of assessment a taxable interest, and 
the value of the user has never in'fact been out of 
the contractor, tho point falls. Moreover,, this 
contention ignores the distinction between taxing 
an interest of the Crown and taxing an interest of 
the subject as if, for purposes of amount, he were 
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the owner of the Crown's interest; Fairbanks v* 
Halifax,'(1928) A.C. 117. 

The remaining question' is whether any. of the 
plant and equipment is exempt under paragraph (z) 
of section 5 (l) as being within the expression 
"motor vehicles". The word "vehicle" in its 
original sense conveys the meaning of a structure 
on wheels for carrying persons or goods.- We have 
generally "distinguished carriage from haulage, and 
mechanical units whose chief function is to haul 
other units, to do other kinds of work than carry-
ing, are not usually looked upon as vehicles. But 
that meaning has, no doubt, been weakened by the 
multiplied forms in which wheeled bodies have 
appeared with the common feature of self-propulsion 
by motor. • 

The object, then, of the exemption becomes 
important; and, quite apart from the canon that an 
exemption from taxation should be in precise lang-
uage, it seems to me that in this case, in rele-
vant statutory expressions that object does appear. 
By section 119 of The Vehicles and Highway Traffic 
Act, ehap. 275, R.S.A. 1942, it is declared that 
except where an Act specifically provides to the 
contrary, ''no .municipality shall have the power to 
pass, enforce or maintain any by-law requiring from 
any owner of a mo-tor vehicle or chauffeur, any tax, 
fee, licence or permit for the use of the public 
highways ....." . Although the tax is associated 
with the use- of the high-ways, X take it to evid-
ence the intention that the exaction of fees or 
taxation for motor vehicles -which, to some ex-
tent at least, use highways ae part.of their normal 
operation - is to be provincial and not municipal. 
But "motor vehicle" in that Act does not include 
traction engines or vehicles .running on rails. 
What was intended by the exemption in the Assess-
ment Act; was to. make clear the, uniformity between 
the two statutes. ., The -..exemption .then.;does not include units, of. self -prope 1 led 'equipment, whose 
main purpose - is either ..that' of1 haulage or. work 
other than conveying or,vehicles .running on rails 
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as distinguished from general locomotion. 
The objects fall within four categories. 

There a.re, first, what are described as dumptors' 
assessed at $18,000.00:- those are ordinary four-
wheeled vehicles with gasoline engine, the body 
of which is a box and"the purpose of which is to 
carry material from place to placo. I am unable 
to distinguish them from the ordinary truck, and 

10 they would.seem clearly to be exempt. Tho second 
class consist of caterpillar tractors used, with 
concave blades attached to the front as bulldozers, 
or with other devices attached behind to gather up 
material of excavation. These, as clearly, are 
not exempt. The third are known as draglines; 
these are large units, in operation like mechan-
ical shovels, v/hich excavate earth and other mat-
erials by means of scoop bucket dragged along the. 
ground by heavy cables. The entire body moves 'on-

20 caterpillar treads by its own power, but as can be 
seen, its whole furction is that of doing work as 
against carrying, which excludes it from the ex-
emption,, The fourth are locomotives and cars 
which run on rails to carry away tho excavated 
material:- they remain taxable. Other items of 
equipment such as dozer blades, caterpillar power 
units, dragline buckets, and Letourne Carryalls, 
are all accessories to or intregral parts of the 
units in tho four classes, which they must follow. 

30 In the result, then, the assessment should 
be reduced by the amount representing the dumptors 
and their accessories; subject to that, it remains. 

Mr. Virtue contends that as "the respondent 
appealed both to the Court of.Revision and the 
Alberta Assessment Commission, the taxibility of 
the respondent is by the effect of section 33 of 
the Assessment Act res judicata . The section 
provides :-

"In determining all-matters brought 
40 before the Commission it shall havo 

jurisdiction to determine not only 
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" the . amount of the assessment, "but, 
also all questions as to whether any 
things are or were assessable or per-
sons were: properly entered on the 
assessment roll or., are. or-.ware .legally 

, assessed or exempted from assessment." . 
This language, it will he noticed) does not 

purport to conclude issues on the questions men-
tioned. . If the Commission were an ordinary court, 
dealing in a. judicial sense with matters of civil 
rights, the import of jurisdiction would be un-
questioned. . But taxation is essentially an.ad-
ministrative :: function; "the assessor is directed 
by .the statute to ascertain; the value of certain 
property as the basis on which the province will 
exact a contribution from persons interested in . • 
it to enable government to be carried on. That 
ascertainment is an act in rem and its execution, 
given, the. jurisdiction to tax, lies in such mode 
•'and such means as the. legislature may prescribe. 

But the statute, in defining the subject 
matter of taxation, necessarily limits the scope 
of legal action, and,if, as we say, a subject is 
excluded from taxation, then as to it, a purported 
administrative act would have no legal effect. 

.Whether an-act is or is not within a juris-
diction depends,, if challenged, upon a determina-
tion by a tribunal. Ordinarily, jurisdictional 
facts, arising under a statute, are found by the 
civil, courts; and when we speak of a finding of 
non-assessability of property, we mean as that 
conclusion has been or is declared by those trib-
unals.; But the initial question is not what the 
fact is in actuality, which must be .as it,appears 
to .some mind; it is..rather, what is the tribunal-
to which we must look for that jurisdictional 
determination ? 

.. In dealing, with taxation,, from assessors to 
taxation commissions,, the. provisions of the stat-
ute regarding liability and exemption are necess-



arily taken into account "by lay persons and bodies. 
The determination of an exemption involves an 
interpretation of the statute, and it thus affects 
a civil right. But the assessor must havo rogard 
to exemptions for the' purpose of the administrative 
integrity of the roll; and although it is his 
duty to follow tho provisions- of the statute to 
tho- extent his judgment permits him to do so', it 
is undoubted that' that preliminary judgment is 
essentially different from a judicial determina-
ation of the legal question. 

The assessor, as part of .his administrative 
duty and as distinguished from purely administra-
tive act s, exercis es a lay judgment in the inter-
pretation of the statute. From the whole of his 
exercise of authority, the statute ordinarily gives 
a right of appeal. , By the. nature of appeal, in 
the absence of special and original-powers given 
to the revising body, it is to be taken as 1-im- -
ited to examination of the matter, that was before 
the assessor and to' the giving, in the same sense, 
of the decision which he should have given. 

In this case, section 35 of the Assessment 
Act provides for a complaint to.the Court of 
Revision which is to be in respect of':-

(a) Any error or omission alleged in res-
pect of the assessment- of any property 
or persons; 

-(b) any' assessment alleged to be too high 
or too low; 

(c) any property or business in any way 
wrongfully assessed; 

(d) the name of any person alleged to be wrongfUILy 
entered upon or omitted from the assess-
ment roll. 
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Section 45 provides :-
"Upon the termination of the sittings of the 

Court of revision ..... the Secretary-Treasurer 
shall ...... enter., the following certificate 

; and the roll as thus finally completed 
and certified shall "be the assessment roll for 
that" year* subject to amendment on appeal to the 
Alberta Assessment Commission ..... and shall be 
valid and bind all parties concerned, notwith-
standing any defect in or omission from the said 
roll or mistake made in or with regard to such 
roll or any defect, error or mis-statement in any 
assessment slip or notice or any omission to deliver 
or to transmit any assessment slip or notice." 

Authority must obviously be vested in that 
court to amend in any respect the roll as completed 
by the assessor, and the provisions of"the Act do 
that. As in the case of the assessor, finality 
is given or confirmed to the purely administrative 
acts, but in the quasi-judicial determinations, 
the decision is of the same character as that of 
the assessor. 

It is seen, next, that further amendment by 
the. Assessment Commission shall be "on appeal", 
and it is on that footipg that section 53 confers 
jurisdiction on the Commission as preceding sections 
had vested jurisdiction in the Court of Revision. 
.But following the same rule, what the. Commission 
does is to correct or confirm the actions of the 
assessor and the Court of Revision within their 
jurisdictions. It is for determining "all matters 
brought before the Commission".that the juris-
diction is declared, but those matters are such as 
come by way of appeal, and I see nothing in the 
section which introduces a new and original auth-
ority to deal with those matters in other than the 
administrative manner in which they have already 
been dealt with: I see nothing intended to con-
fer a purely judicial function dealing with civil 
rights. 
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The material sections in the Alberta Act 
have their prototypes in provisions of the Ontario 
Assessment Act, and it is argued that the case 
of Village .of Hagersville v. Hambleton, 51 O.L.R 
327 has given an authoritative interpretation of 
section 83, which corresponds to section 53, to 
tho effect that a confirmation by the Court of 
Revision of an assessment for income tax was con-
clusive as to the residence of the.person assessod. 
Tho Judicial Committee in Toronto Railway Company 
v. Toronto, (1904) A.C. 809 had found the juris-
diction of the Court of Revision limited to the 
question of more or less in value, from which it 
followed that whether a person was or was not a 
resident of a municipal area within'.the meaning 
of the statute was a question:to be determined by 
the civil courts. But section 83 had been amended 
and the application of that authority.was rejected. 
Riddell, J. A., at the opening of his judgment, 
says :-

"I may say at once that if the liability of 
the defendant to be assessed depended 
on the evidence of residence given at 
the trial, tho judgment appealed from 
could not stand." 

He'held the amendment to have established exclusive 
tribunals of appeal to which .only the assessed 
person could resort, and that, the fact of resid-

30 ence as found by the Court of Revision was con-
clusive. . In this .view, the other members of 
the court concurred. 

In the next year, Sifton v. City of Toronto, 
63 O.L.R. 397 came before the same court. There, 
the plaintiff had resided: in Toronto from the 
beginning of the year until the 14th. December 
of 1923 when he moved to and became.a resident 

T 

10 
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of another municipality where he continued to 
reside during the whole of . 1924. He had "been . 
assessed- in 1 9 2 3 for income and had paid the tax 
to Toronto* Under section 56 of the Assessment- . 
'Act, on' the 28th of February, 1924, Toronto passed 
a bye-law adopting the assessment made for 1 9 2 3 
as that' for the current year 1924* and later in' 
1924 demanded taxes accordingly from the former 
.taxpayer* They were paid, and p r o c e e d i n g s / 1 0 
brought to recover, thorn.- On appeal from the 
judgment of the' County Court dismissing theaction, 
the court was-equally divided: Mulock,<C.J. 
and Grant, J. A..- were' to dismiss and Magee, J. A. . 
and Hodgins, J. A. -we're for allowance. In this'. -
Court, (1929) 3. C* R. 484, the' judgment below 
was reversed. : Smith,J., v/ho gave the judgment, 
distinguished the case of Hagersville v. Hamble-
ton on the ground that upon the. adoption, of the 
roll by the bye-law of February 28th there was, 20 
no tribunal to which the taxpayer could appeal 
against an improper assessment. But what lay 
at the bottom of the decision was the fact, that 
in February, 1924* when the resolution of adop-
tion of the roll .was ".passed," the person assessed 
was not resident in Toronto. There was an. -app-
arent conflict between the statutory provision 
that Toronto could tax only those who v/ere res-
ident within its-.boundaries, and the declaration 
that; the • roll as certified Was to be the roll, for 30 
the year in question. .//But the-fact giving -
rise to that-conflict. was held to be -determin- :' 
able by the civil - court ,.and the former, prov-
ision to be controlling. - -

That case was . followed .by Ottawa v, V/ilson 
(1933) O.R* 21. . "The ..situation was Womewhat • 
similar. Before-the assessment against.the 
defendant-was made, she had moved from.Ottawa 
to Rockcliffe, but after that removal,.and in 
the same year, her name had been entered upon 
the roll for Ottawa. No appeal v/as taken to 40 
the assessment tribunals* In an action to re-
cover the taxes, it was held that it was ultra 
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vires of Ottawa to asses a person who, as det-
ermined "by the civil courts, was not a resident. 
Although the Ilageraville case is mentioned, it 
is declared by Grant, J.A. that, as interpreted 
"by the oifton judgment, it did not affect the 
case at bar. With Grant, J.A. agreed Mulock, 
C.J.O. and Hasten, J.A. Middleton, J.A. con-
curred in those views; he treated the Sifton 
decision as carrying to its logical conclusion 
the principle that a person can only be assessed 
for income "in the municipality in which he 
resides." But again arises the question, as 
found by what tribunal? 

So far as the Hagersville case declares 
an exclusive jurisdiction in the assessment 
tribunals for determining the fact of residence, 
it must be taken to be inconsistent with these 
subsequent decisions; and I attribute to those 
tribunals only a jurisdiction of an administr-
ative body as I have defined it. ' What quest-
ions of law involved in the assessment can be 
dealt with on appeal from those tribunals to a 
superior court, a step which in Alberta does 
not lie, depends on the language of the statute 
giving the right of appeal. What appears then 
is this,that if as found by the civil courts, 
jurisdiction for .the act of assessment is absent, 
neither the decision of the assessment courts 
nor any statutory provision dealing with the 
conclusiveness of the roll is effective. That 
was the view taken of somewhat similar langiiage 
in.R. M. Buckland v. Donaldson, (1928) 1 W.W.R 
2+0: and in Victoria v. Bishop of Vancouver, 
(1921) 2 A. C. 3 82+, at p. 396. 

The same principle applies a fortiori to 
the question of exempted property. Whatever 
may be determined to be in that class is beyond 
the jurisdiction of assessment; and the judicial, 
interpretation and application of the language 
of exemption "is for the civil courts. 
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, It maybe, given property'within the prov-
ince, that the legislature might declare the scope 
of the exemption should be as interpreted- by the 
assessment tribunal: "that would be to vest a sub-
legislative taxing authority in the Commission. 
But in this case the legislature has not•done so. 
Or the-legislature might purport to set up special 
provincial courts io interpret judicially legis-
lative provisions' affecting civil rights. • If it 
were.clear that that was the effect of the statute 
in this case, then the serious question of ultra 
vires would be presented. But where the legis-
lative language is capable, as here, of being'-
given rational meaning within undoubted provincial 
authority, and any other view would raise doubts 
and, anomalies within' the statute, the legislature 's 
intention to go beyond that authority and within 
a questionable field should not be inferred. 

For those reasons, section 53 is not to be 
construed as purporting to vest in the Assessment 
Commission judicial authority to determine quest-
ions.of jurisdiction arising out of the provisions 
declaring exemptions; as the civil rights of 
owner.s of property are involved, the section is 
to be. taken, in. that respect, to contemplate only 
such-dealing with the roll by the Commission in-
the exercise of its practical judgment on such 
matters as, will render it as free as possible 
from errors of law. 

I would, therefore, allow the appeal and, 
subject to the modification in the assessment roll 
mentioned, dissolve the injunction and dismiss the 
action. On the counterclaim, the appellant is 
entitled to a declaration that the taxes as modi-
fied were properly imposed: but the appellant 
cannot distrain upon the property taxed while 
it is under the obligations of"the contract. The 
appellant should have its costs of the action in-
cluding the. counterclaim throughout. The inter-
vention of the Attorney General will be without 
costs. 



No. 29, 
IN THE PRIVY COUNCIL. 

Order in Council Granting Special Leave 
to Appeal. 

IJI TUG COURT AT BUCKINGHAM PALACE. 

The 28th day of July, 1950. 
• PRESENT. 

THE RINGS MOST EXCELLENT MAJESTY 
LORE PRESIDENT MR. NESS ED..,-ARES 
MR. SECRETARY EDE DR. EDITH SUM:.'ENSKILL. 

"WKGREAS there was this day read at the Board 
a Report from the Judicial Committee of the Privy 
Council dated the 24th dajr of July, 1950 in the words 
following, viz :-

V.'HEXLEAS by virtue of His late Majesty 
King Edward the Seventh's Order in Council of 
the 13th day of October 1909 there was referred 
unto this Committee a humble Petition of 
Bennett and Y/hite (Calgary) Limited in the 
matter of an Appeal from the Supreme Court of 
Canada between the Petitioner (Plaintiff) Appel-
lant and Municipal District of Sugar City No. 5 
(Defendant/Respondent and The Attorney General 
of Canada (Intervener) setting forth (amongst 
other matters): that the Petitioner desires 
special leave to appeal from a Judgement of the 
Supreme Court dated the 30th March 1950 which 
allowed the Respondent's Appeal from a Judgement 
of the Appellate Division of the Supreme Court 
of Alberta dated the 23rd June 1149 which had 
dismissed the Respondent's Appeal from a Judge-
ment of Shepherd J, dated the 16th April 1949 
which had declared that the assessment of the 



Petitioner for personal property tax-made by 
the Respondent for the veer 1947 is invalid 
. quashed and set aside that assessment ordered 
the Respondent to strike the Petitioner's name 
orf the Respondent's tax roll in respect of 
personal property for the year 1947 dismissed 
the Respondent's counterclaim and ordered the 
Respondent to pavr the Petitioner's costs: That 
the Petitioner submits that the case raises 10 
important questions of lav. of general application 
concerning the construction of the Assessment 
Act (Revised Statutes of Alberta 1942 chapter 
157 as subsequently amended.) and. the Municipal 
District Act (Revised- Statutes of Albe;. ta 1942 
chapter 151 as subsequently amended): that the 
case also raises important general questions 
on the construction of clauses in a contract-
between Your Majesty (Represented by the 
Minister of Agriculture of Canada) and the 20 
Petitioner which with minor variations are 
standard clause's in buildings cont: ?ae ts in 
Canada particularly in contracts to which Your 
Majesty is a party:.that the Petitioner's tax 
•liability -not only for 1947 but for 1948 is 
directly involved amounting to $7,926,74 (which 
sum together with costs the Petitioner has paid 
into Court under an arrangement that execution 
should be stayed pending the hearing of. this 
petition and if Your Majesty should be graciously 30 
pleased to grant- special leave pending the 
determination of the Appeal): that the case will 
also govern the fuiure tax liability in Alberta 
of all contractors with similar provisions in 
their contracts: that there has been a difference 
of judicial opinion: that the Attorney-General 
for Canada intervened in the Respondent's Appeal 
to the Supreme Court and supported the position 
of the Petitioner asserting a claim to the 
personal property in question on tho ground 40 
that it was the property of Your Majesty and 
as such exempt from assessment or taxation: 
And humbly praying Your Majesty in Council to 
grant the Petitioner special leave to appeal 
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from the Judgement of the Supreme Court dated 
the 50th March 1S50 and for such further or 
other Order as to Your Majesty in Council may 
noem just: 

"TEE LORDS OP THE COM JITTER in obedience 
to Hie late Majesty's said order have taken tho 
humble petition into consideration and having 
heard Counsel in support thereof and in oppo-

10 sition thereto Their Lordships do this day agroe 
humbly to report to Tour Majesty as their 
opinion that leave ou. lit to be granted to the 
Petitioner to enter and prosecute its Appeal 

) against the Judgement of tho Supreme Court of 
I Canada dated the 50th day of March 1950 upon 

depositing in the Registry of the Privy Council 
tho sum of £400 as security for costs: 

"aND THEIR LORDSHIPS do further report 
to Your Majesty that the authenticated copy 

20 under soal of the Record, produced by the 
Petitioner upon tho hearing of the Petition 
ought to bo accepted (subject to any objection 
that may be taken thereto by the Respondent) as 
the Record proper to be laid before Your Majesty 
on the hearing of the Appeals 

HIS MAJESTY having taken the said Report into 
consideration was pleased "by and with the advice of His 
Privy Council to approve thereof and to order as it 
is hereby ordered that the same be punctually ob~ 

50 served obeyed and carried into execution. 
Y/horeof the Governor-General or Officer 

administering the Government of the Dominion of 
Canada for the time being and all other persons whom 
It may concern are to take notice and govern them-
selves accordingly 

S. G. E. IEADBITTER. 


