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No. 1.
SOTATMENT O - CLAILM

de The Plaintiff is a company incorporated
uncer The Compunics Act ol the Proviace of Alberty,
having its head officc in the City of Calgary, in
guch Province. The deflendant 1s a Municipal
District constituted pursuant to the provisions
cfuthc Munic ipal District Act, Ch. 151, R.3.A.,
1942,

2. On the 22nd day of July, 1946, the
rlaintiff entcrcd into an agrecement with His
Majesty, thc King; rcpresentcd therein by the
Minister cf Agriculture of thc Dominion of Canada
to construct ccrtain DlVLPSiOD and Irrigation
Tunnels at the 3t. liary's Dam Project, which

lies within the defundant's Municipal District.

In and by the saild agreemcnt 1¢ was provided that
all machinery, tocls, plant, matcrials, cquipment,
articles and things whatsoever provided by the
plaintiff for the¢ works thercin contcmplated
should from thc time of their being so provided
becomeé, and until the final completion cof the

said works should be, thc property of His lajesty
for the »urpose of thc said works and tho same should
on no acccunt be taken away or used or disposed of
except for the purpose of the said works.

3 In and by the sald agreement it was
further provided that upon completion of the

works and upon paynent by the plaintiff of all
moncys, loss, Costs and damages, if any, which
should be due from the plaintiff to His Majesty

or chargeable to the plaintiff under the contract,
such of the said machinery, tcols, plant, materials,
equipment, articlcs and things as should nct have
been used and converted in the works or disposed

of by His Majesty should, upon demand, be delivered
up to the plaintiff in such condition as they then
might be in.

L. The plaintiff will yrefer to the said
agreement upon the trial of this action.
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5. In pursuance of uné provisions of the
saié spreement and for tz. purpose of the works
ihersin contempliated the plaintiff moved into the
Municinal Disteicw of tho delfendent a considerable
quan. oy of crnavicls, <emuilipmens and tools, which
thercuvou pecame h.s properuvy of His Majesty under
the provigiones of thc aforesaoid agreement and
such cha*%els, cguipmenc and tecols are situated in
the vieinity of the saild works, which works have
not yei buen completed, nor has there been any
gettlement hetween the plaintiff and His Majesty
entivling the plaintiff to *the redelivery of such
chatt ulu, equipment and tools. A considerable.
portion of the said chattels, equipment and tools
consist of tractors, self-propelled drag lines,
locomctives, bull-dczers, dumptors, and mine~cars,
all of which are motor vchicles

L . - The 'Asgesscment Act belng Ohel5/, n.o.A.
1942, and amendments therelo relates to and
governs the liability to assesement and taxation
of property and business in every Municipality
for the purposes of &he Municipal Digtrict Act;
and pursuant to the provisions of the Assessment
Act the following property is declared to be’
gxempt-—

(1) Bvery right, titleuond 1ntorust oi
: His Majesty, whatsoever.

(2) Mcney, bonk notes, cheques, bills
of exchange and choses in action.

(3) All motor vechidles.
T Notwithstanding the provisions of the :
Municipal District Act and the caid Assesament Act
and the terms of the sald contract, *the defendanvy

in Scptember 1947 wrongfully and illegally orocested

to assess the said chattels, cquipment an¢ tools

in the name of the plaintiff and has cntered the
plaintiff in the Assessment Roll in respect thereol
at a vaiuation of £119,950.00 ard has furthoer
wrongfuully 2ana 1llegally entered the plaintiff in
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the tax roll for taxes and penolties in respect to
the naid chattels, cquipment and tools in the sum
ol ﬁj 915.27, vinich the defendant alleges 1s owing
by thce plointiff to the defendank.

8.

The plaintiff threcatens to seize goods

and chattels of the plaintifi as well as the said
chnttels, equipment and tools, in order to cnforce
payment of the said amount alleged to bc owing for
toxes and penalties nnd to sell the same to satisify
the said olleged liability.

90

The plaintiff says, as the fact is, that

its nome has been wrongfully and illegally .

entercd in the tax roll and that it has been wrongfully
and illegally assessed for the following amongst

cther reasonsg, —

(1) The plaintiff is under the terms of

the soid contract an agent of His
MajJesty to do and perform the work
provided by the contract and the
plaintiff can not be assessed in
respect thereto.

(2) Tne said chattels, equipment and
tocls are and were at all revelant
times, thc property of His Majesty
and the plaintiff can not be in
law assessed or placed on the tax
rell in relation thereto.

(3) The right of the plaintiff to

. acquire the said chattels upon the
conclusion of the contracw, if

the same are then in existence, is

2 cheoge in action within the meaning
of the Assessment Act and is exempt
from taxation.

(4) Tractors, self-propelled drag-—
lines, lccomotives, bull-dozers,
dumptors and mine-cars are motor.



vchicles within the meaning of
the Asscssmenv Act and are exempt
from taxation.,

(5) The plaintifi has no assessable
intercst in the said chattels,
equipment and tools.

10. The plaintiff further says that until the
said contract is completed the defendant can not

in 2ny event make selzure of any chattels,
equipment and tcols supplie@ by the plaintiff at
the sald works and now the property of His

Mnjesty as such secizure and removel ox szle will
regult in thce removal and sale of the property of
His Majesty and will interfere with thc contract
with His Majesty.

1. The plalntlff says that unless the
defendant 1s restrained by crder of the court it
will seize and sell the chattels, equipment and
tools which the plaintiff has supplied as aforcsaid
and so preveut the plaintiff from ccmpleting its
contract or being in a position to receive the

same baek in accerdance with the previsions of

the centract upen its terms having been carried

out and the plaintiff will suffer 1rreparablb
damage.

12. The plaintiff says, as the fact is,

that it has been improperly and illegally assessed
and placed on the tax roll and that it is not
liable to the defendant for the tuxes and penalties
demanded from it.

13. The plaintiff has at 21l times objected
to being assessed by the defendant as above set
out and it has objected to being placed ¢on the tax
roll, and has been put to considerable legal and
other expense by reasn of the defendant's unlawful
acts herein referred toe.

1l, It is proposed that this notion be tried
at the City of Calgary, in the Province of Alberta
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THE PLAINTIFEF THERKEORE CLAIMS:

(1) a declaratory judpgont declaring
the plaintirff's rights in
accerdance with the Jjudgieny' of the
court on the foregoing.

S~
Ny
~

An intcerim and permanent injunction
rcstroining the defendesnt, its
servants and agents, from
attempting to enferce the alleged
claim for taxes cr taking ony

stcps to seize or sell any cf the
snid chattels, equipment and

tocls,

(3) An order rcctifying the tax roll
and assessment and striking the
plaintiff's name off the said
tax rcll and setting aside the
sald assessment

(L) Damages in thc sum of A2,500.00,
(5) Cousts.

(6) Buch further and other relief as
to this Honourable Ccurt may
seem meet,

DATED at the City of Calgary, in
the Province of Alberta, this 15th day of April,
A.D. 1948, AND DELIVERED by Messrs., Helman,
Mohaffy and Barron, for the plaintiff whose
nddress for service ig in care of said 3olicitors,
803 Lancaster Buildings, Canlgary, Alberta,

ISSUED out of the office of the Clerk
nf the Suprems Court of Alberta, Judicial District
of Calgary, this 15th day of April, A.D. 1948.

"J. H. CHARMANY

Acting Clerk of the Court. -



Nao. 2.
STATEMENT OF DEFENCE
AND CCUNTBRCLAIMN,

1. Defendant sdmits the allegations con-
tained in paragraph 1 of “the Siatement of Claim.

2. Defendant admits that on the 19th day of
June, 1946, the Plaintiff entered in an Agreement
with His lMajesty the King represented therein by
the Minlster of Agriculture of the Dominion of
Canada, to consiruct certain diversion and irri-
gation tunnels at the St. iiory Dam project, and
admlits that the said project lies within the
Defendant lMunicipal Districw.

B _ The Plaintlff carries on business
within the Defendant Municipal District for that
and other purposes.

L. Defendant dces not admit that the said
Agreement wod as set out in paragraphs 2 and 3 of
the Statement of Claim. The said agreement,
smong other clauses, oontained the following:

Preamble:

"WHEREAS the party of the second part, for
the consideration hercinafter mentioned,
‘has agreed with the parcy of the first
part, to do, furnish and perform the
works, materizsls, matters and things
required to be done, furnished and
perfcrmed, in the manner hereinafter
descoribed, in connection with the
following work or works namely:-"

(Here follows a description of the said works)
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Clause 1. (in part):

"Gontractor", or other words relative thereto
or of the Like import, shall mean and

include, irrespective of sex or number,

the party or parties of the sacond part

as cbove designated or described, jointly

and severally, and thelr and each of their
executors, administrators, curator or
successors, or assigns (duly congented -to
under this contract)."

Clause 3 (in part):

"The Contractor shall, at his own expense
(except as in this contract otherwiso
specifically provided) provide all and
every kind of labour, superintendence,
services, tools, implements, machinery,
plant, materisls, articles and things
necessary for the due cxecution and
completion nf all and every the works

set out or referred to in the specifications
hereto annexed and in any special specific-
ations referred to therein..."

Clause lL:

"The works shall be oonstructed by the
Contracteor and under his personal
supervision of the best materials of

their several kinds, and finished in

the best and most workmanlike manner

and in the manner required by and in
strict conformity with this contract, the
gsaid specifications and specisl
specifications, and the plans and drawings
relating thereto, and the works or detail
drawings which mey from time to time be
furnished (which said specifications, and
special specifications, plans and drawings
are hereby declared to be part of this
contract), and to the complete satisfaction
of the Engineer."



Olauez 5H:

"Phe work shall be commenced, carried on
and prosecuted to completiorn by the
Contractor in all its several parts in
such manner and at such points and places
as the Engineer shall, from time to time,
direct, and to his satisfaction, but
always according to the provisions of
this contract, and if no direction is
given by the Engineer, then in a careful,
prompt and workmanlike manner.',

Clause 6

"'he =several parts of this contract shall
be taken together, to explwuin each other
- and to make the whole consgistert, and if
it bs found that anything has been
~mitted or mis—stated which is necessary
for the proper performance or completion
of any part of the work, the Contractor
~shell, at his ow¥n expense, execute the
same as though it had been inserted and
properly described, and the correction of
any such omiseion or error shall not be
deemed to be an addition or deviation
from the works hereby contracted for."

Clause 13:

"A competent foreman shall be kept on

the ground by the Contractor during all
the werking hours, to receive the orders
of the Engineer, and should such foreman
be deemed by the Engineer incompetent,

or conduct himself improperly, he may be
discharged by the Engineer, and another
shall be at once appointed in his stead by
the Contractor. Such foreman shall be
considered as the lawful representative of
the Contractor, and cshall have full power

to carry out all requisitions and instructions
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of the said Engineer, but this clause
shall not relicve the Contractor from

the duty of personalliy superintending the
viork,"

Clavse 1lL.:

"Should the Contractor use or employ, or
intend to use or employ, any material,
plant, tools, equipment, articles or
things, which in the opinion of the
Enginecer are not in accordance with the
provisions of this contract, or in any
way unsultable for the works or any part
thereof, or should thc lngincer consider
that any work is, for any rcason,
improperly, defectively or insufficiently
executed or performed, the Engineer may
order the Contractor to rcmove the same,
and to use and employ proper matcrials,
plant, tcols, equipment, articles and
things, or to properly rc—execute and
perform such work, as the.case may be, and
thereupon the Contractor shall immediately
comply with such orders, and if the
Contractor fall to comply with such
crders within twenty—four hours the
Engincer may, at any time thereafter,
execute or cause to be exacuted, the
orders so given, and the Oontractor

shall, on demand, pay to His Majesty all
costs, damages and expenses incurred in
respect thereof, or occasioned to His -
Majesty by reason of the non-compliance:
by the Contractor with any such orders

or His Majesty may, °  in the discrction
of the Minister, retdln and deduct such
cogte, damages and expenses from any aicouuts
then or thereafter payable to the Contractor t

CLAUSE 15:

"All machinery, tools, plant matprials,
equipment, articles and things whatsoever



10,

provided by the Gontractor or by the
Engincer under thc provisions of sections
14 and 16, for the works, and not rejected
under the provisions of section 1h,' shall
from the time of their being so prbvided
become, and, until the f£inal completion
of the said work, shall be the property
of Hils Majesty for the purposes of the
-said works, and the same shall on no:*
account be taken away, or.used, or
disposed .of, except for the purposes of
the saild warks, without the consent in
writing of the Engineer. His Majesty
shall not, however, be enswerable fcr

any -loss, or damage, whatsoever, which
may -at any time happea to such machinery,

tools, plant, materials, equipment, articles

or things. Upon the completion of the
works and upsn payment by the Contractor
of all such moneys, loss; costs and
daizages, if any, as shall be due from the
Contracter to His Majesty, or chargeable
against the Conitractor, under this
contract, such of the said machinery,
tools, Dlant materials, equipment,
articles and things as shall not have
been used and coaverted in the works

or disposed of by His Majesty under
powers conferred 1n this contract, shall,
upon demand, be delivered up to the _
Contrector in such condition as ‘they may
then be in."

Clause 16:

. "If the BEngineer éhall at ahy time

consider the number of workmen, horses,
guantity of machinery, tools, plant or

equipment, or of proper materials, articles

or things, respectively, employed or
previded by the Contractor on or for the
gald works, to be insufficient for the
advancement »>f such works or any part
thereof voward completion within the time

10

20

30

40



10

20

L0

50

11,

limited in respect thercof, or that the
werks arc, or some part thercof is,

not being carricd on with due diligence,
then,and in every such case the Engincer
may, in writing, order the Contractor to
employ or provide such additilonal workmen,
horses, machincry, toois, plant, equipment,
materials, articles and things, as the
Engineer may think necessary and in case
the Contractor shall not, within three
days, or such longer pcriod as may be

fixed by any such order, in all respects
comply thcerewith, the Engineer may employ
and provide such additional workmsen,
horses, machinery; toecls, plant, equipment,
materials, articles end things, respectively,
as hc may think proper, and may pay such
additional workmen such wages, and for such
additional horses, machinery, tocls,

plant, equipment, materials, articles

and things, rcespectively, such prices

as he may think proper, and all such
amounts so paid shall, on demand, be

repaid to His Majesty by the Contractor,

or the same may te retained and deducted
Tfrom any sum that may then or thereafter

be ar become due from His Majesty to the
Contractor. The Contractor shall employ
the additional workmen, horses, machinery,
tools, plant, equipment, materials,
articles and things, so provided and
employed by the Engineer, in the diligent
advancement of the works, the workmen

and horses so provided shall, however,

be thereafter subject to discharge by

the Contractor, but only with the consent
and approval of the Engincer".

CLAUSE 24 (in part):

"The Contractor shall, also, unless the

Minister otherwise directs in writing, at

his own expense, at all times during
construction and until the final acceptance
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of the works, keep all brildings and
structures insured sagainst loss by fire,
in such insurance company or companies
and in such amount or amounts as may be
approved of by the Fngineer; and the
policies of such insurance shall be
madc payable as the interest of the
Contractor and His Majosty may,
respectively, appear, and shall be
deposited with the Engineer." g

Clause 29 (in part):

"The Contructor shall promptly pay for all
labour, services and materials in or -
about tlhe constructioa cf the works, and
all wayments for such purposes shall be
made by the Contractor at least as

often as payments are made to the
Contractor by His Majesty under this
coutract ..."

Clause'u8:

"The Contractor shall upon the execution
o1 this agreement furnish to His Majesty
the King a Bond with sureties satisfactory
to His Majesty the King, in the sum of

One Million, Forty Thousand, Eight Hundred
~ant Fifty Dollars and no cents."

“Clausc 52:'J7”“

"It shall be understood and agreed. that
where the Contractor has undertaken to
censiruct or perform said works or
undertekings under this contract in
conslderation of the payment to.him of a
fixed contract price, that this price shall
include all sales or other taxes and

whzsn the contract work o undertaking
extends into a period in which the sales
taX on materials used by the Contractor

in the execution of this contract has beén
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increaced or decreascdé. His Majecsty

vill 2llcw to the Conitractor or the Contractor
will allow to Uiz Majesty, as the case

mney e, the nmount of the difference

between vhe cales tax in efloct on the

dela of the cenlract snd any increagse or
decrcase tax impoesed before 211 materials

to he voed in zuch worlks huve boeen

purchaged.”

Clausc 535

"The Controcter ghoall comply with the
provicsions of the Workmen's Compensation
Act and all oithcer acts and rcgulations of
the Province in which the work is being
performcd and to make all rcturns and

pay all asccegements required under any
such actes or regulations. Within
firTtcen days of'ter the close of c¢ach
calendar month, the Contractor shall
furnish a staterent made under oaoth
setting forth the amounts of his pay-
roll including that of all sub-
contrnctore agssecsable under the said

Act or Recgulations and that 2all asscesments
levied have been paid. His Majesty may
pay them out of moneys duc to the
Contractor.™.

5. The Defendant also will rcefer to the
whole of ‘the saild Agrecment upon the trisl of
this Action.

6. Defendant admits that Plaintiff moved
into the Defendant Municinal District a considerable

quantity of chattels, equipment and tools.

Defendant denies that the said chattels, equipment
and tools thereupon or at all becamc the property
of His Majesty the King under the provisions of the
aforesaid agreement, aond says that on the other
hand the interest, if any, of His Majesty in the
sald chattels, equipment and tools is only the
interest defined by the above quoted terms of the
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sald agrcement. | 10

7 Defendant admits chat the said chattels,
equipment and tools are situated in the vicinity of
the s2id works,

8. Dcfendant says that the said chattels,
equipment and tools are in the legol possession of
the FP12intiff and have been in such possession at
all timesg matecrlial to this Action,.

9. Defendant admite that a considerable

portion of sajid chattels, equipment and tools consists
of tractors, eeif-propelled Araglines, locomotives, 20
bulldozers, dumptors, and mine cars, but says thoat

in addition therc are may other chattels and

articles of cqulpment and tools.

20, Dcefendant says that none of the said
articles in guestion in this Action arec motor
vehicles. '

11. Derenaant admits that The Assessment Act,
being chapter 157 of thne Revised Statutes of Alberta,
1942, and Amendments thereto relates to and covers
the liability to asssssment and taxation of the 30
nroperty and business in such Municipality for the
purpoges of The Municipal District Act, ard says

that such assessment and taxation is also covcred

by the e£2id The Municipol Districts Act, being
chapter 151 of the Revised Statutes of Alberta,

1942, and the Defendant pleads both of the saild
Acts and will rely thecrcon.

12, Save asg aforesaid, Defendant denies
the remaining nllegations in paragraph 6 of the .
Statement of Claim, and particularly paragraph 6(1). 40

13. ~ In answer to paragraph 7 of the Statement
of Claim, Dcfendant says that pursvant to the
provisions of The Municipal District Act and The
Assessment Act, the Defendant did assess the said
chattels, equipment and tools in the name of the
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Plaintiff and entered the wvame of the Palintiff in
the asgespment Roll in xecovyect thereof, bhut denies
that the Defendant did so wronglfuliy <1~ ilteéegmlly.

14, In the alternctive the Delendant so
gssessed and entered the Plaintifl iu respect of the
Pilaintiff's right, Yitle and iuterest in the maid
chattels, equipmenlt o¥ tools,

15. “he sald asgsessment wags originalliy fox a
greater sum or valuation than g 119,.80.00., The
Plaintiff pursuant to the said Assessment ‘lct
appealed or couplained in resvect of the said
assegsment to the Gourt of Revision and the said
Appeal or complaint wes duly dealt with by the Couxt
of Revasilon.

16, Subsecquently the Plaintifi appealed to the
Alberta asssesrment Commiscion against the saild
decision. The said Assessment Comalsglon, pursuant

to the said Act, duly heard and cdealt iith the saild
apyeal and on or cbout the loth day of Januaxry, A.).
1948, rendered its decision upon the s<id apneal
reducing the said agssessment to the following amounts,
namely

Personal Property 2119,¢80,00

Buildings & Equipment 4,47 0,00

and the Alberta Assescnent Commission so ordered
sgnd decided,

17. The Defendant will rely upcn the
provisions:of the sald "The Asscssment Act®, and
upon the seid complaint and apreal taken thereunder
and the decision rendered,

18. Pursuant to the sald as-essiment and the
decision of the Alberta issecsment Comiisgion the
sald taxation wes imposed, end is owilug by the
Plaintiff to the Defendant.

19, In answer to paragranh 8 of the statement
of cZaim the Defendant will pray and docs hereby
pray for a declaration of this Homourable ‘Coutrt 'that
the Defendant is entitled to seize sufliicient of the
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pursuant to the said acts, in order to enforce pay-
meut of the said amounts, and aw, pther amounts
that may subsequently becowe owing under such, and
future, asgessments.

20, Defendant denies and says that the fact is
not that Plaintiff's name hgg been wrongfully or
illegelly entered in the Tax Loll, and donies that
Flaintiff has been wrougfully or illegally assessed
for the reasous given in paragranh 9 of the stade-
- meut of claim or ahy rcasous,

21, . In pdrtlcular, Defendant denies that the
Plaiatiff is uuder the terms of the gaid countract
or at all an agent of His Ilejesty to do or periorm
the work pxov1ded by the sald countract, and the

Defendant will refer to the terms of tae sgid contyac

22 . Defendent dendes that the said chattels,

. equipment and tools are or wexe et 2ll or any re-
‘levant .times the property of His Lageuty. In the
alternative Defeudant says that if His Illajesty had
or has any right, title or iunterest in the said
property, the Plaintiff aldo hed and has some in-
terest in the said property, and the Plaintiff igs
end was at all times meterial to this action in
legal possession of the seid ﬁroperty.

2O o -The Defgndant sayvs that the matters set

out in paragraph 9 (o) of the Statement of Claim

are matters of law andé that the statement of law
‘theresin contained 1s incor_ect. .Defendant denies
that tractors, selfspropelled draglines, locomotives
bulldozers, dumpters and mine cars, are motor
vehicles. within the mecaning of The Assessment Act,
and dmnies that they or any of them are exenpt

from taxation.

24, In answer to puragraph 9 (5) Defendent says

that the Plaintiff had and has an ascessable interest

in the said chattcls, eguipment and tocls,
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29, In renly to paregraph 10 of the statcment

ol Cluim the Delendant says tunat the gsaid parasranh
is not a statemont of facts bub a ﬁtutcmong ol “low
or oroumunt, Defendant says thet upon poyacnt by the
Plaintiif oi the daxation for which the Plointiil is
liable it will be ununccessary to gell ocny intercst

of the Plointifi in the saild propertys; thet it is

not the iatention of the PlaintifT to zcmove or sell
any intcerest which His (iajesty mey vave in the seoid
pronerty.

26, Iu answer to paragraph 11 of the Statcment
of Claim , the Dcfendant will pray and heicby prays
this Honourable Court for a declaration that the
Pleintiif is liable to the saild asscessment and
taxation, and swuzs thut any scizurce and sale which
may bc cairicd out by the Defendant will be subject
to the rizhts and interests of fiis ilajesty, if any.,

27 o In answer to paragraph 12, Defendent denies
and the ract is not, that Plaintifif has becn im-
properly ox iliegally assessed or luproperly or
illegally placed on the Tex Roll and that Plaintiff
is not liable for the taxation and penaltics demanded,
and Defendant says that the contrary 1s thce casc,

28, Defendant says that the said assessment and
taxation and the matters relied on in the Statcment
of Clain are res judicate by rcason of the mettcrs
séb forth in this Defence, and in the Plainiiff's

own Statement of Claim; and that the Plaintiff is
precluded c«nd cgtopped bJ reason thereof from
bringing or prosecuting thc present action end from
taking any objections or cxceptions to the asscsement
end taxation now ox previouslv comnlained of,

29 "he Defendant says that by By--law pasced
puroudnt to Section 8 (d) of The Asrcessment Act,

the sald assessment and taxation were duly prov1ded
for. :

50, ‘Defendant further says that by By-~lew duly
passed by the Defendant the said lovy wes duly
provided for and thc Defendant saiys thot the said
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By-law has not becen squashed or appeceled and that
no notice in writing of any inteutiou to bring the
pregsent Action has bcen given to the Defendant.The
Defendent will rely upon Scctioun 371 of The IMunici-
pal District Act. '

31, tiherefore the Defendant will pray that the
Plaintiff's action be dismicsed with costs.

COULTER = CLAIM.

1, Defendant ropcets the allegations in its 10
Dcfence, :
2. Defendant says' that Pleintiff is justly in-

debted to the Defendant in the amount above set forth.

3. Defendent prays for a declaration and dcerec
uf this Honourable Court, -

(a) That the assessmont and taxation ro&
ferred to were properly Zwmpesed .

(b) 1In the alternative and in any event
that the procecdings before the Court
of Revigion and the Alberta Assessmeunt
Commission precclude the Plaintiff from 20
further apnesl and from this present
action,

(2) In the further altcrnative, for Judge-~
ment againgt the Plaintiff for the
anounts of the said taxation and
penalties and costs,

(d) Terminating the interim injuction
alrecady granted

(e) Enjoining and restraining the Phaintiff
from removing any of the sald goods 30
and chattels out of the said Municipal
District before payment-of all taxes
and penalties and cosits,. .
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(£) Damages resneozting the said Interim
immjuucetion,

TATED this 7th day of Ilay A.D,
1546, and delivered by VILIUE & RUSSELLy Bar:istors,
dc?arland Building, Lethbridge, Alberta, whos
addrens for grevice is in care of IEI RS, SUOUJDIJH,
LAV LN and MacDOW:TD, Barristers, Canada Liife
Building, Calgary, Alberta, ‘

No. 9
JOLNDER OF ISSUE,

1. The Plaintiff jJoins issue w1tn the statement
of defence.,

b The gaid defence does not, in p01nt of law,
contain any ancwcr or defence to the plalntiff's
claim.

DEIENCE TO COUNTLRCLAIM,

1. The plaintiff denics cach and every
allcgation contained in the countercleim or repeated
therein,

2 The plaintiff is not indebted to the
defendaunt in the amount allcged or otherwise
howsoeveX,

S The plaintiff says that the procecedings
feferred to in paragraph 3(b) of the prayer Jor
rclief do not in point of law p¢eclude the
plaintiff from the prcesent action.
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L. The plaintiff therefore prays that the
sald counterclaim be dismissed with costs.

DATED at the City of Calgary, in the
Province of Alberta, this 1lhth day of May, A.D.
1948, AND DELIVERED by Messrs. Helman, Mahaffy &
Barron, for the plaintiff whose address for
service is in care of saild solicitors, 803,
Lancaster Building, Calgary, Alberta.

No. u-i

Opening of Casge. 10
THE COURT: Bennett & White and the
Municipal District of Sugar City.
MR, HELMAN: I am appearing with Mr.
Barron for the plaintliff, My Lord.
MR, RUSSELL:. I am appearing with Mr.
Morgan for the defendanc, My Lord.
THE COURT: All right, Mr. Helman.
MR, HELMAN: Originally, My Lord,
this should have been a very simple case, which
probably could have been tried out on an agreed 20

set of Tfacts, but tne defeandant, in order to get
the trial moved from Calgary to Lethbridge, filed
an affidavit saying that they had four to six
witnesses, and we have been waiting with consider-
able anxiety to see who these four to six
wltnesses are,. Their assessor, Mr. Carmichael,
lives in Bowness, which is outside of Calgary.

In any event herc we are.

THE COURT: It is a nice city to
spend a day or two in. 30
MR, HELMAN: It has turned very

nice today. The plaintiff, Bennett & White of
Calgary, Limited, entered into a contract to
construct a certain work rcferred to as Diversion
and Irrigation Tunnels of the -St. Mary's Dam
Project. Perhaps in the course of my opcning, so
Your Lordship may have 1t, I would like to tecnder
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this 2c an exhibit. It has been agreed upon by
both partics, at lcast we both rely on it in the
Plcadings. This ic 2 contract between His
Majesty the King, represented by the Minister of
sgriculture, and Bennett & White (Calgary) Limited.
I had a copy preparced and it is & rether lengthy
document, go I think Your Lordshlp whould like to
have the use of it. You can write on it and make
remarks on it, instcad of on the original.

THE COURT{ ' You admit that, Mr.
Ruessell? . '
MR., RUSSELL: Yes. :

THE COURT: : Mark that Exhibit 1.

- BXHIBIT 1.
Contract between His Majesty
the King and Bennott & White
(Calgary) Limited dated 22nd
July, 1946,

MR. HELMAN: . Under this contract,
the Plaintiff was to supply the matcerials and
equipment for and construct a diversion and
irrigation tunnel known as the S5t, Mary Dam Project.
And thce Plaintiff did supply a considerable
quantity of the plant, materials, equilipment, which
were moved to the location of the St. Mary's Dam
Project on Crown lands in the Municipal District
of Sugar City, the defendant, under the contract
which is set out in paragraph 15, My Lord, with
all mechinery, tools, materials, equipment, articles
ard things whatsocever, provided. Paragraph 15

is on page 5. "Provided the machincry, tools,
plant, materials, equipment, articles and things
whatsoever, provided by the contractor or by the
engincer under the provisions of Sections 14 and
16 for thc works, and not rejected under the
provisions of Section 14, shall from the time of
their being so provided become, and, until the
final completion of the said works, shall be the
property of His Majesty, for the purposes of the
said works, and the same shall on n» .account be
taken away, or used, or disposed of, except for
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the purposes of the said works, without thc consent
in writing of the Engincer. Hilis Majesty shall

not however, be answerablc for any loss. or damage,
whatgoever, which may at any time happen to such.
machiuery, tools, plant, materials, equipment,
articles or things. Upo.n the completion of the
works and upon payment by the Contractor for all
such moneys, loss, costs and cdamages, if any, as
shall be due from the Contractor to His Majesty,

or chargeable against the Contractor, under this
contract, such of the said machinery, tools, -
plant, materials, squipment, articles and things

as shall not have been used and converted in the
works or disposed of by His Majesty under powers
conferred in this contract, shall, upon demand,
be delivered up to the Contractor in such condition
as they may then be in." : :

: S We w1ll have occasion
to. eanalyze the rest of the contravt for Your .
Lordship in the course of the Argument but I
weuld Just b"ing that clause to your attentlon at
this stage. And ncw wnile the work was in progress,
the defendant Municipal District, not satisfied
with the fact that this great work was being placed
there for the benefit of its taxpayers, at the
expense of the Dominion Govermment, proceeded to
endeavour to collect taxes from the Contractor.
And, on the 16th June, 1647, they sent out an
Assegsény Me. Carmichael, who made a valuation

of the various tools and equipment that were

there on the location. Tha% was in June.l947,

on the 16th June., And, i.. OJeptember, 1947, the
plaintify was apparently entered in the Assessment
Roll, and an assessment slip was gent to the |
plaintiff, in which these itcms were shown at the
sum of #183,147.00. An appeal was launched
against this assessment, which was taken to the
Board of Review, and in turn, o further eppeal was
sent to the Assessment Commission. . The last
Commission made simply an over-allupuductlon of

the assessment, without any indication of how it
was arrived at, and by which that flgure of
£183,147.00 was reduced to A12l,L450, 00,
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THE COURT: A124,450.00%

MR, HELMAN: Ycs. IFollowing on
thig agsessment, a tax notice was sent. to the
plaintilf company, which has bcen apparently lost,
neither the compony has got 1t nor my friend a
copy of it, but we are all agrced that some kind
of tax notice was sent us for the sum of £3,915.27.
THE COURT: , How much?

MR. HELMAN:. B3,915.27 was
demanded for taxes. And, in this lawsuit, the
dofendant has counterclaimed for that sum of

money. Now, following on that tax notice, while
the work was in progress, the municipal district
thercupon sceized 2ll this machinery and cquipment,
and Your Lordship will rcmember that you granted an
injunction restraining the scizure pending the
trial of this action. Now, the statute with
which we 2are principally concecrned in this case

is the Asscssment Act which 1s Chapter 157 cf the
statute, Revised Statutes of Alberta, 1942,

THE COURT: What do you call it?
MR. HELMAN: It is called "The
Assesoment Act!", Chapter 157. The provisions
making personal property assessable arc to beo

found in sub-sections 1 and 11. of Section 26, "1"
reads, My Leord, it says:—

"The name of the person who is the owncr

or of the person who 1s in legal possession
of assessable pcrsonal property or the
names..of both such persons;"

arc put together into the roll, i1f you will rcad
the previous part. ithen we look at that section,
it esaysi- :

“"The name of the person who is the owner or
of the person Who is in legal possession of
assessable personal property ---"

Your Lordship has to go back and look at the
definition of "owncr'" which is containecd in 2(n):-



2l

]
i

"!'"Owner' means in the case of land, any 10
person who is registered under the Land

Titles Act as thc owner of land, or,

-used with refercence to proverty other

than land, any person who is in 1bgal

posscssion thercch;"

So that when you go back to the secction I have

Just read to you, the name of the pcrson who is

the owner, or person who is in legal possession,

you come down to the same thing, the person who

is assesscd is the person who is in lcgal 20
posscssion of the personal property. That is

what it all boils down to.

THE COURT: So the legal possessor
is the ovwner? ‘
MR. HELMAN: Yes. We contend that

the legal pogsession of this property at the time

of thc assessment was by virtuec of ¢his contract

in the Crown and if we look at the exemption

p;rtu of the Asscssment Act, Your Lordship will

see in 5, section 5, the headlng iss 30

"It is hereby declared for the purposes
of this Act —---"

THE COQURT: Section 5 of the
game Statute?
MR. HELMAN: Yese.

"It is hercby declared for the purposes of
this Act, the following property shall
be exempt from assessment and taxation,---"

And then we drop down to,- (o) - and it says -

"every right, title and interest of His Lo
Majesty in any preperty whatsoever;"

And now there i1s another section to which I would
like to refer you, and I will come back to it again.
While we are looking at section 5, it is sub-section
(z), which is an exception and in addition to that
are all motor vehicles.
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Now, Your Lordship
will find on analyzing the contract, Exhibit 1,
that the contractor had to do two things.. He had

first of nll to supply the adequate plant, machinery

and eguipment, and then in the next place, he had
to perform the obligations under the contract.

It waa just as lmportant to the Crown that they
got a Contractor who had complctc equipment,
because 1t was egsentinl to them thet they knoew
that they had a Contractor who could carry out
what he undertook.  And now, Bennett & White did
supply this plant, material and cquipment, and the
kind that satisfied the Engincer that they could
carry. out the Jjob, and under: this clause it
became the property of the Crown, and it was
important to the Crown that if Bennett & White
fell down in their work that this equipment would
be therec, availablc for anybody else whom they
would want to carry on.

There 1s another
proviulon for security as originslly understood.
It is in Section 48 of the contract. Under
Section L8 === '

THE COURL. ' . On Exhibit 1%

Mk, HELMAN: On Exhibit 1, My
Lord., It is on page 16 My Lord, of the copy.
You will see that the Contractor, Suctlon u8
page 16, .

"The Contractor shall upon the execution
ol this agrecment furnish to His
Majeasty the King a Bond with sureties
satisfactory to His Majesty the King,

. in the sum of ‘Thrce Hundred and Ninety-—
Nine Thousand, Four Hundred and Fifty-

. elght Dollars conditioned upon and as .

" securlty for the full and complecte
keeping, observing and performing by the
Contractor of all the terms and conditions
-of this Agreément, and the due pcrformance
of the work agreed to be done dn accordancc
with the terms thercof."
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So that right at the
outset of the contract, the Crown got a bond of
roughly g400,000,00, Just a few cents under that,
and they got on the place 21l of this machinery
and cguipment which was to be used in the course
of the ccantract, and which became their property
for the purpose of the contract. FTow, Your
Lordship will appreciate when this machinery and
cquipment and the matcrisls put on, much of it
would be used up in the course of the contracte.
Some trucks would break down, and a conslderable
part of the materlal worked into the dam itself,
wooden scaffolding and stuff like that, Forms
were made and a great deal of materiais were from
time to time accually being 1ncorporated into the
dam itself.

THE COURT: Was that a material
vart of the stuff that was assessed?
MR. HELMAN: Yzs, My Lord, part

of the materials that were assessed and entered
into the Assessment Roll made in September. At
the close of the conuract, much of the material
and cquipment that had been supplied would be
valueless, used up, and trucks would become
obgolete. This tractor equipment would become
worn out, and that i8 apart from what was actually
worked 1nto the dam itself.

Now, our contention
is that under Clause 15, the legal possession of
all this plant, equipmert, materials, the minute
it was moved on to the property provided by the
Contractor went into the legal possession of the
Crown. - The word "possession" is something that
is batted around and all the books say that the
word "possession'" has a whole set of diffecrent
meanings. One of these words "of easy virtuec"
whose meaning depends on whichever bed it happens
to lie in. You get the physical possession and
the legal possession, and in trying to arrive at the
meaning of these words we have the grcatest amount
of difficulty, because "pcssession" is not an
exact scicntific term that may be decided with
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preclsion.

Now, oux first point
then, as wie arc going to shorten —-

THE COURT S - And there is

" conatructive possession?

MR, IELMAN: Yecs, but thig
statute used the words "legal possession", nothing
about "constructive. possesaion', nothing obout
"physical possession', just the words "legal
possegsion'. Now our contention is that the
legal possegssion of this machinery and ecquipment
was in the Crown and therefore we cannot be
asgessed for it. Now the only right that Bennett
& White had was to get whatever was left when the
contract was {inished, They had the right to get

it Dbock. Having the right to get it back, we

contend is what we call a chosc in action.

THE COURT: ‘ . If it didn't owe the
Crown any moncy.
MR. HELMAN: Apart from that,

© “they would, 1f thecy fell down in the contract in

the middle, the Crown would use it and thcen, at:
the end, thcy had.this right to get it back. When

T we come - back to Section 26, to 5, My'Lord.-—
~. THE COURT: : . Supposc when tho

work was finished there was #100,000.00 of work
that you had to make good for? The Crown kept

- all the stuff, kept all this stuff as compensation

for that lack of fulfilment.

MR, HELMAN : ' It would be easier

“.for them to collesct on the guoo 000,00, bond. But

they could kncp it.

THE COURT: They would not be
forced to sell all the security they would use?
MR. HELMAN: e No, they have the

right to hang on to it and use this stuff to finish
the contract with thelr own workmen. This .right
to get 1t back was an ordinary chose in action, a
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legal. right to get something back that somebody
elese hnd agreed to give us.

When we go back to
ﬂusassmﬂnu of material and we look at section
5( ) the Assgessment Ast, we will sec that
amongst other things that &re exempt 1s our choses
in action. It sayes:~-

"money, bank notes, chcques, bills of
exchange, promissory notes and choses
in action,"

So that we have two horns to our exerniption.

First, we say it was not in our legal possession
but in the Legal poscsession of the Crown, and the
Crown is exempt under this statute; and we say
that in any event our right to get this back,
whatsver was left of 1t after this all took place,
was merely a chose in action, and under 5(r) that
is exerpt as well.

Now we will tender
evidence, My Lord, I should Jjust —- no, I will
come to that in argument. We will tender
evidence to show that a conelderable portion in
any event 1f 1t was taxaeble on any basls, consists
of motor vehicles. We ccntend such things as
caterpillar tractors, dumptor trucks, consisted of
motor vehicles and I will have the manager of the
company go into the box and enumerate those. We
have had a list prepared, and of the original
assessment of B183,00n0.00 we can make a total of
some 5190 000.00 which we say are really motor
vehicles in the true sense of the word. An
alternative argument is that under this controact,
Bennett & White were mercly an agent of the Crown,
in any event and as such are not taxsble,

Now, we will first of

all put in the Discovery. Mr. Barron will read
that to Your Lordship, in addition to thb contract
which we have already filed.
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IR. RARRON _ "Examination for
Digecovery of Donnel Marler Holladay, taken before
Je e Charman, Esq., K.C., dActlng Clerk of the
Suprcme Court of Alberts, Judleal Digtrict of
Colgary, at the Court House, Calgary, on the 13th
day of July, .D. 1948,

R.H. Barron Esq., ' . aAppearcd for the
Plaintilff,
W.3, Rusecll Esq., : Appearcd for the
Defendant , ,
J. Nulgon Bernard qu., - Officilal Court
Reporters :

No. 5 .

"Plaintiff's Evidence.
Dannel Marlcr Holladaye.:
Examination for Diccovcry.'

, DANNEL MARLER HOLLADAY,
having been first Qulv SWOPn, examlned by Mr. Barron,
testified as fOllOWd‘“'

1 'Q' Mr. Holladay, you aru tho écrctﬂry
. Treasurecr of .the Munlcipal Diestrict
of Sugar Oity9

A " Yeos. _
2 @ Which 1s the defendant in this action?

A " Yes.
3 Q@  And you have been produced as the

" officer of the defendant?
A That is right."
27)

"27 Q The assessor is Mr. Carmichael, i° it

. not? (. : :

A That is correct m C _
MR.'BARRON‘ ' That should be "is he
not'", B ' ' ; B : -

"28 .@ 'And Mr. Carmichael ig the gentleman Who
T i



in fact made the inspection and the
assessment which gave rise to this

litigation®?
A Yes,.
29 Q What is his position with the munic—
Lpality?
A Well, he was engaged as £8Ssessor.
30 Q And when did he make the assessment in
queqtlon?

Z do not rumembur that date being in
the minutes, The date he was
appointed assessor is in the minutes.
His assessment notice is dated the 16th
day of June, 1947.
31 Q@ And zan we take it from that that he
nmade the inspecition on that date?
A It would be very close to that date.
32 Q It would be very close to that date,
probably within the preceding weck?
A I would thirk =o. Now I am not
positive of that., I tkink that you
‘ have a copy of that assessment notice.
33 Q@ Yas, we have a copy of it but I am
: ofraid our copy has been marked up
pretty well so I woulid like to tender
your copy s an exhibit.
(Assecssment notice put in and marked
Exhibit 5.)"
That assessment notice was marked as Exhibilt 3.

THE COURT: You are putting it
in now? -

MR. BARRON: ' I tender Exhibit 3
on the Examination of Holladay as Exhibit 2.

THE COURT: It is Exhibit 2 in

the trial.
EXHIBIT 2,

Assegsment Noticce

MR. BARRCN: It is a four page
document consisbting of iteme, lists of equipment,
and the only thing I should point out to Your
Lordship at this stage ic theidate at the bottom,
dated 16th of June, 1947. And signed "W.O.
Oarmichael.”  Referring back to the Discovery:
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(3L~325)

"3 0 Now.let ug see 1L we caonnot describe
Exhibit 3. ° Thisg document lists the
property which Mr. Carmichaecl inspected
nt the site of the St. Mary's Dam some
tine in June, 1947%?

A - That is right.

35 Q@ And contains his valuation of that

property? -
b Yes. "

(39-41)

"39 Q Now when was the assessment roll
prepered? X

A You see, we have a loose leaf system

in our assessment roll, just a card

for cach party, for each parcel of

: land or for each party.

hoQ I sce., Now-you have producecd t o me a -

o - document hoaded "Assessment and Tax Roll"?

-That was made up after thils assessment
was turned into our office.

L1 Q@ After Exhibit 3 was turned in you then
prepared the document I have before me,

" which- I wlll tender as Exhibit L.
(Assescment Roll put 1in and marked

5

Exhibit L.)"

MR, "BARRON:S =~ . I now tunder Exhibit
4 in the examination. o
THE -COURT: ' : This will now be
Exhibit 3., P - ,

‘ - EXHIBIT 3

Assessment Roll.

MR. BARRON: - -On- thls document we

find the assessment. aguinst Bennett & White (Calgary)
Limited in the sum of $12h 450,00 for. the year

1947, There 1 s algo ‘an assessment for the year
1948, but we are not concerned with that in this
aotian. I will continue to read the Discovery.

That figure is explained in this Discovery by the
witnesse - We find als> that the assessment notice
was filed on the 22/9/L7. In other words, on
September 22nd,1947. That is written in pencil on
the document. And then there are the detalls as
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to the calculation of the tax, the mill ratc, and
the levy is shown as 83,693.65. '

THE COURT: That was marked as
Exhibit 3°?

MR« BLRRON: The difference between

that figurc and the figure involved 1n this action
are penalties in the sum of $221,00. There is a
glight diffcerence between the actunl tax demanded,
according to the roll, and what is iuavolved iu
this action. And the differences are the

penalties.

THE COURT: Did you pay the
8200.09°%

Mk, BARRON: No, nothing Sir.
MR, HELMAN: We cannot pay the
penalty if we are not liable for the tax.

MR. BARROK: : To continue with

Question 42, wherce I lefl off,

2 Q Now this was the first time on which

Bennett & White had been assessed?

.l’,l YOS.
L3 Q At least Dy your Municipal District?
A That 1is righta _

Ll Q So this sheet was opened up at that

time?®
A Thot is right.

L5 Q@ - Now I am inclined to think that could
hardly be rignt because you sece your
figurecs are not the figures contained
in Exhibit 3 but are the figurcs as
ultimately reduced by the Assessment
Commission®

A There is an error there. The
correcct way to do that is to ink A
those figures in that come from this
sheet (indicating).

Le Q That is Exhibit 3?

b Yes,. And when there is a reduction

by the Cour+® of Revision or the
Assessment Commission, this should be
struck out with red ink and the new
figures put in with red ink. We put
them in in pencil originally and

the assessment commission's figures
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L7 Q So that thé figurcs that are inked
dn een
A osedre those sct by the Asscsoment
Gommileolion.
L8 ] Now, {ollowing on the assegsment,

what d41 the muanicipallty do next?

A We gsent Bennetv & Whitec Limited aa
assessment notlco,
L9 Q. Woull this De the Jdocument headed
» . "Asscssment Slip"?
A Yese . And therc was 2 copy of this
' asscsoment shect attached to thate.
(Assessment glip put in and marked
- BExhibit 5)" .
MR, BsKRON: ‘ S That slip was marked

Exhibit 5 on the Discovery, and I tender it in
thiec action. e :

THE COURT: 5 .~ "It will now beccome
Exhibit L. : '
o o EXHIBIT L,

S o Assessment Slip.
MR. BARRON: h "That document is

hended “Assessment Slip". It says:

"Agsessment slip for land, buildings and
,improvemontu assessment, Municipal District
of Sugar City No. 5, PPOVlnPO of Alberta,
Raymond, alberta.
Date Assessment Slip Mailed (Annual Assess—
ment) Septamnber 22nd, 1947. To Bennett &
~White, Calgary, Ltd. Toronto General
Trusts Building, Calgary, Albcrta."
It states:.
MTAKE NOTICD that you are assessed as below
for tvhe year 1947 and should you consider
- yourself aggricved, you -or your sgent may
lodge a complaint within 30 days after the
.. date of the posting of thc notice of the
‘completion of the Assessment Roll, in the case
of a General Asscssment; or within 30 days
after thc date of maillng of the Asscssment
fSle in the. caoe of an nnnual Assessment, as
indicated above." - N
And then . thp valuatlons are given. ". The assessed
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value, a total of #183,147,00, The date of
mailing is September 22nd, 1947. It is stated on
the document that it is for:tne_year 1947.

Proceeding,; Sir,

with the Discovery: A .
(57). - o -
57 Q. Well then, after Exhibit 3 had been

o prepared, which was in June, 1947,
the first official notification to
Bennett & White was the assessment
slip Whlch I have herey Exhibit 5%
Yes., '

5

§70—72) - ‘
70 And -the appeal was heard by the
Alberta Assessment Comm1081on sitting
in Raymond? _
" Yes, that is r ight. '
On the 28th of November, 1947¢9
On the 28th ofvNovember, I947.
And after reserving their decision
the Assessment Commission ultimately
handed down the decision by a
document dated the 13th of January.
Will you examine tnhat document and
tell me. if it 1s the decision of
the Commission?
A Yes,
(Dycumcnt put in end marked Exhibit
lo 1
THE COURT: ‘ That will be Exhibit
Noe He .

&

~1
H
SO

72

EXHIBIT 5.

Decision of Assessment
Commission, January
13th, 1948.

MR, BARRON: This Exhibit is there,
Sir, and I will read it. :

"IN THE MATTER OF 'The Assessment Act':

- AND IN THE MATTER OF an appeal from the
dzscision of the Cour't of Revision of the
Municipel District of Sugar City Noe. 5:
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BUTWiEEN:  Bennett & White, Calgary Ltd.,
Appcllant.
- ang -
M.Do of Sugar City No. 5.,
Respcndent.

This 1s an appeal to thc Alberta
Assesgsment Commission from the decisiorn
of the Court of Rcvigion of the Municipal
District of Sugar City Nos. 5, respecting
the assessment of the following property:

Personal Property within the Municipal
District of Sugar City No. 5. £178,022,00
Buildings and Improvements, 6,140.,00

- The appcal was heard in the office
of the Municipal District of Raymond,; on
November 28th 1947. R.H. Barron, Esg.,
of Helman, Mahaffy snd Barron, Barristers,
Calgary, appeared for the appellant, and
W. A. Carmichael, Esq., Assessor, rep-
resented the respondent.

Inythe. coursk of the hearing it was
found that the appellant company had
appealed thc assessment on the ground
that through a contract between the
Dominion Government and Bennett and
White Calgary Ltd., the property
assessed had become the property of
His Majesty in the right of the '
Domini~n of Canada and was therefore
not ags@ssable.

Since the hearing at Raymond, briefs

have been submitted by R. H. Barron,Esg.,
‘for the appellant and by Virtue & Russell,

Solicitors for the Municipal District.
A copy of the contract between the
Dominion Government and the appeliant
company was also supplied by Mr. Barron.
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After due consideration of these

briefs and the evidence submitted, the

Commission is of the opinion that the
soperty in guestion hos been right-—
fully assessed to Bennett & White

Calgary Ltd.

The Commission, howecver,

feels that the assessments are exoessive
and ghould be reduced to amounts as
follows:

Personal Propecrty,
Buildings &
Improvements.

And it is so ordercd.
No costs to cither party.

Datcd at Edmonton,

H J.

# 119,980, 00
4, 1170.00

M. Forbeg"

Chairman, Alberta Assessment
Commission.

in the Province of

Alberta, this 13th day of January, A.D.

1948,
MR. BARRON:

THE COURT:

Provincial Oommission?

MR, BARRON:

It is under seal.

- That is a

Yes, a Provincial

Commission set up under the Provincial Act.

Proceeding with Question 735

(73)
73 a

A

Now, what was the next step following
on the dlsposition of the Apvoeal?

I think we sent the company a.
corrected tax notice, didn't we,
computing thelr tax on this reduced
assessment? Now I haven't a copy

of that notice,

It has not turned up yet, Sir.

MR, HELMAN:

guestion about that.

We are not raising any

It just isn't here. We.

have not got it and they have not got it.

THE COURT:
conseguence.

Go ahead,

It may not be of any
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Mits RARRON:

§7u—76)

7L Q I don't seem to have it cither. I
am wondering whcether you could have
sent that, Mr. Holladay? I don't
seem to have ite About what date
would that hewe been sent?

A It weuld have baen qultc soon after
we reccived the decision of the
Agsessment Commilssion. There was
2 notlice on our file 1in the offilce
but when we made up our ncew notices
this 8pring we destroyed all those
0ld oncsa I regret that I dldn't
kcep 1t but I haven't got it.

75 Q Well, it may turn up later, if you
should run acroas it. The next
thing I have from you is a lectter
dated April 5th, 1948, to Bennett
& Whites Now is that the next
documecat that you have? That is
the next document?

A Yese
76 - @ I will tender that letter.
(Le?ter p1t in and marked Exhibit
11,)"

That was Bxhibit 11 on the Discovery, Sire. I now
tender it, and it now becomes Exhibit 6, I believe.
THE COURT: Yes, Exhibit 6.

EXHIBIT 6,

Letter dated April,
5th 1948, addressed
to Bennett & White.

MR. BARRON: Exhibit 6 is on the
stationery of the defendqnt, the Municipal District
of Sugar City No. 5.
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" MUNICIPAL DISTRICT OF SUGAR CITY No. 5
' Office of the Sccretary-Treasurcr,
raymond, Alberta,

April 5, 19L8

Bennet¢ and Whitc Calgary Limited,
Calgary, Alberta.

Gentlemen:

According to oum Tax Roll you owe taxes and
penalties in the amount of £3,915.27. Would it
be poseible for you to pay this before the 13th of
this month?

In the event that it isn't paid, the Council have
instructed me to advise you that we will have to

have our Bailiff seize and if necescary sell cnough

of your goods and chattels to satisfy the account.
This we dislike to do as it is an added expense to
YOllae Thercfore, may we have your cheque for the

above amount before that date.

Yours truly,
"D. M. Holladay"

D. M. Holladay,
Secretary-Treasurer.,"

And then, Sir, continuing withgquestion 77:
(77-89)
w77 Q And as a result of this letter this
. action was commenced?
_ A It was right soon after that, yeso
78 Q It was your intention, was it not, as
gtated in the letter, to selze the
property in question?
A That is what the letter states.
79 Q Yess Now, as I understand it,Mr.
Holladay, in preparing Exhibit Number
3, Mr. Carmichael established certain
valuations which totalled £183,000.00
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I'or thc personal property and from
£5,140.00 for the buildings?

Wouldn't that bec 5178 022.00 for the
personal property and 86,140,00 for
the buildings?

I am sorry. You arc right. And in
arriving at those valuations he did

so in non efforl to cut down the antunl
valuc of the items in question?

I believe the Assesament Act gnys
that in making a personal proporty
asseasment, thoy ghall be asscssed at
their fair, actual value, ags if they
were taken in payment of just debts or
somecthing to that effect, and I think
that 1s the way he tried to assess them.
I scc. He &id not endcavour toasscss
a limlted dintercst ar anything of

that nature, he nssessed it on the
basis that Bennett & White had a full
intcrest in the property?

We had no way of knowing what intoreut
they dilda have.

Yes, but you know what the problem is
in this litigation, Bennett & White
take the pogition that the ownership
of the property is actually vested in
the Crown, That is what they claim
in this action?

Yesge. -

But when Mr. Carmichael made this
aggessment he did not take that pos~—
ition into consideration, or if hec did,
he did not agreec with it. I mean,

he did not make any allowance for tlhic
intecrest of the Crown in the items in
question, assuming the Crown had an
intercst? 4

Docs he have to take that into
consideration?

But I just want to know, did he or
didn't he?

Hz assegsed it at its fair, -ctual
value.
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Without reference to any possible
interest that the Crown might have
in the propertyv?
Yesd
And I believe the Court of Revision
and the dssessment Commlssion acted
on the same besis, namely, that if
the Crown had an interest it was of
no value, or that they had no intesrest
of any kind?% :
State that again,will you?
Yes, 1t 15 a littlc confused. Just
following out Yhat we have already
established, in connecticn with Mr,
Carmichael, I suggest to you that
when the Court cf Revision heard the
complaint and when the Alberta
- Assegsment Commission heard thc appeal,
they both acted on the bagis that the
Crown either had no interest at all
in the property or if it did have an
interest, it was of no value. In
other words, both the Court of Revision
ond the Assessment Commission assessed
Bennett & White for the fair actual
value of the property in question
without reference to any other interest
in that property. Now do you under-
stand that?
The decision from the Assessment
Commission, may I read part of 1t?
Yes,
'After due consideration of
these briefs and thc evidence
submitted the Commission is of
the opinion that the property
in question has been rightfully
assessed to Bennett & White

Limiteda The Commission, however,

feels that the assessments are
excesslve and shouwld be reduced
to amounts as follows:'!
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N In other words, it follows from
that that the only change that
the Commission made was .to revise
the valuatisns which had been
ninde Hy Mr. Carmichael?

A Yes, "
That concludes the Discovery, Sir.
MRe HELMAN: Call Mr. Walden.
No. 6.

 Plaintiff's Evidence.
Edward Walden.
(Examination)

EDWARD WALDEN,

having hecn first duly sworn, examined by Mr.
Helman, tegtified as follows:

Q
A

Q

o

D

A

Mr. Walden, do you llVO in Calgary?

Yes,.

Are you President and General Manager of
Bennett & White (Calgary) Limited, the
Plaintiff in this action?

Yese

The agreement, Exhibit 1, was in force
betwecen yourself and the Crown for the
whole of the year 19479

Yese o
Now,the property in thc assessmént list
dated June 16th, 1947, which has been

made Exhibit 2, or which is now Exhibit

2, 1t is Mr. Carmichael's assessment list,
that consisgts, Mr. Walden, of machinery,
tooils, plant, matcrials, equipment and
articles provided by the plaintiff company
for the construction of the work set . out in
the contract, Exhibit 172

Yese

Now, on the 16th June, 1947, which is the
date of Exhibit 2, 211 of those articles
were at the site of the St. Mary's Diversion



A

Q
A

Lo

"and Irrigation Tunnel, the subject of

Exhibit 1. They were 2ll at the
tunnel site?

Yes.

And they were all on Crown property?
Yese

THE GOURT‘ " | o A1l on Crown property?

W
- Q

A

Q

L P

O oF

o O

HELMAN . ) . Yese

nll the articles in the assessment list
continued to be used for the work
mentioned in Exhibit 1%

Yes

And I see by the contract that the machinery
and equipment which you cre to supply 1s to
be, in paragraph 12, supplicd to the
satisfaction of the Engineers,- Was this
machinery and equipment and the articles
discussed with the Dominion Government or
the Engineer in charge?

Not at that time. But previously to gub—
mitting of the tender. '
Previously to the submitting of the tender?
We had to state on our tender form as to
what equipment we would supply.

And it 1s highly specilal equipment?

The greatest majority of it is. ' =
THE COURT: . I take it, it was
supplied to the satiqfaction of the
EngineerV

Yosge v i o ,

MR. HELMAN: It was supplied to-
the satisfaction of the Lngineer? :
Yese.

-And you realised that at the end of the

contract it would be greatly reduced in
value When you would get it back? .
Yesa

Now,the work was not campleted by the end of

'19M7?

Noe.
And were the articleq contained in this

-assessment list, Exhibit 2, necessary for

the execution and completion of the work
contracted for in Exhibit 1%
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And I take it your company was not carrying
on any other work or performing any other
contract in the Municipal Disirict of Sugsar
City in 1947 oxcept this Exhibit 1°?

Nov in that district, no. .

Not in that districte That 15 all I am
getting ate Now, at the time the assess—
ment was made, namely on the 16th June,
1947, was your company already in dsfault
under the contract, Exhibit 1? Had you
been able to keep up your time schedule?
No.

THE COURT: What date?

MR o - HELMAN @ I am mentioning the
date of the assessment. They were already
~in defavlt at that time.

THE COURT: That date would be
June 16th.

MR. HELMAN¢ . : Yes, the date that

the list was made up, My Lord.

Now, and you continued to be in default
during the whole rest of the year of 1947°%
Yess

I don't think vou ever did catch up?

No, never did catch ups.

"Now, I have had you go through the list

vhich has now been made Exhibilt 2, with a
view to you setting out what in your
opinion are the articles that are motor
vehicles, and we have had 1t typed out.
Let us look at that. Will you look .at
that and tell me whether in your opinion
those articles are motor vehicles?

) Ye s

And opposite each one you have set out in
the original, and I have set out in this
copy, the actual valuation that was placed
thereon by Mr. Carmichael in that Exhibit 2.
That 1is right, isn't it? Those figures

on the right hand side are the actual
valuation?

Y& se
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And when we take all of those articles

that are alleged to be motor vehicles,

we get a total at the bottom of £120,930,00%
Yes.

THE COURT: Just what you say
are motor veéhicles®?

MR. HELMAN: Yes.

THE COURT: How mach? :
MR. RUSSELL: Could my lecarned

‘friend let me have s copy of that?®
‘MR, HELMAN: Yes, right away. I

am going to tender that as an exhibit so
Your Lordship will have it before you.
THE COURT: Yes, this will Dbe
Nuniber 7. ' _
EXHIBIT 7.
Articles alleged to
be motor vehilcles.

It is an enumsration of what you say are
motor vehicles?

MR. HELMAN: " Yes, are motor
vehicles,

The first item we have in that list on
Exhibit Number 7 of the articles you szy
are motor vehicles, first of all therec is
what 1s called a Northwest Drag-line, which
had a value fixed on it of £16,800,00.
Will you describe what that 1s?

I will show you this.

You had a picture of it. Is this an exact
plcture of the kind of one in this case?
Or 1s it just the same type?

Jt 1s the same, similar typee.

I thought it would be of some help to the
Ccurt if we put that in.

THE COURT: _ It indlcates what -
kind of a thing it is% '
MR. HELMAN: -Yes, that 1s what =a

drag--line ise. I ‘would like to tender that
as an exhibilt,

EXHIBIT 8.
Photograph of a drag-
line.
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Now thig ixhibit 8, it is called a gasoline
drag=line ercavator in thic picture and has
at the bottom of 1t 2 series of itractor
treads? '

Ycse

£nd does 1t mmove on 1%s own power from

place to place?

YUSU

And that ig the power that is, that it uses,
g mechanical power by gasoline engine?

Gagoline or dilesel cngine.

THis COURT: Similar to any
automobilec? The power in it 1= in the

enginc itseclf?

Yeca, ,

Mk, HELMAN: What type of work

doeag it do when it gets to the place?

Earth moving, rock work, and anything in

the way of cxcavation or clevating heavy

piceces of equipment.

It 1lifts up pieces of dirt or other objccts
and moves it from one placc to another, or

loads it intou a truck?

Yes.

In the course of its work it also moved

from place to place while it is actually

working®? :

Yese _

As well as being moved from location to

location when required for difference types

of work?

Yese , .

Now, the next article we have in this list
that has been made Exhibit 7 is a Plymouth

gasoline locomotive, 2 value of 83,000.00.
It is the sccond in the list in Exhibit 7.
It is the second on that list. Have you

got a picturc of a Plymouth gasoline

locomotive? _

Noy, siv, the only onc we have is a battery-

driven locomotive, or a locomotive driven

by a battcry. This locomotive is a-

gasoline veaicle, and the chassis 1s mountecd

on four wheels and it operates on steel rails.
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It opcrates on steel rails?

Yes, 1% is ustd for hauling muck cars or
rock cars in and out of the tunnel.

Have you a plcture of that locomotive?

I have a picture of a battery locomotive,
Is it similar in type?

Similar 1n type.

Only this is opcrated by gasoline?

This is operated by a battery and this one
listed herc operated by gasoline,

Is the gencral shapge =—-—-—

Just about similar shape to the one there,
You are poilnting to the one at the top left

‘hand corner of this list, and you say
while this one 1s operated by electricity, _

yours was operated by gasoline?

Yes,

And 1t ran on rails and pulled cars from
place to place?

Yes,

T will tender that as an exhibit. N

THE COURT: It ran on rails?

MR, FELMAN: Yeeg, My Lord.
EXHIBIT 9.
Photograph of a
Plymouth Battcry
Locomotive.

TBE COURT: This picture is a

similar machine, only the onc in thec

picture operates by battery and the one you

had therc operated witn gasoline. = That is
the only diffcerencce?

Yese.

MR. HELMAN: + Now the next thing
we have in this list is called a Koering
dumptor. Have you got a plcture of some—
thing like that which we can look at?

That 1s a similar model to what we had down
at the Jjob.

I sce. I tender that as an Exhibit, My
Lord,

TEE COURT: A Koering dumptor.
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That will be Ixhibit 10.

EXHIBIT 10,
Photograph of a
Kocring Dunptor.

M. HELMAN: Thig locks to me
like gome kind of a truck which takes dirt
and operates under its -wn power?

Yea. That is either gasoline—driven, or
diesel driven.

With its own power?

Yes.

A kind of truck for moving the dirt?

Yes, a hoavy duty truck.

The next thing I have in thils list of
articles that werc assessed as against you
and which we claim to2 be motor vehicles 1s
a mucker unit. Have you got 2 picturc of
that Mr. Walden?

Yes. It 1s very similar to that typce there,
like that style anyway. That is not the
exact style but it operates on the same
basisa

We had bettecr tear this off and not give His
Lordship too much in hecre,

That Just gives an illustration as to how
the machine operates.

That is a2 very «imilar machine?

Yes.

Perhaps we will just have what you have
been pointing at to be marked because it
is the top part of the page. Arc they
both the same? '

Very similar, the same,

We will mark that pagc. That is it there.
THE COURT What do you call 1t?
4 lMucker.

A Mucker, That will be Exhibit 11.

EXHIBIT 11.
Photograph of a Mucker
Unit. .
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MR, HELMAN ‘ What does a mucker do?
A mucker docs similar work to what a drag-
line shovel does. That has 2 bucket
attachment in front, and the mucker pilcks
up the rock and brings it up over on to a
hopper affeair and carried by an endless
belt and dumped into rock carse It is
mounted on wheels and runs back and forth
on steel rails. It can be operated by
electricity or compressed aire. This one
was operated with electricity.

This mucker unit, on which a value of
B1;500.00 was placed, was run on
eleotricity?

THE COURT: Batteries?

No, a direct electric motor,

Operated by an electric motor? -

MR, HELMAN: . " So that in fact it
was a machine that was operated by an
electric motor, 1t has wheels and on rails
and it goes back and forth to different
locations to do certain work in connection
with carrying off mud or stone or whatever
you happen to be excavating.

THE COURT: ' Or rock or dirt or
anything? ' : : '

MR. HELMAN: o Anything we can call
"muick", _ 3

THE COURT: Yes.,

MR. HELMAN: Now the next thing we

have in the typewritten list, Mr. Walden, 1s
an Owen Bucket.

That is part of the attachment which should
have been assessed along with the Northwest
Shovel, You cannot operatec the ghovel with
that drag-line without the bucket.

The bucket is part of the drag-line?

Yes.

Which bucket was given a value of 81,050.00,
and 1t is really part of the Northwest
drag—line that we have slready put in a
plcture of? A. Yes.
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THE COURT: It is part of
Exhibit 8. 8 is the drag-linc?.
MR, HIZLMAN: Yes.

And the buckes is the part of it that holds
the dirt when it is scooped into the ground?
Ycs,. '

The next item we have dovn herc is a Dozer
blade. What ie that? A. A Dozer Dblade?
THE COURT: What i1¢ that?

What is thot? A Dozer blade is an attachment
that belongs further down in the list on the
caterpillar tractor. To describe a dozer
bladc, they are approximately four feet

long and chrec to four feet high and they
arc concave shaped and attached to the front
of 2 caterpillar tractor for the purpose of
pushing dirt or rocis »r any materials

that requive to be pushed along.

Itcannot be used by itself but it always has
to be attached to a caterpillar tractor for
use?

Yese

It is really an accessory to a caterpillar
tractor?

Yes to a caterpillar tractore.

And the next thing we have in here is called
a LeTourneau Carryall. What 1s that?

A LeTourneau Carryall is a wvehiclc, it 1s

o 1lee T—peu=r—n—g-—a-11,

We are going through in order, in the order
exhibited there, - Just tell us, what is
that? _

It is what we c¢all a scraper units "It is
attached to the rear of a caterpillar
tractor and used for the purpose of scraping
up dirt in the quantity of anywherc from 12
to 28 yards at one operation, and used
strictly for excavating materials such as
dirt and gravel and light materials like
that.

It is attached to the tractor?

Yes. .

THE COURT! C It is the same as the
dozer blade®?
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MR, HELMAN: Only it goes on the
other end,

It pushes dirt from one place to the other?
Scrapcs dirt and then conveys it.

And it has wheels? Ao YCS,

And 1t moves on its wheels with the dirt
after it 1s picked up, after i1t has picked
it up. Have you got a picture of that?
Yege

Is it the exact same type?

Not, but a very similar type.

It & a similar type of implement?

Yese '

Or vehicle? . " A, Yes,
THE COURT: Exhibit 12.
BXHIBIT 12

. Photograph of a
LeTourneau Carryall
Scraper.

MR. HELMAN: The next thing we
have on Bxhibit 7 1s called a Le Tourneau
Dozer, £1,00C.00.

That is similar to the one mentioned just
gbove there, a dozer blade.

That is also an accessory to a caterpillar,
and forms part of a caterplillar tractor
unit¢e Ae Yess

Well then, we have a caterpillar tractor
and I th:nk we 8ll probably know what it
is. Tell us what it is.

A caterpillar tractor 1s a vehicle which
operates on its own power, and instead of
having wheels it has caterpillar tracks

and 1t is used for pushing dirt or dragging
dirt, or in heavy nauling.

Any heavy kind of oonveyance that you may
have?

Yes. .

Have you =2 picture of & caterpillar tractor?
Yese.

There are two caterpiller tractors, and on
the front of them on this plcture is an
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implement, i1s that the dozer blade?

Yos, that 13 the dozer bplade.

I would 1like to tender that for Exhibit.
Ti's COURT: Exhiblit 13.

EXHIBIT 13
Photograph of =&
Caterpillar Tractor,

MR. HULMAN The next i1tem we
have is 2 Bucyrus Drag~line. Is that a
similar kind of a drag-line to the Northwest
Drag—line we have alrcady put in?

Yes, :
It also moves on its own power?
Yo Se '
And conveycd from place to place in the cane
way?
gﬂE COURT: Similar to Exhibit
?
MR, HBLMAN. Yes.

And thzn we had a Caterpillar Power Unit, is
that something differcnt from a Gatorplllar
tractor?

No, 2 Caterpillar Power Unit is an attach-~
ment fixed to tae rear of the tractor for
the purpose of operating the carryall.

‘Tt really should form a part of the carryall?

Yes, in order to opcrate smoothcr.
It just happcns to be separate. It is rcally

part of it® ‘A, Yesa

ave you 2 plcture of 2 power unit?

THE COURT: Caterpillar power
unito . .
MR. HELMAN, Yes. -
You arc pointing to the thing in this
catalogue there? As Yes, it is
similar to that.
What is its parpose? As  Its purpose is,

it is hooked up to the transmission in the
tractor, and gcared up and -as you notioce

on the exhibit there, theresarec whcecels on 1t,
and the tables which operate thce raising
and lowering of the scraper are therc and
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the operator can control that by levers.

I would like to mark that as an oxhibit.

We are looklng at Number 25 there. It has

no usc agide from 1ts attachment to the

caterpillar tractor for that purpose? 10
The dozer blade can be operated from 1t,

That ie all part of the caterpillar tractor?

Yes. '

THE COURT: - Exhibit 14.

EXHIBIT 14
"~ Photograph of a
Caterpillar Power

Unite
MR, HELMAN; " And then we have
8300,00 worth of Koppel Mine Oars. What are 20

those?

Those &are steel cars with boxes on them, or
the boxes are mounted on wheelg which fun on
steel rails, and the boxes are about five
feet by four feet, or five reet by five feet,
and vhey are used for the purpose of ‘hauling
the rocks or dirt out of the tunnel.s

You were using them on this Jjob for the

- purpose of hauling the rock out of the

tunnel? : A, Yes, . 30
And they were attached to the, to one of
thege locomotives? A, Yes,

And it is like any ordinary mine car, that
1s used in any mine? A, Yes, that is

right. '
THE COURT: Each. car would not
. havé any power? A. No. ‘
MR. HELMAN:. It is to be pulled
by a locomotive? A, Yes.
THE COURT: Yes, I sce. . L0
MR, -HELMAN: Now, thenylets go to

the next page, and still dealing with Exhibit
7, 8n Allis Chalmers Caterpillar Tractor.
' That 1s the same type of a tractor as

~ BExhibit 137 - A, Yes. .
" And that has the same function in your
operatlons? S :
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It depends on which catecrpillar tractor is
licted here. There is one listed with an
overhcad loader,

This is a $5,500,00 onec. Do you think it
had an ovecrhead Joader on 1it?

Yeg, that onc did. There 1s the machine
mentioned and that is the work it does with
a bucket and in that way.

Do wec nced bouvh of these picturcs?

" No,

This is a picture of the type of, the Xind of
caterpillar we are describing as an Allis
Chalmers Caterpillar Tractor?

Yes.

Only this 1s made by another company?

YbSo

I will mark that as an exhibit.

THE COURT: Exhibit 15.

EXHIBIT 15 )
Photograph of a
Caterpillar tractor

MK, HELMAN: This tractor with the
overhead loader, it moved about from place
to place on its own power?

Yes.

Just like any tractor, but it had an over-
head loader., What does that do?

. B8imilar work to what the mucking machines

dos. It will excavate dirt, or rocks, bring
it over the top of the machine, or dump it in
a “ruck, or convey it along.

This overhead loader, what do you call, is
1t a shovel that catchceSee. .

" Yes, a shovel..

It catches dirt, or rocks?

- THE COURT: The operator pitches
it over his head? A. Ycse
MR. HELMAN: And he can carry the

dirt and the rocks with the tractor if he
wants to for some considerable distance?
Yesa .

That often happens, he carries it for some
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distance before he dumps it into a truck?
On occasions.

And there might be an occasion when he_was
just moving the dirt or rocks to another-
part of the work?

Yes. .

And then we have a Caterpillar Tractor.

I suppose nothing special in that to dist-
inguigh 1t from the other tractorq we have
already had?®

No.
And caterplllar tractor again, and then a
Le Tourneau Carryall. We have already had

one of those, that is, in Exhibit 12, And
you told us about it. And then there is a
caterpillar tractor again, and a Le Tourneau
Carryall and an Allis Chalmers H.D. 14
tractor.

That 1s 2 similar machine, caterpillar tractor.
But made by the Allis Chalmers people?

Yess kind

And 3 dozer blades, BL4,000:00. Those/are the
kind. of bplades which are accessories to a
tractor?

Yes.

And uced for this work?

Yes. -

And then 2 Koering Dumptors, again, £12,000.00.
Those are the kind of dumptors you have

already - -described, and which are a part of
“.. Exhibit 10. And then the last one we have

is 2 Utility Wagon?

Afsteel Jumbo. A drllling Jumbo made of L
inch pipe mounted on wheels which we took off
the rock cars, and its purpose was for mount-
ing the drills to the front end and it con-
veyed the drills, the steel and pipe and then
it was used for the purpose of drilling, and
hauled in and out on rails by eithor the
mucking machine or the locomotive.

It was a device that you made up out of a
‘mine car?

Yes, a mine car, and four inch pipe.
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And 1t had n drilling apparatus cn it, and
vou would attach i¢ to a locomotive and push
1t 1o where you wanted to do some work?

Yes, inslde vhe tunnel. _

And 1% conveyed the drilling attachment from
plucs to place, wiherever you wanted 1t ¢
Yeas

And Low leng was this tunnel when it gos
vhrough?

2,100 Teeta

And they had rails running right through the
whole tunnel as the work progrossed?

The ralls were plcked up and moved ahead again.

THE COURT: It was pulled by a
locemotlve?

Ve se o

MR, HELMAN: ' And how many years

gxpericnce have you bﬁd as a contracter,; Mr,.
NLJ d"n?

As o ccntractoﬁ, 10 years. Buillding constr-
uctica, 35 yoars.

35 veers?

Yese

And you are theroughly familiar with this type
of werk, and ycu were in charge of it at the St
Mary's Dam:for the company, the work at tvhe -
'SLa. Mary's Dam. A, Yes.

And you are thoroughly familiar with the equip-
meni; and the use ii wags put to?

Thorocughly familiar with it.

And in your spinlon, are all these articles
set out 1in Exhibit 3 motor vehicles?

Yese.

And the tctal figure we got for them is
8122,930.00 and that was taken on the basis

of tbe value made by Mr. Carmichael in his
original assessmenu?

Yes,

Mr, Barrcn puts it to me that I did not estab-
lish abcut whether e¢r not you put up that
AL00,000400 , 8399,000.00, your company in fact
set the bond required under Section 20 of the
contracty

Yes.
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Well new, in this list of items that Mr.
Carmichael prepared, wiich is Exhibit 2,

there are a censideraoble number of items
which we have which were to be called
"consumable items', items which would e used
up in the ccurse of the work, completely used
up or destroyed, Now, I just want to go
through with you, I didn't have this separate-
ly typed cut, so if your Lordship would prefer
me huaving them typed out at noon, I could get
them typed out, and then it will save you the
bother of writing these down, I will just go
through them with the witness, and figures.
Pirst of all, used timbers, £110.00,
contnined in the assessment list. Page 2. What
would happen to this before the job was fin-
Lshed?

In the terms of the contract, we wore to
supply to the Dominion Government 41,000 board
feet of timber used for the purpose of shoring
rock inside the tunnel. yged

I am talking about certain/timber worth
£110.00 in this item.

That is the propsrty of the Govprnment.

Air nose, $125,00°

That 1s a consumable article.  They were

uged for the purpose of conveying from the
compresscrs to. the drilling machine, and that

~was used day by day with rock falling on it

and a considerable amount of air hose used
throughous thce cntirc job.

There were a certvain number of timber° you
ugsed for shoring up?

Yes,

And they would hnve no use - -afiter the‘job was

'-throucn? ,

Yebc : '
And then oertain things we have called "pipe-

- line"™ and "water line'"? ,
- "They had the sdre abuse ag the air hose.
. Those would be valuslesgs?

Yes, continually buyving that stuff.
Yeu were continually Tuying that stuff. What
atout items such as barrels,pipe nipples?
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The some thing applics there, if‘éhe pipe is
domaged cr nipple damaged,

THiS COURT: I take 1t thore is
quite a lct of *hnt stuff?

M, IHELMANG Yeu, it all totals
43,099.00.

Tl COURT: Couldn't you agree
that thot was what he calls 2 material ——-

MR. RUSSELL: I think befure Mr.

Walden leaves the gtand, we should have an
opportunlty to cross—exomine.

THE COURT: Yer, of course. Have
a list typed cut. It would be uscful. You
can probaoly agree on what the typed sheet
shovs, consunable materinls, like timber and
so ons If you cannct, we will have to stay
here and go intc the details, To cave time,

- I would suggest that you make that list and

then. this witness can tell me that this is no
list of that kind of stuff., And if you are not
saticfied you can cross—examine. I take it
there 1s ceonsiderable.

MR, HELMAN: ' '~ Yes, Sir, and the
total 1s 28,099.00.

THE COURT: How mmch?

MR HELMAN 28,099.00 worth of

these consumable itecms. Those would be con-
stantly used up as the Jjob was progressing.
THE WITNESS: Yas.

MR. FELMAN: And if Mr.Carmichasl
found some of it thore on June 1l6th, by Sept-
ember when he actually entered it in the
sssessment Roll the chances are most of that
would be used up?

Yese

4and in any cvent, by the COmpletion of the
contract it would have boen entircly replaced
wilth new 1tems?

Yes.

Just answer my learned friend.
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CROSS-EXAMINATION -BY MR. RUSSELL:

Q

O O > o

Now, Mr., Walden, subsecquent to your Examina-
tion for Discovery, I believe you prcpared
undcr the Order of the Appellate Division,
Supreme Court, a list which corrcsponds with

" the Personal Property List which 1is Exhibit 2

today, and in which you deemed to show the
location - of the various articleg included in
BExhibit 2 at the time of the Examinntlon for
Discovery., Is that correct?

Yese '

MR. HELIAN: I don't see what the
effect of this is. This is something as to

~wherc the stuff was at the time of the Examin-

ation for Discovery, which took place ...

MR. RUSSELL: I don't careto argue
the pointe I am wondering if he has an orig-
inal or not. - :
Mr . HBLMAN: I care to argue it
right now and I don't think it is admissible.
My friend had the witness prepare a lilst of
the whereabouts of the machinery o....

‘THE COURT: .- . , Was 1t discussed in
the Examination for Discovery? :
. MR. RUSSELL: Yes. o
MR. HELMAN: : That does. not make it
admissible., It is wherc the machinsry was in
‘July 19.48. } . .
THE COURT' - ~ Ask the witness about
it.
MR. RUSSELL: Is this thc list you

prepared, Mr. Walden?

There is nething on it to indicate that I
prepared it.

Tell me what that is? '

It is a list of equipment, of the list that
you have there. ' '
In Exhibit 2%

Which indicates where the equipment was at
the time when the last Examination tock place,
and I had, to the best of my ability, lists
where this cqulpment was.
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MR, RUSSLLs This 13 a 1list pre-
narced by youd

Yo

Put that in nc an exhibit.

MR, HuLMAN: I object, It shows

comething that took place in 19438. What 1s
the whercabouts cf these materials ond equip-
ment in July 1948 to do with the Asscesment
made in June 19479

T3 COURT: What is thc purpose
of it?
CMRORUSSELL ¢ . Thc purposc 1s this,

in his Oircct Examination the witness said
that all these were nceessary con the job.
TEE COURT: Yes?

MR, RUSSELL: This list shows a
large number of those articles were not on
the Jjob, they werc removed from the job.

THE COURT: Were they on the
job in 19u7?

MR. PUSSELL: Yecs, they werc on
the Jeo» in 1947.

THE CCOURT: What differcnce

would it make where they were in 1948% He says
they were nccessary on the Jjob in 1947.

MR. RU3SELL: And he also said
they were continued tc be uscd on the Job sub-
sz2quent to the assessment.

THE CQURT ' Is that right?

MR, RUSSELT: I think it is a
very important plece of evidcnce, My Lord.
MR . HELMAN: My friend has con-

stantly becen, from the Examination for
Discovery, trying to deal in what happcned

to these things, what happened to this con-
tract after it was all through. What took
place in 1948. On this question the matter
went to the appeal Division, and the Ccurt
there held he was trying to ask about a ncegot-
iation between the Dominion Government and
the Contractor about his release from further
performance of the contract, and Mr.Justice
Ford, in delivering the judgement of the
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Appellate Division, snid?

"All thess guestlons are irrelevant and
the Defendant (Respondent) is not entit-
led to the productioin asked for. The
agsegsment and taxation is for the year
1947 and the plaintiff's claim for the
declaration asked, as well as the claims
of the defendant on its counterclaim, so
‘far as the latter relate to.the property
covered by the contract, depend not upon
any relief from performance which may
take place aftecr 1947, but upon the con-
struction which may be given to the con-
tract as aon existing one."

What has this to do as to
the whereabouts of these goods and chattels
in 1948, at the time the Examination for
Discovery took place. I have no objection to
my learncd friend asking as to where these

things and chattels were at the time of the
- asssssment.

THE COURT: . What does it matter to
you where the things were a yeszr after?
Mk. RUSSELL: Amongst other things,the

subject matter of this argument is a contract
in which the Plaintiff is claiming ownership
of those articles.

THE COURT: Yess He 1s claiming that
during 1947, the year they were assessed,they
wers not nls property put bslonging to the
Crown. You can cross-examine him on that.
point, as long as you want to. I Ao not see
- where -this property happens to be in 1948 is
of any consequence.

. ME. RUSSELL: ~ Don% you think it would
assist you in establishing the ownership,of
these articles under this particular clause
“in tke countract guoted hy my "learned friend?
THE COOURT: 15?
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MR. RUSSILL: Clause 15 in the ccntract.
I am just starting at the milddle of 1it:

"shall be the property of His lMajesty
for the purpose of the said works and
the same shall on no account be taken
away, or used, or disposed of, oxcept
for the purpcses cf the sald works,
without the consent in writing of the

¥ngineor."
THE COURT: Would that be not coen-
fined to tho ycar 19479
MR. RUSSELL: This cecntract covercd
the cntire arrangement.
THE CQURT: Your assessment is only

for cne year. Did you make any other asscss—
ment for the year following?

MR.. RUSSELL: Yes, we did, but notwith-
standing that, the matter is a 1947 assess~
ment, I believe this is extremely useful to
Your Lordship to show what articles were
retained on the job and what articles removed,
also to shcw what articles were consumed in
the work and what artlcles were not consumed.
THE COURT: Bven 1f they were re -
moved from the Job, wouldn't the Crown still
own them until the contract was completed?

HR. RUSSELL: No. We take the posi-

tion the Crown never did own those articles.

THE COURT: If they did own them,
if they were the prcperty of the Orown under
this contract, they remained the property of
the Crown until the job was completed and
their location, 1t seems to me, would be
immaterilial, where they happened to be.

MR. RUSSELL: My Lord, is not the
inference that if the plalntiff was moving
these articles frcm place to place ——--

THE COURT: Yes.

MR, RUSSELL: ——— notwithstanding the
provisions of thils contract, they were excer-
cising a degree of ownership over those things?



62

THE CCURT: de 1s an agent of the
‘Crown, and he is using tham and managing

them, If I Lave a chattel mortgage on a

farmer's property, he may have a half dozen

farma sivuated ten mliles apart and can mcve

gtuff around, and takes it from one place to the

- other., It does not detract from my claim

cn the gocdse. .

MR RUSSELL! I would think i1t would =~ 10
have some bearing here when the contract pur-
ports to show nc articles shall be removed

from the work without consent of the Crown.

THE COURT: That was a warning to

him not to take them away and i1f he 4id take

them away, and the Crown did rot see fit to
exercise this right to reclaim them, it is

all right, I suppose, but it would not inter-
fere with any ownershilp of the stuff, no :
matter where he toosk 1it. 20
MR. RUSSELL: - Iff the Crown owned

those articles, and without the consent of

the Enginecr, and presuming I could prove

fllau —_——

THE COURT: The Crown didn't

" bother about wiere the stuff was taken,that

is 1t's risk, I would thinks. I do not see

what difference 11 makes to the ownership of

the goode as to where they happen to bhe loc~

ated. I do not sce that. I do nol see what
difference it would make. The Crown would 30
“have said immediately be took this stuff away,
"Here, Mr. Bennett & White, you bring the stuff
‘back or we are going tc take pocsession of

" 1t, and close out this contract,. You are
violating 2 term of it,"

- The term that the Crown have rights, but as

to whether the goods might rave been moved,

I do not see that has anything to do with tne
right of ownership at all.

MR, RUSSELL:. - W> feel, My Lord, it Lo
does have some bearing.
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Tiw COURY s I do nct care what you
feel, it is what the facts are. Here, I take
it, in brief, this matter has resolved itsclf
gimply to whether these gcods were the prop-
erty of the Crown, and under that clause cof
thc contract that sets that fcrthe It seems
to me after the goods were brought on the job,
they then became the property of the Crcwn,
and meving them off the job would notl elimin-
ate them from Crown ownership.

MR. RUGSELL: Not 1f you take 1t to
give the Crown ownership in the first place.
I submit 1t 1s one clrcumstance which may be
looked at tc decide what the effect of Clause
15 was in the contract. Other than that ——-
THE COURT: The important fact 1s
where the things happen to be. This witness
says they worc there on the Jjob when they
started work, brought there for the purpcse
cf’ doing the job they were obliged to do under
this contract,.

MER. RUSETL: There 1ls ancther pcint

- for which *this document is valuable and that.

is to asslst us 1n establishing what mat-
erial was consumed on the Jjob and what rec-

“mained in existsnce as at the time of the
" Bxamination for Discovery. In vther words,

what were consumable articles and what were

"not consumable articles.

THE COURT: You can examine the
witness cn that point,. ’

MR, HELMAN: I will glve wou the
list of consumable articles,

MR. RUSSELL: Perhaps we are not
convinced your llst is the list we should
adopt.

MR, HELMAN: Do you want to show

somathing else is consumable that we do not
want to claim 1ls consumable?

THE COURT: When you get that
list, 1f yon are not satisfied those are all
the consumable artisles, you cross—examine
this witness and find out.
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MR, HELMAN: If my friend wants to
add to it, we would te glad to have him add
some more consumable articles.

MR. RUSSELL: - We will endeavour to
help my friend in #dny way. : _

THE CJOURT: I suppose the plaintiff
would be willing to call everything consumable.
MR. RUSSELL: Yes.

THE COURT: ' When youa get thav list,

1f you are not satisfied with it, you cross-
examine this wltness and get any information
that you can nowe It ls Just a matter of
saving times. If you want to take up the time
of the Court and your own time, and get it out
“In full from this witness's mouth, go ahead

" and do it,

MR. RUSSELLS . I feel thls part-
icular document would go a loag way in corro-—
boration of the list being prepared at noon
by my friend. o

‘"HE COURT: I don't know anything
‘about that list nows We are dealing with
consumable things at the moment, and a means
is suggested of settling what they were.
There 1s a better way to do it. You can get
© the information and then cross—examine this
witness all you like.

MR, RUSSELL: "the situation was at
the time of the Exawmination for Discovery
that operations had more or less ceaseds I
“think my learned friend wlll agrce with that.

THE COURT: Yes. I suppose they
had, ' _
~MR. RUSSELL:. : It follows from that

that articles which were valuable at that
time were not subsequently consumed on_the

Jjobe '

THE OOURT: ‘ ' Yes.

MR. 'RUSSELLs And thls particular
list eo—— _

THE OOURT: ‘You can get that from

the mouth of the witness when you get the
lista
MR, RUSSELL: Yes.
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IIR. HELIMAIT: My friend i1s just
trying to clutter up the rcecord. There is
no. hiding what we are doinge. Ho has a lict
of wherc wc¢ have all this wmachinery and
cqgulrvment ob the time of the Examination fTor
Discovery, 2t a Time when the most of such
vork had more or less stopped. And he wants

‘to put 1t in, not tor the purpose that he says,

to show what was consumable  and what was
not -t

MR. RUSSELL: I will say what I am
going to put 1t in for.
MR, HELMANG: I have a right to

take the whole objection without interfer-
once., Viould you mind sitting down and let
me finish my objection?

MR. RUSSELL ¢ Would you mind sitt-
ing down until I finsh what T am saying?

THIE COURT: We will hear the
objection firest.

MR. HELMAN: My friend got a list

from vs of where the machinery and equipment
vas in July 1948, The Appellate Division
said that anything that took place after 1947
has nothing to do with it where the assess-—
ment was begun in 1947. Now, my friend comes
forward with the suggestlion there are certain
16ems stlll contalned 1n there which we sald
were consumable itemse I am willing vo glve
my friend the list of what we contend were
consumable items. And to the extent that he
can find any of them in this documeni, he

can go ahead and say in 1948 they still exist,
but from all of thet this document is of no
effect and has no relation to this lawsuit
where my learned friend 1s trylng to slide

it in and say 1t has something to do with
consumable ltecms. It shows the whereabouts
of material and equipment in July 1948, for
the year after the assessment;

THE COURT: The Appellate
Divislon seems to have dealt with this thing.



MR, RUSSELL: Tho Appellatc
Divigicn answered that questicn. The only
reason this list was drafted was because the
Appellate Division ordsred 1it.

THE COURT? The list of consum-
able goods? -
MR, RUSSELL: A list of the goods

we have shown their location at the time of
the Examination for Discovery. ,
THE COURT: I thought that the
Appellate Divisicn said what happened to those
goods in 1948 is not relevant. It strikes me
that 1t would not be relevant. .
MR. HELMAN: - - I want to ask Your
Lordshlp for permission to make 1t while he
is still talking. He was saying why this
list was produced. During the Examination
‘Mr. Russell asked the witness:

"Now, are the chattels which were
assessed in the possess;on of ycur
company?" :

"Objection was raised that possession is a
question of law. The question shculd be
answered in view of the dispute as to the
right to ssize and sell to enforse the
claim for taxes,"

' That is all my -
friend was getting this docuvment for, He
wanted to know whether he could seize and _
- sell and he wanted to know where these goods
were in 1948. He 1s wanting to put them in -
for an *mproper use and olutter up the
records _
THE GOURT. ‘ - To seize them or
'sell them, what is the difference where they
~are? -If yvou can no* find them, that would
- be his funeral. I will not admit that docu~
ment now, Mr. Russell. No. _
MR. RUSSELL: © Mr. Walden, I think
that "you were aware, and gave instructions
that after the assessment was made, notice of
objecticon was made to the Munlecipal District,
is that correct?
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Thrcugh Mr. Helman.

Ard notllce of objectlon was scnt to the
Secretary-Trensurer of the Municipal District?
YCE-

Is the Netice cf Ot jection which was prepzred
cn your ilagtructions, or stating the grounds
cf vour complaint te the Court of Revision of the
Municipal Districti?

Yese

THE CCUKT: Notice of the
objection to the assessments You say that is
what this 1ig? What do yocu call it,Mr.Russell?

MR, RUSSELL: Notlce of Objection
to Assesscuernt.

TEE GOURT ¢ That will be Exhibit
16,

EXHIBIT 16.
Notice of Objection
to the Assessment.

MR. RUSSELL: At that time, Mr.
Walden, you se* out certain objections to the
assessment?

YRs.

I will just rcead these to Your Lordship. It
1s nddressed to the S=cretary Treasurer,
Municipal District of Sugar City MNumber 5,
Raymond, Alberta.

" The wndersigned hcreby complains
thav tne preoperty asscssed as s2t out in
the Asscssment glip dated Septcecmber 22nd,
1947, reclating to ccrtain personal pro-
perty at St.e Mary's River Dam has been
improperly assessecd for the following
reasons;:—

1. The saild personal property is only
temporarily within the Municipal
District and is not subjcct to tax-
ation.
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The said assessment contsins a con-
siderable numbcer of motor vehlicles

"which are. exempt from assessment.

Thc said assessmecat on personal pro-
perty hos been made only in rcelation
to the personal propcrty of the
undersigned and is an attempt by the
Municipal Diestrict to discriminate
against it and other Construction
Companies operating in the locality

“without i%t being intcnded that a
- agencral asscssment of peresponal pro-

L.

perty in the Municipal District
should bc made, and thercfore the
soid assessment is illegal and void.

" The =aid assessment is too high.

DATED "at Calgary, .lbcrta, this 15th

day of Oc

tober, A.D. 1947.

BENNETT & WHITE CALGARY
LIMITED
Per :HELMAN MAHATFY & BARRON

Per: S.J. Helman,
- Its Solicitor:

The addr:iss for service of all notices on
tne Complainant is a*% the office of its

solicitor

That was
- submittcd -as the basls of your objcction
to this assessment, 1s that correct?

Ye s

s at the address given obove. "

2 documeht which was originally

MR. HELMAN: I don't think my
friend ~- Rcad the letter immediately after-
wards, raising other problcms.

THE COURT: - . It speaks for itsclf.
MR. RUSSELL: Now, to make mv rriend
haopier, I will put ohat documcnt in nowe.

Subsequcntly, I think you prcpared a further
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Lotter stating furthcr grounds for your
objcetion to the aseessment, ig that corrcct,
whicii wog 2loo mailed to the Seerctary-
Treasurcr, ond to be usceda hefore the Court

o kRewicion?

It acpends upon what lettoer.

I wvill c¢how you the lettuer, '

T.:m COURT: show him thc letkter,
and he can judge whether he wrote it and what
it wnz for.

Mo RUSSELL: Subscquently ---
THE COUKT s Show him the paper,,
look at' it.

liRe xRUSSELL: Wins thot lettcer sent

by you to the Scerctary Trcasurcr of the
funiecipal District Sugar City?

MR. HLMAN: It was not sent by
him. It wns sent by our firm-
THE COURT: Tell me what that is.

It is a lcetter sent by r. Helman te Sugar
City with a further dispute.
On bchalf of your Company?

Yeag.
“ME. RUSSELL: That letter is dated
October 25th, 19479

- Yes. :

COURT: Exhibit 17.

EXHIBIT 17.
Letter dated
October 25, 1947.

It is a further protest against the nssess-—
ment.

MR, RUSSELL: Ycs, that is what

it would bec. .

Now, I wondecr if you can explain to us this
recseon you have, you were the manager, I think,
and Presidcnt of the Company at the time the
original objcection went in to the Municipal
Digtrict. You were an officcecr for the company
at that time and you knew therc was a matter
of some 8183,000.00 worth of cquipment in
dispute at that time. The ownership and the
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agsecsement of the property, is that correct?
Yecs. '

How is 1it, then, that you made such an obvious
ovcrgight that you had not in your first
notice of objcction mentioned the rather
important fact that you had no property in
that machincry?

MR. HELMAN: I think my fricnd 1is
trying to get me fircd as solicitor for
Bennett & White. _

THE WITNESS: I raised the objection
ard I asked Mr., Helman, at that time I didn't
give Mr. Helman, at least, I don't rccall
giving Mr. Helman a copy of our original
contract. I raiscd the objection we wcrc on
Crown property and that all our vchiclcs were
motor vchicles., And we didn't go into it
mucn at that time till we found we werec going
to be osseescd for the whole thing.

Mk. RUSSELL: : The mest important
point on the objcction you arc claiming now,
namely, that the Crown owned this propcrty,
was never even mentioned in your first notice
of objection., It went in as an afterthought.

THE COURT: An oversight of the
golicitor. _
MR. HELMANG My fricnd kceps say-

ing "you did". It was myself. They are all
signed by me. I don't think it is a legit-
imate cross—cxamination,.

THE COQURT: I sce they are both
signed by the company's solicitors, the firm
of Helman, Mahaffy & Barron. I would take
it that the position is this, that the sol-
icitor overlookecd that porticular item in
sending in hurricdly the first objection,
but he sert you another on: within ten days.

I can easily understand how it might have

haoppcned.
THE COURT: This witness says that

‘he doesn't think that he gave Nr. Helman the

copy of the contract when he first went to

- .sec him sbout ithat assessment notice. Go ahend.

I don't know if it is of any consequence.
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fitv, RUSSHLL ¢ I simply draw that to
vour Lordsnip's attention.
Tims COURT ¢ Yes, 1t is obviously a

very important phase of the objection, but
it was not mentioncd in the first notice.

Lidte RUGOSLELLe: They never even thought
they werc owners until —-—-
Tilis COULT: I don't think it

matters what they thought. The contract
speairs for itselr, Exhibit 1, and it is
therc in plain Bnglish. #And it specaks for
itselfs We arce not going teo vary it herec.
Go nhecad.

MR, RUSSELL: Subgcequently to the
Hearing of the ..ssessment Commission, I
believe you receivea 2 notice sctting down
what the, the Court of Revision I mean, you
recceived a notice of the decision of the
Court of Revigion stating what the finding
of that Court of Revision wag?

ME. HbELiaN: Do you want to put
that in? I have mo objection to you putting
it in. I 4o rot think he ever got it. It
came to our office.

MR. KUSSELL: Yes, I will put it in.
It is === -

THE COURT: ' " What do you call it?%
MR. RUSSELL: Notice of Deccision of
the Court of RCVlSlOD.

THE COURT: Notice of the Decisilon
of the Court of Review?

MR. RUSS3ELL: Well, of Revision is
what it is called. o

MR+ HELMAN: The Municipal Council
itsclf sits as a Court of Revisione.

THE COURT: And then it went from
that to the Asscssment Commission?

Mk. RUSSBELL: Yese

EXHIBIT 18.

Notice of the Dceilsion
of the¢ Court of
Revisions
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MR. RUSSELL: I belleve subsequent

- to youn recceiving the Judguent of the Court

of Revision, you then filed an appeal with
the Secretary Treasurer of the Alberiva Ass—~
cesment Commission, is that corrcct?

YeSe

I think possibly my learned friend will admit
thlis document.

MRk, HELMAN: I have no objection
to it going in. My fricnd wants to puv in
our Notice of Appeal to the Assessment
Commission. I have no objectlon to it going
in.

THE COURT: Notice of Appeal to
the Asscssincnt Commission, all right.

EXHIBIT 19,
Notice of Appcal to the
Asscssmens Commission.

MR. RUSSELL:" After that, the
Alberta Assessment Commisslion sat and heard
representatives Ifrom both the Municipal
District, the Defcndant, and yourself, is

- that correct? A. Yes.
Were you present at the --- ,
THE COURT: Their decision is
in now.
MR. RUSSELL: Yes, their decision
is in.

Were you pregent at that Hearing, Mr.Walden,
of the Alberta Assessment Commission?
Which orne?® S

" That was the second one.

Were they in the Court House in Galgary?

THE COURT: Where was that held?

Mk. RUSSELL: At Raymond, in the
Myniclpal office.

TiE WITNESS:. Yes, I was there.

MR. RUSSELL: Were you represented

by counegel? A. Yes, Mr.Barron was thecre,

And eventually you got a decision which 1s,
I think, now on the file as Exhibit 59
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Yese.

You arc familiar with the dccision?

Yeg.

How, therc was a viva vocce hearing, your
colicitor made reprcscentaotion at that time

to the sgscooment Commission, and I belicve
alco the lMunicipal Dictrict made represcent-
ation, and cubscquent to that did you not
supply o written bweief by your solicitor?

I don't recall.

Perhaps my fricnd will admit that.

MR. ISLMAN: I don't see vhy we
should cluttcr up this rccord with a written
bricf. Tniec caose is obviously, possibly will
cnd up in the Suprcme Court of Canada, and
are Ve going to shorten thesc argument's?

kR, RUOSSELL: Did a bricf go in from
you or your counscl?

I can't say now.

I am not going to =gk you to producc 1t.

Mr. HBLMAN: I think we put one in.
THE COURT: Was there onc?

I don't recall, Your Lordship.

MR, HELM:ANG It is right in the

dccision. The decision says that written
bricfs were puv in by counscl representing
this man.

ThE COQURT: It was 2 written
argument against the asscssment?

Mk, RUSSELL: Yes.

THE COURT: We will probably have

another onz rmch more elasborate beforc we
get through with this trial. 4 written
argument was filed?

Vi, RUSSELL: Yes.

THE COURT: 4Lnd the Commission
gave the dcecision against them?

MR. RUSSELL: Yes. '

THE COURT: " Hr. Helman admits

that thal is what harpecned. Hieg bricf then
didn't convince thc Commission so I will
probably get 2 better once.

MR. RUSSELL: Now turning to this
list of motor vchiclcs you put in as Exhibit
7, Mr. Walden,
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Yes.

Wags this list preparcd by yourself?

Yes. I marked the motor vehicles from the
original issescment List of what I consid-
egred —-—- B :

You drew this list up yourself?

Ycse.

Whot characteristics of these vehicles did
you, or what characteristics did you take in
determining that these were motor vehicles?
A11 mobile cquipment, or some of the itcms
there are part of a unit, such as that dozer
blade which 1s part of the caterpillar
tr"ictol".

Just looking at this list bricfly, this
Northwest Drag-line, it 1s power opcrated?

" Yes.

On tracks?

On caterpillar trackse.

On caterpillar tracks?

THE COURT: I supposc, Mr.
Russell, it is 2 question of argument
whether that ip, those various articles en-
umerated in Exhibit 7, comc within the cate-

- gory of motor vchicles, That ig probably a

matter of argument, This witness or a hun-~
dred witnesses covld give me their opinion.
I don't know if that would be of much help.
Yie have a clear illustration of what they

look 1likc and how they operate, and he claims

they are motor vehilcles, You may be intro-

ducing some other evidence to suggest they are

not motor vehicles. However, go ashsad. It

may be helpful to me to get what this witness

thinks about 1t. Go 2head.

Mk, RUSSELL: This Plymouth gaso-
line locomotive, I believe you said it ran
on rails?

Yes, it ran oa rails.

It was o power opcrated?

Gasoline power.

Gasoline power. And this Koering Dumptor,was

it on trocks?
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No. that ig only an illustration there. It

ih a heavy duty truck of a very short whecel
SC.

On wheels?

Yeg, on rubber tyred wheels.

And this lucker Unit, do you —- a2ccording to

the plcture there are no wheels on that item?

Therec arc wheels.

Does this Muclker Unit run on rails?

On rails.

Is it powecr operated in itself?

Blectric motor, 60 horse power clectric

motor,

Do those clectric motors cause it to move

bock and forth on the rails?

Yes.

- It dove not travel on the ground at all,

just on the rails?

On railes, yes.

These two Carryalls with the list, one on
page 3 and another on page 5, arc they
tractor drawn?

Yese

Do they have no motor in them at all?

No.

They arc trailors, a form of trailer?

Yes.

They are tralled after some other power—
operated cquipment?

Yes. My I say somcthing in addition to
that, in conncction with that scraper it-
sclf, a very similar machine of that nature
which is called a Turnapolc. You are vork-
ing now to detcrmine whether that is o motor
vehicle, and in my opinion that is a motor
vchicle, compared with other types of equip-
ment of a2 similar nature. It 1ls used for thab
gimilar purpose.

These caterpillar tractors, some of them
were equippced with accessories and somc were
not., Some of thcm had, onec had considcrable
equipment added to it. Is that correcct?

L don't get you.
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I believe the Allls Chalmers, which you
described, had some sort of bucket on the
top?

That bucket can be used on the same principle
as a dozer blade. It 1s used on the same
principle. It has various operstions.

Yese When you buy the tractor do you necess—
arily buy the dozer blade or the bucket or
the power take-pff? _
They are all additional accessories.

They are something that does not come with
the tractor?

NO- .

THE COURT: I suppose the tractor
would not be of much use in connectlon,would
not be of any use in your work without these
accessories?

That 1g right.

Would it De?

No, very little use unless you have these
accegsories., You could not haul anything.
The machine is practically useless without

a power takeQoff. ;

MR, RUSSELL: You mean for your
particular work?

Yeg, or for any type of work.

THE OOURT: In digging a tunnel,
that is what this contract is about, would
these various machines that you claim to be
notor vehlcles, would they bec of any use to
you without the: accesqorieD that are bcing
described?

None whatever.

None whatever?

No.

. The accessoriles on automoblles, Mr.Russell,

one important accessory 1s a heater in a
motor car, but you can get along without it,
It is not an essential part. That is what I
am trying to get from this witness.

These are essential.

These ars essential parts of the machine. In
other words, the machine would not be any
good for thc work he 1s intending to use it
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for. They arec not in themoelves motor
vehicles, ol cource.

MRte KUOBSBLL: They are simply
accegsorles.
THL COURT: VWi wlill hear a lot of

argenents avout that, I have no doubt, before
we pet through.

[iRs RUSSELL: What are these two
Koering Dumptors. Viere they on tracks?

No. There 1s a picture, I think, which
would define them very clearly.

They have a motor?

Motor operated, elther gasolinc or diesel.

THE COURT @ That is Exhibit 107
IR RUSSELL: Yes, Exhibit 10.
Mae HELHANS Your Lordship probably

could give us more evidence about the usge of
thesge machinece than any of us herc.

THE COURT: I think I have a clear
cnough idea of how they work and what they
are uged for. _

MR, RUSGELL: Now, My Lord, I was
wondering whecher we might adjourn now until
that 1list is prescnted.

THE COURT: Now, I don't want any
adJjournments if they can be avoided.
MR. HELMAN: I will give my lcarned

friend the list.e It 1s in ink now, and he

. can have 1it. _
. THE COURT: There are a lot of

cases waiting to be heard, when you gentlemen
get through., Wc want to go on as far as we
csn. Is this the 1list?

MLe HELMAN: This is the list I was
going to have typed

THE COURT: Is 1t in legiblc writ-
ing?

MF. RUSSELL: Yes.

THE COURT: That is furnished to

you as 2 list of the consumable goods, 1s
thnt right?

MR, HELMAN: Yes,

THE COURT: ALl right.
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MR, RUSSELL: You list these used
timbers o2s belng consumoble items. What were
they conesumed, how were they consumed in the
work?

Shoring the rock in to the tunnel. In lots
of cases ~-

THE COURT: Put that in as an
exhibit,

MR . HELRMAN: I would ask leave to
replace it with the typewritten document.
TIH{E COURT: If it is legible
writing ---

EXHIBIT 20.
List of consumable
. items.

MR, RUSSELL And then you show a
o quantity of air hose, quite a lot of air
hose, as being consumable. Was that incor-
porated into the dam?
Incorporated into the process of drilling
the rock out. o
THE COURT: What?you call it?
Mk. RUSSELL: The air hosc.
What you mezn, do you not, it simply deprec-
iates? '
Yes.
Just the same 28 o motor car depreciates
from wear?
Although the depreciation 1s much heavier.
THE COUKT: Let me look at that
for a minute, would you? Ailr hosec. I
thought that you said air holce.
MR, HELMAN: It is just stuff that
is used up in a few weeks or a month instead
of lasting for any length of time.
THE COURT: Yes., All right,
MR. RUSSELL: That air hose, is it
not like these timbers, it is not something
you use in the actual dam itself? Not
constructlion material®? :
It is construction materiale It is the same
way ag the driftcr, in my opinion. It is
material uscd in the construction, in the
excavation of rock.

20
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It weare ouvt fast. It is not-uscd like
cement, or 1ok itoclf?

No, you can lay 2 200-foot lcngth of hosc
today nnd the picce of rock comec down on it
TIiE COURT: We ghculd describe
both consumble 2nd perichable. They are
congsumablc in the scnsc they wear ovt with
usc. I don't know what is on that list,but
it prctty woll appliec to most of it.

IR, HLMAN It is juet thce rapid-
ity with which 1t wcars out.
TI{iz COURT: - Take timbers, you put

that into thercs I supposc that timber is
lost?

M. RUSSDLL: Anything that is in-
corporated into thc dam.
THIS COURT: It is useless for any

furthcr purposc except what you might get
for salvagcs

M. RUGSELL: are you familiar with
this 1ist?

Thoroughly familiar,

TH& COURT: I don't think that he
hag scen 1t.
MR, RUSSELL: Arc there any articles

which are actually incorporated in thce dam
1¢sclf besides those uscd timbers which arc
shown at 4110.00? I want you to cxplain to

His T.ordship 1f there arc any other items
which zre 1ncorporated into the actual dam
itself? .

In my opinion, Sir, all thecsc items were

rachcr consumable items and they composcd of that
air hose, pipecline, watcr linc, clcctric cable,
clecectric cable uscd in the process of tunncll-
ing. If there is a2ny danger of the cable,

the installation on the cable being broken,

we condemn the whole cablc rather than hove
men —-—-— Otherwise we can say all this mat-
erial there was not actually usced in the con-
struction of thc dam, but it was essential for
us to go ahead with our work. It was not
actually uscd in the dam itsclf. The timbers
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were not our property. None of those tinmbers
were our property. They paid for it and we
had to turn it back to them, what was left.
Am I correct 1in saying this, apart from those
timbers which are listed, none of these

items were zctually incorporated in the dam
itself? :

Not actually incorporated in the dam.

No.

THE COURT: It is only the

timbers which were actually incorporated

into the dam?

MR, HELMAN: Yes.
MR. RUSSELL: Referring to the ---~
THE COURT: Just o minute. I

just want to get enough of that. Only the
timbers were actually incorporated in the
dam, the others were all goods that deterio%
rated or were consumed with use?

MR, HELMAN: Which in time, which
would be consumed in time with use.
THE COURT: Yes, Just the same as

a motor car would wear out. We undecrstand
that now.

Mk, RUSSELL: In answering my
lcarned friend, you mentioned that this
machinery listed in thils, this equipment
listed in Exhibit 2, continued to be used in
the work and were articles which were nccess-
ary for the work?

Yesa

Is that true of tht entire list?
Yes. '

Did you —-=-

They were piecces of equipment which were
not used on the job at all, but it was down
there as an emergency for any breakdown.
The equipment was put there for the sole
purpose of us having it there, if we neceded
it.

I think that is all.
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No.8
RE-EXAMINATICN BY MR, HELIAN.

I just want to ask this wltness a few
questions abcut this consumable stuff.These
consumablo items, such as air hose, would be
used up rapidly?

Yaos, sir, rapidly.

What is the averago life cf a plece of air
hose?

Under ideal conditions, anywhere from 6
months to 12 months, but in conditions where
you, where it is being dragged along in rock,
the 1life would not average more than a month
to six wveeks.

A month to six weeks under the conditions
you were using it?

Yes.

What about cables?

Same thing. That was badly abused on account
of falling pleces cf rock, and their trailing
on the ground.

And then one of the things uontained in the
list was grease. _

THE COURT; Grease?

MR. HELMAN: Yes.

Yes. This 1is ilmmediately used, further, the
game thing applies to cdrill steel because
you are continually -shortening your gsteel.
And all of these items we have indicated are
stutf that you very rapidly consumed, not
like automohile tires that might go for a
considerable period of time?

Yes.

I see.

THE COURT: Just a minute, Mr.
Walden. On this question ol motor vehicles,
you told me that all this equipment is
mobile equaipment and in your Jjudgment, as a
matter of opinion, mobile equipment is pro-
perly nlasgified as a motor vehicle?

Yes, that is my interpretation of it.
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That is all. I just wanted to get your view.
(Witness stands down.)

MR. HELNAN: Just a minute. I
want a minute tc look through my notés. I
think we have completed the case for the
plaintiff, kir Lord. I observed that in the
list of articles which were set out in the
Statement of Claim as being motor vehicles,
in paragraph 5, I only listed at that time
certain items. At that time I listed tractors.
It is in paragraph 5, self-propelled drag-
lines, locomotives, bull-dozers, dumptors

and mine cars. In view of the evidence that
was given, I would like to add to that the
nuckers, the carryall --

THE COURT: Referring to para-
graph 5% _
MR. HELMAN: Yes, to the list in

the last sentencc of what we allege were
motor vehicles.

THE COURT: Oh, yes, , _
MR, HELMAN: The mucker, carryalls
and utility wagon.

THE COURT: Two or threc carryalls?
MR. HELMAN: Yes, three carryalls.
THE COURT: And utility wagon?
MR, HELMAN: Yecs, and the utility
wagon. : :

THE COURT: You have no cobjection
to that, NMr. Russell?

ME. RU3ISELL: No.

MR. HELMAN: I do not supposc we

have to add thosc items that we saild werec
accessories to the caterpillars, to the
tractor, such as the dozer blades. Well,
perhape we should add after the wor&
"tractors" the words "and acccssorics'.

Mr. Barron thinks I have it in the wrong
place, .that I should put the words '"and
accessorics! after the last one, after the
wordsg “mine cars", and he is right. I would
ask to add the words "and acccssories' after
the word "mine cars',
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THId COURT: That may be access-—
orices to mino care®

Iite HisLLAN: The "and acceszoricc!
is intended to cover 211 tho articles.

T COUKRT: : "Aad accassorics" to
the foregoing.”

MR, HisLMAalT: Yecs, 3ir, that is 2

better expressioun. Your Lordship has fixed
it up.

THE COUKT : I guess therc will be
no troublc in getting what you mcan. after
"minc cars"?

MR, HELMAN: Yos, add thc wvicrds
"and the occessorics to the farcgoing'.
THE COURT: In the last line of
paragraph 5. A1l right.
MR. HELMAN: That is the casec for
the Plointiff, My Lord.
THE COURT: A1l right.

No.9

Loefendants' Evidence
Bdward Walden. Examinaticn
fgr Discovery.

MR. RUSSELL: Call Mr. Heclladay

iy LorGd, at this time, beforec calling this
witness, I beclieve I could put in the
EgLamination for Discovery.

THE COURT: . Put it in whencver
you wish. Do you want to put it in now
before yoa call that wiiness?:

MR. RUSSELL: Yes. This 1s the
Examination for Discovery of Edward Walden.

" Examination for Discovery of Edward
Walden, taken Yefore J.H. Charmun, Esq., K.C.,
acting Clerk of the Supreme Court of Alberta,
Judicial District of Calgary, at thc Court
Hozge, Calgary, on the 13th day of July,4.D.
194a8.
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EDWARD WALDEN, having
been first duly sworn, examined by nir.
russell, testified asg follows:

(1-9)

) What is your position with the plaintiff
company,  Mr. Walden?

A General Manager and President of Bennett
& White (Calgary) Limited.

Q How long have you been occupying that
position or those positions?

A sbout L4 years. 3 years, L years.

Q You are the officer of the plaintiff
company who has been selected for exam-
ination for discovery in this action?

‘A Yes. '

Q You have been sworn to tell the truth?

A I have.

Q Will you please produce the agreement
between the plaintiff company and the
Crown referred to in your statement of
claim? :

(Document produced. )

‘MR. BARRON: One is the contract
and the other the specifications,
apparently.

Q MR, RUSSELL: These gpecifications

~are referred to in the contract?

THE WITNESS: Yes.

Just to identify this contract, it is

made between the plaintiff company and

His Majesty the King, represented by

the Minister of Agriculture of Canada,

dated the 22nd. of July, 1946, and

gigned by yourself?

Correct.

On bvehalf of the company?

Yes.,

I will put that contract in as an exhibit.

(Contract put in and marked Exhibit 1.)"

That contract is in as an exhibit. It

is Exhibit 1.

& -

OOy
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(15-17)
1115 9}
n
16 Q
17 Q
L
(19-24)
1119 Q
A
20 Q
A
21 q
A

05

Is thils the only agrcement between your
company ard the Crown rclating to the
work in guestion®

It iqa.

In paragraph 5 of your Statcement of Claim
you gay: "which works have not yet been
completed, ™

IR. BakROW: Speaking thore of tho
works undcrtaken by you pursuant to the
Contract, Exhibit 1.

MR, RUSSELL: Arce thosce works not
complc ted today?
THE WIL NESS: That 1is an 1ndecided

Factor. Briefly, we have itwo tunncls to
do 2.d other matters that are involved

in this contract I weculd rather not dis-
closc huere because that would be 2
qucstion we would have to take up with

Mr. Barron, but so far we have tentative-
ly becn relieved of the other tunnel but
wo have not been relieved of the contract
at pregent; therclfore, so far as we are
concerned we are still at St. Mary's job."

MR. RUSSELL: You stated you had

buen tentatively relieved. In what way
have you been teantatively relicved?
Through ncgotiations on our part with

tne Dominion Government to rcelicve ueg of
the other contreact and the other tunncl
but it hos nob been officially authorized
at present,

MR. BaRRON: I think thie aquestion
is, What is the proscnt pogition? Have

we cleared that up.

MR. RUSSELL: I will ask a fcw nore
questions, perliapse Do you otill maintain
all the cguipment originally taken to the
S3t. Mary's Dam on the location?

The majority ol it, yes.

The majority of it. ~ Do you still cmploy
a 111 staff cf men at the St.Mary's Dam?
Not a full staff, no.
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22 Q How many mcn do you cmploy at present?
A Two at the present time.
23 Q How docs this compare with your scale
of opcerations when you wecre constructing
vour first tunnel?
A An avercge between 30 and 120 moen.
2L In other words, you have more or lc¢ss
ceased operations?
A  Yes. "
(35-38)
35 Q  You mentioned removing some scrapers and
so on% '
A  Ycs. -
36 Q Werec these part of the machinery, tools
and . equipment, included in the contract?
A Yes. :
37 Q What authority had you to move thosc?
- A By permission from the Engincers,
38 Q@ Was that 2 written permission?
A No." '
MR. HELMAN: _ That question and
answer, there is nothing to indicate when it
was rcemoved. He mentioned that he rcmoved
gome of them. Here is an examination in 1948.
Surely my friend has to show some relevancy
to the present situation in 'L7%
MR. RUSSELL:
(62-66)
62 Q Mr. Waldcen, your company reccived an
assessment notice from the defendants
somg time in 19479
A Yes,
63 Have you that herc?

Document produccd. )
Document put in and marked Exhibit 2.) "

THE COURT: That is now Exhibit 2.

MR, KRUSSELL: " This is actually the
notice of the =zsscssmente It is not the

, assessment list.

THE COURT: You refer to it in
guestion 62 as an assessment notice. Now
Exhibit 4 is an assessment list. Is therc
any difference?

MR. RUSSELL: I think it is the
same thing.
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68

37

THE COURT: ' It ic now IExhibit
L then.
0 For identification, this nsscssmeut slip

A

Mk, BiRRON:
" ~the document which ycu nave., I prefer

wae mailed September 22nd, 1947, to
Bennett & Vhice, showing a tot2l osscss-—
ment of ©ib3,147.00. I belicve there is
nnother document which accowpanicd thet
asscsement siipe Is that correct?

YC S

Yes, 1t i a copy of

not to put in mine becausec I have pcencil
notes 211 over it, but it was a copy of your
document.

Q

A

a

MP. RUSSELL: I show you 2 docu-
nent called 'Personali Proporty Assess-
ment 1947 'y dated the 16th June, 1947.
Is that n true copy of the documznt you
reccived?

Yes.

With the assessment notice? As Yes,
(Document Tut in and marked Exhibit 3.)"

The onc marked 3 in the Examination for
Discovery is now here as 2.

Q

O

ind you received likewise a tax notice?
MR. 3ARRON: I haven't got it but

I am ratisfied %o have you prove your
CoNYy.

MR. RUSSELL: Do you know if the
company did rccecive o tax notilce?

THE WITNESS: Well, that I could

not =say. 1 would haove to go through

the files. I am pretty sure that any-
thing that camc in connection with this
irom wne time the first notice came out
are turned over to Mr. Helman. I don't
rccall having a reviscd assecssment tax
notice 2t 2ll. The only things I remcmber
are these and this onc here. (Indicating.)
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(70-89)
"70 Q
ii-Zl' Q

88

IRe RUSIELL: Will you have a
further look for that notice? I would
like to have that produced when you have
a chance to go through your files.

iks BakRON: Wwe will let you know
definitely, ycs. I think it is more or
less common ground that you have done
everything as far as you can to see that
this property was assessed and we zare not
guestioning it."

MR, HELMANG: I am not now question-
ing whether they have done everything to
asses this property., I think they have
done too much.

THE COURT: Not a question on the
Exemination for Discovery. Go ahead.

MR. RUSSELL: (reading§

MR. RUSSELL: Now in paragraph 8 of

your Statement of Claim, you say: 'The
defendant threatens to seize the goods and
chattels of the plaintiff....' I want you
to produce all your lctters, notices and
correspondence between the defendant and
yourself relating to these threats you
mentioned. (Letter produced.) This
letter is dated April 5th and is from the
Municlpal District of Sugar City No,5 to
Bennett & White, Calgary, &lberta, and
asking for taxes and psnalties cmounting
to 83,915.27. Would you mark that as an
exhibit?

"(Document put in and merked Exhibit L.) "
I believe it is in here as Exhibit 6.

THE COURT: It ie in now as 6%
MR. RUSSELL: Yes.
THE COURT: : A1) right.

MR. RUSSELL: (reading)

Now what other correspendence or documents
have you which you received from the
defendant?

MR. BARRON: The only other docu-
ment received from the defendant, emphaz-
ing the defendant, is the Notice of

10
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76
77
78

79

89

Decision ol the Court of Revision,

A Hhke RUSSHELL: Pessibly I had better
tnke this in scquence then., As o result
of whig ascegsment your company did cer-
toain things. ‘ould you outline what gsteps
you took and what documinta you reccived
as a2 result of dic-agrceing with this
0SS0 8sSMCNTo

A THYE WITNESRS: wWell, not being sat-

igficd with the asscsement we took the
matter vup and asked Messrs. Helman, Mahoaffy
& Barron Lo act for us. From then on the
mattecr ang been turned over to thoem.

al What did they do under your instructions,

R, BAARON: Filed with thc munic-
ipality 2 complaint.
£ THE WITWESS: Filed with thc munic-

Ipality a complaint dated the 15th of
October, 19L7.

Q Mk, RUBGELL: ind this 1s 2 copy of
your complaint?
b Yes,

(Document put in and marked Exhibit 5.) "
That document wag put in and marked Exhibit
5, which ie Exhibit 16 here in this trial.

THE COURT: It is what now?

Mo RUBSBLL: Number 16 on the trial.

THE COUFT: 167

M., RU33DLIL: Yes.

Q] When was that complaint sent?
Mire BARRON: It was mailed on
Cetober 15th, 1947,

A THE WITNESS: iMailed on Oc¢tober
15th, 1947.

Q MR, RUSSELL: What occurrcd then?

A A Letter was vwritten oa October 25th,1947.

Q@ By whom?

A By Mr. S. Helman,

Q To whom?

A To the Sccretary. trcasuver of the Munic-

ipal District No. 5 ol SBugar City, Raymond,
In short, it stated your objection to
this assccement?

(D
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" A It stated our objection to this asscgs-
ment.
80 a I will put that in as Exhibit 6.
(Document put in and marked Bxhibit 6.)"
That ie Exhibit 17 herec.

"81 Q That is his lcttcr?
4 That is his letter, yes.
382 Q@ And when was that mailed?
A It is dated October 25th.
83 Q Ag a result of this, what documents did

you receive?

A The decigion of the Court of Revision

dated Novenber lst, 1947.

84 0 When did you reccive that?
M, B.AHERON: We can assume it wa
rcceived chortly after that date.
(Document put in and marked Exhibit 7. o

The dccision of the Court of kevision is

Bxhibit 16 here., It is 18 in this trial.

"85 9] MR, RUSGSELL: Will you procecd to
tell us what occurred from the date of
receiving that Notice of vecision?

A Notice of Mippeal was filed on our bchalf
to the Alberta Assessment Commiseion.

86 Q  When was that £ilecd?

A Filed on the 6th day of November, 1947.

87 0 I show you a copy of it. Is that correct?

i Yes.

(Document put in and marked Exhibit 8. )"

That ig Exhibit 19 at this trial.

"33 Q@ Will y»u go on, please, in seguence.
After filing this Notice of Appeal to
the n»SGS“HEnt Commisgion?

A The appeal was heard at Raymond on Nov-
cmber 28th, 1947, and the decigion was
handed down by the Alberta hAssessment
Commigsion on the 13th day of January
1948.

89 Q 4ind I show you a2 copy of the decision?

A That is correct.

(Document put in snd marked Exhibit 9.)"

The BExhibit is now No. 5 in this trial.
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3 When did you receive Exhibilt 2, the
Asgeessment Notice?

A This is dated the 22nd of september, so I
presume we received it around that date,
the 22nd of 3eptember, 1947.

Q@ And Gxhibit 3, the Personal Property Assess-

ment, was included with it, is that

cerrect?

Yes.

You allege in your 3tatement of Claim,

paragraph 9(1) that you are the agent,

that tke plaintiff is the agent of His

Majesty the King?®

A Yes.,

Now, this is really part ef guastion 96. The

question follows on at the top of page 22.

MR, RUSSELL: I think we will have to
have Mr. Charman come in.

{lirs Charman was called in and after some
diecussion the examination continued.)

A THE WITNESS: In my view there is no
gpecific clause in the contract which con-
stitutes the plaintiff thc agent of the
Crowvn. It is a matter of interprcting the
agrcemcnt as a whole."

MR. HELMAN: I wouldn't have madc

it part of thc record. It is purcly a

question of law. Your Lordship will scc by

lecoking at tue discussion that Mr. Russcll
insisted on thc witness, who has never troubled

P R =

answering a-.guestinn 2bout what he knows, to try

and see what gpecific clause in the contract

THE COURT: Read all that discuss~
ion preliminary to thc question.
MR, HELMAN: I don't think it is

admissible. What is thc good of asking a
witnces what is contained in a covenant.

Tke contract is therc.

THE COURT: If you want to put it
in, it will go in subjcct to Mr. Helman's
objection. Whether it should go in, it is a
auestion of law. I don't suppose a layman
cculd be cxpected to sgay whether the contract
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contained anything.

Mi. HELMAN: The same problcem
camc up at the Appcllatc Division when on
part of this Ixamination my fricnd went to
the Appeal Court, and he is trying to get an
answer to thc gquestion as to the allegation
that the chattcls werc the property of His
Majesty, and irr. Justice Ford caid: "Even a
lawycr, much less a lay witness, would proper-
ly decline to truncate the documcnt whlch
must epecak for itself."

- THE COURT: - I suppose you inter-

pret that contract to .say that they were not

- the agents. They will say they werc the

agents. What do you cxpect a layman to say?
What doecs hc know about it, i1f the lawyers
can't agrec. " How can you cxpect him to say
whether there is-something in that contract
that makes him an agent of the Crown?

Mk. RUSSELL: Simply thc facts

. which they are relying on to their agency.
© . THE COURT: If you want to put

it in - I don't think it should go in -

if you insist, it cannot have any wecight,
it 1s a-question of law. It is onc of the
very things you two men are fighting about.

MR. RUSSELL: BExactly, I will take
that question out. : '
THE COQURT: Why try to cmbarrass

g layman who docs not pretend to have any
knowledge of such matters? You won't try to
put it in thcn? :

MR. RUSSELL: : No.
(97 98) |
"97 Q@ MR. KUSSELL: You are still under
oath?
A Yes.
98 Q Have you any ethcr authority for saying

that you are the agent apart from your
contract? -
MR. BAKRON: No, we rcecly entircly
on the contract, Exhibit 1. -

A THE WITNESS: : Yegse "

10
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a THE COURT : I pgucss they will
have to deo that whether he says so or not,
Iire Ruagscll.

k. RUSOSELL: And then on page 31,
iy Lord, quustions 133 to 135 includivec.

THE COURT: 1352

Miv, LUSSELL: Queastions 133 to 135

inclusive.
10 (133-135)

"132 @ Yc have gone through the proccdurc by
which you nappeal to the Court of Revision
and tnc Alberta Asscsement Commiseion, is
that corrcect?

A Yige
154 Q You rcceived copics of the decisions in
both casce.

A Ycae
135 Q And in Dboth cascs thosc proccececdings were
20 initiated by the plaintiff iteclf?
A That is correct.
(147-148)

147 Q Mite WUSSHELL: Can you make a gen-
cral gstatenent on that?

A The majority of «the cquipment that was
used on 5t. Mary's tunncls isg etill in
the handg of our company cither in
Albcrta or B.C.

145 Q Do you know what happcned to the bolance
30 off the guipment? You say the majority is
in your hands. ¥hat happencd to the bal-
ance of it, generally? M -

Mir. HELMAN: This is gll Just as

inndmigaible ng the other. This is 211 the

same probvlcem as to whoat we have hnd at the

date of the Examination in '48, in July 1948,

anrd hag no rclation.

THE COURT: Ee iz spealing of its
whercecabouts on the dalte of the Dxaminoation?
L0 MR. HELMAN: Yes. How is it adm-

issible in view of Mr. Justicc Ford's judgment.
I have said they wanted it for us in conn-
cction with thc seizurc. ‘Are we worricd 2bout
a scizurc herc? I dislike intenscly putting in
something to na devious purposc.
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THE COURT: ' You can put it -in.
I don't know if it is, if it has any cffcet
onc way or the other. : :

(149-150)

149

150

A (to Q.148) When I make that ststement,

cquipment that we shipped out to Van-

couver, somc of it was getting old and

whot Vancouver may have done in tradc-in

of a Cat or Scraper on 2 new picce of

cquipment, I am not preparcd to say.

That is why I say the majority of the

cquipment is still in thc hands of our

company.

How much of it is in the Municipal Dis-

trict of Sugar City still?

You mean in dollars and cents?

If you ~re prepared to value it that way,

on the basis of asscessment, ycs.

MR. BAKRON: Mr, Walden says there

is going to be an inventory taken very

ghortly. Now wc¢ will give you 2 copy of

that inventory. When will it be taken?

A THE WITNESS: Within the next few
weeks, "

THE COURT: That is referring to

what we dealt with a little while ago, that

list of equipment you didn't think was ncc-

cssary. I overruled it after entry?

MR, RUSSELL: Yes.

THE COURT: - : Why put this in? It

O

O

ie rclating to the same thing. If I am right

in kceping out that list we talked about 2
while ago, I must keep this out too, It is
the same subject exactly.

Mk. wU33ELL: It is, actually. It
ig the same topic. ;

THE COURT: Well, don't read it.
kK. RUSSELL: To what cxtent will

you permit thcse questions to go in, 147 ond
1482
THE COURT: You are familiar with

this Examination for Discovery. I don't know

what is in it until you start to rcad it.
MRo. RUSSELL: Would you 1like me to
start again?
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"His COUKT ¢ I think I hnd better
eliminate this reference to vherc the stuft
vas in 1943, Tliminate this question. IC I
nm right in prohibiting you from £iling o
list, T thinlk that should go out as well in
the Lxawminotion for Discovery.

I, RUBSELL: Yes.
Tris COURT: Cut out question 147

and 1L8 then. And now where do you want to
begin ngoin?

Is there much more of thig Excmination?

iH. KUSSELL: Just about through.
Tacre is just o letter we received purcsuant
to the ---

THE COURT: Any more from the
Exomination?

Mke KUSGELL: This is 2 part ol the
sxamination for Discovery.

THE COULRT: Where is it mentioned
in the Discovery?

MR. KUSSELL: Actunlliy, certain

questions werc objeccted co, and the plaintiff
was ordercd tuo answer them and o letter was
supplicd to us by liessrs. Helman ---

THL COUKT: The answers camc to
vou by mail?

Mk, REUSSELL: Yes.

THE COURT: If you will Cilc that,

it will be BExhibit 21.. These answers are
cerrect, are they, Wr. Hciman?

VR, HELIAN: I have no objcction
to it.

EXHIBIT.-21

A letter.
THE COURT ¢ No objection. IlMadc
latcr by lctter. What 1s the date?
. MR, RUSGELL: Letter dated November
10th, 1948.
THE CQURT: All right, recad it.
MR. KUSSELL: T will recad you this

question.
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THE COURT: Are you putting all this
in as part of your case? .

tir, RUSSHELL: Yes.

iit. HELMAN: I said I had no

objection to my friend reading it, but
ouestion 137 is Jjust the same thing all over
again as to what happened in July.

THE COURT: Go ahead ond read it.

I guess we will wait until after lunch. This 10
case gives promise of consuming most of the

dnye.

(Court adjourned at 12:40 P.H.)
COURT RESUMED AT 2:00 P.H.

MR. HELMAN: I have had Exhibit
20, which was the consumable items, duly
typewritten, and I was wondering if I could
subgtitute that for the written one?

THE COURT: Have you seen it,
¥r. Russell? 20
Mk, RKUSSELL: I think - I have not

had the opportunity to compare it but I guess
it is 211 right.

THE COUKT: It will be substit-
uted for, or Jjust pin them together and maoke
them onc. The other isn't too legible. ALl

right.

MR. RUSSELL: I think we can cut

down 2 bit on thc amount of cevidcnce we are

going to bring in this afternoon. I undcr- 30

stand that my friend is agrecd that as far as
the procedurcly aspcects of the Asscssment

aAct and thec Funicipsal Districts Act arc con-
ccrned, thcy are in full compliance, 2nd he

is not asking us to prove thosc various steps,
and the argumcnt is really on whether or not
wc ghould assesgs at all., I thinik I am corr-
ect in that, Mr ---

MR. HELMAN: Vi have ncver sct up
anything to the contrary in my Statcment of Lo
Claims You arc guitc corrcct.
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Mk. RUSSBLL: I didn't want any
objection comewhere aleng the line that we
hove not proved some mechanical operation of
the Act. The Court of Revision, the Alberta
Agzscgsment Commission found that they are in
conpliance witn the Act, and it will --~

THié COURT: —~~ With all procdd-
urely requircments of the Assessment Act and
llunicipal Districts ict havec been complied
with.

MR, RUSSHLL: Yes.e I will call
tir. Holladay

No.1l0.
Defendants' Evidencs
Dannel Marler Hollatay

Examination.

DANNEL MARLEx HOLLADAY

having been first duly sworn, cxamined by IHr.
Kussellt, testified ns follows:-

Q Mr. Hellacdoy, you are Zucretary Trceasurer of
the Defendant Municipality?

A Yecg. :

Q And how long have you had that positicn?

A Since July 1st, 1942.

Q Since July 1st, 1942. And you have hcld
that position cortinuously since July 1lst,
19422
Yes.

Oy

And I am going to show you a certified copy
of a by-law which, My Lord, I think is
admissible, undecr Section 271 of the
Municipal Districts Act, in lieu of produc-
irg the Minute Book.

THE CCURT: 4 certified copy of
a by-law?
MR. RUSSELL: By-law Number 67. It

is actually assessment on Personal Property,
authorizing him to ass2ss personal property?
A That is 2 copy, yes.
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That 1s a by-law that was passed at the
meeting of the Municipal Coun011 ‘on April 3rd,

19472

Yes.

THE COURT: What date does it
bear? ‘

MR. RUSSELL: April 3rd, 1947, My
Lord. .

THE COURT: - That will be Exhibit
22. '

THE CLERK: Exhibit 21 wasn't
put in. _

THE COQURT: Yes. You didn't get
that marked.

MR. HELMAN: I shall object to the

letter. I sald I dian't want my friend to

put any questions about the proof of the
letter but I was objecting to it going in
because it covered exactly the same thing we
have been debating all morning, custody of

the goods in 1948. :

THE COURT: Well then, it goes

out the same as the rest of the questions
following on that matter, Mr, Russell, doesn't
it, if that is all it contains?

MR. RUSSELL: That is all it
contains, My Lord. '
THE COURT: Well, I deon't think

it i1s admissible, If the other material
wasn't admissible that wouldn't be either.
That was all that was attempted. We won't
put i1t in then. I will just cancel it then.
It is not marked. Now, this certified copy
of the by-law will be Number 21.

. EXHIBIT 21

Certified copy of

, -By-law No. 67.
MR. RUSSELL: .

I will show you a
certified copy of by-law numbér 68, which
permits you to tax --

THE COURT: , The document speaks
for itself. '
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MR, RUBSELL: Yes. Should we rcad the
hy-=-1law?

THE COURT: I don't think so.

MR, RUSSELL:S It is a true copy of

the by-law on the Minutes?

Yes.

And iv is duly certified wlth tre seal of the
Municipality and signed by the Reeve and the
secretary Treasurer?
Yes.
THE COURT: Thet will be Exhibit
22.
EXHIBIT 22
Certified copy of
By"L&W NO. 680

Those are by-laws allowing him to do what
he did in connection with this assessmernt?
MR. RUSSELL: Yes.

Was either by-~-law 67 or 58 ever guashed?

No.

They are still in force, do you know?

Yes, they are. Dardon me, 68 refers to 1948
only., That is the by-law that states the
mill rate that year, and for that year only.
Insofar as being valid is concerned, it has
never been quashed?

THE COURT: They were both
apparently passed in April 1947%

MR, RUSSELL: Ves, My Lord.

THE COURT; All right.

MR. RUSSEIL: In 1947 was therc anm

agsessor appointed by the Municipal District,
the defendant?

Yes.

Who was that assessor?

William A. Carmichael.

THE COURT: Appointed when?
When was he appointed?

It was early in 1947. ©Now I would have to
refer to the Mirutecs.

I don't know whether the dates are of any
importance or not. He was appcinted to make
an asscssment for 19479
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YbS. ! ’ .
MR. RUSSELL By the Municipal
. District of Sugar City?
A Yes. C -
THE COURT: Any questions, Mr.
Helman? , :
MR. RUSSELL: One other guestion.
2 Did you ever rececive thc taxes in this
matter?
.l."\\ NO.
Q Have .you received any money on. account of
taxes from Bennett & White in connection
with this assessment?
No, sir. :
You have not?
NO, gir.

O

&80

‘No. 11 : _
Cross - Examination.

CROSS-EXAMINATION BY MR. HELMAN.

Q There has been a by-law in connection with
the collcction of personal taxes, that is

-being marked Exhibit 21, which purports was
possed at a meeting held on the 3rd. of April
1947, Did you send out a written notice of
that meeting? ‘e

A To whom?

Q To the councillors?

A We didn't need to, it was a regular. msetlng.

Q What date was it held on?

A 3rd April, 194L7. o

Q 3rd of April. What do you meen, it was a
regular meeting"?

A That is a mecting set Dby StAtute, isn't it?

Q Well, I am asking you what you mean by it
being a regular meeting. - That you didn't
have to give notice in writing of it?

A I don't think we did.-
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You don't think you did. The 3tatute I am
reading says:—- "... give written notics of
the meeting tou each counciller by mailing the
gsame to his address at least six clear days
prior to the date of the meseting, or by per-
sonaxly delivering it to each councillor---"
what I am trying to get at, was there a rnot-
ice sent out of tnis meeting, whether it was
right or vrong?

I can't remember.

Well, will your books show it%?

Not the Minute Book.

The Minute Book?

No.

Have you any way of finding ous?

I don‘t know that I have.

30 you cun't give us any evidence by which
you can say positively that notice was given
of this meeting at which this by-law was
passed, notive in writing to the councillors?
All of thesc councillors were there.

All of them were there?

They were all presecnt.

Who were they?

May 1 see the Mirutc books pleasc? Have you
got that kere. Those prescnt were Councillors
Je.D., Brcwn, L. Nelson and J.W. Banis. ind
the Comneillers elect J.S. Henry and W.V.
Pcterson.

Trerc werc thrce merbers of the old council,
is that right?

Yes.

wWhen did they go out of officc?

I woulé@ have to check my records to be sure,.
When do you think? Were they still councill-
ors at that time, or had they gone out of
off'ice?

They were still councillors at that time.

A11 the council men?

-Those three were.

That is the whole council board,those three?
Yes, and the other two wsrc elected a month
before, in March, at the gencral clection.
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These three constituted your whele board of
councillors? The old ones were the whole old
boerd? There are only three councillors
appointed by the Municipal District of Sugar
City?

There are five.

Whot about the other two?

Theilr terms expired, and there were two men
elected to £ill those terms. They were the
same two men. They were re-elected.

And there were five present at this meeting?
Yes.

And they were the same five who had been
council men previously, only two had been
re-eclected?

Yes.

THE COURT: The geme five?

Yes.

Two out one year, three out the next?

No, two go out each of two years, and one
the third year.

I see,
They serve three year terms,
MR. HELMAN: So that the whole

‘Board of five of them were personally present

there, that is your oath?

Ycse

They were all there in person on that occasion?
Yes,

And they werc present throughout the whole
meeting, the five of them?

Yes.

You were there yourself?

- Yes, I was there.

THE COURT: The Municipal Council

consisted of five members?

Yes.

4nd they were all present.

Yos.

MR. HELMAN: And you were there?
-Yes. '

So you know they were there?
Yes.
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And can you tell me from the Minute Book,can
you gsay whether or not notice ol that meeting
wos given in writing¥ '

I can't tell from the Minute PBook.

You can't tell from the Hinute Book. Is
there any place you can tell from?

Well, if I notified them by letter, I would
hove 2 copy or the letter. But it is poss-
ible I telephened them, but I don't know if
I gave them notice.

You don't know whether you gave them notice?
No.

Do you know whether you gave them notice it
wos intended to pass this kind of a by-law
dealing with Personal Proparty?

Gave thcm notice before tnc mecting?

Yes?

No, I don't.

That 1s all.

MR. RUSSELL: That is all.

THE COURT: That ic all, thank

ycu.

(Witness stands down. )

MR. RUSSELL: Call Mr. Carmichacl.
Ne.l2

Defendant’sEvidence.
W3illiam Archibalid Carmichael.
Examination.

WILLIAM ARCHIBALD

CARMICHAEL, having first becn duly sworn, exam-
ined by Mr. Russell, tescified as follows:

Q

A

I believe, Mr. Carmichael, you arc the assess-
or for the Municipal District of Sugar City
No. b?

Yes.

And you were the party who made this assess-
nent which is being couwplained of in this
accion?
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That is right.

Would you tecll His Lordshlp how you made
this agsessment?

Just exactly what do you mean?

Where did you go? _

THE COURT3s : - The method you
adopted?

By examination of the particular items that
have been listed on the premisecs.

MR. RUSSELL: ~ On what premiscs are
you referring to?

Well, you will find at the top of the list
the exact section, township and range where
they were located at that property known

as ===

Let me show you Exhibit 2.

THE COURT: Show the w1tness that.
This is Exhibit 2.

At the top of this list was shown the loca-
tion of the property, the North half of
Section 5, and the South half of Section 12,
Township 5, Range 2.4, West of the L4th
Meridian,

‘Township 5, Range 217

Ye s,

Is that land within the Municipal District?
Within the Sugar City Municipel District.

In this list here, and those articles ---

" You have seen that 1ist before?

Yes, that is the list that was prepared and
there is my signature.

And this 1s the valuation which you put on
that property for the purpose of assessment?
They are.

In whose custody was this property?

MR. HELMAN: My friend can ask

any question about anything that he saw, any
man who was there, but using the word
"eustody" is not a proper gquestion.

THE COURT: " Who did he see? Who
did he get information from?
MR. RUSSELL: Who did you sce?

- Mr. McAtee, the Superintendent, part of the

time.,
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THE COURT: What is hic name?
Mr. McAtce, and the Timsekecper.

MR. RUSSELL: The Timeckeeper for
whom?

Bennett & White (Calgary)Lid.
Who is Mr., Mcitee superintendent for?
I belicve the gsame firm,

THE COURT: Through the Superin-~
tendent and the Timekeeper of this plaintiff
company?

Yes.

MR. RUS3SELL: Did they show you

around at 2ll?

No, not particularly. I was told that, on
any particular item that I wished to get in-
formation, I could get from the different men
operating the different picces of equipment.
Who told you that?

Mr. Mcitec. - :

Did you go to any of those men to get any
information, any of thesc opcrators?

Yeg, at times.

Who were the operators working for?

aAs far as I know, for the Defendant company.
The Plaintiff company?

Yes, the Plaintiff company, rather.

Now, in this 1list, Exhibit 2, has that in-
cluded everything thet you saw in that area?
No.

How was it that there were some items not
included that you gaw?

" They were itcms that I classified as cxpend-~
able items that would bec used up in the act-
ual congtruction, that werc not included in
that listv.

What doecs this list include?

That list includcs what I considered,
believed to be personal property as described
in the Assessment Act, which is not specif'-
ically excmpted in that Act.

THE COURT: I take it these expend-
able items were i1tems you considcred were
not assessable under the Statute?

Yes,.
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Put it that way.

Yes. . .

MR, RUSSELL: You assesscd certain
buildings, I believe, on the premises?

Yes,.

On what bas1a did you make your assessment.
there?

. On two-thirds of the valuation after making

sllowance for the fact that those buildings
were of a temporary nature, and that
when the construction work was complcted

. they would have less value than a permanent
building. The valuation I considered very

low on thege bulldlngs.

WHAT ——- '

THE CQURT: - . - -Are you serlously
contesting the valuation?

MR, HELMAN: We never.have,.My

Lords I am just trying to find out what
this is all about. I am intercsted, as
Your Lordship is --- : = -

THE COURY: I don't think that
is any issue at 2ll as to whcether Mr.
Carmichael's assessment was fair or not,
fair as to valuation. I don't think that
the plaintiff 1s attacking that at all, If
they have to pay the .taxes, they will pay
them., The amount 1s not a serious matter.
All right. _

MR. RUSSELL: Were any reprcsent-
ations made to you as to the ownership of
the articles listed on Exhibit 2%

No.

MR. HELMAN: The question is
improper, - "were any representations made
to you as to ownership'". Representations
by whom? As to what ownership?

MR, RUSSELL: Had the answer bcen
"yes" I might have cleared that up for you.
THE COQURT: The situation would

be this, you thought you werc assessing
Bennett & Whitc property?

Naturally. '

Whether you were or not?
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That 1is- the question today.

That is the qucstion I have to decidc.

MR. RUSSELL: I am showing you
Exhibit 7. This ig @ llgt of Personual Prop-
crty which in Mr, Wa ldcn'° oplnlon are motor
vchicles ard which you as secd as perconal
property. What have you to say to that?
Well, in my opinion they are. Nonc of them
ore covered by The Vehicle Act. That is my
opinion in the Instructions to Assessors iss-
ued by the Dircctor of Assessment,

MR. HELNAN: How arc wec getting
that in?

MR, RUSSELLs We don't want to
hear that, '

THE WITNESS: You don't?

MR. RUSSELL: MNo.

I take 1t none of these are wotor vchicles
within the mecaning of Personal Property items.
In other words, I mentioned the articles

that were not specifically excmpted, and
those are the articles I considerzd werc not
specifically cxempted.

Do you know 1if, or which of these articles,of
those artvicles mentioned in that Exhibit 7,
were not actuallv used? Can you tell us
that? :

No, *they were, scue of them were just stand-
ing on the prupcruvy, not in usec at any time
during the time that I was therc making the
assessment,

Can you name which of those that would be,

on that list, Exhibit 772

Thoat would be difwicult to do. This Owen
bucket was onc item that was not in use and
one dozer hlade, I don't know if it was this
particular one here or not, but an ecxtra
dozer blade on the property. And these Kopp-
¢l Mine cars were not being used .at the time
of the asscssment. And this Utility Wagon,
or it was called a Jumbo, was not actunlly

in use and these three dozer blades were not
attached to any piece of cquipment at the
time. I belicve there was another item that
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was not on here that was taken from one of
the pieces of equipment, that was a Power
Unit, ©Oh, it is on here,; the Caterpillar
Power Unit. That was not actually on. the
equlpment at the time I was there. .1t was
being repaired.

How long does it take you to make up the
assesament? _ _
About three dayse.

Where did you stay during that time?

I stayed at the camp.

. What Camp?

At the Bennett & White (Calgary)Limited
campe.

When you say those articles were not in use,
do you mean they were not in use during
those three days?

Ags far as I know, they were not. Various
items were being changed during the course
of the work, but as far as 1 can recall,none
of those particular items were put to use
while I was there. '

During those three days when you were at the

Bennett & White camp, what other people were

there besides Bennett & White employees
actually using this ecquipment? '
What other people?

- Yes®

No one, &s far as I know,
No one other than Bennett & White employees.

‘That is all.

No,s13
Cross Examination.

CROSS-EXAMINATION BY MR. HELMAN.

Q

A

Where do you live, Mr. Carmichael?
The City of Bowness, of which Galgary is
a suburb,
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Did you have 2 pleasant trip to Lethbridge?
Very preasant, thank you. The wheels of the
car I was riding in werc slightly £lat but
outgide of thot --- _
THE COURT: That is all, Nr.
Carmichacl.

Thank you.

(Witness stands down. )

MR. RUSSELL: : In view of the posi-~
tion which I think that the plaintiff has
taken, I do not think there are any more
witnesses I nced to call in this matter.

THE COURT: All right, that is all
your evidence?

MR. RUSSELL: That is all. .

THE COURT: Well, Gentlemen, do

you want to argue this thing now, this after-
noon? It appears to me to be really a quest-
ion of law on this matter, There is no
dispute about any tax.

MR. HELMAN: = I am entirely in

Your Lordship's hands, if you would just as
soon have us put in written arguments.

THE COURT: I would like it that
way, whea it is purely a question of law. In
this case, it apvears to me to be in that
category. If you want to argue ic¢ now, all
rigut, or submit a written argument within any
reagonable time, whichever you prefer, I
would prefer written arguments. If you
prefer th2 other, I can sit herc and listen
today.

MR, HELMAN: . - No, I have no belief
in my. persuasive power of talking. I would
like Your Lordship to fix a time to have our
argumenc, ond then cither party would have

leave to, within other fixed time, to reply

to any argument. And if there is any point
that has becen raised that they think they
have not covered in their originsl argument

THE COQURT: - Whatever time you
want - 10 days? Two weeks?
MR, HELMAN: : In" you will give us

onc week to put in argument and then another
week to put in a reply?
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THE COURT: : - - . Yes, Is that quite
agreeable to you, Mr Russell?

‘MR, RUSSELL: Yes., e

THE  COURT: ' You can file your

argumént with the Clerk of the Court, and
any reply when and if, and that will give
you time for plenty of deliberations. I
guess that is all we can do with this
matter today.

(Which concluded the Hearing:)

Work to Dbe
done

' _EXHIBIT 1. (Plalntiffs)
- THIS INDENTURE made the twenty—

second day of July,  one thousand
nine hundred and forty-six,

BETWEEN:

HIS MAJESTY THE KING, represented

herein by the Mlnister of Agrlcult—
ure of Canada, -

of the first part
- and |

Bennett & White Calgary Limited,

Toronto General Trusts Bullding,
Calgary, Alberta,

of the second part

WHEREAS the -party of the second
part, for the consideration herein-
after mentioned, has agreed with
the party of the first part, to do,
furnish and perform the works, mat-
erials, matters, and things requ-
ired to be-done, furnished and pcr-
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formed, in the manncr hcreinafter
described, in conncction with the
Tollowing work or works, namly:-

Diversion and Irrigation Tunncls
St. Mary Dam Project.

NOW THIS INDENTURE WITNESSETH
that thc said partics hercto
10 hereby covenant, promisc and agrec,
. ¢ach with the other, as follows:

Intcrpretation l. In this contract the foll-
owing words shall, unlcss thc con-
text require a different meaning,
have the following meanings resp-
ccetively, that is to say:-

"His Majesty", or other words
reclative therceto, or of like
import, shall mecan and includc

20 the rcigning Sovercign or the
gsuccessors or assigns of the
Sovercign,.

"Contractor'™, or othecr words
-relative thercto, or of like
import, shall mean and include,
irrcspective of se¢x or number,the
party or parties of thec sccond
part as above designated or des-
cribed, jointly and scverally,and

30 their and cach of their executors,
: administrators, curauvor or succ-
cssors, or assigns(duly consented
to under this contract).

"Minister", shall mean the pcr-
son holding the position, or act-
ing in the capacity of the Min-

"~ ister of Agriculturc, for the time
being, and shall include the per-
Lo son holding the position, or act-
ing in the capacity of the Decputy
Minister of Agriculture,for thc
time being.
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Y"Engineer®, shall mean the
- senior engineer employed under the
authority of the Prairie Farm

~  Rehabilitation Act or such other

engineer as may from time to time
‘be designated by such senior eng-
ineer qr the senior edministrative
officer employed under the said Act:
Provided that every order, direct-
ion, certificate, instructions .or
decision given or made by any
engineer other than the senior eng-
ineer shall be subject to the app-
roval of. such senior engineer; and
‘may be cancelled, altered or other-
wise modified by such senior engin-
eer, as he sees fit.

”Wérk_or works", shall mean the

- “wholé of the work and materials,

" matters and things reguired to be
done, furnished and performed by the
Contractor,as above described,under
this contract. o

2. All the covenants and agrce-

~ments in this contract binding on,

. and all the provisions in this con-
tract inuring to the benefit of,the
Contractor shall, respectively, be
binding on, and inure to the bene-
fit of the executors, administrators,
curators, successors and assigns
(duly assented under this contract)
of the Contractor, and all the cov-
enants and agrecments in this con-
tract binding upon, and all the pro-
visions in this contract inuring to
the benefit of', His Majesty, shall,
respectively be binding upon and
inure to the benefit of the succegs-
ors and assigns. of His Majesty.
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3« The Contractor shall, at
his own expcnse (except as in this
contract othcrwisc specifically
provided) provide all and every
kind of latour, supcrintendencc,
services, tools, implements, machin-

cry, plant, materials, articles and

things nccessary for the due cxcc-
ution and complction of all and
cvery the works set out or referred
to in the gpecifications hercto ann-
cxed and in any special specificat-
ions referrecd to therein, and. sct
out or refcrrced to in the plans and
arawings prcpared and to be precpar-
ed for thc purposes of thc work,and
shall forthwith(or within seven(7)
days from the cxccution thereof)
commence the works and diligently
execute and fully complete the re-~
spective portiong thercof, and
shall deliver the werks complete
in.every particular to His liajesty,.
on or beforc the date or datcs
following, viz:-

Diversion Tunnel -April 24,1947
Irrigation Tunnel-April 23,1948

4. The works shall be constr-
ueted by the Centractor and under
his personal supervision of the
begt matcerials of their scveral
Xinds, and finished in the best
and most wobkmanlike manner and in
the manner required by and in
strict conformity with this con-
tract, the said specifications and
spccial specifications, and the
plans and drawings rceclating thereto,
and the working or detail drawings
which may from time to time be furn-
ished (which said specifications,
and special specifications, plans
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and drawings are hereby declared to
be part of this contract), and to:

the complete satisfactlon of the
u_Engineer.

5 The ‘work shall be commen-
ced, carried on and prosecuted to
completion by the Contractor in all
its several parts in such manner and
at such points and places as the
Engineer shall, from time to time,
direct, and to his satisfactidn,but
always according to the provisions
of this contract, and if no direct-
ion is gilven by the Engineer, then
in a careful, prompt and workman-

- like manner.

6. The several parts of this

.contract shall be taken together,

to explain each other and to make
the whole consistent, and if it be
found that anything has been omitt-
¢d or mis-stated which is necessary
for the proper performance or com-
pletion of any part of the work,the

~ Contractor shall, at his own expense,

exccute the same as though it hadi~ -
been inserted and properly described,
and the correction of any such

‘omission or error shall not be

deemed to be an addition or devia-

"tlon from the works hereby contract-
.ed for.

7. The Engineer may, in writ-

~ing, at any time before the final

accepbance of the works, order any
additional work, or materials or-
things, not covered by this contract,

to be done or provided, or the whole

or any portion of the works to be dis-
pensed with, or any changes to be
made which he may decem expedient, in,
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or in regpect of the works hcrehy
contracted Tor, or the plans, dim-
cnslons, character, quantity,quality
ticgeription, location or position
of thec works, or any portion or por-
tions thercof, or in any maté¢riale
or things connccted thercwith or
uged or intended to be usced therein,
or in any other thing connccted
with the works, whether or not the
cffeet of such orders is to increase
or diminish the work to be done or
the materials or things to be prov-
ided or 3Sha cogst of doing or prov-
iding the samc, thec Engincer may,

in such order, or from timec to time
ag he may scc fit, spececify the time
or times within which such order
shall, in wholc or in part, be com-
plied with. The Contractor shall
comply with every such order of the
Engineer. The decision of the

‘Engineer as to whether the compli-

ance with such order incrcases or
diminishes the work to be done, or
the materials or things to be pro-
vided, or thc cost of doing or pro-
viding the. same, and as to the amount
to he paid or deducted, as thc case
may be, in respect therceof, shall

he final. As a condition precedent
to the right of the Contractor to
paymont in respedt of any such ordcr
of the Engincecr, the Contractor
shall obtain and preduce thc order,
in writing, of the Engineer, and a .
certificate in writing of the Eng-
ineer, showing compliance .with such
order and. fixing the amount to be

pald or deducted in rcspcct thercof.
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8. All the clauses of this contract

-shall -&pply -to any changes,additions,
- devidtions or additional work, so

ordered by the Engineer, in like

.manner, and to ‘the same extent as to

the works contracted for:

9. If any change or deviation in
or omission from the works be made

- by which the amount of work to be
- -done shall be decreased, or if the

whole or any portion of the works be

jdlspensed with, no compensation
shall be clalmable by the Contractor
- for any loss of: antlclpated profits

o in respect thereof.

‘Engineer sole-

Judge of work
and matcrials

le. The’ Englneer shall be the sole
-~ Judge of the work and material, in
regpect of both quality and gquan-~

tity, and his decisions on all ques-~
tions in dispute with regard thercto,

“f or as to the meaning or intention of
- this contract and as to the mcaning

or 1nterpretat10n of the plans,draw-~

ings and specifications shall be

" final, and no work under this con-

Work subjedt

to control -
of Enginssr .

tract shall be decmed to have bcen

 performed, nor materials or things

provided, so &g to centitle the Con-

- ‘tractor to payment thercfor unless

and until the Engineer is satisfied

therewith, as evidenced by his cert-
ificdate .in"writing, which certificate
shall be a condition precedent to the

-right of the Contractor to be paid
ﬂtherefor.‘-

11, The work shall, in every part-
icular, be under -and subject to the
control and supervision of the
Engineer, and all orders, directions,
or instructions. at any time given by
the Engineer with respect thereto,-
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or concerning . the conduct thercof,
shall by the Contractor promptly.
and c¢fficiently be oboyed, perform-
cd and complicd with, to thc satis-
faction of the Enginccr.

12: The description or descrip-
tions of the work and matcrials or
any portion of the works, sct out or
referred to in or covercd by any
item or items for which a price or
prices are given in clause 34 of

‘this contract,. include not only the

particular kinds of work or matcrials
mcntioned in the said item or items,
but alsc all and cvery kind of work,
labour, tools, plant, matcrials,
cquipment, articles, and things what-
socver nccessary for the full exccu-
tion, complétion, and declivery,
ready for use, of such respective
portions of the works, in accordance
with the plans, drawings and spcci-
fications, to the satisfaction of
the Engineer. The said pricc or
prices, as a wholc, shall cover not

- only the particular descriptions of

work and matcrials mentioned thercin,
but also all and every kind of work,
labour, tools, plant, materinls,
equipment, articles and things what-
soever, necessary for the full cxecce-
ution, ccmpletion and delivery,rcady
for use, of the entire work as hecrec-
in contracted for, in accordance
with the plans, drawings and speci-

"fications, to thc satisfaction of
_»the Engincer. In case of dispute as

to 'what work, labour, tools, plant,
materials, cquipment, articles and
things arce so included or covered,
the decision of the Engincer shall.

. be final and conclusive with respcct
thereto.
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15. A competent foreman shall

‘be kept on the ground by the Con-~

tractor during all the working hours,

: to receive the orders of the Engin-
" eer, and should such foreman be

deemed by the Engineer incompetent,

or conduct himself improperly, he

may be discharged by the Engineer,
and another shall he at once .appoint-
ed in his stead by the Contractor.

“.Such. foreman - shall be considered as

the lawful representative of the

‘Contractor, and shall have full
- power to carry out all requisitions
-and instructions.of the sald Engin-

eer, but this clause shall not re-

"lieve- the Contractor from the duty

of peérsonally superintendlng the
work., . . .

14, Shbuld the Contractor use

‘or employ or intend to use or cmploy,

any material, plant, tools, equip-
ment, articles or things, which in
the opinion of the Engineer are not
in dccordance with the provisions

‘of this contract, or in any way

unsuitable for the works or any part
thersof, or should the Engineer con-
sider that any work is, for any
reason, improperly, defectively or
insufficiently executed or perform-
ed, the Engineer may order the Con-
tractor to remove the same, and to
use. and employ proper materials,
plant, tools, equipment, articlecs
and things, or to properly rce-oxecute
and perform such work, as the case
may be, and thcreupon the Contractor
shall immediately.comply with such
orders,and if the Contractor fail to
comply with such orders within twen-
ty-four hours. the Engineer may, at
any time -thereafter, execute or
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cause to be executed, the orders so
glven, and the Contractor shall on
demand, pay His HMajesty all costs,
damages and expenses incurred in
respect thereof, or occasioned to
His Majesty by reason of the non-
compliance by the Contractor, with
any such orders, or His Majesty may,
in the discretion of the Minister,

- retain and dceduct such costs, dam-

ages and .expenses from any amounts
then or thereafter payable to the
Contrn ctor. :

15, All chhinery, tools, plant,

‘materials, equipment, articles ond

things whatsoever, provided by the
Contractor or by the Engincer under
the provisions of sections 14 and
16, for the works, and not rejected
under the provisions of section 1ll,
shall from the time of their being

"so provided become, and, until the

final completion of the said work,
shall be thce property of His Majesty
for the purpose of the said works,
and the same shall on no account be
token away, or used or disposed of,
except for the purposes of the said
works, wilthout the consent in writing
o the Engineer. His Majesty shall
not, however, he answerable for any
loss, or damage, whatsoever, which

may at any time happen to such mach-

inery, tools, plant, mactcrials,
equipment, articles -or things. Upon
the completion cf the works and

upon payment by the Contractor of
all such monecys, loss, costs nond dam-
ages, 1if any, as eghall be due from
the Contractor to His Majesty, or
chargenble against the Contractor,
under this contract, such of the

said machinery, tools, plant, mater-
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inls, equipment, articles and things
as shall not have been used and con-

verted in the works or disposed of
by His Majesty under poWwers conferr-

ed in this contract; shall, upon

"demand, be delivered up to the Con-

tractor in such condition as they
may then be in.

16. If the Englneer shall at
any time consider the number of _
workmen, horseg, quantity of mach-
inery, tools, plant or esquipment,or
of proper materials, articles or
things, respectively, employed or

provided by the Contractor on or for -

- the said works, to be insufficient

for the. advancement of such works
‘or any part thercof' toward comple-
~tion.within the time limited in res-

© pect thercof, or that the works are,

Work mnot
proceeding
with due
diligence.,

Engincer may
provide. -
additional
workman;etc.,
at Contractor's
- expense,

or some part thereof is, not being
carried on with due diligence, then,
and in every such casec the Engineer

" may,in writing, order the Contractor
to employ or provide such addition-

al workmen, horses, machinery,tools,
plant, equipment, materials, artic-
les-and things, as the Engineer may
think necessary and in case the Con-
tractor shall not, within three days,
or sueh otl.r longer period as may be

- fixed by auny such order, in all resp-

ects comply therewith, the Engineer

" may employ and provide such additi-
" -onal workmen, horscs, machinery, -

tools, plant, equipment, materials,
articles and‘things, .respectively,
as he may think.proper, and may pay
such additional workmen such wages,
and for such additional horses,
machinery, tools, plant, equipment,
materlals, articles and things,
respectively, such prices as he may
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think proper, and all such amounts

so paid shall, on demand, be repaid
to His HMajesty by the Contractor,or
the same may be retained and deduct-
ed from any sum thdt may then or
thercafter be or become duc from His
Majecaty to the Contractor. The Con-
tractor shall employ the additional
workmen, horses, mdchinery, tools,
plant, equipment, materials, articlecs
and things, so provided and cmployed,
by the Engineer, in the diligent

. advancement of the works, the work-

men and horses so provided shall,
however, be therafter subjcet 46
discharge by. the Contractor, but
only with the consont and approval
of the Engireer.

17. His Majesty may, at any
time, without payment therefor,send
and cmploy on, in and about the
works other Contractors and workmen,
with such horscs, machinery, tools,
nlsnt, equipment, materials, articles
and things, as the Engineer may dcem
mecessary to do any work not com~
prised i:u this contract and the Con-
tractor shall afford to them all
reasonable facilities, to the satis-
taction of the Enginecr, for doing
such work, the work of the Coatract-
or becing interfercd with as 1little
as the Eungineer may deem practic-
ablc,.

The taking cf possession of thc
whole or any part of the works of
the Contractor for such purposc
shall not be deecmed an acceptance
by or on behalf of His Majesty, of
the whole or any portion of the works
comprigsed in this contract.
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18. 1In case the Contractor
shall make default or delay in comm-
encing or in diligently executing,
any of the works or portions thereof .
to be performed,or that may be order-
ed under this Contract, to the satis-
faction of the Engineer, the Engin-
eer may give a general notice to the
Contractor requiring him to put an
end to such defgult or delay, and
should suchdefault or delay continue
for six days after such notice shall
have been given by the Engineer to
the Contractor, or should the Contract-
or mgke default in the completion
of the works, or any portion thereof,
within the time limited with respcct
thereto, in or under this Contract,
or should the Contractor bccome in-
solvent, or abandon the work, or
make an assignment of this Contract
without the consent required, or
otherwise fail to observe and per-
form any of the provisions of this

.contract,; then and in any of such

cases, the Minister for and on be-

- of Contractor 'shalf of His Majesty, and without any

hands,

Damages
Arising from

further authorization, may takec all
the work out of the Contractor's
hands and may employ such mcans as
he, on His Majesty's behalf, may -
see fit to complete the works, and
in such case the Contractor shall
have no claim for any further pay=
ment in respect of work performed,
but shall be chargesable with, and
ghall remain liable for, all loss
and damage which may be suffered by
His Majesty by reason of such de-
fault or delay, or the non-comple-
tion by the Contractor of the works,

and no objection or claim shall be

non-completion. raised or made by the Contractor by

reason or on account of the ultimate
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cost of the work, so taken over,lor
any reason proving greater than, in
the opinion of the Contractoer, it
should have been, and all mgterials,
articles and things whatsoever, and
all horses; macdhinery, tools, plant
and equipment and all rights, pro-
prictary or otherwise, licenses,
powers and privileges,whether relat-
Ing to or affecting real estate or
personal property, acquired, poss-
egsed or provided by the Contractor
for the purposes of the works, or by
the Engireer under the provisions of
this contract, shall remain and be
the property of His Majesty for all
purposes incidental to the complet-
ion of the works, and may be used,

. exercised and enjoyed by Hig Majesty

as fully, to all intents and pur-

. poses, connected with the works as

they might theretofore have been
used, exercised and enjoyed by the
Contractor, and the Minister may also,
at his option, on behalf of His

- Majesty, sell or otherwise disposc

of, at forccd sale priceg, or at
public avction or private sale or
ovherwise, the whole or any portion
or number of such materials, articles,
shings, horses, machinery, tools,
plant and equipment at such price

or prices as he may see fit, and re-
tain the proceeds of any such sale

or dispogition and all other amounts
then or thereafter due by His

. Majesty to the Contractor on. account

of, or in part estisfaction of, any
logs or damage which His Majesty
may sustain or have sustained by
reason aforesaid.
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19. ‘VYhenever in this contract
power or authority is given to His
Ma jesty, the Minister, the Eugineer
or any person on behalf of His.
Majesty to take any action conse-
quent upon the insolvency of the
Contractor,
neglects, delays, breaches, non-
observance or non-performance by the

. Contractor in respect of the works

or any portion or details thereof,
such powers or authorities may be
exercised from time to time and not
only in the event of the happening
of such contingencies before the
time limited in this contract for
the completion of the works, but al-
so in the event of the same happen-
ing after the time so, limited in the
case of the Contractor being per -
mitted to proceed further with the
execution of the works.

Provided always that after the
expiration of the time limited for
the completion of the works, the
Minister shall be sole judge as to
what additional time, if any, may
be allowed to the Contractor for
such completion, and his decision
as to the reasongbleness of suffic-
iency thereof for the purposes of
completion shall be final and bind-
ing upon the Contractor.

20. The Contractor shall be at
the risk of, and shall bear all loss
or damage whatsoever, from whatso-
ever cause arising, which may occur
to the works, or any part thereof,
until the same be finally accepted

by the Minister, and if any such loss

or damage occur before such final
acceptance, the Contractor shall

or upon the acts,defaults,
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immediately, at his own expense,
repalr, restore and re-cxecute the
work so damaged, so that the whole
works, or the respective portions
thereof, shall be completed within
the time limited for complction
thereof. '

21, The Contractor shall, to
the satisfaction of the Engineer,
recetify any defects in elther work-
manship or matcrials supplied under
the contract, or of which he sghall
rcceive notice from the Engineer,and
for which he may have been rcspons—
ible, in the opinion of the Enginesr,

- during the period of onc year after

the date of the final certificate
of the complction of the work,

22, The Contractor, his agents
and all workmen and persons employ-

ed by him, or under his control,

shall use due care thalt no person

or property is injured and that no
rights are infringed in the proscc-
ution of the work, and thec Contract-
or shall be solely responsible for
all damages by whomsoever claimable,
in respect of any injury to persons
or to lands, buildings, structures,
fences, trees, crops, roads, ways

or property of whatever description,
and in respect of any infringemcnt

-of any right, privilege or casemcnt

whatsoever, occasioned in the carry-
ing on of the works or any part
thereof or by any neglcct, misfeas-
ance or nonfeasance on thc Contract-
or's part or on the part of his
agents, workmen or persons cmploycd
by him or undcr his control, and
shall, at hls own expecnse, make such

~temporary provisions as may be nec-
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" esgary to ensure the avoidance of
~any such damage, injury or infringe-
‘ment and to prevent that interuption

of or danger or menace to the traffic
of ‘any  public or private road, and
to gecure to all persons and corpor-
ations the uninterrupted enjoyment
of 2ll their rights; in and during
the performence of the said works,
and shall submit to His Majesty, be-
fore receiving final payment under
this contract, proper receipts or’
relecases for all lande used or re-
quired for camp sites, erection of

" shops, storage framing of material,

easements or rights of way, and the
Contractor shall indemnify and save
harmlesg His Majesty from and again-
st 2ll claims and demands, loss,costs,
damages, actions, suits or other
proceedings by whomsocver made,

‘Prought or prosecuted in any manner

based upon, occasioned by, or att-
ributable to any such damage,injury
or infringement. -

23, The Contractor shall upon
the completion of the works remove

- all temporary structures and clear

away all rubbish and surplus and
waste materials remaining on or
about the works, and place the pre-
mises in a neat and tidy condition
gatisfactory to the Engineer,

oli, The Contractor shall, at
his own expense, take special pre-
cautions to prevent fire occurring

- in or about the works, and employ

his own workmen, to the satisfaction
and under the direction of the
Engineer, in extinguishing all such
fires whieh may occur; and shall
observe and comply with all laws eand
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recgulations in force rcspecting
fircs, and with nll rcgulations and -
instructions made and given, from
timec to time during construction,by
the Engincer, with regpecct to firecs
and the prevention and cxtinguish-
ing of fires, aond shall pay all
wages and othecr outlay occasioned

10 _ by rcason of the obscrvancec -or com=-
pliance with such rcgulations and
instructions. '

Insurance , The Contractor shall,. also, un-
legs the Minister otherwise directs
in writing, a2t his own cxpense, nt
all times during construction and
until the final acceptance of the
works, keep all buildings and stru-
ctures insured against loss by fire,

20 o in such insurance company or compan-
ies and in such amount or amounts
as may be approved of by the Engin-
eer and the policies of such insur-
ance shall be made payable as the
interest of the Contractor and His
Majesty may, respectively, appcar,
and shall be deposited with the
Engineer. ' -

Asgsignments. 25. The Contractor shall not,

: without the written consent of the -
Minister, make any assignment of
this contract, or any sub-contract,
for the execution of any of the works
hereby contracted for, wnd, in any
event, no such assignment or sub-~
contract, even though duly conscnted
to, shall exonerate the Contractor
from 1liability under this contract

. for the duc performancc and comple-
4o _ tion of the works hereby contracted
for,
Time essence 26, Time shall be dcemed to be
of contract. material and of the essence of this
contract.

30
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27 Pupsuant to the provision
of the statute in such case made and

provided,; no member of the Hcuse of
. .Commons of Canada shall be admitted
to any share or part of this contract,
-or to any benefit to arise therefrom.

28, The Contraéforfshall, in
the execution of the works and as
far as may be practicable and con-

- gistent with reasonanble efficiency
" and economy, select and employ

labour from the Rural Municipalities
in which the work is situate. 1In
the selection of such labour, first

"consideration shall be given to the.

employment of those who, if avail-="-
able. and competent, are most in need

7.'in the locality in which thce works

are to be performed, without any dis-

~.ecrimination whatsoever, preference

" 'being shown to uncmployed ex-scrvice

men. and unemployed married men and

igingle men with dependents., The

Contractor sheall supply board and

j;“lodglngs for men who wieh to stay in
.. camp at a rate not exceeding £1,20
" .per day per man, and for horses, at

a rate not exceceding 60¢ per day per

“horse. The schedule of wages and
payments to bemade by the Con -

“.traoctor, shall be 1in dccordance with

- the PFair Wage Schedule of the Pro- .

vince in which the work is situate
and with the schedules established
by the National War -Labour Board
from time to time, as they may

.apply, but in no case 'shall they be

less than those 'set out in Schedule

._' "A" attached hereto.
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29, The Contractor shall prom-
ptly pay for all labour, services
and materials in or about the con-
struction of the works, and 2ll pay-
ments for such purposcs shall be
made by the Contractor at least as
often as payments are made to the
Contractor by His Majesty under this
contract, and in the event of fail-
ure, by - -the Contractor at any time
so to do, or if any sum due for
labour of any foreman or workman,or
Tor hire of horses, tcams or carts
upon or in respect of the works, or
any part thereof, remains in arrear
or unpaid, or if there be at any
time found to exist any claims ag-
ainst the Contractor,; or any sub-
contractor, for labour, teans, tools,

"plant, equipment, materials, articles

or things employed, hired or supplied
upon or for the works or any part
thercof, or if the Minister has
reason to believe that any such pay-
ments, sums or claims will not be
promptly made or paid, the Minister
may in addition to or in lieu of
exercising any powers conferred by.
the said fair wage clause, at his
option, retain out of any moneys

cue or to become duae to the Con-
tractor from His Majesty such
amount or cmounts as the Minister
deems sufficient to satisfy the
same, or pay the Contraztor the
moneys due him in instalments,giv~
ing him from timec to time gsuch

sums as the Minister or the Engin-~
eer deems sufficient to meet such
payments, sums or claims or any of
them, and withholding the balance
until the same arc satisfied, or

may pay all or any of such payments,
sums or claims, rendecring to the
Contractor
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the balance due him after deductlng
the payments so made.

The Contractor shall be estopped
. from denying the accuracy and corr-

ectness of any and all payments so
made by the Minister,

 The Contractor's pay-rolls,time~-

books, books of aeccount, invoices,
and statements shall be at all times

open for inspection and extract by
‘the Engineer and any authorized rep-

resentative of the Minister, or
either of them, who shall be assgist-
ed in every possible way by the Con-
tractor, to enable the Engineer and
such representative to ascertain as
far as possible, the exact payment,

“sums or claims so due and remaining

unpaid by the Contractor.
30. ~ Before making any payment

- on any progress or final estimate,
.the Minister may require the Con-

tractor to satisfy the Engineer, or
other authorized representative of

His Majesty, that all work perform- .

ed and materials supplied and all
structures built, for which payment
is being made, are free and clear
from all lawful claims or liens
under any law for labour, workman-
ship, materials or otherwise, and
the Contractor shall indemnify and

" hold harmless His Majcsty from and

against any and all kinds of claims
or liens accruilng from labour and
gervices performed and materials
furnished, or otherwise, end any of
the same, in or about the works.

31, The Contractor shall comply
with and the works shall be carried
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on gubjecct to all rcgulations for
the time being in force pursuant to
the Public Works Health Act and all
regulations made by any lawful guth-
ority and applicable to said works,
and all orders given by the Enginecr
with respect to sanitation or pres-
ervation of health on the works. The
Contractor shall, at his own cxpcnse,
make adequate arrangemcnts, to the
gsatisfaction of. the Engincer, for the
medical and sanitury supervision of

all his employces.

32, The Enginecr will stake out
the work for the Contractor and fur-
nish him with such details, plans
and special instructions as may be
nccessary. The stakes and marks
given by the Engineer must be care-
fully preserved by the Contractor
who must give the Engincer or his
assistant all neccessary assistance
and facilities for establishing
bench marks and stakes and for tak-
ing measuremcents. The Contractor
shall be responsible for thc proper
alignment, height and depths and
shall lay out on the ground all the
works embodied in the contract.

33, Any notice, order, direct-
ion or other communication given to
the Contractor under the provisions
of this contract shall he suffic-
iently given if delivered to the
Contractor personally, or to his
foreman, or left at the Contractor's
office, or mailed at any post office
to the Contractor or forecman addrecss-
ed to the addrcss mentioned in this
contract, or to the Contractor's
last known placc of busincss or
residence, Every such notice,ordcr,
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direction or communication, shall
be sufficient which expresses in
general language and without detail,
the matters required or communic-
ated, or which follows the general
language of the section or sections
of this contract under which it is
given, and no objection shall be
taken to the form thereof.

3L, His Majesty, in considera-
tion of the premises, and subject
to the performance and observance
on the part of the Contractor of
all covenants, provisoes and condi-
tions in this contract contained,
will pay to the Contractor for and
in respect of the works, in manner
hereinafter stated, the price or

‘several prices following vis:-
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DEPARTLEENT OF AGRICULTURE
lrairie Farm Rehabilitation Act

yuotations will be received until 12:00
noon Regina Vaylight Saving Time, lionday
: May 20, 1946. .
Project: s3t. iiary Dam, :
Diversion and Irrigation Tunneles.

To: Gearge Spence, Director of Rehabilitation, , :
910 i.cCallum Hill Building, Regine, 3asik. _ , 10

e, the undersigned, hereby offer the Honourable iiinister of Agriculturc to
furnish, execute and complcecte in a satisfactory and workmanliike manncr, in
accordance with the specifications hereto attached, the following itcms:

133

SCHEOULS O PRrICLS
N s R Unit
Item Amount Unit Lescription Price uxtension
1. 115,000 cy.yc. Common Excavation ’ L0 L16,000.00
2. 70,000 cu.yd. fock excavetion, opcn cut 1.25 37,500.00
3. 150 cu.yd. fircnch Eixcavation L9, 2L -, 7,366.00 20
L. 67,000 cu.yd. funnel Ixcavation L1.30 321,600.00
5. 15,000 cu.yd. Concrete(lcss ccment)
in Tunnel Lining. 15.12 272,160.00
6. 1,000 cu.yd. Concrete(less cement)
in Portale and Transitions1l6.00 - 16,000.00
7. 2,000,0.0 1o. llacing Xeinforcing Stecl 20154 30,800.00
8. 8,000 1o. llacing Inscrts . 2149 1,992.00
9. 3,000 1lin.ft. Gupplying and Placing
6" Tile Drains : 6L 1,920.00
10. 2,200 1lin.ft. OSupplyinzg and Placing '
rietal Scaling JStrips. .30 1,760.00 30
P

| i



Item,

11.
12.

15.
14.

10 15‘;:
16.
17.

18.

20

Note:

Amount Unit
1,200 1lin.ft.
U450 each
'3,000 sq.yd

30,000 1lin.ft. -

30,000 1lin.ft.

Lo H.F.B.M

60,000 1lin,ft.

60 M.F.B.M
 SIGNED:
ADDERAESS .

DATE ¢

Unit

: Doscrlptlon Price
Drllllng icep Holes 1.23
Supplying and placing 2%'x15"

- Pipes for weep holes. 1.54
Sprayed- Asphalti¢ Scal Coat 443

Supplying poles up to 6" diamcter

for temporary timbering. 0.04 -
Supplying polcs over 6" diameter
- for temporary timbering 0.06
Supplying dimensioned timber,all '
sizes, for temporary timbering 50.00
Erceting and removing poles, all ;
sizes, temporary timbecring 0.03
Brecting and removing dimen-

sioned timber, all sizes,

temporary tirbering.. 25.00

BENNETI & WHITE CALGARY LIMITED
Per. YBE. WALDEN®

Hay 20th, 19L6.

-
1

mi.bension

1,476.00

693.00
1,329.00

1,20¢.00

1,800.00

2,000:00 -
1,800.00

1,500.00

e e m e = - = A798,916.00

!Toronto General Trusts Bldg., Calgary, ‘Alta.

Schedule of Prlces is to be completcd in duplicate and both-unit
prlce and extension must be filled in. .

et



Payment for

- 30

additlonal
work.
10
Approximate
quantities.
20
Prices to be
accepted as
full compen-
sation,
LO

135,

And frr any work or additional
work done or materials or things
provided, under the written orders
of the Engineer pursuant to Clause 7
of this contract, for which no price
or prices are named herein, His
Majesty, in congideration and
gubject as aforesald, will pay to
the contractor the actual and
reasonable cost, as determined by
the Enginecr, of such work,
materials and things, with an
additional 10 per cent thereon for
the use of toolg, Contractors plant,
superintendence and profits.

35. The guantities (if any)
given are approximate only and no
claim shall be made by the
Contractor against Hls Majesty on
account of any excess or deficiency,
gbgolute or relative, in the same,

36. The said price or prices
shall be accepted by the Contractor
as full compensation for every
thing funnished and done by the
Contractor under this contract,
including 211 work required but not
included in the iteme herein above
mecntiloned, and also for all loss
or Jdamage arising out of the nature
of the works or the action of the
weather, tides, clements, or any
unforecseen obstruction or difficulty
encountered in the prosecutiovn of
the work, and for all risks of every
description connected with the works,

~and for all expcnses incurred by

or in conncction with the works,
and for all works, and for all
expenses incurred by or in '
congequence of any dclay or sus-
pension or discontinuence of the
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work as herein specified, and for
well and falthfully compietlng the -

works as in this contract provided.,

37, Cash payments cqual to
about 90 per cent of the wvalue of

the worl: done, approximately
- cstimated from progress measurements,

end computed at the price or prices

.agreced upon or determined under the 19

provisions of this contract, will

be made to the. Contractor monthly,

on the written certificate of the
Engineer stating that the work for or
on account of which the cortificeate
is grantcd has becn done, and statiug
the value of such work computed

as above mcntioned, and the said
certificate shall be a condition

.+ preccdent to. the right of the 20
. Contractor to be pald the said

90 per cent or sny part therecof,

- The remaining 10 per ccunt shall be

rctained till the final complection of
the whole work to the satisfection
of the Enginecr, and will bc paid

.within two months after such

completion. The written certificate
of the said Engincer cexrtifying to

~the fingl completion of the seid works 30
‘“to his satisfaction, shall be a

condition precedent to the right
of the Contractor to receive or
to be paid the remaining 10 per

~cent or any part thorcof.

o8. Provided alvays, that where
in the opinion of the Enginecr the
work done is not sufficilently
finished, or is not of sufficient Lo
valvue to justify peyment at the
price or priccs agrecd upon or
determined undcr the provisions
of this contract, the Enginesr mey

- for the purposc ¢f such payment,
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disregard the price or prices agreed
upon or determined, and may estimate
the proportionate valuc payable in
recpect of such work, and issue a
certificate accordingly, in which
case the Contractor shall only be
entitled to recieve 90 per cent of
such estimated proportionate value
as gtated in such certificdte, and
shall not be paid the 90 per cent of
the price or prices agreed upon or
determined under the provisions of
the contract untilil such time as the

Engineer, by reason of the performance
shall certify that

of additional work,
the Contractor is entitled thereto.

39, It ig intended that every
allowance to which the Contractor is
fairly entitled will be enbraced in
the Engineccios' monthly certificates
but should the Contractor at any time
have claims of any description which
he considers are not included in the
progress certificates, such claims
must be made in writing to the
Engineer within thirty days after
the date of the delivery to him of
the certificate from which he
considers the items of such claims
tn have peen omitted, but in no case
beycnd the period of 60 days from
the date of the practical completion
of that purtion of the work to which
such claims apply. And in default
of the presentation of such claims
within the time or times so limited
the Minister may trcat such claims
a3 absolutely barred.

4O, The Contractor in presenting

claims of the kind rcferred to in the
last preceding clausc must accompany
them with satisfactory
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evidence of their accuracy, and the
reason why he thinks they should
be allowed. .

41, The prosress mecsurements
and progress certificates shall not in

and certificctes) eny respect be taken as binding

not binding. -

Delayé.

Parliesmentary
appropriation
exhausted.

upon the Engineer, or as final

-measurements; or as fixing final

amounts, trey are to be subject to 10
the revision of the Eunginecr in

making up his final cexrtificete,

and they shall not in any recspect

be taken as an acceptance of the

work or relesse of the Contractor

from responsibility in respect

thereof.

42, The Contractor shall not
heve nor meke anyv claim or dewend,
nor bring any action or suit or 20
petition against His Ik jesty fox
any damage which hé may sustain by

“reason of any deley or deleys, from
- whatever cause arising, in the

progress of the work,.

43, Should the amount voted

by Perliament and epplicable towards

paynent for the viorks hozeby

contracted for be at any t.me exvnended
previous to the completion of the 30
woiks, the Iiin:ister or the Euginecr

may give the Contractor written

‘noticc to that effect. Upon receiving

such notice the Contractoxr mey if

he thinks fit, stop the work - but

shall not be entitled to eny pay-

ment for viork done beyvond the

amount voted and annlicable as

eforesaid - until the necessary

funds shall have becn voted by 40
Perliament in that behalf, '
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and in wo cvent shall the

vontractor hove o. walic any claim

on His raujecgty Tor any dameges or
compensation by rcison or the suge-
pension of weyucnt, or by cason ol aur
delay or loss causcd by the gtopnose

o. the work. And in the cveut of tho
Contrector elceting to proccod of
proceeding with such work after such
notice and before_such additiopal funds
eire voted, no'action of the Engineer,
cr of any other person on pehalf of His
Lajesty, 1n giving oxd rs, instroctions
or dircctions, vy otherdise acting
wwith respect to such worlk, shall

be taken or considcred as in any
manner improving the rights of the
Contractor or ag waiving in any
purticular way any of the provigions

of this section.

J

44, The ilinister may, from
time to time and for such pexriod
as he may decm expedient, delay or
suspend, in whole or in nart,
operatiouns undex this coantiract,
cither upon the whole of the works,
or at any perticular pocint or points.
Should any such delay or susncusion,
cr the stovmoe of the works under
the last preceding clausc of this
contract, or should any delay
caused by any circumstance which,
in the opinion of the Zngincecr, is
teyond the control of, or not the
fault of, the Contractor in the
opinion of the IMinister uanrccsonablyr
limit the time for the completion
of the wo_ksg, vithin the time
specified by this contiact, the
riAnister, ac olten as the case
occurs, shall allow such additiounel time
ag to him may seem sufficient, in
the extension of such time for
completion, but no such delayr,
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suspension or stoppage shall vitiate

or avoid this contract, or arny part
thercof, or any bond,guaranty, sccurlty
obligation for the performance

hercof, nor shall the Contractor

be entitled to make any claim forx
damages by reason thereof. Upon the
termination of such delay,suspension

or stoppage, or upon the removal 10
of. the causc thereof, or upon the
Contractor receiving notice from

the Ilinister or Enginecer requiring

him to resume the work, he shall

at once rcsume operations and
diligently car:y on same,

45. The Contractor shall not
bring nor permit to be brought
anyheie on or near the works any
spirituous or intaxicating liguor; 20
and if any person cmployed on tho works
be in thc opidion of the Enginecr,
intemperate, disorderly, incompetent
wilfully negligent or dishonegt in
the performence of his duties, he
shall, on the direction of the
Ingineer, be forthwith discharged,
and ‘the Contractor shzll not employ,
or permit to remain on the work,
any person who shall have been dise 30
charged for any or all of the said
causes.,

46, All orders, diresotiong,
instructions or notices to be given
0r issued by the Engineer, under
and pursuant to any rection in this
contract, may be given or issued by
a duly and expressly authorized’
agent or agents of the Enginecr,

47, Any extension of time that
may be granted to the Contractor 40

- ghall be gso granted and accepted

without prejudice to any rights of
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Iis Majesty vwhatsoever, under this
contract, aud no agsent thereio on
the pert of the contractor shall
be: necessany.

48, 'The Coatraclior shall upon
the exccution ox this agrecuwent
furnish to Hin Iinjesty the Ting a
Boud viith m~uritice satisfactory
to HMig rMajesty the 1iing, in the sunm
of Threr Hundred und Jinety-ninec
Thousand, Fouxr IHundred end Iifiy--
el ht Pollars, ccnditioned upon cnd
ug security for the full and complete
keeping, observing and periorming
by the Cont.cctor of all teims and
cenditions of this Agrecment, and
the cue performance of the wiork
agrecd to be done in accordancc
with the terms thercof.

4G, Upon the due and Tailthful
v.riormance, observance and Fulfille~
mcut by thc Contrector of all cud
every the terms provisions, covencnts,
grecments, conditions cnd rescrvotilons
hereinbefore contained on the nart
of the Contractor to be observed,
performed zné complicd with, the
Contractor shell be cntitled to
roeceive back the seild Bond,

50, In the event of euy breach,

- R ~=ne: Torma einges ’
98893E 95 TR LT OTRE E P2 Bos
in, ox in respcct of, any of the terms or
coaditions, covenants, nrovisoes,
agreements or restrictions herein
containoed, which on the part ol the
said Con*ractor should be observed,
performed or cowplicd with, the said
money,. and intercst therecon, so
delivercd to or deposited with Tis
¥ajesty, or by him received in
respnect thereof, shall, by the
Contractor be forficted absolutecly



valver
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Saleg or
other taxes,

to His Majesty.

51. No condoning, excusing
or aoverlooking by His Majesty, or
any person acting on his behalf, on

previous cccasions, of breaches oxr

defaults similar to that Zor which

any actioun is taken ox power exexrcised,
or forfeiture is claimed or enforced
against the Contractor, shall be 10
taken to operate ags a waliver of any
provision.of this contract, noxr to

defeat, affect, or prejudice in any

way the risghts of His lMajesty hercunder.

52, It shall be understocd
and agreed that where the Contractor
hes undertaken to construct or rerform
said works or undertalings uunde: this
contract in consideraticn of the
payment to him of a fixed contract 20
price, that this price shall include
all sales or other taxes and when the
contract vork or undertaking extends
into a period in which thc sales
taex on materials used by the
Contractor in the execution of this
contract has been increassed orx
decreased, His !ljesty will allow
to the Contractor or the Countractor
will allow to His iajes¥y, as the cese 80
may be, the amount of tie diflercnce
bet,een the sales tax in eficecct on
the date of the contract and any
increase or decrease tax imposed
before all mcterials to be uscd in
such works have becn purchased,

5%, The Contractor shall cownl:
with the provisious of the “Torkumens
Compensation Act and all other acts
and regulations of the Province in 40
which the work 1is being performed
and to make all rcturns and pay all
as essments required under any such
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acts or regulations, ¥ithin Tiftcen
deys arter the clogse of coich calendex
month, the Coutiactor shall Zurnish o
statement wade uader oath sctting
forth the amouuts of his payroll
inciuding that of all sub--ccutractors
assesgable under the gaid cet or
segulations and thet all assescments
levied have been paild, Iis Majooty
may pay them out of wmoneys cue to

the Contracctor.

o4, This contract i1s wade eond

to iuvestigate entered into by Fis Fajesty and the

cvery condite-

Contractor on the distinct understanding

ion of the work% that the Contiactor has, belfozc

beiore cxecution

of contract.

execution, iavestigeted and satisfied
himself of the character end topozraphy
of the country, its rivers, streauns,
water courses end rainfalls, the
dimengions, levels, character and nature
of all existing works, buildings,
congtructions, rocds, lands, wctervays,
gsewers, pinegs, the nature oi the strata
through which excavetions, if any,are
to be made, <nd all otucy tlxiugs, and
of every condition aflecting the =ioxrks
to be executed cnd the labour and mator. .
ial to be nrovided, and that the
execution of this coutract by the
Contractor is founded and based unon
nis own examination, knowledge,in-
formetion and judgment,. and not upon
any statewment, renpreseuntation or in-
formation made or siven by, nor upon
eny inforuwetion derived from any
guantities, dimensions, tests, smeci-
fications, plans, maps or proiiles
made, gilven or furnished by lis Majesty
or any of his cliicers, employces, or
agents, and that cury such statement,
repregsentation or information, i so
mede, given or furnished, was ncde,
given or furniched mecrely for the
general informatdon of the bidders,
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and is not in anywise warranted or:
guaranteed by or on behalf of Tis

e jesty, and that no zxtra allowcuce
will be made to the Contractor by, and
the”Contractor will meke no claim
against, His iajesty for any loss or
demege sustained in cousecauence of,

or by reason of, any such stadcment,
representation or informction being 10
incorrect or ineccurete, or on account ~
of excaveting in rocl or other difiicultt
ground, or of unforeseen’ difificulties

of any kind.

Eligivbility . 55. 1o person shall, with
of employecss. relation to lris employment or eligib-

ility for employment, be discriminated
against nor fawvoured by reason of his
race, religious views or political

affiliations. e
Inconsistency 96, In the eveut of cuy iuncon-
between con=- sistency betvicen the provisions of
tract and the aforesald clauses of this contiact

specifications.and the provisions oi the specificatious

forming part hereof, the provisions of
the aforegoing clauseg of this contract
shall pTeVull

I JIDheES HDJJOF the parties
hereto heve exeouted these nresents.

SIGHED, Si..1wD .M DELIVERD ; 30 -

by the ilinister of Agriculture
representing His lajesty as ) "J.LES G. GARDINGRY
aforesaid, in the presence of:)

"D, . AL AN

SIGNLD, SZALDD and. DSLIVELE g IRENNETY & ST INT
by the Contractor, in the )g CALGARY DLIMIED®
presence of: :
' g Per B, Wald en,
Ty IAJGS“‘ON“

( sBAL ) 40

Ty
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Schedule YAMY

411 labour, both skilled and unskillod’shall
be peld in accordance with any wair age Act in cfilcet
in the Province of Alberta, and should any dispute
arize ag to what constitutes the current or or o Loix
rate of wages it ghall be decided by the Board of
Industrial Relations whose decision shall be final
but ia no eveut shall the followins clesses of labour
be paid less than that shown in the following schecule:

Foreman Z 200,00 prr month
Sub-Yoremnan 160,CO oe month
Timelke crer,experienced 125.0C - ( 140)
Cook 90,00 ¥ f board (200,00)
Cookec : 55,00 ¢ i
Dragliue Cperator B35 hour E 1. OO g
Dragline Ciler 00 F
Bulldozer and Scraper

Opexrctors, 80 F .90
Tractorman ( Cat.Cperator ) 75 é §
Elevating Grader Operator JIo T .
Blade Craderman RAVIEL . ( .“
Bucket loeade:man : W75 )
Comprescer Onerator J7C ¢ . E o )
Steam Opcrator : 70 L . )
Crusherman JC v (0, )
Blacksmith  czmp ) 70 .
Dumpman - ,80 ¥ i ( .70§
Powdelman .60 U i ( .
Drillers ( hand ) G0
Timberman .60 ¢ i
Truck Driver B0 @ ;703
Laborers D50 ¢ ( .65
iners bese - .20 cents

it E° [. i
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General and Detciled Spcecifications

Diversion and Irrigetion
Tunnels St. fary Dam Project

L= Guirady SPECIFICADICHS AN COMMINICLS
Section 1 - %ork Included ' ' ¥

S It is recquired tbet two tunuels be con--
structed and completed,in accordance iith thece
specificetions and the drawings listed in “ection 4
hereof, said work being the firgt step in the con- 10
struction of the St. lary Dam. The work igs located
«bout forty wmiles sgouthwest of Lethbridge, Albexta,

or four miles northicst of Spring Coulee, Alborta,

on Bections 1 anc 12, Tovwinship. o, Range 24, Vest of

the Zourth lcridian,

Section 2 - Degcription ol vorl:

_ The two tuunuels to be coustructced sre
refer.ed to as the'!'Diversion Tununel' and the
tIrrigation Tunucl'. The Diversdon Tuunel will be
‘constructed first, will be 20 fect finished dclemeter R0
.and approximately 2,10C feet in length with a° -
.circular section. Zhe lining will be re-inforce’: 4
.concrete, varying in wmiunlmum thickness from 12 inches
to 21 iuches. The Irrigetion Tunuel is a horseshoe
type, 17 fect in finished diameter, and approximetely
2,60C feet lomg. The reiuniorced concrete liu ngo will
vary in winimum thickmess from 12 ilaches to 24 iuches,
The rock through which both tuuanels wil™ be drivcir-
is expected to be intecrbedded s.ndstone and sandy
shale -ith thin, lensy leyers of claycy shéle, 30

[»d

Section § =~ Approximite Quantitics

The following arc thce maiun iteuws ol work
end the approximete guantities of cach:

1. Common Lxcavation 115,000 cu.vad.
2. nock lixcavation,open cut T0,0T 0 W w

oYy
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15,
14,

15,
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Trench Bxcavation
Tuneel sxewvation
voncrete ( Lese cement ) in
Tunacl lining
Concrete ( less ccment in
Fortals ond Trongitious
Placing .ceinforeing Stecl
Pleein, Inserts ‘
6" Tile Dreius, supnlyiag
and Placiug
ictal Sealing Strips,
supplying aund placing,
Drilling vcep Toles
5" x 19% Pipes ior WeeD
Loles,supnlying end placinag,
Strrayved Asphaltic Seal Coat
Supvlying poles up to 6%
diamcter ior temporary
timbering,
sSuprlying polcs over 6%
diamecter 1o0r temmorcry
timbeiing,

16.3upplying dimcusiond timber,

17,

18.

St.

all sizes, ior

temporary
timbering,
srectin_ and rewmoving poles,
all sizes, tewporary
Timbering
Lrecting and rcmoving

dimensioned timber,all sizecs,

temporary timbering,

rary Tunnels

150 ¢
C7,CCO

60, CCC

60

Section 4 - Drawings

The following drawings arc mad
of theae specifications :

General Plauns

u.yd,

each

sc.yd.
lin.ft.
lin.ft.
11.2.B.00,

lin.ft,

e a part

4471-G~1 Tocation and Reservoir Tonography
4471=-G-2 Hydrographs of St. iary «iver
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_4471-G~5 Logs of Diemond Drill Foles
£471=-G~4 General Plan

Ir.igation Cutlet Tunuel
£471=-T=-6 l1rrigetion Tunnel Plan cnd P"oiile.
4471=1-7 (General Plon encd. Scction of Ir: 1g< sion
' Outlet Tunnel .
4471-7-8 -Detail Plan of Lon@ult to Tunnel

Transition -

44:71—‘1"' . Stc,\.,l Det(_,llu )
4471=7=10 Outlet Transition Layout Plan. .
4471-7=11 Qutlet Trensition Stecl Details

Diversion Tunnel _ ,
4.71~T~1 Plan and profile of Diversioun Tuumnel
£471=-1=2 Inlet Potal to Diversion Tun.el
C 4471-T=~3 Detail Plan Diversion ‘ua.el ‘
4471-T=4 Outlet Fortal Diversion Tununel

4471-T-5 Detall Plan showing Valve Room pcrtion

of Diversion Tunuel

These diawings show the svn-roximate dimen-
.Ssians aud geuneral arrangement of the priuacipal
Teatures of the wo.k. "There necegsary, as detcrmined
by the Enginecr, additioncl drawings showing further
. detalls or alte.ctions will be furuiehed to the
Contractoxr during the progress oi the work,

Section 5 = Cognenccument, Prosecution
ond Commletion-of “ork

_ o The contractor shall begsin work viithin
seven (7) calendar d.ys «¢fter receint of notice to-
proceed, and shall complete all viork in counection
with the Diversion Tunnel viithin two hundred end
eichty-five (285) calender days from the dcte of
receipt of such notice. “he Irrigation Tunnel shell
be completed within six hundred “na fifty (850)
caleadar duys from the date cf the contractors'
notice to proceed with this contract,

10

20
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Scetion 6 - Coustructiou Trojramnce

: ““he contractor's coustruction onmirations
shall be cubd ct ot 2ll times to the oz oval of the
Lasineer. The copacity of -t controctor's construce—
tion plant, scaucnce oi ope.ctious, cnd merhods of
opereticn shall Dbe such as to cungsure the cownletion
ol the worl v.ithzn the period of time spccificed.
yithin thirty (00) calendar days alftcr date of receipt
notice to procccd, the contractor gshall Zurnish the
unginecer a completc congtruction nrogramme showluy

in detail his nireopnsed prograwae of opo:Lt¢ons. ”ho
contractor shall 1 cediately advise the Zuginccr of
any pronoscd chenges in his congtruction programme.
I{, in the cpivron ox the Zmgincer, any construction
prosran.e «5 gubnitted 1s inaceguate to sccure the
complction oi the work within the snecilicd poiiod
of time or 1g otherwise nolt in acco.dance vilth the
upuClilC ations, ox i, in the opiuicu ol the
angiucer, tuce ;ork 1g not beiars adecuctely or
propcrly progsccuted in sny zesncet, the Zugluecr
shall have the _igtt to receuire the contrectar to
submit < ncow conut cuctlon programme providing fow
proper and tiwcly complection of the vork, and the
contractor snull be entitled to no claim for add-
itiondl compensation on account oI such requircment.,

The Goverment will make cvery reasonable
ci;ort to sccure delivery of —cinforcing stecl or
other weteriels and powsr ené other "30111t1us to be
sup lied by the Govermeut iu coauncctioun with the
work 1u ilme to evoid delay to the cogtractoi's
progress uncei: ey approved counsitruction nrogranne;’
novicver, should the Govc.ment Zoxr any rcason faill to
securce Gelivery of such matcrials ocnd Facilitics in
time to meet the requirements of sald programme, the
contractor shall bc cuntitled to no danages or
aGléltitonal compengtaion oa account o: such delirrs,
and the only adjustment which will be wmede will hbe
the granting of an apnropictc cxtension of time, to
be Getcirmined by the Engincer.

of
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Scetion 7 - liaterials Furnished by
the Goverment.

The Goverment will furuish &ll cement end
admixtures required for concrecte, mortar and grout;
all stecl reinforcing bars, and rods, bent to shapc
and gemerally cut to lcngth,gs well as inscrts to
receive threaded dowels. All material furunished by r
the Goverment will be delivercd to the Contractor
f.o.b. cars at Spring Coulec, Alberta,. The 10
Contractor shall haul all of the materials fromn -the
.point of delivery to the site of the work; shall

" provide sultable warehouscs or other means of

protection staisfactory to the Ingineer for such of

.the materials as, in the opinion of the IEngineer,
require storage protection; and will be charged for

any matericls lost or damaged efter delivery, except

as othcrwise specifically provided, the same amounts

that the materials cost the Goverment at thc point

of delivery to the contractor., The contrector shall 20
. be respounsgible for the promnpt unloading of meteriels
delivered on cars and for prqper care of the materials,
and will bz Lild liable for any demurrage charges
_ilacurred due to Failure to unload cars prountly.

The cantractor shall rcport to the Iungineer, in

writing, within twenty-four (24) hours after uun-~

loading, eny shortage in or damege to materiels e
when delivered. - The cost of unloading, hauling,

storing and caring for all material Ifurunilshed by .
the Govermcnt shall be included in the prices bid 30
for work to which th:-y are appurtenant, ss cetermined

by the Engineer., The contractor shall return to the
Goverment at.the site, as directed by the Engineer,

all unused materials and will be charged for any
materials not used end not returned the same amount

thet the materials cost the Goverment at the ppint

-, 0of delivery to the contractor.,

Section 8 = Latérials to be Furnished
by the Contractor.

The contzactor will be required to Ffurnish 40
all materials and supplies necessars for the
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gatisfactory comnletion oi the contréct excent such iteows
us are gpecially mentloned in Zection 7 wnd clse-

where in these specificatious. The cost of reculing,
storing, procecsing, hondling end caring for all
materials and supplies Turnisned by the contractor

shal™ bhe iucluded in the nrices Bid in the schedule

10r lthe work Zoxr which the materiels and hauling

are required.

Section ¢ ~ Sand and Gravel Deposits

Sand and Gravel Zor concrete, Ior drains
and other purnoses will be sunvlied by the countiactor
in accoxdance with Section 8, Several ceposits
exist oun land which will be acquired by the (Covernment
in the vicinity of Section 24, Tovwnship 4, Range 27,
west ol the TFourth Leridian, No charge will be nade
to the contiactor for uneterials taken fiom such
Governmneut owned Jepogits and used in the work
covered by this. coutract. If used by the countractor
these deposits shall be operated so os to nresexrve,
insofar eg practicable, their Zuture usefulness or
value. dothing contained in this section shall be
constiued as constituting the anproval ol any
matericls taken from such deposits, as the coutractor
will be solely regspousible for supnlving meterials
of the quality specified Tor the various portious
of the work.,

Section 10 -« Records of Tcst Borings

“he dravirgs iucluded in these specifications
show the availahle records of borings made at or
near the sites c¢f the tunuels., The Goverument does
not guarantee auy interpretation o these recoxds
or the coirectness of any informetion shown on the
draviings rclative to geological conditions. The
contractor must as-ume all respongibility for
deductions and conclusiung as to the nature of the
rock god other matexrials to be excavated, the
difficulties of making and maintaining the reguired
excavations and of dolug other worl affected by the
geology of the site oi the work.
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Section 11 - Lines and Grades

The contractor shall provide such drill
holes, forms, ladders, spikes, nails, light and such
agsistance as may be rcqguired by the ZEngincer in
giving lines and grades. The Engincerts merks shall
be carefully prescrved by the contractor until they
heve served their purpose. ‘ork shall be suspended
at such points end for such rcasonable tiwme as the
sngineer may reqguire to transfer lines and to mark 10
points for line and grade. No additional compen—
sation will be paid to the contractor Tor required
assistance in setting lineg anc¢ grades or for less
of time ou account of such necesgary suspeunsion of
work or otherwise ou account oi the reouiremecnts of
this cection.

Section 12 -~ Camp Sttes

The contractor will be permitted to use
for coustruction camp purposes any land available
in the vicinity of the work that is the propexrty of 20
the Governmcnt; Provided, that such use shall not
interfere with any part ol the vwork or of the work
of other contractors or oi the work of the Goveru-—
meat in the vicinity. TheGoveinment will assume no
regponsibility for damage to or intcrfezence with
the countractor's camps due to any operations uncer
this contract ar any othcr work conunectced with the
project. If private land is uscd by the contractor’
he shall make all nccesgary arangemcnts with the
oviner and shall pay ell rentals or other costs o0
connectecd therewith. %S'he location,construétion;

maintenance operation and removal of the contractor's -
camps &nd of the camps..or.esvablis mengs of aff pensons

or partieg in the.vicinity, operating or asseciatud
with the contractor, shall be subject to' the
approval of the Engineer,

Section lo - ioads

an access road will be coustructed by the
Government counccting the Lethbridge~Cardstone



highway with a point at thc gite of the worl., The
surface of this road will be gravelled, and will be
available for the uce of the Contracltor and all
other peisons coneccted with the worl: but shall be
maintainced by thce coutractor to the satisfaction

of the Luginccr., Local roads in the vicinity o. the
gite rcquired by the countractor shall be constructed
at his own expense., The countractor sheall provide,
ingtall, and maintain any barzicades, lights oxr
“danger signals necessary fo. the protection ol the
work or sefety ol the public.

Section 14 - Elcctric Power for
Construction Purposes

AS soon as possible after the contract
ig avierded the Government will construct a trans-
misgion line to and will nirovide a suitable sub-
station at a point unear the site of the vork with
trensforner cavacity of 500 .V.A..Power will be
delivered to the contractor by the Government on
the low voltage side of this substation at 2000 volts,
$ phase, 6C cycles, and no charge will be made to
the contractor for such power when used ounly Ior
the purpose of carrying out worl undex this contract.
In the event that Government povier is not yet avail-
able when required by the ooutractor, the contractor
shall supnly the necessary power for his requirements
until it is available under the terms laid down in
Section 49 of these specifications.

The contracter shall coustruct and main-
tain, at his own expense, the necessary circuits
for distributing the poier, A4All equivment, meterials
and work iu councction with the coatractor's
electrical installation shall coniorm to Provincial
or Povier Company specificatious end plans and rchall
be zcceptable to the Engineer, and such installation
shall be meiuntained iun a safe and satisgiactoxry
operating condition. The ugé to which the poier is
put shell be subject to the anrroval of theEngincer,
end the contractor shall endeavour to meke economical
use of such power, for the purvnose only of carrying
out the work uader this countract. :
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Section 15 - Use of Coustruction
Facilities.,

It is possible that work at or iun the
v111n1ty of the site will be performed by the
Governemnt or by other contractors during the period
covered by the contract undecr these sne01;10at10ns.
the contractor shall permit full use, without charge
therefor, by the Goverument and/or othexr contﬂactor
of roads, bridges, lighting and suuh other facilities 10
counstructed by the contractor for use in perlformance
of the contract under these specifications, and
usable jointly by the contractor, the Goverunment,
and other contractors, as are available for such use
without additional cost to the contractor.

B - D“”ALLAD S?uCIF;CA”‘ONS.

GACAVATION
Section 16 - Classification of
Excavation
Except as otherwise provided in these 20

specif.cations, all materials moved in required
excavation for the construction of the funnels and
adits will be measured in excevation only, to the
lines shown on the drawings or prescribed by the
Engineer, and will be classified for payment as
follows: '

(a) Open Rock Excavation - 7ill be all
solid rock in place, except that defined as tuunnel
excavation and which canunot be removed until
loogened by blesting, bar:ing or wedging, and all 30
boulders or detached pieces of solid rock more than
one cubic yard in volume. No meterial, except
Boulders as desc.ibed above, wil™ be clessified as
rock excavation, which is not actually loosenel by
blasting before removal, unless blasting is
prohibited and bar:iing, wiedging, or sinmilar methads
are piescribed by = writien order of the Znglneer,
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(b) Tunuel Ixcavetion - ill be c¢1l muterield
excuvated from locatiouns within the portels of the
tunucls, by tuaceling methods.

(c) Wrench Excavation - /il be all eterial
cexcwveted 1os coucrete cut-oii walls in ccordance
with thege plans cng gpecifications or as ¢irccted
by the Luginecr.

() Coumon Ixcavation - All matericl ci-—
cavuted in accordauce withh these plons and. specifi-
cations or &o airected by the Zngineci, which cannot
be defined ag either "open rock cxcavation®, “trench
excavetion®, or "tunnel excevetioun' shall be classe
ified cc comuon cxcavation., Comnon cxcevetion shcll
iaclude al? overbu.oden, gravel aud longe rccl: in
open cut, except as othcrwise vdrovided in thio
sccetion.

Sectlon 17 - Blasting

Blasting will be perailtted only vihen
prop.r preccautions are taken for the »rotection of
persons, the work and piivate propcrty, end any
damage douc to the work oxr private propeity by
blasting shall be repzired by the coantractor at the
contractor's cxpense. Cans or other exploders ox
fuses shall in ao cuse be stored, transported or
kept in the sgme nlace in which dynamite or other
explosives are stored, transported, ox kept. The
locatiown and design of nowder magazines, methods of
transporting explosives, and in general, the pre-
cautions taken to prevent accildents shall be in
accordance with Provincial lawg and regulations c¢nd
subject to the aporoval of the Enginecr, but the
contractor shall be liable for all injuries to or
deaths of pcrsous oxr damage to property caused by
blasts oI explosives.

section 18 - Open Cut Zxcavation
All excavation Ifor tuunel cdite, portal

walls, transitions and other structurecs, situated
outside the tunnel portals, shall bec msde to the
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lines and grades established by the Eugineer.

The adit canals shall be trimwmed Yo the
cross-gections shovin on the plans or established
by the Enginecr, cxcept that undisturbed ledge Tock
will be permitted to éxteud not more than six (6)
inches into the prescribed lincs.

v If &t any point thec natural foundation

material at structure sites is disturbed or loosened
during excavating operations, it shall be consolidated 10
in a mauner satisfactory to the Engineer, or, where

so directed by him, it shall be removed and replaced

with selected material coimpacted to his satisfaction

at the contractor's expense.

Where coucrete is to be placed upon or
against rock, the excavation shall be sufficient to
provide for the minimum thickness of concrete at all
points, and the prescribed minimum thickness shall
be exceeded as little as possible. Ieasurement of
such excavation for parment will be limited to the 20
excevation required for the pregciibed minimum
thickness of cono;ete, plus six iuches., Any and cll

xcess or over-excavation performed by the coutractor
~for any purpose or recson, except as may be ordered
in writing by the Engineer, and whether or not due
to the fault of the contractor, shall be at the
expense of the contractor.

No blas ting that mlgnt injure the work
will be permitted, and any damage done tothe work
by blasting, ilncluding the shattering of material 30
- beyond the required excavation liunes, shall be re-
paired by and at the expeuse of the gontractor and
in a manner satisfactory to the Engineer. 4ill
cevaties in rock excevation upon or agaiust which
concrete is to be placcd, caused by carcless ex-
cavation, as determined by the Engiuneer, or by rc-
moval, as directed by the Enginecr, of rock or other.
foundation materials necdlesgly demaged by blasting
or otheci operations of the contractor, shall be
g0lidly filled with concrete entirely at the cxpcuse 40
of the contractor, including the cost of all '
- materials required therefol.
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The quantity of cxcavatiou foxr which pay-
ment wild be made will be measured in coxcavation to
the lines and grudes established by the Engincer and
no paymcut will bemade Ioxr nmatcrial cxcavated beyond
those lines., Except where concreitc is to be placed
uponr or against rock, gtructure exccvaltion will be
measured for pa:meat to slopes of 1 to 1 for earth or

overburden, and to % to 1 Zor roclz and to lateral

dimengiouns of one foot outside of the Toundations
of the stiuctures.

Section 1Y - Trench Excavation

Treunches for coucrete cubt-off walls shall
be excavated 1iu the rock fouudation by the contrac:ior
as shown oun the drawings or directed by the Enginecr.
Trenches shall geuerally have vertical sides and
shall be excavated to the alignment, grades and
dimeusions shown on the drawings or as directed by
the Eungineer. The excavation shall be periormed by
the use of hand tools oxr power cutting drills, in
such manucer ag to prevent shattering the sides ox
bottom of the trenches, and no blesting will be
permitted, DMcecasurement, for payment, of rock ex—~
cavation for cutoff walls will be malde only to the
neat lines chown on the drawings or established by
the Engineer, and payment thercfor will be made at
the unit price per cubic yerd bid in Schedule for
"Trench Excavation',

Section 20 ~ Tunnel Excavetion

The item of the schedule for “Tunnel
kxcavation" shall include all required excevation
performed within the portals of the tunuecls. ALl
excavation ghall be made to the lines and grades
shown on the drawings oxr as directed by the Engiucer,
The general dimcusious, arvangements and details of
the typical tuunel scctions are shown on the drawings.
The dimensions of the concrete lining as shown on
the tunnel sections are minimum thickness, and no
un-excavated material of any kind, ox roof supports
shall be permitted to remain within these lines,
Payment foxr tunnel excavation will be wmace to the
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outer surface of the lining plus six inches mcasured
in a radial direction, regardless of whether the
limits of the actual excavation fell inzide ox out-
side of this prescribed tolerance line. It may be
decided in the field, by the Eunginecr, to incrcase

or othcrwise alter, the thickuness of the lining as
shown on the plans. Thce contractor shall be entitled

to no adaitional compcnsation bccause of such changes,

other than that resulting from increased guantities
due to the new position of the tolerance line, which
will s%ill remain a radial distaunce of six inches
irom the outer boundary of the lining: Provided,

that any adc¢itional cxcavation required on account
of any enlargement ofsection ordered after the
completion of the excavetion of the section to the
previously prescribed dimeusions, will be paid for

as extra work.,

The cont. actor w111 use every precaution
to avoid excavation beyond the tolerance line. All
drilling and blasting shall be carefully and skill-~
fully performed so that material outside of the re-
guired lines will unot be shattered. No blasting
that might injure the work wil). be permitted, and
any damage done to the work by blasting shall be
repaired by and at the expense of the contractor
and in a manner satisfactory to the Engineer.,

Measurement of tunnel excavation for
payment will be limited to the specified sectional
dimensions except as described in this paragraph,
and will be made along the located centre lines of
the tunnels, and ounly between the inside faces of
the portal wallg: Provided, that the measurcment
for payment will include all reguired excavatlon
for permenasnt tuunnel -drains, outside of the tuunnel
lining as shown on the drawlnﬁs or establlsped by
the Englneer. .

Payment for excavation in the tuunels
will be made at the unit price per cubic yard bid
therefor in the schedule. No additionel allowance
above the unit price bid in thc schedule for ex-
cgvation in khe tunnels will be made on account of
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the clasg, naturc or condition of any of the matcrial
cncounterced, or on account of tuc preseunce of wiater
or ior any other rcasou, The unit price bid shall
include all costs ol cxcavation in the tunnols,
disposol of cxcuvated matcerial ac provided ifor in
Section 24, the coats of suprorts, cxcept as provided
in Scetion 21, and all othcer costs incidental to the
propuration of the bunnels for their permancnt
lining. '

Scetion 21 -~ Temporary Timberiag
in Tunuels.

Temporury timbering, including 1ugging,

may be uscd wherce such tomporary timbering is neccsaary

to suppoit the roof and the gices of the tunncls;
Provided, that such timbering shall be rcmoved by
the contractor beiore the concretce lining is placed.
Payment will be made to the contractor for such
timbering, as is required by the contractor end
approved by the Engincer, ouly for such itcms as
appcar iu the schedule, and at the p.ices fixed forx
such items. A1l other or further costs counccted
with temporary timbecring shall be boine by the
countractor.

411 salvage materials from temporary
timbering for which the contractor has becn paid
under the provisions of this scction, shall be
neatly piled at a point acar the site designated
by the Enginecer and shall romain *he propcrty of
the Goverument.,

Nothing contained in this section shall
prevent the contractor, at his own cxpense, from
erccting such additional amounts of temporary
timbering as he may consider neccssary, nor shall
it be construed to relieve the countractor from sole
respousibilisy four the safety of tunncls or from
such liabilitics as may rcsult from inadequate
temporary . timbering. .
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Scetion 22 - Draining, ﬁhtln and
Ventilating Tuunnel

The contractor shall drain the tunuol where
necegsary to rid it of standing water. Pumping
shall be done where gravity flow to an outlet can-
not be sccured., The contractor shall aiso properly light
and ventilete the tunuel during construction. The
cost of all work rcauircd by this paragraph shall
be included in the unit priscs bid in the schedulec 10
for the various items of tunuel construction,

Section 23~ Protection of
Rock Surfaccs

Therc are CCLtaln layers or sty ata in the
rock through which the tunucls are to be driven

which may tend to disintegrate when exposed to dry
air. If, as determined by the Enginecr, it is con-

sidered necessary to protect these surfacec Lrom
weather, the contractor shall do so as directed. _
Such protection shall consist of spraying the rock 20
with an asphaltic oil or emulsion approved by the
Engineer in such & manuner that a coating or seal

is obtained which will be airtight as determined

by the Engineer,

The cost of all work required by this
section shall be included in the unit prices bid
in the schedule for "Sprayed Asphaltic .Seal Coat",
It shall include the cost oi supnlying the material
and all costs of applying it. _

Section 24 - Disposal of Excavated 20
Materials

The disposal of all excavated materlals
shall be subject to the approval of the Engineer,
A1l waste pileg shall be located where, in the
opinion of the Engineer, they will not harmfully
interfere with the flow of the river, the coustruotion
operation or accesgibility of other structures ox
the operations of other contractors. The maximum -
haul for tunnel excavations will not exceed a distance

«



10

20

30

161

of fifteen hundred feet (1,500 £t.) irom the reg-
pective tunncl portals. The cost to the controctonr
of disvogiug of &ll excavated materials shall be
included in cthe unult prices bid therelor in the
gchedule Tor cexcavalion, all classes.

CONCRITE o
Scction 5 - General

Reinforced concrecte structures shall be
built as shown on the plans or as required by the
Engineer during the progress of vhe wvork. All
structures and tunncl lining shall be carefully
and accurately built to the lines and grades
gotablished by the Enginecr.

Scction 26 «- Plant

Plant, labou¥, tools appliances and
matcecrials, except ccement and admixturcs, for pro-
nortioning, wixing, and placing concrete shall be
provided by the contractor. IRktcrials will be testeg
and if found defective must be removed from the
work and replaced at the contractor's expense.

Section 27 - Ag rcgates

All agrregates required fér the making
of concrete will be supplied by the contractor at
his expense, ag provided by Section 8. All
agsregate shall be screened and washed to comply
strictly with the following specifications for both
coarse and fine ag:regatc.

Coarse agzrcgate shall consist of crushed

rock or gravel from which sand has been screcncd,
or both. It must be composcd of clear, hard, strong,
durable pieces and frec from injurious amounts of
soft, friable, thin, clongated or lominated perticles
of shale, alkali, organic oxr othcr deleterious
matter. It shall be well graded with the following
limits:

Pasging 1" sieve not less than 95%

Passing No.4 sieve not more than Yogk
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Fine aggregate shall consist of clcan, un-—
coated grains of streng and durable sand. It shall
be free fiom shale, coal, loam or other organic
matter or impurities and shall be of such quality
that 1t will pass all standard test of the Canadian
Engineering Standards Association Specifications
for the presence of organic matter and sulphates.
It shall be well graded with the following limits:

Passing No.4 sieve not less than 90% 10
Pessing n0.50 sieve not less than 8%
nor more than 30%
Not more than 35% shall be retained on
any intermediate standard sieve..

Section 28 - Water

Water for mixing coucrecte must be reason-
ably clear and colourless and must be Tree from
injurious .amounts of oil, acid, alkali, organic
matter or other deleterious substance,.

The water shall be measured by a device. 20
such that the gquantity of water in cacn batch can
be regulated to give concrete of uniform counsistency
in succegsive batches, due allowance beiung made for
free moisture in aggregate.

Section 29 - Strength

The concrete shall be of one class for
the entire work and shall be based on a water
cenent ratio not exceeding .85 cubic feet of water
per sack of cement (87% 1lb.) and shall yield a
strength of 3,000 1b. per sqguare inch at 28 days 30
when tested under the standard methods.

Section 30 ~ Proportions

The proportions of the mix shall be
approximately 1 part of cement to 2.4 parts of Tine
aggregate, by weight, and 3.5 perts, by weight, of
coarse aggregate; the actual field mix will be

~d
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given by the Engineer when the contractor has sub-
mitted his aggregates. Should admixtures be speci-
fied by the Ingineer they will be supplied by the
Government, as provided in Section 7, and sholl be
mixed iu the concrete as directed by the Engincer,

Section 31 -~ Ingpection

A rigid iuspection shall be mointained
over the mixing and placing of the concrete., In
the placing of the concrete , it shall be insisted
that all concrete shall be viorked sufiiciently so
that it is plastic; that water shall not accummglate
on the surface; that mortar and coarse aggregate
shall not be allowed to seper.te, and that all sur-
faces shall be gspaded so that all stone shall be
removed from the surfaces.

Section 32—~ Placing Concrecte

All concrete shall be deposited in place
immediately upon mixing and should any concretc
receive its initial set before being placed it shall
be rejected and removed from the site of the work,

No concrete shall be placed in any Zorms
until the Enginecer shall have checked the forms and
notified the contractor that they cre ir proper
aligoment anc adequately braced, and if at any time
there is evidence of yielding of forms the countractor
shall stop concreting and restore the forms to theix
proper position. No mortar or concrete shall be
placed except in the presence of a duly authorized
Government insvector, '

' Concrete shall not be dropped through a
greater -height than 4 feet, and when it is couveyed
by chuting, the plant shall be such size and design
as to ensure a practically continuous f£low in the
chute. The angle of the chute with the horizontal
shall be such as to wllow the concrete to flow
without separation of the ingredients, but in no
case shall the slope be less than 1 vertical to 2
horizontal., The delivery of the chute shall be as



164

-close as posgible to the point of deposit. When

. the operation is intermittent, the spout shall dis-
charge into & hopper. The chute shall be thoroughly
flushed with water before and after each run; the
water used for this purpose shall be discharged
outside the forms.

Only methods of transporting or placing +
which will deliver concrete of proper congsistency
into thw work without segregation and without ob- 10

jectionable porosity will be permitted. Should

the contractor desire to use pneumatic methods

for placing concrete in tunnel lining, these methods
shall be subject to the approval of the Euginecr.

Section 33 -~ Vibrating

411 concrete shall be consoldidated by
vibrating using an immersion type vibrator approved
by the Engineer. The vibrator shall be used verti-
cally at points 18 to 30 inches apart and the period
of vibration shall be decided by the Engineecr. The 20
vibrator shall be supplied and operated by the con-
tractor at his own expense and under the direction
of the Engineer.

Section 54 - Cold Yeather <
Concrete mixed and deposited when the

temperature of the atmosphere is 40 degreces Fah-

reheit or lower shall have a tempersture orf not

less then 50 degrees at the time of placing.

Suitable means shall be provided for maintaining a -

temperature of at least 50 degrees for not less 30

than 72 hours after placing or until the Engincer

has decided the concrete has sufficiently hardened,

the methods of heating the material and protecting

the concrete shall be subject to the approval of

the Engineer. , '

Section &5 =~ anstruction Joints

The placing of concrete shall be stonmed
only at such points as the Engineer ncy direct,
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and ot ¢ll times must be subjeet to his apnroval.

The contractor shall not begin to place concrete
until he has on the site sufiicient materials which
have been inspected and acceptced to construct any

one portion without interruption. The concrete shall
be depogited in layers not over oune foot. in depth

and thoroughly tamped, cxcept as otherwise provided
in these specifications. ‘

In case of unavoidable interruption in
pouring or at any coustruction joint authorizecd by
the Engincer, a 2" x 4" congtruction joint, or e
joint spccificd by the Engiunecr, shall be made
parallel to the wall., Before a new pour is begun
the surface of the hardencd concretc shall be
roughened, thoroughly clecancd of forcign matter and
lsitance, saturated with water and sprinkled with
dry cemcut or covered with & thin layer of ncat
cement paste which shall not be allovied to dry out.
The surface shall then be covered with mortar to a
depth oi two inches or the superimposed coucrete
shall be placed in such a manncr as to cunsure an
cxcess of mortar over the entire surface ol the
joint.

Where aghhalt expansion joints are shown
on the plans or requested by the Engincer, the
joint shall be carefully covered with §" incustrial
asphalt plank before the adjoining section is poured.
The cost of this asphalt plamk and the placing ol it~
is to be included in the tendercd price for concrete.

section 66 ~ Curing Concrcte

The surface of the concrete slabgs shall
be kept moist for seven days affer pouring by covering
with eifher burlap or moist carth as soon as the
concrete hag sufiiciently hardened and keening the
cover molst foxr that period,

Section 37 = Chamfers

A1l exposcd corners, both vertical and
horizontal, shall be chamfered with a 2" x 2'chamfer,
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Section 38 - Standard Specifications

Except as otherwise provided in these
specifications, placing and finishing of concrete.
shall be done in accordance with the Canadian. .
Engineering Standards Associlation Specificatious
for Concrete and Reinforced Concrete A.R23-1042.

Section 359 - Concrete in Tunnel
Lining .

The item in the schedule for "Concrete in
Tunnel Linings" includes all concrete in the normal
circular section of the "Diversion Tunuel" shown.
on the drawings as from stations 3 + 67,75 to 24 +
03, and all concrete in the "Irrigation Tunnel! in
the normal 17 foot horseshoe gsection as shown on
the drawings from stations O + 20 to 25 + 67.9.
The above described reaches of the tunnels shall
be lined throughout with concrete having minimum:
thloknesses as shown on the drawings or as presdrlbed
by the Englineer,

A11 excavation outside of the tolerance
line shall be completely and solidly filled with
concrete, and special care shall be taken to force
concrete into all irregularities in the rock surfaces

‘and to completely £ill the tunnel arches. The con-
* tractor shall fill with mortar or grout, by met'od
all spaces in the tunnel arches remaining unfilled
after the placing of concrete has been otherwise
completed. The mortar or grout shall be placed
through pipes set in the concrete for this purpose,
or, at the option of the contractor, through holesg
drilled by the contractor through the concrete
after the concrete has hardened. The placing of
mortar or grout shall be done at low pressures,
not exceeding 25 pounds per sguare inch, as detexr-
mined by the Engineer. The mortar or grout shall
be composed of cement, sand and water in Dronortlons
to be determined by the Engincer. - s

In the tunnel inverts, loose excavation
shall be removed to firm surfeces, and all such
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gurfaces ghall be cleaned to the satisfaction of
the Engincer before concrete is placed.

“he finished interior surfaces of the tunnels
shell conform accurately to the shape, alisnment,
grades and cections as snown on the drawings or
prescribed by the Engincer. 4 smocth, dense Tinish
will be required on the iuaterior surfaces of &ll
tunnel liuniug, end, where practical, as deteraiucd
by the Euginecr, the coucrecte shell be vibrated by
power vibrators of an arnroved t:pe in such a mcuucer
as to produce deusc, impervious conecrete having a-
smooth surfzce agoinst the forms.

lieasurcment for p. ymeat shall be mede on
the bagsis of the minimum thickness of the lining
plus six inches, and peyment will be madce to these
lines regeardless of the actual thickness of the
concrete., o parment will be medce for concrete
required to be placed outside the tolerance line
due to over breakage, excess excavation or for any
other reason, but such cavities shall be solidly
filled with concrete entirely at the expeunsc of the
contractor.

The unit price per cubic ya.d for "concirete
in tunncl lining" shall inelude the cost of all
labour, forms, equipment and meoterialg, except cement
required for manufacturing and plecing concrete and
pnartar or grout, by any wethod.

Section 40 = Concrete in Portals
: and Transitions

The item in the gcedule for "Concrete in
portals and Transitions®™ shall include all councrecte
structures shown on the drawings or speciried by
the Engineer which does not p.orerly come under the
heading of concrete in Tunwvel Lining. AlL coucrete
structures covered by this section shall be con-
structed carefully to the lines and grades as shown
oun the drawings or ag established by the Engincer,
hese structures shall include generally the portal
walls and cutoffs at the tuunel entrances, and exits,
along with the trumpet shaped portious of tummel
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lining at the entrance to the diversion tunnel and
at the exit of the irrigation tunnel. They shell
ealso include the open transition: beyond the exit of
the 1r 1gat10n tunnel. :

All concrete shgll be manufactured and
plecec in the forms in accordance viith the general ,
concrete speclflcatlons, and shall be vibrated wilth 1 »
a power vibrator of approved type. ‘‘here con- '
crete is placed upon or against rock surfaces, such 710
surfeaces shall be firm and clean. Ileasurement for
payment will be made on the besis of minimum thiclk-
nesses as shown on the drawings or specified by the
Engineer, plus six inches, except in cutoff walls.
Any cavaties beyond these lines, due to carelescness
or excess excavation, or any other cause, shall be
solidly filled with councrete entirely at the expense
of the coantractor. Except as otherwise provided,
pay.eunt shall be made for councrete in portals and
transitions on the basis of the neat lines shovwn 20.
on the drawings or as cstablished by the Zunginéer

"he unit price per cubic yard Zor ‘Coucrcte
in Portals and Transitiouns” shall include the cost
of all labour, forming, equipment and gll materieals,
except cemeat, 1or the manufacture and placing of
concrete, ’ -

Section 41 - leasurement of Concrete

Except as otherwise specifically provided
in these specifications, measurements oI councrete
for payment will be made only to the neat lines of 30
the structures as shown on the drawings or:as.
established by the Engineer. Any thickness of
concrete shown on the drawings may be changed by
order oi the Zngineer, in which case the changed
thickness will be used as the basis of measurewment
for payment. In the event cavities resulting Irom
careless exceavation, as determined by the Znginecr,
ere required to be filled with concrete, the mbterlgls
furnished by the Goverument and used for such re-
filling wil’ be charged to the contractor at their . 40

e
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cost to the Government at the point of delivery to
the o ntractor,

Scction 42 - Payment for Concrete

Payment foxr councrete in the various marts
of the work will be made at the unit prices per
cubic yard bid therefor in the schedule, which unit
prices shall iunclude the cost of all labour, moterialg
and plant required in the construction except that
cement will be furnished by thc Governmenti as
provided in Section 7.

Section 40 -~ Cement

Cement Zox concrete, mortar and grout will
be furnished to the contrzctor by the Governmeut
as provided in Scction 7. “The contractor shall give
the Engineer net less than 30 dayg' notice in writing
of his cement requirements, The requivements shell
be gtated, insofear as practicable, in cuantitics
a0t less than carload lots.. In oxcer thot cement
may not becowme unduly aged before using, the con-
tractor shall not use cement in the worl: direct Irom
his freightiug or other hauling overations heunever
any cemeuat 1s aveilable that hes been stored more
than 560 days aftexr delivexy to the contrsctor.

Section 44 - Reiuforcing Steel
and Inserts

Stecl reiunforcing bars and iuserts shall be
placed in the councrete wherever ghown on the drav-
ings or where directed by the Enginecr. The re-—
inforcing bers and inserts will be furnished to the
contractor by the Govermment ags provided in Section
,?.

Before reinforcing steel and iuscxts are
placed, the suriaces shall be cleaned of objectional
rust, scale, dirt, grease or other foreign subs--
stances and, after placement, they shall be main-
tained in a clewn condition until they ere coumpletely
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embedced in the concrete.  The Govermment will male
every reasounable effort to have the reiunforcing
steel and inserts delivered to the contractor in
good condition, but this shall not relieve the coun-
tractor from full responsiblity for their condition
immedilately prior to covering them with councrete.
411 bars and inserts shall be accurately placed and
secured in positions so that they will not be dis-
placed during the placing of concrete, an¢ gpecial - 10
~care shall be exerrised to prevent auny disturbance
of the bars and inserts in concrete that has alrecdy
been pleced.,

Payment for placing reiuforeing stcel and
inserts will be made at unit prices per pound bid
for each in the schedule, which unit prices shall
include the cost of furnishing and attaching wire
ties and metal. supports, and for unloading, haulluag,
gorting, storing, aeny cutiing and field beunding '

- required, cleaning, placing and securing and mcintainingO
all bers and inserts in position, as shown au the
drawings or as directed by the Eugine.r. The

quantltles of ecch for which paynent will be mede

will be based on the weights obtained from the

shipping bills or invoiwvesg.

LISCELLANGOUS CONSTEUC: ICN
Section 45 - Pipes for “Jeep Holes

Two and one-helf inch standard galvanized
iron pipes in overall lengths of 15" with one
coupling attached shall be supnlied and installed 30
by the contractor in the concrete lining of the
tunuels or the floors or walls of other structures
as showa on the drawings or as svecified by the
Engineer. The pipes shall be placed and secured in
-the forms in such a manner that the coupling will
be flush with the finished interior surfeace of the
tunnels, and so thet no concrete will get inside the
pipes. The cost of supmlying, storing and insgtall-
ing pipes for weep holes shall be included in the
unit price each bid therefor in the schedule. 40

.

~9
\
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Scction 46 - Drilling Yeep Holes

Jaep holes shall be drilled by the contiactor
through the walls, flooxrgs and concrete lining of
tunnels and structurcs, either throush the weep hole
pipes or through the concrecte cfter it has been placed,
as shovin on the drawings or dirccted by the Zugincer.
All weep holes shall have a diamcter of not less
than 1y inches and shall be drilled to such denths

s may be dirccted by the Engincer: Provided, that
weep holes in the tuunel will not be reguired to be
drilled to a greater depth than five fect. Wecp
holes will be wmcasured for payment after the holes
arce drilled, and ouly the lengiths of holes actually
drillcd by direction of the Enginecer will be con-
sidered in malking mcasurcments for payment. Payment
for drilling wecep holes will be made at the unit
price per lineal foot bid therefor in the schedule.

Section 47 - Tile Drains in Tunuels

Six inch tilc drains shall be supnlied and
ingtallcd by the contractor as shown on the drawings
or dirccted by the Engineecr., Tile shall be laid with
open joiuts aud imbedded in gravel in trenches cut
for bthat purposc. The drain bencath the invert of
the irrigetion tunnel shall be laid in a treinch
having an average depth and width of 1' 6%. The
trench arcund the pipe shall be completely filled
with gravel conuaining not mcre than 5% of material
passing a No,4 screcn. Pipe shall be luid accurately
to line and girade as egteablished by the Engincer.
The cogt of supplying pipe anc¢ gravel, of performing
all work couinectcecd with the installation, except
excavation, shall be included in the unit price pex
lineal foot bid therefor in the schedules

Section 48 ~ Copper Scaling Strips

Copper sealing strips shall be supnlied
and placed by the contractor at construction or
expansion joints as shown on the drawings or as
dirccted by the nglnecr. LThe copper scaling strips
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shall be flat strips, 6 inches wide, and made of 20
gauge copper. The strips shall be carefully jointed
togecther by brazing or welding so as to form con-
tinuous wetertight diaphragms in the Jjoints. -
khGequeate provisions shall be made to support and -
protect the sealing strips during the progress of
.the work. leasurement for payment for supnlyiuag
end installing copper scaling strips will be made
of the strips in place, and payment will be mcdce at
unit price per lineal foot bid thercfor in the
schedule, which price shall include the cost of
suprlying, vtorlng, placing, welding and proteotlng
until embedded in concrete, : _

Section 49 - Extre Vork

The contractor shall, when ordered in
vwriting by the EZngincer, periorm extra work and
furnish extra meterigl, not covered by the specili-~
cetions or included in the schedule, but forming an.
inseparable part of the work contracted for.

For any extra worlk done or material or.
~things provided under the written orders of the
Ingineer for which no price or prices are named
herein, the Governemnt will pay to the contractor
the actual and reasonable cost, as detcrmined by
the Engineer, of such extra work, materisls end
things, with an edcitional 10% thereon for the.usc
of tools, contractors plant, superintendence and
profits.

- Exhibit 21

BY-LAW NO,67 -

A By=law of the municipal District of
Sugar City No.5 to provide for the assessment and
taxation of Pcrsonal Propeprtye.

 Under authority of Section 8, of the
sgsessment 4Lct, being Chapter 157 of thc Revised
Statutes of alberta 1:42, and subjeat to the various

'8
10
20
Y Y
30
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provisions of the said Act, the Council ol the
sunicipal Digtrict of Sugar City No.O cnactg that
within the boundarics of ithe *unicipal District of
Sugar City HNo. 5 all Fersonal Property shall be
liable to asscssment and taxation Tor both munici-
pal und school purposcs.

A1l previous personal pronerty ftex by-laws
pagsed by this Council arc hereby rencaled,

Done and passed at Reymond, Albertg, this
ord day of april, 1947.

First rcading April 5, 1¢47
Second reading Aprul I, 1847
Third rcading April 3, 147,

e MM M PATERSONT

Recve

REE
(SEAL) "D, I, HCLLADAY
Secrctaryy Tredsurer

WE HomBY CElilIFY that the forcﬁoinﬁ.is a true

and correct copy of By-law No. 87 which was passed
by tr&a Council oi The Iunicipal District of Sugar
City No. 5 April oSrd, 1947. '

NN, . PECZRSON
e "' Reeve

v Do Mo BOLLADAY®
Secretary Treasurer

EXHIBIT 22,

BY~Lai/ NO.68 OF. TII MUNICIFAL DISVRICT OF SUGAR
CI?Y NO. 5,

A BY-LaY to cet the mill rates for the year 1047 for
lunicipal , School and Hospiltal purposes.
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JHEoEAS it 1s cstimated by the Council of the
unicipal District of Sugar City lNo. 5 that the
said municipal district will require apnroximatcly
#72,700.00 for municipal purposes, and _

' WELEHEAS the various requisitioning bodies have
requigitioned this Council as follows:

-St. Mary's River School :
Division No. 2 £112,740,08
St. Mary's River School
Division, Special levy in '
agrath School Dist. - 2,257.00

Lethbridge School
Division No. 7 13,641,991

Galt School District No. 627 ©,788.00
New Dayton Consolidated |
School District No. 5, . 702,00
kaymond School District No.700)29,387.00
Cardston iMunicipal

Hospital District No. 5 4,666,55
llagrath Iunicipal

Hospital District No. R9 12,500.00
Raymond iunicipal

Hospital District No. 31 74,950,00

CTHEREFOR BE I ENACTED by authority of Section 288
and -89 of The Iunicipal Districts Act, being
Chapter 151 of k.S.u., 1942, and amendmeunts thereto,
the mill rates for the various purposes in fhe
Municipal Distriet of Sugar City No. 5 for the year
1947 shall be as follows:

iunicipal purposes 8

St. llary's River School

Ilagrath School District '
(Special Levy) . 5.5,

Lethbridge School : : ‘
Division No. 7 , 18.5

Galt School District No.647 20

New Dayton Consolidated -
School District No. 5 17 .5

EY
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X
o

Raymond School District No.700 2%

Cardston iunicipal Hospital

Digtrict No., 5 5.5
Ilagrath junicipal Hospltal

Digtirict No. 29 4
naymond [unicipal Fospital

Digtrict No., Ol 3

DOwu AND P..SSED in Council this 9th day of April,
lo hoDo 194:70

(Sgd) oNon—.ra PC tel"sot’l
Reeve

(GEAL) S (Sgd)  D.M.Holladay
- Secretary Treasurcr

cor.ect copy of By-law No. 68 which was passed by
the Council of The iuunicipal District of Sugar City
No. 5 on 9th April 1947

SN WL PATHRSONT
20 Reeve

e DM, HOLLADAYY
7T Secretary Treasurer.
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EXHIBIT 2

SUGAR CITY MUNICIPAL DISTRICT

No. 5,

Po_.SONAT PROPERTY ASSESSIMENT = 1047

Owner, = Bennett & White Calgary, Limited,

"Toronto General Trusts Build
Calgary, Alberta,

ing,

Iocation of property, — Nk Sec. 5 & S& Sec.l2,

Tp. 5, Bge » 2
Alberta, St.

Buildings.

Zepair shop, frame, 28' x 48!
x 1L, single sheeting, dirt
floor, rubberoid roofing,
unpainted, electric lights,

Warehouse, fr§me, mefal clad,
10' x 16' x 8%', rubb. roof,
shiplap floor,

Storeroom, frame, 12' x 20!
X 9%' aud addition 8' x 12!
x 7', single sheeted,
rubberoid roof, shiplap
floors, unpainted,

Dormitery, frame, army type
constr,, 60' x 24' x 14!
and 60' x 24' x 14" with
lean~to addition 16' x 60!,

4, VAN,

lMary's
River Dam.

750,00

80.00

110.00

10

20
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and,intercqgnccting

additions o6' x 187 x 14!',

o6! x 22' x 14' and 12' x

12! x 8%', single cheeting,
rubberoid clad and roofing,
partitioned, sleecping querters,
wash room, showers, toilets,
etec., clec., lts. metal
chimneys,

Cook house, 24' x 20' x 141",
dining room, 24' x 60' x 14!,
and store room, 24' x 60!' x 14!
ceiled, frame constr. rubberoid
roof, single spruce flooring,
egnd coal house addition 8' x

g' x 7', unpainted, waler and
elec. lts.

Office Building, 12' x 24' x 113!,

adcition 8' x 8!'x 113!, and
addition 12' x 32' x 11%', all
frame constr, sided and inside
sheeted, rubberoid roof,
uapainted, elec., lts., (new)

House, frame constr.

16' x 24' x 11' (new)
inside sheeted(tentest)
paintea, rubberoid fooT,
wired.

4,000,00

2,500.00

600.C0

550,00
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Cement warehouse, 28' x 32' x 9', single -

Shop

sheeting & floor, rubberoid roof
and sheeting, partitioned, unpainted,

and powder  house, 14' x 20' x 8%',
single sheeting, spruce floor,rubber-
0id roof and add'n-14' x 20' x 8%',
spruce sheeting and rubberoid roof
and siding, no floor, unpainted,on
sills, :

Power House, (west tunnel) frame 16' x 24'

x 10', single sheeted, dirt floor,
rubberoid roof, with platform add-

1400, 00

250,00

ition 4' x 12' x 8' of timber constr.

11" x 11" and 11" x 8%,

170.00

Total valuation of buildings, ¥

9,210.00

Assessment at 66 2/3 %

Personal Property Items at same location-

West

end tunnel

1l Ingersoll Rand Marine type station-
ary engine 134x8x3-#11500, 500 RPM,
100#P, 100 HP, 3 Ph. 60 cyc. -

Serial #£181L49, .

1 Ingersoll Rand Mod. 7HCHLO Compressor
72x6%x5, 1004, 870RPM, #11397,
w/Westinghouse 75HP Generator, Fr.
7114, 3 ph. LLOV, 870RPM, 60 Cyc.
Ser.#336556 (M311)

1 Boiler Plate tank 3' x 8',rivetted,
w/valves and fittings,

1 Starter compensator-75HP-Cat#0127192
G1ll w/control panel #£25375 SO 5964

6,1140.00

lt, 500, 00

3,000.00
100.00

250.00

10

20

30
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1 Square D switch No. 463, Series 3.

1 iestinghouse Elec.motor-H203, 60 cyc.
%3 ph. 1 HP. gecared to monarch centri-
figal pump CP-1

1 Ailr pressure tank-welded-3' x 8' with
L" pipe fittings, 2 Crane-L4" 3004
valves and 1 Cpane 2" Globe valve.

1 welded tank L' x 12' with 2" fittings-
on platform (water)

1 Rex pumpcrete unit powercd by 30HP
Westinghouse induction motor type
CW, Ser# 2-18NL410-style 18N410-220-
LLoV~3 ph. 60 cyc. 56 amp. 1160 RPM
w/Westinghouse line starter 6 HP,
class 11200, 3 ph. 60 cyc. 44O V.
gtyle 808215 and Westinghouse manual
control class 12-300, type 12303,
all mounted on portable steel skid
frame.

2 CansGen.tlecc. tranéformers,2300—llo,
220V, 25KVA, 60 cyc.form KFXY, No's
195035 and 195045,

1 1Inglis duplex pump #2101810, Lix23
xlh.

Used timbers-1l4 pcs 12x12-10, 16 pcs
10x10-10', 3 pecs 10x1l2-12', 57 pcs
8x8«8' (approx. 5500 ft)

2 (Cleveland rock drills Ser#s
L 2F87670&7676 w/carriage No's L42FS
7669 and L42RS 7677 each with Cleve-
land D14 drills(portable)

150 ft. %" air hose and 100 ft 2" air
hose. : '

150.00
90.00

125.00

100,00

L ,000400

500.00

135.00

110.00°

2,000,00

125.00
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410 ft. 4" pipe line to compressor

station (welded) 210 f£t.-2" watcr
line to same and 650 £t from river.

310 f£t—7" bleeder pipe line (galvd)

3

145 £t 2" pipe line to pump.

Cleveland jack hammer U1H2-9367,
2 same- 316L4(S880)

air drills #s 0€1283, C1596, C1807,
.all No's 18PF2,

200'-1" air hose, 150'=3" same and.

2

1

1

175'-%" same.

H.D screw jacks 21"x 24(3B) Sl5.ea.,
1-6" bench vise-510

Elec.2 wheel bench grinder Ser#kJ
1254309~1/3HP-Miller's Falls,

Miscellaneous bench tools, supplies
and repair parts, valves, pipe
nipples, electric wiring, drill, re-
pair parts, couplings, gaskets,
sledges, picks, shovels, canthooks,
peavies, light globes, drill clamps,
lubricating grease (L4 pails) miner's
helmets, etc.

550.00

65.00

400,00

1,480.00

220.00

L0.00

25.00

15000

Canadian Blower & Forge Co. 20" ventil-

lating fan w/G.E. motor, Model 8F1767

Type K, 5 HP, £406210

Steel tank L' x 7' and 1 same 3' x 5'

on 7' h platforms (diesel fuel)

Alemite tractor pump #6521 lubricator

unite.

140 £t. 4" pipe - poor cond.

125.00

75.00

30.00

20,00

10

20

30
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1 DNorthwest dragline-Model L, 1% yd

bucket-#3550 (2671) 16,800.00

1 Plymouth gasolinc locomotlvo, Model
TUA3828-Climax Eng. Co.

1 Xocring Dumptor-size W55-#D706, 5 vd-
Wt.6.5 ton.

1 Sterling Mach'y Corpe. pumping unit
Type P, Mod.1l1lG, Ser.#10926,

(at E. tunnel)

L cement forms-portable-~constr. of 7"x 2
steel Ibeam basc-15£t9in. L pes, w/kL
double cross beams, 2-16ft x 12 in.
plank, bolted, as base for 14'8" tower
of 8-10" x 10"-148 and 2-10" x 10" -
1L'8" high, 9%' wide,

360 ft channel iron LI x 1%, 80 ft.
7%x 2, 160 ft. angle iron Lxhx

lOO_ft—u"Xl/8" flat iron and 14O ft.
" x 1/8" flat ircen.

1 Mucker unit w/30" conveyor belt powere
by Delta Elec, motor, W/GE magnetic
switeh CR7006, Form DLC, Cat.zLL81768-
25"‘5OHP, 3 pho 220 V, 60 CYCe

500 ft. N.Elcce 1% B&S 3 cond'r cable
& 2 Ext 1t. with rubb. ins. cables,

1 Can. Ingersoll Rand Compressor unit
on rubber 750 X 16, Waukeshaw moter
Mod.L5HK~ 54X6 Specif. No.1lL4HHKLOR~
Ser.4635565, Compressor-HK315, No.
12353-100 1lbs Pressure at 1160RPM,
w/precssure tank 7' x 30" rivetted
and auxilliary tank 30" x 2L"-W.,P,
125 1bs- Ser.#3809

35,000.00
6,000.00

100.00

1

800,00
220,00

. 160,00
d

1,500.00

200.00

7+500.,00
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1 Worthington pump, Lix23xl~No.l25- _
1099-air connccted (1945) | 125,00 -
w/welded water tank 30” x 6" 20.00
50 ft.-1" air hose-Z35.1-3x16 10 ton . '
screw jack-820. 55.00
1l Alemite Tractor lubricator pump, "
Model 6521-3 gal. 25.00
1 L gal. lubricator unit-g25.1- Flrst
“'Aid Kit-%20., 1-Lincoln gr.gun 25 50.00
1l 10 ton Duff Norton
- lever ;ack -£20, 1-20 ton
Hydraulic jack-63"-375. 95.00
1 4" leg type bench vise-%15. Misc.pipe
fittings, log ch., turnbuckles, in
shop Z25. 140.00
120 ft. 60# rails 140.00
1 20" Ventillator fan powered by G E
Motor Mod.ZBF1767, Type K, 5 HP 3 ph.-
60 cyc. 220V 125,00
Total this shecet » ¢ ¢ o LL6,805.00
Forward from Shcet A1, . . 14,455,00
Total forward to Shcet #£3 61,260.00
Assessment notices o,
mailed Sept. 22nd. 1947.
(at E. tunnel)
transformers-2300 V-220V(10KVA) 100, 00
1 C.G.E. swithh-3 pole, Slu632 Cat. .
#25335 9. 00
2 Bulldog D switches, Type C-Cat. '
#22h322-75HP. 18.00

10

20

30
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l

1l G.E. Magnetic switch CR7006-Form D1C 22,00
1-3 pole Cat #1231-250 V-fuse box and
switch "~ 6,00
1 GE starter componsator #934097 Type
IR1625 Form A3/Induction motor typo
l-form K-35 HP~60 cyc. 3 phs 75.00
1 Electric pumping unit (rotary typo)
vertical adjustable, powered by Howell
elcc. motor #7-8" discharge-iripod of-
15 ft. lengths of 4" pipe 150.00
1 portable pumping unit, type 1FB-2% x
22-L" suction ~ L" dischqrgb gasoline
powercd 663365 100.00
350 £t. ventillator pipe-18%" Lt. 210.00
120 ft., L" water line -$36,—16O ft.2"black '
pipe-432. 68.00
1000 f£t. 4" air line to working face-£300.,
1000 ft. 2" water line-%200. 500.00.
2 Ingersoll rock drills-size KLDA35-Ser.
#s 2849 and 2915 800.00
‘Misc, repair purts 1in shop gears, elec.
conduit, drill steel, etc. 60.00
210 ft, 4" pipe-863.-60ft.-2" pipe-gl2, :
100ft 60 19. steel ruils Z150. 225.00
2 8crew jacks-9' posts x 33"-6" base and :
tops ~#535 . | 40.00
2 Screw Jacks-8 ft postsk~$30.~2 SCTCW.
jacks-5% ft. posts~A25. 8 55,00
1217 ft-1" octagon steel-10,12,1L & 18 £t
lengths 900,00
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)

Cement mixer unit-Falk motor reducer
size UL4RU-MO18-107, Howell motor
#21653L, type Sc3214~7.5 HP.

390 ft. 8" lock-joint cementing pipe on

17

rack, 4 timbers 10" x 10" x 12°
(in camp yards)

Failrbanks Morsc duplex steam pump

- 7xlEx7

timbers~10" x 10" - 16', 19-12" x 12"
-16', 6-10" x la2"-14, 2~-10x12-12 ft,,
and 1-10" x 12"-18!

760 ft. light hydraulic pipe-18%"

1

Owen bucket~-3 yd. CSC1l90-2324~1925~

8350, 1 Page auto bucket-1% yd-No.
4-29L5-2700. 00

Adams leaning wheel, portable grader,
Model 105, Ser.#377,C8C5006 w/10" x
18" blade, Winsconsin motor 3% x U-
type AF-£é59uu (control) .

Bu@yrus Erie shovel-25' boom, 2 yd
bucket w/extra 1%,yd bucket

portable waggon-6x6 bolsters, Lxl bed,
24' long, HD rubber tires, welded pipe
pole and reach.

Fairbanke Morsc 3 HP gas engine style

C-800RPM, connected to FM typhoon pump-

100# press. 270RPM-1000 gal. per hr.
12 £t dozer blade-3%' w/10" blade

Letournsau carryall-Model LP-Ser,
#527215-LP-F-12 yd.

Letourneau 10' dozer
Portadble 6-0il drum-racks on skids.

600,00

585,00
150.00

210.00
450.00

1,050.00

1,550.00
6,500.00

100.00
~ 350,00
1,650,00
5,660.00

1,000.00
10.00

10

20

30
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1 L whcel trailer on rubber 625-650-

16-4"' x 8' x 1' box - stecl chasgis, 50400

1 Horiuz. storaqe tank 11' x 36" on plat-
form 5' x 14

2 rubber tired wheel barrows-435.-160"'-4"

glnzed tile-%30 65400

1 Caterpillar tracktor RD 7 w/pusher

plate - CSC 5050 5,850,00

1 Bucyrus Erie drag 1line-50' boom-% yd

bucket-C5C 5057 8,000.00

9 12" x 12" timbers-16 ft, 2-10" x 1l2"-

4', 43 pes 6" x 6"-8! 90.00

1 dry mix unit w/16 ft tower on base of

12" x 12" - 12' L L00.00

390 ft. - 60 1b. mine rails-120 ft. switch
ends, 5 ft switch rails, 40 ft. frogs,
L}, WoVa. Rail Co. switches, tie plates,

spikes, ctc. 900,00
1 Fuel tank-4'x 12', w/fittings and service

hose. | 100.00
500 £t. 8" pat. coupling, Simax pipe 1,000.00

1 cement mixer hopper .0' x 10' x L',

tapered to 18" (hvy) 150.00
1 Caterpillar powser unit No. 9JL091

(C8C5020) w/5KW generator 15KL29,
DC14777, Fr.1l86, w/self regulating
alternator 5KW No.l5KL29-on skids

Block #1B8522 2,100,00

1 Vertical boiler 30" x 6'6" w/L45-13"

tubes., 100.00
1 Veriical boiler 36" x 7' w/85-13 tubes 125,00

x 9' H-w/delivery hosc 75,00
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Lendon #30 cement mixer on skids-
205082, less hopper above

30-gal, hot water tank w/fittings

Induction motor Hodel ZEN38681-type FT
ph.60, cyc.220 V- 20HP, C.G.E.No.
227404

Koppel mine cars-side dump-9-10 yds-
w/liadsen 13" H.D. wheels-3%1"

Power Saw w/13" blades-31". x L9" table,
powered by Winsconsin 3 5/8 x L motor-
type AH No. 79813

500,00
15.00

~3

200.00

500.00

150.00

Total this Sheet « « o o o o o o o U3,473.,00

Forward from Sheet 2 , c e e e e e 6

1,260.00

Total forward to sheet L,, . . ¢ e 104,733.,00

_ Allis’Chalmérs Cat, tractor-HD7 w/éable

_operated loader-1 yd.

Céterpillar tractor D7 w/Hoover dozer
_ loader (hydraulic) 2 yd.

RD8 Caterpillar tractor (CcsCc 5030)

Letournaau carryall -12 yd 707J12
(Ccsc 5041)

RD8 Caterpillar tractor w/12' angle
dozer Mod. PCKDS-AL7713 -

LeTourneau carryall-12 yd-#3493U12
(csCc 5031) (in repair shop)

Allis Chalmers HD1L (CGSC 5055) Diesel
motor Model 671RC3-671L986L,

5,500.00

9,000.00
7,500.00

5,660.00

9,850400

5,660.00

75,000.00

Schram compressor Model 315-3er#500853-

315 cu.ft. at 1180RPM on steel skid

L,500.00

10

20

30
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1 Acetylene welding outfit w/fittings,

hose and supplies, rods, ctc. 150,00
1 Black & Decker H.D. electric drill-3" 150.00
1 H.D. travelling shop cfane with chain

hoist 10-ton. , 450,00
1 Alcemite 5 gal. lubricator unit - 5

grease gung . b5.00
1 Duff No. 1022-10 ton H.D. Jack- 20.00
2 Hydraulic jacks - 5 tons 20,00

1 Smart-Turner Mach.Co.steam pump 4% x 23
x U4 #1762 60,00

1 Bench vise-5" jaws-310., 1 Pyrene -
bracket type-810. 20,00

1 Elece. bench grinder-w/3 emery wheels
3 x1, 6x1 & 6 x1 25.00

1 Portable "Champion"forge and blower(hand) 30.00

1 small generator powcred by 1l cyl.gas

engine (air cooled) 40,00
1 set taps and dies % to 1" std. thrd-l

set same-Nat'l fine thrd 100,00

‘Misc. bencl. small tools, gasket material,

packing, nuts, bolts, greases, 60.00
600 ft, used 2" black pipe 75.00

1l chain type pipe vise and pipe work bench 25.00

1l Westinghouse transformer-2300V-220V-10KVA
150,00

3 dozer blades-30" x 127 14,000.00
1150 ft. 5/8" trulay cable 6/19 in whse. 285,00
4000 ft.elec. coble — size 4/0 DBRC 1,600.00
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500 ft, 3" guy wire 25,00
L4500 ft. z9spools);“trulay steel cable 6/19 800.00
100 ft. 1" hydraulic hose w/couplings 75400
200 ft. 1" hemp rope 19.00
1 Acetylene tank generator - 1 can

carbide (in whse) 25,00

(incharging room)
1 A.C. Induction motor type R31P- 60 cyc.

110/220V-% HP. 10, 00
1l D.C. Generator—Type D21D-~-3KW=-120V~

(Contlnental Elec. Co.) 225,00
L D type knife switches-g10. misc.

insulators, elec. wiring-210. - 20.00
2 Blow torches-pipe cutters, battery

tester & misc. bench tools. 40.00
50 ft. hvy rubber insulated-4 w.cable 20.00
(in yard)
2 hoering dumptors on rubber-5 yd capcy.
-~ No's 2 & 3 (W55-6.5 ton) _ 12,000.00
(at W. tunnel)
2 Jack Hammers - 4/346L 250. 00
160 ft. 1" drill steel 200.00

1 Utility wagon (Jumbo) 3 deck, steel chas-

sis, 1050 x 16 tires,9 £t bed, welded

posts of 5" hvy steel pipe, w/3 £t fold-

ing side extensions on 2nd and 3rd decks,

gteel bound deck beds of 2" plank,

length 11 ft. height 13 8" (Csc 22&0) 1,850.00
1 Lincoln Elec. Welding unit- Ser.

#TD 421655, Specif. No. S7042 1800

RPM on rubber w/V8 motor (CSC 50ul) 350,00
1 Rock drill 18PF2-Cl627 w/air hose
50' x 3" 500. 00

Total this sheet « ¢« ¢ ¢ ¢ o ¢ o o o 78,414,00

Forward from sheet #%. o« « o+ o « o o_104,733.00
Lssessment tofial . . . o e o o o B 183,147.00

Dated at Sec. 12.Tp.5, Rge 24, Whll,Alberta
this 16th day of June, A.D. 1947. :

"y, 4. CARMICHAELY

Assesgsor
Sugar City M.D.No.5.
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M.D. OF SUGAR CITY NO. 5

* ASSESSMENT AND TAX ROLL  ie =10 1 @ 7Account No.
st 3@/‘”%—3 PAGE 149~ \ B0

0046

—‘—.—“F_:Rm e o S — _-, = ___::__t_‘_ _____ 2 __'F I:-ii -W— -ﬂ__m__—“'-—--—-_-_--- =
R LAND DESCRIPTION ' ~ AREA )
NAME ADDRESS TITLE. PURCHASER, LEASE, ETC.
e PT. OF 8EC. BEC. TP RANGE MER. LAND L WATER
anott & White (Calgary) Ltd., Calgary, Alta.
SUBDIVISION LoT BLOCK PLAN No.
N at St. Mary's Dam

SEIZURES, ABSIGNMENTS AND RENTALS TAX NOTIFICATION TAX Ng{&“iﬂoﬂw TAX RECOVERY INFORMATION HOSPITAL DISTRICT| S8CHOOL DISTRICT | S8CHOOL mvn@u

——— = —— - — —_ 1 —
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| PRIVATE 8ALE
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FINAL ACQUISITION
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r - > rq"' . X
Form No. 83-4. Municipal Supplies Ltd. EXHIBIT & fllf'r"%m by the Dept. of Municipal Affairs, 1943 : PACGE 150
Sec. 27(1) The Assessment Act .

ASSESSMENT SLIP o

FOR LAND, BUILDINGS AND IMPROVEMENT ASSESSMENT T b
MUNICIPAL DISTRICT OF ___Sugar City , No..._. 5 ¢ Secretary-Treasurer Municipal District of ... » Now
PROVI OF ALBERTA .
o Maymoad™ , Alberta .l i, PO,
Date Notice Posted (General Assessment).. ... ... ... .. Sir: D e 19
Date Assessment Slip Mailed (Annual Asse“ment)S‘P“zznd.1%7 ________________ .: I hereby complain that the following property has been wrongly assessed* or assessed
E too high or too low, or against the insertion upon or omission from the roll of the name of
To PBenmett & White, Calgsry Ltd., D e e e e
Toronto eral Tl‘ultl Bld‘.. + *Strike out matters which are not subject of complaint.
....... c.l’Alu.___ _ » E Account No. Part 0{).?“,:}23 (er) mm(“) T"g?ﬁt(“) mp.i:n(“) Meridian
TAKE NOTICE that you are assessed as below for the year....... 1%7 ........ and should E
you consider yourself aggrieved, you or your agent may lodge a complaint within 30 days after .
the date of the posting of the notice of the completion of the Assessment Roll, in the case of a :
General Assessment; or within 30 days after the date of mailing of the Assessment Slip in the '
case of an Annual Assessment, as indicated above. LS PP [
{ HAMLET OF ASSESSED VALUES (Dollars Only) ' | :';
Qcco%:l l’\‘é};‘ Buildi :
| e B [ | e | e pyp :
B i | 5) 5| 24 6140 | 177,C07 183,147.00 :
s§ 12 :
at [St] *s|River B T OO
s
+ Buildings and Improvements... ... ... -
i I L ] _? ............................................................. e ——
o R . < Name ‘ : P S N Complainant.
L 1 [ L 4 Address in full ... e e
n. u. ‘m’ ..............................................................

(Set out on reverse side details of complaint.)



FOR YOUR INFORMATION ONLY

The Council of your Municipal District is desirous of having the assessment
as fair and equitable as possible and therefore invites your assistance in reaching
this object.

The Assessment Roll will be open for your inspection in the office of the
Secretary-Treasurer each day during office hours for thirty days from the date of
the posting of the notice of the completion of the Assessment Roll in the case of
a General Assessment, or within 30 days after the date of mailing of the Assess-
ment Slip in the case of an Annual Assessment, whichever is indicated on this
Assessment Form.

If you consider the assessed value of your own property or the property of
any other person, is too high or too low, you may lodge complaint in writing
with the Secretary-Treasurer within 30 days from the date of the posting of
the notice referred to above in the case of a General Assessment; or within 30
days after the date of mailing of the Assessment Slip in the case of an Annual
Assessment.

No person shall be entitled to consideration by the Council sitting as a
Court of Revision, unless due notice of complaint has been forwarded to the
Secretary-Treasurer, and the complaint fully set out in writing.

The assessment indicated hereon will be effective for taxation purposes for

the year CcOMMENCING. ... e
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EXHIBIT 16, (DEFENDANTS),
TO:

The Secretary-Treasurer,
Municipal District of 3ugar City, lo.5,
Raymond, Albverta.

Sir:-

The -undersigned hereby complains that
the property asscssed as set out in the Assessment
Slip dated September 22nd, 1947, relating to cer-
tain personal property at St. Mary's River Dam has
been improperly assessed for the following reasons;

l. The said personal property is only
temporarily within the Ifunicipal District and is
not subject to taxation.

2. The saild assessment contains & consid-
grable number of motor vehicles which are exempt
from assegsment.

3+ The said assessment on personal prop-
erty has been made only in relation to the personal
property of the undersigned and is an attempt by
the Municipal District to discriminate against it
and other Construction Companies operating in the
loocality without it being intended that a general
assessment of personal property in the Municipsl
District should be made, and therefore the said
agsessment is illegesl and void.

L, The said assessment is too high.

DATED at Calgary, Alberta, this 15th day
of October, A.D. 1947.
BENNETT & WHITE CALGARY LIMITED
Per HELMAN MAHAFFY & BARRON
Per "S. J., HELMAN"
Its Solicitors
803 Lancaster Building,
Calgary, Alberta,

10
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The address for service of 2ll notices on the
Complainant is at the officc of its solicitors
at the address given above.

EXHIBIT 17 (DEFENDANTS).

HELIAN, MAHAFRY & BARRON
Barristers & Solicitors
Telephone M 1040
S.J. Helman, K.C. J.CeMahaffy,K.C. M 1240
. R.H.Barron, LL.B.

803-80L4 Lancaster Building,
CALGARY, Canada, :
October 25th 1947
The Secretary-Treasurer, -
Municipal District of Sugar City No.5.
Raymond, Alberta,

Dear Sir:

Re: Bennett & White Calgary Limited

Your notice addressed to Bennett & White
Calgary Limited that the Council would sit as a
Court of Revision on the 31lst day of October, 1947,
has been brought to our attention.

It is impossible for us to attend person-
ally at the hearing of this Council and we would
therefore ask that you bring our letter to the
attention of the Court of Revision.

- 8ince the complaint was launched herein -
our client, Bennett & White Calgary Limited has
ascertained that the equipment in question, whichis
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the subjcct of the assessment, docs not belong to
them but to His Majesty the King, in the Right of
the Dominion of Can=ada.

Under the contract with the Government -

"All machinery, tools, plant, materials equip-
ment, articles and things whatsoever,providcd

by the Contractor..... shall from thc time of

their beingsgo . provided become, and until
the final completion of the said work, shall
be the property of His Majesty for tho pur-
poses of the said works, and the same shall
on no account be taken away, or used, or dis-
posed of, except for the purposes of the

said works, without the consent in writing

of the Engincer ..... Upon completion of

the works..... such of thec said machinery,
tools, plant, materials, equipment, articles
and thinges as shall not have been used and
converted in the works or disposcd of by

His Majesty under powers conferrcd in this
contract, shall upon demand, be declivercd

up to the Contractor in such condition as
they may then be in,"

It therefore follows that thc proper
party to be assessed and charged with thcse taxes
is the Dominion Government and not our clicnt.

-We shall be pleased to produce and filc
with you 2o copy of the contract in question, which
scems to be a standard form of contract used by
the Dominion Government, the provisions above
guoted being contained in paragraph 15.

The foregoing objection is of such para-
mount importance that 1f effect is not given to it,
it will be necessary for our client to take court
proceedings to have the assessment quashed,

10
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EXHIBIT 1¢ . Page 154

Farm Ne 837 Muni nul Supplies Lud. ¢ 4{(47, o .~ L’O Appeoved by the Dept of Municipal Affairs, 1043
a“u | \msesament Act

NOTICE OF DECISION OF COURT OF REVISION

MUNICIPAL DISTRICT oF Sugar City No. 3 No o
PROVINCE OF ALBERTA
Raymond , Alberta

Date Notice Mailed __llln_l. 1947.

Secretary-Treasurer

To_ Bemnett & White Calgary Limited
_ 1120 - 9%h Avenue West

Y ou are here advised that the Council of the above Municipa 1) g asa ( ourt
{ Revision, having heard complant against the Assessment placed ‘ ed

have decided as follows:

HAMLET OF { - ED VALLES (Dols

- . y — o — ————y I | -
int res
il Pt. of lbﬂ | Tw Kge Mer eased Jings "rm.l |
Sec Let | Hik Plan Land

- 1 ran iy "l‘.p.ﬂ’ _f”'\l’
Equi _-_'T’.l IO? lt .lﬂ'l Dujﬁ.%ﬂ,lm_b HB.LN.OO

- —_ -
1 I ] [
|
. L o L
{ |
— e L —1
f L 1 | . L i
| | ) i ! - _— _— o 1.

And vou are further advised that vou have lh( ¢ht to appeal against such decision he
N in person or by registered mail upon the Scerctary-Treasurer of the Municipal District

n twenty-one davs of the date of this nonwe, a written notice of your intent:on to appeal
ic Alberta Assessment Commission
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Ve would ask that the above ground
of objection be added to the grounds of our
complaint previously filed with you.

Yours truly,
HELMAN MAHAFFY & BARRON

10 per "S. J., HELMAN"
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EXHIBIT 19 (DFFhNDANT )

IN THE" MATTER of the Assessment Act,
Chapter 157, R.S.A.1942, and

IN THE MATTER of an Assessment against
BENNETT & WHITE CALGARY LIMITED, and

IN THE MATTER OF MUNICIPAL DISTRICT OF
SUGAR CITY Nos 5.

NOTTICGCE

TAXE NOTICE that Bennett & White 10
" Calgary Limited hereby appeals from the decision
of the Court of Revision respecting the assess—
ment of the equlpment in use at St. Mary's Dam
at £18L4,162.00 in respcct to which a notice wos
mailed on November 1lst, 1947.
: The said appeal is made to the
Alberta Assessment Commission upon the following
amongst other grounds,-

1. The personal property which comprlses
B178,022.00 of the said nssessment is the property 20
of Hig Majesty in the right of the Dominion of
Canada, and therefore the appellant can not be
assessed with regard thereto.

2. The gnid assessment contains a con-
sidersble number of motor vehicles which are
cxempt from taxation.

3. The sald personal property is only
temporarily within the lMunicipal Dlstrlct and is
not subject to taxation.

L. The said assessment against the 30
appellant is a discrimination against it and othecr
Construction Companies operating in the Municip-
ality, there being no general assessment of per-
gsonal property in the Muynicipal District.
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And upon such other grounds as

appear in the proccedings hercin.

DATED at Calgary, Alberta, this

6th day ot November, A.D. 1947,

TO:

BENNETT & WHITE CALGARY LIMITED
By HELMAN MAIAFFY & BARRON
Per "S. J. HELLAN"
Its ogents
HELMAN MAHA¥FY & BARRON
Per
"S. J. HELMANY
Solicitors for thec Appellant,

The Court of Revision,
Municipal Dustrict of Sugar City No.b5,
Raymond, Alberta,

and

The Llberia iAssessment Commission,
Parlinment Buildings,
Edmonton, Alberta.

BETWEEN:

'EXHIBIT 5. (PLAINTIFFS.)

IN THE MATTER OF "The Assessment Act':
AND IN THE MATTER of an appeal from the

decision of the Court of Revision of
the Municipal District of Sugar City #£5:

Bennett & White Calgary Ltd., Appellant
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- and - .
M,D. of Sugar Clty No. 5.  Respondent,

This is an appeal to the alberta Lssesg-—
ment Commission from the dccision of the Court of
Revision of the Municipal District of Sugar City
No. b, respecting the assessment of the following
property:

Personai Property within the
Municipal District of Sugar City
No. 5, _ £178,022.00

Buildings and Improvements . . « « 6,140.00

The .appeal was heard in the office of the
Municipal District at Raymond, on November 28th,
1947. R.H. Barron, Esg., of Helman, Mahaffy and
Barron, Barristers, Calgary, appeared for the
appellant and W.A. Carmichael, qu., Lssessor,
represented the respondent

In the course of the hearing it was found
that the appellant Company had appealed the assess-
ment on the ground that through a contract between
the Dominion Government and Bennett & White Calgary
Ltd., the property assessed had become the property
of His Majesty in the right of the Dominion of
Canada and was therefore not assessable. :

Since the hearing at Raymond, Briefs have
been submitted by R.H. Barron; Esq., for the
appellant and by Virtue & Russell, Solicitors for
the Municipal District. A Copy of the contract
between the Dominion Government and the appellant
Company was also supplied by Mr. Barron.

- After due consideration of these Briefs
and the evidence submitted, the Commission is of
the opinion that the property in question has been
rightfully assessed to Bennett & White Calgary Ltd,
The Commission, however, fecls that the assessments
are excessive and should be reduced to amounts

10
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ng follows:

Perconal Property o « o o o & 4119,980,00
Buildings and Improvements. . L,470.00

And it is so ordercd.
No costs to e¢ithor party.

"J., M. FORBES"
CHATRMAN
ALBERTA ASSESSMENT COMMISSION

DATED ot EDMONTON, in the Province of Alberta,
this 13th day of Jonuary, A.D. 1948.

EXHIBIT 6.(PLAINTIFFS).
MUNICIPAL DISTRICT OF SUGAR CITY NO.5
Office of the Secretary-Tréasurer
RAYMOND, Alberta,
Lpril 5, 1948.

Bennett & White Calgary Limited,
CALGARY, Alberta.

Gentlemen;

According to our Tax Roll you owe taxes and pen-—
nlties in the amount of £83,915.27. Would it be

possible for you to pay this before the 13th of
this month?

In the event that it isn't paid, the Council have
instructed me to advise you that we will have to
have our Bailiff seize and if necessary sell
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enough of your goods and chattels to satisfy the
account. This wc dislike to do as it is an added
expense to you. Therefore may we have your chegue
for the gbove amount beforec that date.

Yours truly,
"D, M. HOLLADAY"

D. M. Holladay,
Secretary-Treasurer,

EXHIBIT 20. (DEFENDANTS.)

CONSUMABLE ITEMS:

Page 2

Used ‘timbers ' B 110
Air Hose : ‘ ' S 125 -
Pipe line and water line _ 350
Alr Hose . , ' _ 220
Valves, pipe, nipples, electric

wiring, gaskets, lubricating

grcases %includes other items) 150
Pipe 20
L, cement forms o 800
Condr cable and rubb. ins.cables - 200
Air Hose ' 35
Page 3

Alr line and water line o . 500
Octagonal steel - .. 900
Pipe and timbers 585
Timbers 210
Timbers - : - : 90

Couplings, simax pipe . K 1000
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Papc

Trulay cuble 2 285
Elcc. coble 1600
Guy wire 25
Trulay stecl cable 800

lydraulic hosc w/couplings 75
Hemp rope 19

TOTLL A 8,099

EXHIBIT 7. (PLAINTIFFS.)
ALRTICLES ALLEGED TO BE MOTOR VEHICLES

Extrocted from original assessment of
We O CaRMICHABEL, with values fixed by

him,
Page no.

2 DNorth-west DRAGLINE £16,800
Plymouth gasoline LOCOMOTIVE 3,000
Koering DUMPTOR 6,000
MUCKER Unit 1,500

3 Owen BUCKET 1,050
DDZER Blade 1,650
Letourneau CARRYALL 5,660 .
Letourneau DOZER 1,000
Caterpillar TR.CTOR 5,850
Bucyrus DRAGLINE 8,000
Caterpillar POWER UNIT 2,100
Koppcl MINE CARS - 300

—— - —— — —— o — a0 = (a0



202

Paoge No.

L, 411lis Chalmers Caterpillar TRACTOR
Catcrpillar TR..CTOR '
Caterpillar TRACTOR
Letourneau CARRYALL
Caterpillar TRACTOR
Letourneau C.RRYALL
411is Chalmers H.D. 1L (TRACTOR)
3 DOZER blades
2 Koering DUNPTORS -

Utility WAGON

TOTAL -

B 120,930

10



EXHIBIT 8. oy pa-e 161, {

- e - e
/ At lelt Lowering the hucket into the rut lor anather
; bite, on diagline excavation, T

The operator of the Type
‘1030 BUCYRUS-ERIE Dragline Excavator has no

trouble in spotting the bucket [ust where he wants 1t
because of the machine's accurate contral

At right Type 1030
BUCYRUS ERIE
waorking ax dragling
excsvatar  Thix ma-
chine is alwo easily
and quickly canver-

tible to wark erther
as Power Shovel
Clamahell, Crane, or
Drag  Shovel The
only change necessary
is 1 the drum lay
Kings which are split
for ready removal snd
replacement

Type “1030” BUCYRUS.ERIE

% cu. yd. Gasoline Dragline Excavator
MAIN SPECIFICATIONS

Working wexght (dm-rox ) 35’ boom -.-51.400 lbs Gas engine:

Shipping 4 ~-53,100 4 Cylinder 5!'.,x6', Wisconsin Type B-3
Working i 40' “ 54200 * Speed, 1000 R.P.M.

Shipping . RIS - 55,900 * Rated at 7215 H. P.

(Shipping weights include 2000 lbs for blocking on car.)

Twin disc type clutch
Dragline bucket (capacity) e or 34 cu. yd.

Zenith Carburetor

tHoist line speed (smgh hm 1394 F.P.M. American Bosch Magneto

Hoist line pull 14,700 Ibs. Gasoline Storage: 50 gallons

Dragline speed Y 3 __....126 F.P.M. Engine Starter: Leece-Neville

Dragline pull . s 16,300 lbs. Flectric starter with storage batteries can
Swing speed . _.__ ..--4 RPM be provided.

8 11l” Boom Hoist: Cut steel worm and cut bronze
worm wheel enclosed and running in bath

Distance center pin to rear end.
Clearance height of machine

(boom lowered) __. sl 07 of oil; self locking.
Length over caterpillar type mounting._._11” 6” Power Steer: Steering is controlled from opera-
Width over caterpillar type mounting. __ 8 10” tor’s position.
*Width of caterpillar treads. iiieeeweoo- 2197 Cab: All steel, fully enclosed, with clear vision
Caterpillar bearing area (approx.).__.__ 31.4 sq. ft. from operator’s position.
Caterpillar bearing pressure, Caterpillar: Single shaft drive with special serv-
Ibs. per sq. in. (approx.). ... 11 1bs. ice brake. Unit steel construction, sim-
Bucket cables ... ____________ ________ 34" diam. plest and, sturdiest of mountings.

*(Extra wide Caterpillar Treads can be furnished to mect special conditions at slight additional cost)

BUCYRUS-ERIE COMPANY, South Milwaukee, Wis. - Erie, Pa. - Evansville, Ind.

BUCYRUS

Branch Offices in all principal cities

Offices and agencies in a)) the principal countries throughout the world,
Representatives and Service throughout the U.S. A, and Canadi.

SEE OTHER SlDE FOR TABLER OF WORKING DIMENSIONS WITH BOOM SET AT VARIOUS ANGLES (OVER)
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Kot ) go 168, ,

Twe Gesdmsa Sterage Battery Lecemotives wsed im lck Pesasylvanis Turapike tuanels.

GOODMAN MANUFACTURING COMPANY

HALSTED STREET AT FORTY-EIGHTH CHICAGO. ILLINOIS

BRANCH CFHFFICES AND WAREHOUSES

WILKES-BARRE PENNSYLYANIA HUNTINGTCN A EST VIRGINIA ST LOUIS MISSOURI
35 Nea Bonnety Srreee 83 Srcond Avenue 322 Clark Avenue
BITYSr RAM FENNSYLVANIA BINMINGHA® ALABAMA TERRE HAUTE INDIANA

1714 Liverpool Street 200 Second ALence South 411 Operro House Buillding

-

T nvER CC.ORADO SALY LAKE CITY UTAH
704 ¢ . Natonul Buildaing 314 Dooly Building

FOUNDEY FACIITIES
OF THE GOODMAN
MANUFACTURING
COMPANY ARL Ayn.
MENTED THROUGHK
FAaRT OWNERSHIF Of
SUTERIOR STEEL &
MALLEABIE CASTINGS
CO GENMOMN HAKGOR
MICHIG AN




(7 ROEHRING WHEEL DUMPTOR

. ) ~ )
- 1 !;;
: e P i
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31Tq TUXE

‘0

MODELS
W-60 WD-60

f For complate Information amd catalog writs to KOEHRING C OMPANY, 3026 West Concordia Avenve, Milwawkes, Wisconsin

HEAVY-DUTY CONSTRUCTION E



Conveyor H..“ Ad;uﬂml E Conveyor H‘-I.l Motor Control Switch Lett Houst Chan Control Leves

Dischorge End Conveyor Hoist Unat Front Heodlight Mas

Y b Right Houst
- 164 - 0 | i -}‘\ [ Chain Conngl
= el y \. _:.. - '- Lv‘vt.‘f
Exhibit 11, \ |
/ o \ Dipper Haw
¥ Cable Chouns
Connection

Dlel‘l Bl"u‘]il.

Adwnmenh for

Operating Levers —

Du_;p- &

onp.e“l-ng Unll
Located bmd
The Frome

Reor Stobilivng
Rollers

Solid Rolled Seeel

Side Fromes Operator’s
Step
Locomotive Type Reverse Tromming Forward Sreel Heavy Digging
Axle Boxes Lever Trammeng Lever fnd Members Plotiorm T et
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CAPACITY

SINGLE BUCKET

{

h_;.wt-d"

EXicRy

ALL SCRAPER IR

IN CUBIC YARDS . . .

FEATURES

1. Positive ejection —sliding tailgate wipes
bowl clean.

2. Apron design which carries a maximum of
material with the greatest ease of unload-
ing.

3. Cutting edge may be tilted from side to .

side by tuming eccentric rear axle.

Double, wood-filled bottom for greater dur-
ability.

Fractional inch control cutting and spread-

ing.
Variable radius spool for even tailgate re-
tum.

Short wheelbase enables this machine to
work in confined areas.

Ample strength at all points assured by
special analysis steel, box-beam construc-
tion and standardized welding.

USE
Designed for use behind either a D6 or D7

® N o v

DCETOURMEAU W

tractor, this model is extremely popular with
county officials, buildini contractors and those

who have general short haul work.

It is eHicient for finishing, ditch excavation,
basement excavation and innumerable other
small quantity dirt-moving jobs.

PRODUCTION

The yardages given on the back of this sheet
are obtainable under average conditions with
a D7 and Dé tractor.

These yardages may even be exceeded but
caution should be exercised in applying them
to specific jobs as each project is sure to pre.
sent conditions that vary room the average, thus
increasing or decreasing possible uction.
Best use of these figures is to indicate the cape-
bilities of the M and to afford a comparison
with other earthmoving equipment.

Sand, due to footing, is slower loading, slow-
er clllmping than common carth, but has less
swell.

SC157-11/40



Exhibit 13. Page 166, O
(SwvertSF= ) “CATERPILLAR”’ No.

75

BULLDOZER

Straight Blade—For use with D7
Tractor. Front or rear cable control
operation. (Front cable control
illustrated).

BULLDOZIER

Straight Blade—For use with D6
Tractor. Front or rear cable control
operation. (Front cable control il-
lustrated).

~ O : . A
AIEF SPECIFICATIONS

Blade: No. 78 No. 68
2 LEngth, Faghiesh o Lo ol i s s n O R = 2t b ale 123% 9814
ry (d L e o I e s gty ol 151 3715
Maximum blade pitch adjustment................. 10° 10°
Maximum blade tilting adjustment, inches......... 12 10
Maximum lift above ground, inches............... 42 36

Maximum drop below ground. ................... Not limited Not limited
Weight, Shipping (approx.), without Cable Control:
\ Equipped for use with front cable control, Lbs... 4,340

B by

725
Equipped for use with rear cable control, Lbs.... 4,620 3,000



Rxbibis 14.  Dage -i67.
[ Harrrdifo)

REAR DOUBLE DRUM
HEAVY DUTY

The No. 25 Cable Control is designed to fit the D8, D7,
and D6 Tractors. (Adapter required for the D6.) Multiple
disc clutches, with metallic facings, and generous sized
brakes plus synchronized action of clutches and brakes
give smooth operation aad accurate control. The long life
built into these parts allows extended periods of use between
adjustments although these are easily made from the out-
side of the unit when required. Rigid, cast stee! case assures
good alignment of bearings and gears and high structural
sirength. Anti-friction bearings throughout contribute to
long. trouble-free operation. Line pulls are ample for all
requirements of cable-controlled equipment such as
scrapers, bulldorers and rippers.

For use with tractor model......... De D7 D¢
Line speed F.P.M.:
Bare drum...... ..o iiiiieiiians 326 343 376
Full drum . . ... . i 470 500 537

Drum Capacity (14 inch cable), feet. 225 225 225
Weight, (approx.) Lbs. (includiog
andapter group). ... ...l 1750 1750 1800

FRONT SINGLE DRUM

I'ne No. 24 Cable Control has been designed to provide »
front cable control for the D8, D7 and D6 Tractors. Its
use allows equipping & tractor with a bulldozer, leaving
the rear of the tractor clear for mounting other equipment.
The multiple disc clutch with meullic facings, large size
brake and synchronized zctioa betweea clutch and brake
are of the same type as used in the No. 25. All normal
adjustments are easily made from the outside. Anti-friction
bearings are also used throughout on the No. 24. Its com-
pact design allows it 10 be mounted close to the tractor,
well protected from damage.

For use with tractor model......... Ds D7 Do
Line speed F.P.M.:
Baredrum............... ... s 357 375 364
Full drum. ..o, 527 552 538
Drum Capacity (V4 inch cahle), feet. 75 75 75
Weight, (approx.YLbs. . ... .. ... 550 550 550
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become, and, until the final completion of
the s2aid work, =shall bce the property of
Hia Majesty for the purposcs of the gaid
works, and thc samc sh2ll on no account be
token away, or used, or disposcd of, cXcept
for the purpozcs of the said works, without
the consent in writing of the Engincer.
His Majesty shall not, however, bc answer-
able for any loss, or damage, whatsocver, 10
which may at ony time happen to such mach-
inery, tools, plant, materials, cquipment,
articles or things. Upon the completion
of the works and upon payment by the Con-
tractor of 2ll such moneys, loss, cogts
and damages, if any, as shall be due from
the Contractor to His Majesty, or charge-
able against the Contractor, under this
contract, such of the said machinery, tools,
plant, materials, equipment, articles and . 20
things as shall not have been used and con-
verted in the works or disposcd of by His

. Majesty under powers conferrcd in this
contract, shall, upon dcmand, be delivered
up to the, Contractor in such condltion as
thcy may then be in."

. It is_nedessany that Paragraph 12 of
the agreement should be considered in connection
with gaid. Paragraph 15, quoted infra, as this
Paragraph 12 provided that all plant and materials 30
furnished by the plaintiff wecrc included in the
price payable by the Government under thc agree-
ment,

. Pursuant to thls agreement, the plaintiff
movud considerable plant and materials to the
site of thec work to be performed, the sitc being
within the boundaries of the dcefendant lMunicipal
District, and in thc year 1947 the defendant pro-
ceeded to assess and tax said plant and materials
under the provisions of The Assessment Act, R.S5,A Lo
Ch. 157, and The Municipal District Act, R.u.A. Ch.151.
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No. '19

REAS0ONS FOR JUDGMENT
of The Honourable Mr. Justice S.dJ. Shepherd.

The Plaintiff 1s a company incorporated
under Thc Companies 4ct of the Province of 4Alberta,
having its head office in the City of Calgary.

The defendant is a municipal district, constituted
pursuant to the provisions of The Municipal District
act, Chapter 151, R.S.A. 1942.

On the 22nd day of July, 1946, the
plaintiff entered into an agreement with His
Majesty, The King, represented therein by the
Minister of Agriculture for the Dominion of
Canadg, to construct certain diversion and irr-
igation tunnels at the 3t. Mary's Dam Project,

.which lies within the defendant Municipal District,

the Dam Prc ject being part of a large irrigation

- scheme on which the Government of Canada had em-

barked in Southern 4Alberta. The agreement prov-
ided (Par. 3) that the plaintiff would provide at
his own expense, all and every kind of labour,
surerintendence, serviceg, tools, implements,
machinery, plant, materials, articles and things
necegsary for the due execution and completion

of the works, and it further provided that the
Government of Canada would retain complete control
over the carrying out of the work in all partic-
ulars,

The most impcrtant provision in the
said agreement insofar as this case is concerned,
is contained in Paragraph 15 thereof, which reads
as follows:

s, 411 machinery, tools, plant, materials,

equipment, articles and things whatsoever,
provided by the Contractor or by the Eng-
inecr under the provisions of sections 14
and 16, for the works, and not rejected
under the provisions of section 14, shall
from the time of their being so provided
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The plaintiff objccted to the assessment,
but n Court of Revision upheld it. The plaintiff
then appealed to the Alberta Assessment Comrission,
which Commission, while rcducing the amount of the
asscgsment, upheld it as being valid and proper.

There 1s little, 1if any, dispute between
the partics as to the procedurnl nspects of the
agsessment and taxation.

The plaintiff commenced this action on
April 15th, 1948, wherein, among other remedies,
it prays for a declaration that it is not liable
for the toxes and penalties demanded, that it has
been improperly and illegally assessed, and asks
for an injunction to restrain the defendant from
attempting to enforce its claim, and further prays
that the tax roll and assessment be rcctified acc-
ordingly.

The defendant has counterclaimed for o
dcclaration thnat the agsessment and taxation are
valid, and asks for the payment of the amount of
taxecs and penalities.

The defendant contends that all the
matters raised by the plaintiff are res judicata,
having regard to the provisions of the Asscssment
Act, R.8.4. 1912, Ch. 157, Section 53, of which
provides: :

"In determining all matters brought beforec
the Cormmission it shall have jurisdiction
to determine not only thc amount of the
assessment, but also all questions as to
whether any things are or werec assessable
or persons were properly entered on the
assescmeat roll or are or were legally
assessed or exempted from asscsement,”

The leading cascs and authorities on this
phase, of the matter arc considered by the
Appellate Division of the Supremec Court of Alberta
in "In re Companies Act, In re Northern Transport-



214

ation Co. Ltd., and Village of McMurray, 1949, 1
W.W.R338," In considering the effect of Section
53 of The Assessment Act with its provision that
the Assessment Commission was to determine not only
the amount of the assessment but all gquestions as
to whether any things are or were assessable or
persons were properly entered on the assessment
roll or are or were legally nssescsed or exempted
from ossessment, Mr. Justice Frank Ford, in deliv-
ering the judgment of the Court, held at Page 339:

"I take it to be the law that unless it
" 1is clear that a.tax is by law imposed
upon any particular species of property,
; or upon 2 person owning -or having an
interest therein, there. is no liability
to pay unless by reason of clearly eff-
gctive legislation the person said to be
- liable to.pay is precluded from setting
. up the non-liability of the property to
taxation.™

And further, at page 342:

"iith great respect, I think this section-
does not give the commission the power
to decide that non-taxable property is
taxable, and that the principle of
Toronto Ry. Co. v.. Toronto (City) supra,
applies. To use the words of Anglin,
J. in Donohue v. St. Etienne %Parlsh)'
supra, 'such property cannot be made
the subjsct of taxation' (p. 516) by
the commission."

This judgment, I consider effectively
disposes of the res Judlcata argument in the'
plaintiff's favour.

Just here I would refer to Section 26
of The Assessment Act, which section, among other
things, provides that in the preparation of the
agsessment roll, the secretary-treasurer "shall
enter on the roll the name of the person who .is
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the owner, or the person who is in legel posscss-
ion of the nssessable personal property, and the
word "ownor" under Scction 2 (n) is defined as
Tollows:

"!'Ovwner' means in the casc of land, any
person who is registcered under The Land
Titles sact as the owner of the 1land, or,
uscd with reference to property other
than land, any person who is in lcgal
posseasion thereof."

In order to establish its right to mnko
a valid ngsessment, the defendant must show that the
plaintiff was in legal possession of thc property
in question. and it does secm to me that in view
of the explicit terms of the agrecment, Exhibit 1,
it cannot be said that the property was in the
lcgal possescion of the pluintiff. o

I now come to consider Section 5 of The
~ggegsment Act. This section, which declarcs
certain property to be exempt from asgessment and
taxation, includecs among other such cxemptions tho
following:

”(6) every right, title and interest of
His Majesty in any property whatsoever;"

"(r) money, bank notes, cheques, bills
of exchange, promissory notecs and
choses in action;"

"(z) all motor vehicles."

The plaintiff contends that the plant
and materinls are not subject to assessment and
taxation as the property in them had passecd to
the Crown. Provisions similar to Clause 15 of
the agrecement, Exhibit 1, are not uncommon, part-
icularly in building contracts, and I refer to
Ashfield v. Edgell, 21 O0.R. 195, where Mr. Justice
Rose uses these words:
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"I think the clause means just what it
says, that the material deliverced on
the premises for the purposc of form-
ing part of the works is to be consid-
ercd the property of the proprietor."

In Reeves v, Barlow (188L4) 12, Q.B.D.,
436, the building agrecement provided that all
material brought upon the land should become the
property of the owner of the land, and a question
arose as to whether such an agrecment was an
agreement by which a right in equity to any person-
al chattel should be conferred within the meaning
of the Bills of S3ale Act, Lord Justice Bowen in
Sﬁlivering the judgment of the Court stated, p.lll,

2:

Meeesees in our judgment whatever right

is conferred by the clausc of the build-
ing agrecment now under discussion is

not a right -in equity at all, but a

right at law. Down to the time when

the building materials were Dbrought

upon the landlord's premises there was

no contract relating to any specific
goods at all, nor anything which could

be subject to = decree for specific
performance. The contract was only to
apply to goods when brought upon the
premises, and until this happcned there
was no right, or interest in equity to
any goods at all. Upon the other hand,
the moment the goods were brought upon
the prcmises the property in them

passed in law, and nothing was left

upon which any equity as distinct from
law could attach. No further perform-
ance of the contract was nccessary, nor
could be enforced. The builder's agrce-
ment accordingly was at no time an equit-
able assignment of anything, but a mere
legal contract that, upon the happening
of a particular event, the property in
law should pass in certain chattels which

10

20

30

Lo



10

20

50

Lo

2L7

"that ovent 1tself would identify with-
out the necessity of any further act

on the part of anybody, and which could
not be identified beforc."

I refer also to Hart v, Porthgain Harbour

Co. Ltd. (1903) 1 Ch. 690: This case dealt with
another building contrhct which provided that all
plant . and materials brought upon the ground by the
contractor should be considered the property of

the ovmer of the land until the owner's engineers
should cecrtify the contract was completed. In a
contest between a mortgagee of the contractor and
the owner, Mr. Justice Farwell stated in part:-

"Now thls clause 11 appears to me to be
inserted, amongst other things, for the
“purpose of securing to the company the
due performance of thc contract. In my

opinion the true colistruction of the -
clause, 'nll such plant and material
shall be considered the property of the
compuny', is that it vests the property

" in the materials in the company at law
subject to a condition that, when the
enginecr shall have certified the com-
pletion of the contract, the contractor
shall be at liberty to remove them. I
‘think tbhat is in accordance with the
decislon of the Court of Appeal in Reeves
v. Barlow, although neither the words
nor the decision were quite the same.
Therc was in that case 'an agrcement by
a clause in the ordinary building con-
tract that all building and other matcr-
ials brought by the builder upon the '
land shall become the property of the
lendowner', and there was no condition, -
wor anything in the way of a defcasancc.
Bowen, L.J. says: 'The contract was
only to apply to goods when brought upon
the premises, and until this happened
there was no right or interest in equity
to any goecds at all. Upon the other
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"hand, the moment the goods were brought
upon the prcmises the property in them
passed in law and nothing was left upon.
which any equity as distinct from law
could attach. No further performance

-~.-0f -the. contract was necessary nor could

“'be enforced.'  Applying thet statement
here, the true view is that the materials
have become the property at law of the
company subjcct to this condition: and
the. condition has not been performsd by .
reaeon of the default of the contractor "

It can be readily urderstood Why such a
clnusc as Clausc 15 in the agrcement should be a
part of on agreement of the nature of the one under
consideration. It guarantces to the Crown that
adequate plant and materials will be furnished by
the contractor; and that if the centractor falle
down or makes default, the plant and materials
will be available to the Crown .to complete the
work, the contractor having no.right to remove such
plant nnd materials until the contract has been
completed, und furthermore, it is not difficult to
conceive of a-situation where, upon completion of
the works,the wholc plant and materials may have
been incorporated in the sald works, or .rendered
ucseless for -any purpose. One can also think of
another important ‘reason for inserting such a
clause in that it would prevent creditors of the
contractor from interfering with the works by sciz-
ing his eguipment, and, 1n the cage -at bar, to
prevent o municipelity from seizing and disposing
of the plant and materials to satisfy unpaid taxes
which it might allege were owing by the contractor,
and thereby defeat the purposes of the contracts
The contention of the plaintiff is further forti-
fied by a refercnce to Section 18 of Exhibit 1,
wherein 1s set forth what was to happen to the
plant and materials if the contractor made default,
namely, thaot 4

- Mall materlnls, artlcles and thlngs what-
soever, and all horses, machinery, tools,

10

20 .,

30

AO



10

20

30

219

"plant and cquipment and 2ll rights,
proprietary or othcrwise, licences,
powers and privileges, whether relat-
ing to or affecting rcal estate or
personal property, acquired, posscssed
or provided by the contractor for the
purpcsce of the works, or by the cngin-~
eer undcr the provisions of this con-
tract, shall remain and be the property
of Hlu Majesty for all purposes incild-
ental to the completion of the works;
and may be used, exercised and enjoyed
by His Majesty as fully, to all intents
and purposes, connected with the works
ns they might theretofore have becen
used, exercised and enjoyed by the con-
tractor."”

' I am, therefore, of thec opinion that the
words of Clause 15 mean exXactly what they say and
no other clauscs in the agreement take away or
abridge the rights of the Crown in the plant and
materials which I hold to be the property of the
Crowvn, and as such exempt from assessment and taxa-
tion by the decfendant municipality. In view of
the conclusion. I have come to, I do not find it
necessary to deal with the plaintiff's argument in

respect to that part of the plant and materials
which is composcd of motor vehicles, and, thercfore
excmpt from taxation under Sectlon 5(z) of The
assessment Actl.

The plaintiff is entitled to judgment
declaring the assessment and taxation invalid, and
an' Order direccting that the plaintiff's name be
struck off the defendant's tax roll and the asscss-
ment set aside. :

Costs -to the plaintiff under Column 5,
including discovery, Rule 738 not to apply.
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(8gda) "S. J. SHEPHERD'
J.5.0s |

Calgary, aAlberta, S

April 16, 1949.

Messrs. Helman, Nahaffy & Barron,
Solicitors:for the Plalntiff.;

Me S5T 8. Virtue & Russell;
Solicitors for -the Defendant,

" No.20
JUDGMENT ROLL | |
DATED at the Clty of qugary in the ’

Prov1ﬁce of Alberta, this 2lst. day of - nprll,
n.D. 19'—]»9 B

THIS actlon hav1ng come on for triql qtff
the Glty of Lethbridge in the Province of hAlberta -
on -the 10th day of February, 1949, before The .. -

Honourable Mr. Justice 8. J.. Shepherd in. the pre-
sence ‘of counsel for both parties, and thisACourt"
having been pleased to direct that this action
stand over for Judgment and the same coming on
this day for Judgment

l. " IT IS ADJUDGED AND DECLARED that the assess~

ment of the Plaintiff for personal property made
by .the Defendant for the year 1947 is 1nva11d,'and
the same is hereby quashed and set aside.

Pe CIT IS ORDERED that the Defendant. do strike

the Plointiff's name off the Defenrdant's tax roll

in respect_of personal property for the year 1947.
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e 1T I5 ADJUDMED that the counterclaim herein
be and the same 1s hereby dismisscd.

L, IT I.5 OKDEKiD that the Defendant do pay to
the Plaintiff the costs of this action and forth-
with ofter taxation thereof, such costs to be
taxed on Column 5 and to include the examinations
for discovery, Rkule 738 not to apply.

(8gd) "A. R. TURNER
" Deputy Clerk of the Court

APPROVED 43 TO FORM:
Entered this Lth
day of May, 1949,
"V, R. JONES"
Clerk of Suprcme Court
”\’"J” S.de. sll.

Virtue,Russell & Morgan

Per "L G, VIRTUE"
Solicitors Yor the Defendant

I HEREBY CERTIFY that the above costg:
have been taxed and allowed at the sum of
this _ day of s heDe 1949,

Clerk of the Court
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NQ. 21.

Notiee of Appeal»To The Appellate Division.g

AKE NO“lCL tnat the Defendant 1ntends to

_ T

“and DOLS Hu.#BY APPEAL to. the Appellate Division of
the Supreme Court of aAlberta at.the next Sitting
tvereof & the City of Calgary in the Proviuce of

Alberta, .commencing on.the 6th day of June, A.D, 1049,

from the Judgement of the Houourable Ir. Justice.
S.J. Shepherd given in this Action and dated the
16th day April, 1:49, and entered on the 4th, day
of VBJ, 1049, upon the following amongut other grounds s

1.

2

The seid Judg sment is coutrary to the lew,

the evidence, and the weight of evidence;

- The Iecrued Trisl Judge er_-ed in excluding
certain evidence tendered by the Defendant .
‘as appears from the record of the pro-
'fbeedlnés of. the gaid trdal;

The Learned Trial Judge erred in edmitting

,ceftain evidence ftendered b the Plaintii:

as appears from the recoxrd. of . the nr0u'

[oeedlngg of the said trialj;

The Learned Trial dJudge misintcrpreted

the Agreemeut in gquestion in the said |
Action, which said Agreement was dated
the 22nd day of July 1946;

The Learned Trial Judge eried in holding
that the Plaintiff had¢ no interest in the

property in guestion;

The Learned Trial Judge erred in inter-
preting and applying the provisions of the
fscegsment Act, being L.S... 1942,
Chapter 157

The Liearned Trial Judge erxzed in his

eapplication of the Declsion of the Appellate

10
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Division of the_Supreme Court of Alberta "In re The
Companics Aot, In re Northern Transportation Company

Limited and Village of lcMurray, 1v4g, 1 /..7.0. 508",

8. The lLecrned Trial Judge er.ed in not distinguishing
the gaild Decision in view of the facts of the
present case.,

9 The Learncd Trial Judge erred in finding that
the property in guecstion was not in the legal
possessgion of Plaintiff;

10, The Leained Trial Judge erred in his inter-
pretation of Section 5, Scotion 53, end other
Sections of the Ascsaessment Acty

11. The Learned Trial Judge erwred in not apnlying
the provisions of the lunicipal District Act,
being Chepter 151, .S.4. 1042

12, The Learned Trial Judge erred in not finding

: that the matters raised by the Plaintiff in
its Statement of Claim were and are reg
judicate in view of the Appeals by the
Plaintif. to the Court of Levieion and the
Alberta ascessment Commission, acnd the
adjudications thereon;

15, The Learned Triel Judge erred in not holding
thet clause 15 oif the Coutrast in question
should ‘nit be segregated from the remainder
of the contract bur that the said contraoct
should be read and interpreted am a wholc,

14, The Learned Trial Judge erred in not al owing
the counter~claim of the Defendant,

15, And upon such other grounds as avpear in the
Pleadings and evidence herein,

_ alD TAKs NOTICE that_uron the hearing of the
sald Appeal the Defendant will move that the said
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judgenent of the Honourable Mr. Justice Shepherd
be set aside and the saild Action dismissed with
costs, and that the Defendant's counter—=claim be .
allowdd, or, in the alternative, that a new trial
be dirccted herein.

The whole of ihe said Judgment 1is appcaled
from.

AND PURVHER TaXKE NOTICE  that upon the said
Appeal a Iption will be made to the Appellate | . 10
Division to receilve further evidencc upon questions
of fact, consisting of the questions and answer
contained in the Examination for Discovery offered
in Evidence by the Defendant andé not admitted in
evidence by the Leerned Trial Judge; the IMiautes
of Judgement of the said Appellatce Division in con-
nection with the Appeal to the szid Ap-ellete
‘Divigion from the Orcer of Chief Justice Fowson
dated the 16th day of August, A.D, 1¢483; the
Formal Judgement of the said Appellate Division; 20
the letter from Plaintiff's solicitors to Defendant's
solicitors dated loth day of November, 1948, and
the letler from Defendant's solicitors to Plaintifi's
solicitors dated 12th day of November, 1048, and
also further evidence upon questions of fact con-
sisting of quegtions oiiercd in evidence by the gaid
. Defendant and rulcd inadmiecsable by the said Learned
Trial Judge.

AND FUECHIR DALE NOTICE  that upon the said
Appeal the said Lppellate Division will be moved to o0
rcceive further cvidance by Affidavit, viva voce
evidence, docuwmecnts or otherwise, to show the inter-
pretation placed by the partlcc themselves upon the
seid contract in question in this uction, and re-
ferred to in the Pldlntlff's Statement of Claim,

D.24D at {he City of Lethbricdge in the
Province of Alberta, this 7th day of May, A.D.1949

VIRTUZ, ZUS ELL & (IORGAN

Per PA. G, VIR
Solicitors for the Dblendant 40

TO t The Clerk of the above named Court;
AND TO: Llessrs. Helman, Ilahaffy and Barron,
Solicitors for the Plaintiff.
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No. 22,

HEAS0LS IFPOR JUDGE.ENT .
of %he Houourable Ir. Justicce Frank Ford.

This is an appeal frowm the judgement of
Shepherd J. declaring that the Ascessment of the
Plaintiff foxr personal propcrty for the ycar 1047
is invalid, sctting it aside and orderiug the
defendant to gtrike the plaintifii's name oif the
tax roll for that ycar and dismisrsing a countor-
claim for payment of the amouunt claimed by the
defendant wor unpaid taxcs.

The facts are sufficicutly sct out in the
judgement appealod Lrom.

Wdithout cxpresciung any ovinion as to whcther
the learned trial judge was right in holding that the
plant and materials in question became by the terms
of the contract the propcisy of the Crown and
treatigg the case on the view thet the contractor,
the plaintiff, rcspondent, has an intcrest thercin
and is in physical possession thereof, I am of the
opiunion that the appeal should be dismissed.

As to perconal preoperty the power given is
to tax property and not pcisons in respect of an
interesy theérain., But cven if it weire othervise,
and the intcrest of the coutractor is subject to
assescment and taxation, I agrece with the lcarncd
trial judge when he says, in ciZect, that the
intercst of His liajesty provided for in the contract
prevents a Lunicipality from seizing and disposing
of the plant and matecriats to satisfy a claim for
taxes. It 1s not enough for i, Virtue to say thet
although a geizure has becen made it is not intended
to take the property out of the posscssion of the
contractor cr to procecd to sell until the comp-
letion of the countract or the restorstion to the
contractor of the property scizged. As. seizure and
sale 1s a consequence of taxibility, I think it
follows that while the interest of His lajesty
continues the property is not ecubjcct to taxation.
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There is no doubt that [Iis llajesty has an
interest thorein and that thet intorest is included

in the assessment made and uphcld by the Assessment
Commission. The asgessment, therefore, is invalid

for the recason that by scction 5 (o) of the Asscss~

ment aAct, d.Sea. ch. 157, “overy right, title and
interest of His lajesty in any propc rtJ whatsoever"

is exempt from taxation. Scc R.il, of- Buckland Ve _
Doneldson and Hortown (1928) 1 W.W.R. 40, . .10

I agree- with the 1earnod trlal gudge that fo
the reasous stated by him the decision of the-
Agsessment Comm1551on 1s not reg judicata.

I would dismiss tho appeal wlth COth taxable
under column 5.

.Sgd. _"Frank Tord"

P

J B .L.. c’

Edmanton -

Jude 23, 1949, _

4. G. Viitue, Esq., K.C., | o
: Counsel for Appellant, '

o H. Bar¢on, ESq.,
_ Counsel for Respondent.

I thcur;' Horace Harvcy, C.J.A.
’ W &o HacDonald, J.A.
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No., 23,
JUDGEIENT ROLL,
(Appellate Division)

The Appeal of the above named Aprcllant from
the Judgement of the Honourable 1M, Justice S. J.
Shepherd, pronounced in the above caus on the 1léth
day of April, in thc ygar oi our Lord Ono Thousand
Ninc Hundred and TForty-nine, having comc on to be
heard before this Court on the 14th and 15th days
of June, in the yecar of our Lord One Thousand Nine
Hundred and Iorty-nine, in the presence of counscl
as well for the Apvellant as the Respondent, where-
upon and upon hearing whet was alleged by counsel
aforesaid, this Court was pleased to dircct that the
said Appeal should stand over for Judgement, -and
the scme cowming on this day fo judgement,

I IS sDJUDGED that the sald Anpeal be and
the same is dismissed, and that the said Judgement
of the Honourable IIr., Justice S. J. Shepherd be and
the same is effirmed;

AND IT IS FURTHER ADJUDGED That the Res-
pondent reecovexr from the Appellant the costs in-~
curred by the said Respoudent in this Appeal, to be
taxed under column 5.

Sgds . K, JULL'
L/Rovlstrar at Calgary.

APZROVED =8 10 FORLI:

Helman., Mahaffd & Baryon,
pur: . H., Barron _ :
Sollcltors Tor Plaintiff (Resnondent)

Virtue, Russell & Mbrgan,
-ri e S. Russell
Solicitors for Defendant (Apnellaﬁt)

Eutered thlu 28th day of
June 1¢49.

(SE4L) 7. L. JULL.
A/Registrar of Calgary
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No. 14.
CLLTIFICATE AS TO SLCURITY.

I, valter Kingsley Jull, Acting Registrar of
the above Court HiAkZBY C RIIFY that tha above nemed
Defeudant (Appellant) did on the 28th day of June,
A,D, 1u40, deposit with the sald Court the sum-of -
PIVE -HUND:sD DCL-ARS (8500.00) as security by the
said Defendant(Appellant) that it will effectually _
prosecute its Appeal herein to- the Supreme Court of ~ 10
Canadq, and pay such costs and dameges as may be award-
-ed against it by the said Supreme Court of Canada.

; DalED at Calgary, Alberta, thls 28th daJ Qf
June; A.D. 1049,

Sgds "W, K. JULLY
i/Repistrar at Cealgary of
the Appellate Division of

the Supreme Court of Albcrta,

Approved as to form only: o o

: Helman, Mahaffy & Barron, ‘ 20
' per: R. Barron

Solloltors for the Plaintiff (Respondenﬁ)

_ No. 15.
ORDER APPROVING SECURITY.

UPON the aprlication of the above named
Defendant (4vpellant), and UPON reading the
Certificate of the Registrar of this Court; at
Calgary, dated the 28th day of June, A.D. 1949, and
UTON reading the Con ent of the SOllCltOtG for the
nespondent endorsed hereln, 30

IT IS OnDERZED:

1. - THAT the deposit by the Defendant (Appellant)
with the Registrar of this Court at Calgary, of the
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sum of live Hundred and CO/100 ~- (8500,00) --
Dollars es securtiy that the Defendant (Appellent)
will cfflectively proceced to prosccute its Appeal
from the dJudgement of the Appellate Division of the
Supreme Court of Alberta pronournced the 23rd day of
dJung, .D. 1949, and will pay such cogts and damages
ags may be asucrded aguinst said Appellant by the Suprcne.
Court of Canada, IR and THE Sialle IS HOWSBY ALLO BD

10 a8 GCCD AdD SUPUICIENT SECURINY.,

2. TiAT the costs of this Applicetion shall be
costs in the cause in the said Appecal to the Suprenc
Court of Ccnada, :

T, I JULL’ )
negl strar of Appollant
Division at Celgary (SO .) :

~<NuG.dD this 28th day of June, A.D. 1949,

Y, K. JULLY
qegietrar of the ApnelWLnt
<0 Division at Calgary (S3AL)

ARD
SETMTTLED and AYPROVED.

AL TuC?ONnLD
Jucge of “the gaid.
Apnecllate Division.

As solicitors for the Plaintiff (Respondent )
VB HinEBY CONSENT to the above Order,

TERTILN, MATADRDY & BiliuCNY
per:s. R._H Barron
20 Solicitors for the above
nemed Plaintiff (Resnondeunt)
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No. 156.

: OHEER_SETTLING'CONTENTS O CASE
. TO Hg SUPRELME COURT OF CAN:.DA,

UPON 'hn APILILA¢ICN of the Dcefendant
(Appellant), and UPON hearing Counsel for the.
" Defeudant (Appellant) and Plaintiff (Res—ondcut),

1% IS O#DIXZD that the case on appcal here-
in to the Supreme Court. of Canada is herchby stated
and the seme shgll be composcd of the followlng
~documents

1. Plecedings s

2. Evidence at trialg

8. All exhibits put in at the trialj

4 Those portions of Examination for Discovexry

put in evidecnce,

5 ‘heesons for Judgemcut of The Honourable
IIr, Justicc S. J Shepherd ;

6., . Formal Judgement Roll in the Trial Division;

T Notice oi Appeel from Judgcment of Ir,

Justice Shepherdy

8 " heasons Ior Juagombnt of the Apnellate
Division of the Supreme Court of Alberta
on Appeal from Ilr. Justicc Shephcrd;

9. - Pormal Judgcment of Appcllatc Division;

10, Certificate as to sccurity;
11, Order approving sccuritys
12.  hegistrar's Certificate:

33, This Order.

2 AvD IT IS FUKTHER ORDIKEZD that in addition
the following docum. nts ghall be added as an addendum
to the said case hercby statcd:

1. The lLicasons for Judgement of the Apnellate
- Division on the Apneal from the Ordor of

The Honourable Chief Justice of the Trial
Division (Nr, Justice FHovison), dgtod the
léth day of August, A.D. 1043;.

2 The formel Judgemont of the Appellate
Division entercd the 26th day of November
AD, 1948;

10

. 20
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G The following letter:
Letter, Helman, Mohaffy & Barron to
Virtuce and Russcll, datcd Novembcecr
16th, 1948, ‘

AND L7 I FURDEDR OXDEdeD thet the couts
of thig Aprlication shall be cogts in the cause in
the Apicul to the Supreme Couxt of Canade.

) N E‘“\( . I\.' J‘UIJL
(SiaL) Registrar of Appellant
Division of Colgary.

SWPE:TD this 28th day of July, A.D. 1049,

_ i, K, JULLE
(Sual) Registrar *of the AppolTCHt
Dlvmu;on at Calgary. W

SETOLED aND AP: ROVED

i, A. 1LCDONALDY

Judge of the said
Appellate Division.

NO * 17 L 2N
CERPIFICATS OF REGLSTRAR.

- I, Williem Kingsley Jull, the wadersigned
Actlng Registrar of the Appellate D1v1s1on of tao
Supremec Court of Albcrita,

DO Ho_ ZBY CEBﬂIFY that the foregoing
prlnted document from page 1 to page 188 inclusive
is the Case statcd by the parties pursuvant to Section
73 of the Suprcme Court Act, and the Rules of the
Supreme Cour?’ of Canada, in & ccrtain case pending
in the Suprcme Court of Alberta, betwecen Beunett &
Vhite (Calgary) ILimited, (Plaintiff) and IMunicipal
District of Sugar City No. 5 (Defendant).

AND I DO FUxRHAR CERTIFY that the said
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Municipal District of Sugar City No. 5 has given
proper sccurity to the satisfaction of the Honourable
Mr, Justice Wi A lacdonald, bcing the deposit of
£500,00 ccsh, a copy of the Order of The Honourable:
¥r. Justice ¥.A, ifacdonald allowing the same may be
found on page 186 of the annexed .case, -

LND I DO FURLHSR CHaRIFY that I have applied
to the Judges of the’ Supreme Court of Alborta,
Appellate D1V131on, for their opinions or reasouns
for Judgemcnt in the case, and the only rcasous
delivered to me by the scid Judges are thosce of the
Honourable IIr., Justice I'rank Ford, concurzed in by
the Honourablo, The Chicf Justice and the Honourable
Irs Jus tlce W. A. Macdonald.

: _ IN TESTIMONY WHuillOF I have horeunto
affixed the scal of the Suprcmc Court of slberta,
26th day of August, 4A.D. 19490,

Acting Registrar of the
Suprcme Court of Alberta
et Calgary.

No . 180
SCLICI“OR'S- - - CERTIFICATE.

L, Frede¢1ck John Morgan, hereby certify
that I have personally compared the annexed print
with. the case in appeal to the Supreme Court off :
Canade, with the ox 1g1nalu, and that same 1s a true
and correct rcproductlon of such originals.

F. J. MORGAN, ’
. A solicitor for the Appellant.

10

20
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No., 24.

ADD L NDUIL

ASASONS FOR JUDGELLNT .

bf The Honourablo KnufJustico Fraenk Ford.

o e o 1. € 8 5 0 06 0 e © 6 06 0 D0 6 006 0 & ‘€ a 6 3 ©

In - July, 1946, the plcintiff, apnellant,
Bennett and Vhite (Calgary) Limitcd, cntered into a
contract with His Majesty the King, therein represcnted
by the Ilinister of Agriculture of Ccnada, for the
construction of the "Diversion Tuunel® and "Irrization
Tunnel", becing the first step in the counstruction of
what 1is lown as the St. Mary Dam.

The St, llary Dam project is located to a
large extent within the boundaricg of the Muunicipal
District of Sugar City No. 5, the defendant, rcspondent.

In order to carry out its agrecment the con-
tractor moved on to the dam site large quantitics of
chattels, cquipment and tools, which as statecd in the
appcllant's Tactum -iexe "owned by the aprcllant?,

In September, 1947, the rcespondent aszesccd
the appcllant in the sum of £183,147 .00 in rcspect
of this personal property. On appeal to the. Alberta

Agsscgsment Commission, the asscssmeont was reduced to

£119,9890.00 on which was levied & teax of £3,0150.27.

Although the contzact called for its =arlicr
completion, the Diversion Tunnel was not completed
until =y 1948, many months after the making oi the
asscssmeut. S

‘he contractor did not commecnce the con-
struction of the Irrigation Tunnel but instcad cn-
tercd in-to negotiations with the Dominion Govedumecnt
with a view to the cancellation of the contract. The
ncgotiations were continuing at the time of the
examination for Discovecry which was held on July
loth, 1948.
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The appellant commenced this action on April
15th, 1948, :

Its main allcgetion  1s that the property
assesced is excmpt from taxation as belouging to His
Majesty. : c

' _ Thls allerdtlon is based upon the construction
the appcllant oontgnds should be given to clausc 15
of the countraszt, which is as follows :=

"5, All machincry, , tools, nlant, matexr Wals, 10
equipment, articles and things whatsocver, provided.
by the Countractor or by the Engincer under the
. provisions of secctiouns 14 and 16, for the worls, and
not rejected undcr the-provisions of section 14,
shall from the time of their being so provided be-
come, and, until the final complction of the said
work, shall be the property of His Majesty for the
purpose of the said works, and the same shall on no:
account be teken away, or used, or disposed of,
»except for the purposes of the said works, without 20
the cousent in writing of the Engincer. His Majesty
shall not, however, be answcrable for any loss, or
© damage, whatsocver, which may at any time hepnen to
auch machinery, tools, plant, materials, equipment,
erticles or things. Upon ihe completion of the works
and upon paymcnt by the Contractor of all such moneys,
loss, coste,and damages, 1f any, es shall be cue. from
the Cont¢actor to Him Ik .jesty, or chargeable against
the Contractor, under this coutract, such of the
sdid machincry, tools, plant, materlalo, oqu1pment 50
articles and things. as shall not have becun used and
converted in the works or disbosed of by His Majesty
under powers counferred in this contract, shall, upon
demand, be delivered up to the Contractor in suoh
condltxon as they may thean be in,M

The other .grounds alleged for exemption do
’not oall for counsideration in thls apneal,

" Dhe Statement of Claim prays. also for an
1n3uctlon restraining the eunforcement of the claim
for taxes or taking any steps to seize or sell any of 40
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the property agrcesaoed,

By countcr-claim the defendant prays, inter
alla, for a decloration that the assessment and
taxation wecre properly imposced and alternatively,
for judgement for the amount of the taxation and
penuldics, It also asks that the plaintiff be cu-
joinced irom removing any of the goods and chaticls
out of the Iunicipal Pistrict beiore paymant of all
taxcs and penaltioss

On the cxamination for discovery of en
olricer of the plaintiff company,; hc, on the advice
of couusel, refuscd to answer certain guestions and
to producc certain documents. On motion made in
Chambers the Chief Justicc of the Trial Division
ordered that the guestions be answered and the
production made., ' '

The appcal is from this order.

The first part of the order deals with the
production of corrcspondence "leading up to or in
any wey relating to the contract",: -and the plaintiff's
books of account, sccuritics and writings relating
to its agscts and liabilitics,

This production is desired in order to show
that the nroperty assesscd was owned by the plaintiff.,

On the argument before us it wes admitted
by counsel for the pleintiff, avrellant, that at all
times, subjecct to the terms of the contract, it
trected the property iuw guestion as its own, and
that, arart from any questiaon as to the validity in
form ¢f the assessment, the propcriy wes texable
uhless its claim thet it is excmpt as the pronerty
of His Majesty picvails in the action,

In view of these admissions, and the state-
meut in the appellant's factum that the property
brought by it on to the dam gite was owned by it,
the production ordered is unnccessary cven if clausc
15 itgelf wes not sufficient feor. the nurpose.
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The groups of questions 25 to 29 .and 43 end
44, which rclate to the negotdations betwecen the
Dominion Goverament and thc Contractor, Ffor his re-
lease from fuirther performance. of the contract, have
all ‘beén answered with the execption of the production
demanded by 29 of what werc called by the cxamining
solloltor "documents rclating to these- negotlatlonq"'

In my oplnlon, all these qucstloﬁs are
irrelevant and the defendant, respondent, is uot
entitlcd to the ploductlon aBked for., The asgess—
ment and dexation is for the ycar 1947 and the
plaintiff's claim for the declaration asked as well
as the claims of the defendant on its countver-claim,
‘'so far as the latter relete to the property covered
by- the contract, depend not upon any release Ifrom
performance which may teke place ofter 1947 butupon
the construction which may be given to the contract
as an cx1ot1ng onu.

, Tho answer madc to qucstlon 30 puts the
51tuat10n oleafly :

-"30 Mr, Russell: ‘hat is thc present..
situation at the dam? -
The witncsse - The present 51tu8t10n,
as I heve explainced just now, is that
" we are to the negotiating stage of
be.mng relieved of the balcnee of the
contraot oo ool

mhls angwer wes made on July 15th, 1948,
. Thu assessmont was made in Septelber 1047,

Questlons 55;to 61 whlohadeal with a demand
for the production of corrcspondence relcting to the
contractor's "reduced scale of activity in antici-
pation of being relieved" ere in the same cetegary
dnd ooverod by what I have already said.

. mhe defendant if it lﬂSlSLu, should heve
& categorical answer to question 68: "Do you know-
if the company did rceeive a tax notice?" It may
however, well rcly on the statement made by the

: 10
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Defendant's solicitor on the cxamination when he saild
"L thinlk it is more or less common grouud that you
have done cverything as far as you can to sece that
this property wes assessed, and we are not guestioning
it o

By questious 9¢; 100 and 101, an attempt 1s
made to compel the offlce¢ cxemined to gpecify the
clauses in the agreemeat to support the allegation
in the statement of claim that. "The said chatLels,
equipment end tools are, and were at all relevant
times, the property of His Majesty." Tven a lewyer,
much less a lay witness, would properly decline ito
truncate the document which must speal for itgelf.

Question 103 asks production of correspondence

with anyone with whom the plaintiff has obtained

redit during the period covered by the contract,
dud question 115 is, "Have you ever given any person
to understand that these were the property of the
plaintiff since the contract was entered into?" Iven
if not previously obgeotlongble, thece questions
cease to be of 1mportance 1n view of the admissiongs
already stated.

Questions 119 to 12< and 125 and 126 démand
production of financial statements given by the
plaintiff to anyone. Apart from being otherwisc
irrelevant, their purpose is served by these same
admissions.

Questions 127 to 130 were ansviered on the
examination,

Question 137 is: "Now are the -chattels which were
assesced now in the possession of your company?®
Objection w.s raised that possession is.a question
of law. The cueastion should be aunswered in view of
the dispute as to the right to seize and sell to en-
force the claim for taexes. It is physicel nossession
that is the subject of the enquiry. )

As to questions 149 and 150, the plaintiif's '
solicitor should cairy out his undexrtalring to glve
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the inventory promised as to the property still in the

" Municipal District. This is important in view of the

counter~claimfor euforcement of payment and the
plalntlif's injunction reutralnlng the seizure end.
sale. If the undertaking is not implemented the
Wwitness must atiend and answer questions 149 and 150,

‘Questions 201 and 202 wiere angvered cate—
gorlcally. :

I would ellow the appeal except as to -
guestions 68, 157 and 149, The plaintiff will have
the costs of appeal on final taxation, texable under
Col. 4. The costs of the orlvlnal apnlication w111
be costs in the cause.

_iFrank Ford® .
Juh.

Edmonton, Hovember 9th, 1948.

I coacur: N

"Horace Farvey, C.J ALY
"G, B, O'Connor, J«a."
i, A, Macdonald, J.a,'
“H, Ho Parlee. J.a T

n. h BaLLQn, sq. Counsel for the ”-7

: Anrellant,

he G, Vlrtue, Esq., KeCoy- Counsel for
the Respondent.

No. 25,
Formal Judgemeut of the Appellate Division..

THE appreal of the appellant from the Ordexr-
of The Honourable Chief Justice Howson made herein .
on the 17th day .of iugust, 1948, and euntered on the
9th day of September,1948, having come on to be
heard before this Court on the 19th day 0of October,
1948, AND UPON hearing counsel both for the AppelTant
and the Respondent k :

10
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AND this Court having been plecased to direct
thet the said appecal should stand over Tor judgement
and the somc haviug come oun this day for judgemcnt;

VitlS COULT DOLI ADJUDGE AND OODIR:

1. That the appeal hercin be and the saimc is
hereby allowed except as to questious 68, 137 and 149,
subject to the gualification coutained in the Reasouns
for Judgement herein, and that the caid Order of the
Lonourable Chief Justice Howson be and the same is
heieby reversed except as to the seid questions;

2. that the costs of andincidehtal to the
application bcfore the Honourable Chief Justice
howuon be costs in the causc;

3 Tha’ the Appellant do have the costs of this
apreal on ¢1na1 taxatlon, ‘such costs to be ftaxed on
column 4. B

Ve B, JONEST
' , Rogl strar
Approved as to form: '
: : (S34L)
Virtue, fussell & Morgan'
Per &, d. Horgan. STaMP: "Entered this 26th
' : day of November,
1948,
V. R. Jones

"H.H. ‘ Registrar at Calgary®
CIAM -

o ‘No. 26.
Letter from - Helmén, Mahafly & Barron

to - Virtue & Russell,
10th November 19048,

Calgar
Novgﬁb

(OS]

Fw
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MESSkS, VIRTUE & RUSSELL,
‘Barristers and Sollcltors,
licFarland Bulldlng.

Attention: Mr. Virtue.
Dear Sirs:

ﬁu BENNERY & “HITu VS, M.D. SUGAB CImY
: Our fllc # 8630, .

The Appellate Division has now orde ed toat
the Plaintiff answer guestions 68 and 1357 -on the =~ 7 10
examination for discovery of the Plalntlff's oilicer.
and heas also directed the Plaintiff to comply with-
the uundertaking countained in questlons 149 and 150.
We feel that there is no necd for a continuation of
the examination for discovery.for such a limited
purpose and vie arce therefore prepared to make aﬂd do
hereby make the following adm1581ons : :

Question 68:= A further examlnatlon of the Tiles
of the Plaintiff and of the Plaintiff's
solicitors falls to disclose the where~ 207
abouts of the document in question., '
Furthermore the Plaintiii has b.en un-
able to obtain any informetion which
would iundicate whether or not this docu-
ment was ian fact received by it.

Question 187 :~ The Plaintiff subsequent to the
examination for discovery prepared a
complete inventory of the propecrty locatced
at the dam site or used in counection
with the construction of the tunnels and 30
the Plaintiff undertakes to furnish the
solicitors for thc Defendant with a copy
of this -inventory .ithin the next day or
two from the date hcereof. The pronerty
listed in this inventory wes, subject to
the terms of tnc agrecement dated July 19th,
1948, in the possecssion of the Plaintiff
on the date that the inventory wes taken,
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it being understood that by “vosseg-ion”
1s meant “physical possecssion" within
the meuning oi that exprescion as uscd
by ilr. Justice Frank Ford in deliveiing
the rcasous for judgement in the rccent
appeal. In view of the fact that the
inventory wes pirepared very shortly
after the cxamination for discovery it
may be assumed that the conditions pre-~
vailing at the time the inventory was
preparcd were the same as the conditions
pievailing on the date of the cxamlnation
for digcovery.

Questions 149 and 150 := - The inventory in -
qucstion will.as mentioned before, be
furnished to the Defendantd solicitor
within the next day or two from the
date hereof.

Vith regard to the date of the trial,
there 1s, unfortunately a complication that has
occurred, namcly that the writer will be in District
Court here cn Tuesday, November 20rd, and furtherwmore
either the writexr oi our lr. Helman or possibly both
will be engaged with 2 criminal prosccution at about
that time and 1t is impossible to estimate at the
present time how long this prosecution will take. Yor
that reccson 1t is impossible for us to give any under-
taking that we will be preparcd to proceed with the
trial of this action on Thursday the 25th., Have you
any suggestion to make in connaction with this matter,
as .¢ are just as anxious as you to procced with this
trial but we naturally reyuire a rcasonable time with-
in whichh to prepearc proverly for the same.

Yours truly,
HELIAN, IWITAPYY & BAIL.ON,
Per: YR.E.B.®
BB M
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IN TEE JSUPREME COURT OF CulNiDa

No.27
FORMAL JUDLGELNT,

, The Appeal of the sbove named Appellant from
the Judgment of the Appellate Division of the
Supreme Court of Alberta pronounced in the above
cause on the 24th day of June, in the year of

Our Lord One Thousand Nine Hundred and Forty-nine,
affirming the Judgment of Mr. Justice Shepherd of
the Supreme Court of /flberta; rendered in the said
cause on the 2lst day of April in the year of Our
Lord One Thousand Nine Hundred and Forty-nine,
having come on to be heard before this Court on

the 25th, 26th and 27th days of October in the

year of Our Lord One Thousand Nine Hundred and
Forty-nine, in the presence of counsel as well for
the Appellant as the Regpondent, and of counsel
for the 4Attorney General of Canada, WHEREUPON and
upon hearing what was alleged by counsel aforesaid,
this Court was pleassd to direct that the said
Appeal should stand over for Judgment, and the same
coming on this day for Judgment, this Court did
order and -adjudge that the said Appeal should be
and the same was allowed that the said Judgment of -
the JAppellate Division of the Supreme Court of
Albertn should be and the same was reversed and set
- aside, and that the action herein should be and

the same was dlsmissed. '

AaND this Court did further order and adjudge
that the aAppellant is entitled to a declaration
that the assessment and taxation of all the person-
al property in question in thls action, exccpt the
dumptors were properly madce and imposecd.

AND thils Court did further order and adjudge
that the Appellant 1s not entitled to seize any
of the machinery, tools, plant, matcrials, equip~
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ment, articlecs and things of the Respondent
rcferrcd to in the sAgrecment between the latter
and His Majesty while thoey are subject to the
terms thercof.

oND this Court did further ordcr aond adjudge
that the Respondent should and do pay to the said
appellant the costs of the claim and counterclaim
against the Respondent as well at the trial as in
the Appellate Division of the Supreme Court of
alberta as in this Court.

nND this Court did further order and 2adjudge

that there should be no costs to or ﬂgalnst the
nttorney General of Canadn,.

(signed) Poul Leduc
. REGISTRAR.
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- REAS0ON3 FOR JUDGMENT.

Kerwin J.

The rcspondent, Bennett & White (Calgary)
Limited, brought an action in the Supreme Court’ of
.ilberta against the appellant, Municipal District.
of Sugar City No. 5, for a declaration that the
assegsment of the respondcnt for personal property,
made by the .appellant for the .year 1947, 1q
invalid; for an order that the respondent 8 name
be etrlcken from the appellant's tax roll in rcs- .. .-
pect of personal propcerty for 1947; and for an . .
injunction restraining the appellant from attcmpt-
ing to ¢nforce its alleged ¢laim for taxes and
taking any steps to scize any of certain chattels,
equipment and tools, hereafter referred to. The
appellant counter-cleimed for a declaration and
decree that the ascessment and taxation referred
to were properly made and imposed; terminating the
interim injunction already granted, in the altern-
ative and in any event, that certain proceedings
before the Court of Revision and the Alberta Assegs-
ment Commission preclude the respondent from main-
taining the action; and, in the further altern-
ative, for Jjudgment against the respondent for the
amount of the taxes involved and penalties. The
trial judge granted the declaration and order
firgstly and secondly asked by the respondent, dis-
misged the counter-claim and, no doubt considering
it unneccssary, made no order continuing the
interim injunction. His judgment was affirmed by
the Appellate Division.

The respondent 1s a company incorporated under the

Companies Act of the Province of Alberta, having

its head-office in Calgary, and the appellant is

a2 municipal district constituted pursuant to the
provicsions of the Municipal District Act, R.8.A.

1942, c. 151, On July 22nd, 1946, the respondent,
therein called the contractor, entered into an
agreement with His Hajesty, represcntcd therein

by the Minister of Agriculture of thc Dominion
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of Canadd, to congtruct certain diversion and
irrigation tunnels at the St. Mary's Dam Projcct
which lics within the boundariecs of thce appcllant.
By clausc 3 of this agrecment, it was provided
that the respondent should at its own cxpense pro-
vice all and cvery kind of labour, superintendence,
sérvices, touls, implements, machinery, plant,
materials, articles and things nccessary for the
due czxccution and completion of the works, and
should dcliver the works complete in every partic-
ular to liis lajesty on or before certain fixed-
datcs. By clause 12, all plant, matcrials, ctc.,
were included in the price payable by His Majesty
under the agreement. - By clause 15 (spcaking -
gcncrally) all plant, etc., bccame the property of
His Majegty subject to a term whereby upon the
completion of the works such of the plant, ctc.,
as should not have been uscd and converted in the.
works, or disposed of by His Majesty undcr powers
conferrcd by the contract. should upon demand be
delivcered up to the respondent. This clause reads
as follows:- g - '

"15. All machinery, -tools, p.ant, materials,
equipment, articlcs and things whatsoever, provided
by the Contractor o1 by the Engineer under the pro-
visions of scctions 14 and 16, for the works, and
not rejected under the prOV1sions of scection 1i,
shall from the time of their being so provided
become, and, until the final completion of- the
said work, shall be thz property of His Majesty -
for the purposcs of the said works, .and the same
shall on no account be taken away, or uscd or _
disposecd of, except for the purposes of the said
works, without the consent in writing of..the
Engineer, llis Majesty e¢hall not, however, be
answerable for any loss, or damage, whatsoever, .
which may at any time happen to such machinery,
tools, plant, materials, equipment, articles or
things. Upon the completion of the works and
upon payment by the Contractor of all such moneys,
loss, costs and damages, if any, as shall be.due
from the Contractor to His Majesty, or chargcable
against the Con*tractor, under this contract, such
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of the said machinery, tools, plant, materials,

equipment, articles and thlngs as shall not have
been used and. converted in the works or disposed
of by His Majesty under powers conferrecd in this
contract, shall upon demand, be delivered up to

the. Contraetor in such condition as they may then:

be ing"

In pursaance of this agreement, the respond—s’

ent moved considerable plant and materials to the

site of the works to be performed, the site being .-

owned by His Majesty and being w1th1n the limits

of. the wppellant. In 1947, the appellant assess-rz

ed and taxed the sald plant and materials under

the prOV181ons of the Assessment Act, R.S.A. 1942}t'

chapter 157, .and the Muynicipal Distrlct Act.

Upon recelpt ‘of notice of the assessment, thu
respondent, in.pursuance of section 35 of the
Assegsmént Act, appealed to the Court of Revision.
which, by section 37, is composed of menbers of
“the councll of the munlclpal district. By a -.
letter qupplementary to its notice of appeal to
the Court of Revision, the respondent had taken
the ground. that the plant, etc., which was the
subject of the assessment did not belong to it

but to’His Majesty in the rlght of the Dominion of -

Canada. . The. Court of revision confirmed the
assessment and, pursuant to scction M?, the resp-
ondent. appealed against that decision to the
Alberta Assessment - Commxﬁlon, constituted as pro-
vided by the Alberta Municipal Assessment Comm-
ission Act, ReS.A. 1942, chapter 156, Section
53 of The Assessment Act reads as follows:-—

"53,  In determining all matters brought -
before the Commission.it shall have jurisdiction
to determine not-only-the amount of the assess-
ment,. but also all qucstions ag to whether any. -
thlngs are .or viere asssssable :or- “persons. were
properly entcred. on the assessment roll or are
or were. legally assessed or exempted from assess—
ment.“ o : . . _
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The Conmiscion dismissed the appeal except for a
reduction in the amount of the assessment.

The appellant thereupon threatened to seize
the plant and equipment under the powers of dis-
tress given 1t by subsection 4 of section 310
of the Municipal District Aciv in relation to taxes
which are not & lien upon land. The present action
followed and the interim injunction referred to
above was secured. -

A number of interesting and difficult quest-
long were argued at bar and some of them are
referred to in the reasons for judgment in the
Courts below. The first to be determined is
whether the decision of tne Assessment Commission
i3 res judicata. The trial judge considered that
a previous decision of the Appellate Division in
In Re Companies Act, In Re Northern Transport Co.
Limited and Village of lcMurray (13949) 1 W.W,R.
338, effectively disposed of the contention, and
his reasons were . adopted by the Appellate Division
in the appeal in the present case, In the lMNchMurray
case, the Appcllate Division, holding that the
principle to be applied was to be found in Toronto
Railway Company v. Toronto (1904) A.C.809,
Victoria v. Bishop of Vancouver Island (1921) 2
A.C. 384, and Donohue Bros. v. St. Etienne (1924)
S.CsR. 511, declded that the Alberta Assessment
Commission haé o0 power to determine that non-
taxable property was taxable,

The Toronto Railway casc was decided upon
the provisions of the Ontario Assessment Act, R.S.
0. 1897, chapter 224. Section 68 of that Act
enacted with reference toithe“Court of Revision:-

"At the time or times appointed,: the Gourt.
shall meet and try all complaints in regard
to persons wrongfully placed upon or omitted
from the roll, or assessed at too high or
too low a sum'

Provision was made for an appeal to a Court of
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Rev1s1on, a County Judge, a Board of County Judges
- where the assessment exceeded a certdain amount,
and to the Court of Appesal. . Proceedings were
taken thereunder wherein the Court of "Appeal deter-
;mlned that the Railway Company's clectric cars.
~ were real .estate and assessable.  The Company
" brought an action for a declaration that its cars
were personal property and not subject to assess-
ment or taxation.  The Judicial Committce held,
reversing the Court of Appcal and the trial judge,
. that the previous decision of the Court ef Appeal
in the assessment proceedings was not res judicata
because by section 68 the jurisdiction of the
assessment courts was confined to the amount of
_assessment and did not éxtend to validate -an ‘assess-
-a,ment unauthorlzed by the statute. : ,

. In the Victoria case, no appeal from the
assessment had been taken by the Bishop, and the
-Jud1c1al Committee held that provisilons whereby any

- one ‘complaining of an "error or omission-in regard

.- to himself" as having ‘becn wrongfully placed on

the .agsessment roll should have a right of appeal

ahto a Court. of Revision and that the assessment roll,

as revised, confirmed and finally passed, should

be deemed valid and blnding notwithstanding. any

,.defect or error, etc., were merely machinery

‘sectlons and did not empower the corporatlon or
its officers to agsess and tax any property express-
1y or impliedly exempt rrom taxation.

In the Donohue case, which arose in the

ﬂ_.Prov1nce of’ Quebec, this Court held that the

‘appellant was not restricted to an appeal under

. .the assessment provisions but was entitled to
bring ‘an action in the Superior Court for a declar-
ation that the assessment of its machinery was

] null and void. |

o After the decision in the Toronto Railway
case, the Ontario Assegsment Act was amended in
1910 by 10 Edward V11, chapter 88, when.section
19.was enacted, which subsequently became scction
83 of 'ReSs0. 1914, chapter 195, whereby power:
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and Jjurisdiction were given the Court of Revision
tc determine not only the amount of any assessment
but also 8ll questicnsas to whether any peraon or
things are, cr were, assessable.

In Village of Hagersville v. Hambleton -(1927) 61
O.L.Re 327, Hambleton had been assessed by the ‘
Village in respect . of income and the assessment was
confirmed by the Court of Revision and no further
appeal taken.. The defendant's plea in an action
subsequently brought by the Village for taxes,
based upon that assessment, that he did'not reside
in the Village: and was not assessable was rejected
by the Court of Appeal who held that it was res
judicata because of the provisions of section 83, .
Middleton, J.A., pointed out that in two interven-
ing cases, City of Ottawa v. Nantel, 51 0.L.R.269,
and City of Ottawa v.. Koefer, 54 0.L.R8 the atten-
tion of the Court had not been drawn to the amend-
ment of the Assessment Act.

The Hagersville caséy%%ferred to by Smith J.,
in deliverlng the judgment of this Court in S3ifton
v. Toronto (1929) 3.C.R. L84. There, 3ifton
removed from Toronto to the Township of York on
December 1lhth, 1923.  An assessment roll for
Toronto had been prepared in 1923 while Sifton
still resided there ‘and he was entered on the roll
for income. Iy was pointed out that he could not
have successfdlly appealed against this asgsessment.
In 192, Toronto adopted, pursuant to a by-law
passed in accordance with the Assessment Act, the
1923 assessment as the one for 192L4. It was held
that the assessment in question was on Sifton's
income for 1924, ‘and that by various enactments.
referred to;'the municipality was prohibited from
attempting.to exercise jurisdiction outside the
municipality and was exceeding its powers to "levy
on the whole rateable property within the municipality.!
The Hagersville case was clearly distinguishable
and it was held that it had no application.
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In the- subsequent case of City of Ottawa v. .
Wilson (1933) “O.R. 21, the Court of Appeal held
that where a person in an action for income taxes

wag found to have been not resident in the municip--
ality at the time of* assessment, the provisions of

the Ontario Assessment Act did not empower the
assessor to place her upon the assessment roll,

The Hagersville and 3ifton cases were referred to by

Grant, J. A., and it was found that as the facts
u'underlying~the ratio decidendi in the former were
not present, the decision did not affect the
matter under consideration. Middleton, J. A., .
and Masten, J. A., who had taken part 4in the
Hagersville decision, agreed, - In Becker v.Toronto
(1933) 0«R.. 843, the Court of Appeal, without giv-
ing reasong, held that a:man whose property was
exempt from taxation could recover taxes paid under
protest.  In each of these cases the party;assess—
ed had not appealed from the assessment.

'

In the present case, section 53 of. the Alberta
‘Assessmcnt Actis very clear in’ conferrlng Jurlsdl—
ction upon thé Commission to determine whether any
things are, or were, assessable, or persons were’
~properly entered upon. the assessment roll, or are ,
or were, 1ega11y assessed. That jurisdiction was
appealed. to by the prescnt respondent and 1t cane«
not now. be ‘heard to raise the same- p01nt again, -

It is:not. to. the purpose to argus that the mcmbers
~ of -the:Court of Revision were not lawyers and,-.

. thcrefore, presumably incompetent to pass upon

" 1¢gal questiens, and that the Commission might - not
" be composed of persons of. legal training. ‘The'

legislature has seen: fit to set forth in unimistak-

" able language the power’ and jurisdiction of -the

‘Commission and’ the meaning of section 68 should not
be abridged even if it-were thought that such a
power should not have been conferred upon such a
body. .This is- the only point decided and, in the
“abseénce of” the Attorney General of Alberta, nothing
- ‘is 'said as. to. the power of the 1egis1ature 1o con-
; fer such a Jurisdlction upon the Commiss1on. ' :
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The respondent is thereforc not cntitled to
& declaration that the assessment in question was
invalid or to an oracr that its name be stricken
from the appellant's tax roll in respcct of per-
sonal property for 1947 and, on the other hand, the
appellant is entitled to a declaration and decrcc
that the assessment and taxation were propcrly madc
and lmposed. However, the appcllant is not cntit-
lcd to judgment for the amount of the taxes in -

"volved, Scction 305 of the Municipal District

Act provides that the taxes due in rcspect of any
land, mineral,or timber, or bu81ness, ‘may be rccover-
ed with interest as a debt. Therc is no reference
to tazxes due in respect of personal property and

the rule is well-settled at common law that there

is no such right. Section 370 of the Municipal

District Act does not confer it. The appellant

is entitled to excrcise whatever powers of distress

are conferred by subsection L of section 310 of

the Municipal District Act but, in view of the

agrecment between His Majesty and the respondent,

the appcllant is not entitled to seize any of the

machinery, tools, plant, materials, equipment,

articles and things of the respondent, referred to
in the agreement, while they are subject to the
terms thercof.

The appeal should be allowed and judgment cnter-
ed for the appellant in accordance with the foregoing.
The appellant is entitled to its costs of the claim
and counterclaim throughout.  There should be no
costs to cor against the Attorney General of Canada.

RAND, J.. (concurred in by Taschereau Estey
and Locke, J.J.)

This appeal raisecs questions going to the
taxability of certain plant and egquipment used
by the respondent as contractor for works undcr-
taken with the Dominion Government. The works
were on a large scale and embraced diversion and
irrigation tunnels on what is known as the 3t.Mary
Dam Project. The plant and equipment belonged to
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the respondent and was within the municipality in
such circumstances that if theyhad not been aff -~
ected by the terms of the contract there would have
been no'guestion of their liability to taxation.

- The main point of controversy arises from the
-prOV1s1ons of -paragraph 15 whlch reads thus ¢

"”All -machinery, tools, )lant materials, equlp-
“ment, ‘articles and things whatsoever, provided
by the Contractor or by the Engineer under the
- provisions of sections 14 and 16, for the works,
~and not rejected under the provisions. of
section 14, shall from the time of their being
- 80 provided become, and, until the final ‘com-
. pletion of the said work, shall be the. prop-
“erty of His Majesty for the purposes of the -
said works, and the same shall on no account
- be -taken away, or used or disposcd of, except
for the purposes of the said works, without
- ~the consent in writing of the Engineer, His
" Mdjesty shall not; however, be answerable for
-any loss, or damage, whatsoever, which may at
~any time happen to such machinery, tools,
-plant, materials, equipment, articles or things.
Upon the completion of the works. .and upon -
~payment by the Contractor of all such moneys,
‘los=, cests and damages, if any, as shall be
-due from the Contractor to His Majesty,
chargeable against the Contractor, under this
contract, such of the said machinery, tools,
© plant, natsrials, equipment, articles and
things as shall not have been usced and con-
verted in thc works or disposed of by His
‘Majesty under powers conferred in this con-
tract, shall, upon demand, be declivered up to
the Contractor in such condition as they may
-then be 1n." :

Thesffect of that paragraph is said to be to vest
such @ title or interest to the plant and equip-
ment in the Crown or.to affcct the title of the
re:spondent in-such manner. as renders the assess -
ment invalid, and the firsgt question is whether

10

20

30

40



10

20

30

Lo

that conclusion is sound.

It will be scen that both plant, equipment
and matcrialg arc included, and that they arc
declared to be the property of His llajesty ''for
the purposecs of the said works'. The purpose of
the materials is obviously quite different from
that of the plant and equipment, and the qualify—'
ing clausc must appropriately respond to that: .
difference., It was argued that the phrase defines
the time or period of a trfansferred ownership; but
at law there are no estates or remainders in per-
sonal property: the only title i1s the absolute
title. The true conceptlon where succegsive
owncrships in A and B are in mind seems to be that
the property in B is made subject to a right or
power of use in A for a gpecifiied period: Dbut no
doubt contractual stipulations may affect transfers
of titles on theé happening of events or conditions.

The effect of the clause is both to bind the
use of the plant and equipment to the works, and
to tic them to the area within which they are
brought for thet purpose. It is secn that the
Minister may permit units to be removed from the
works which the contractor would be at liberty to
return, and it would be treating title rather
freely to conceive it as shuttling back and forth
as the units mlgnt move on or off the working
grounds, -

The contractor is undoubtedly to remain in
actual and legal possescion of the plant and cquip-
ment while he is not in default; ~likewisc his
beneficial interest in them is not affected and
with it the risk of loss or damage. Power isg
given to the iinister, in certain contingencies,
to take the works, as it is said, "out of the hands"
of the contractor and use the plant and eguipment
to complete them.  Upon complction, the plant,
and equipment are to be not "rsconveyed" or're-
transferrcd" to the contractor, but '"delivered up"
to him as they may then be, which I take to signify
no more than tha* the powers binding them come
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to an endt

Then 1t is contemplated that the plant or
gquipment or parts of either may not be owhed by
the contractor at all, but hired or rented by him,
‘as in paragraph 29 which spcaks of sums due- for
"hire of horses, teams or carts" "or any claims
against the contractor, or any sub=contractor for
eveeoes plant, equipment .eees.. hired or supplied
~upon or for the works". . In case of default, also,
.paragraph 18 provides that, "all plant,.including
horscs and all rights, licences, powers and -
privileges affecting ‘the personal property acquired
or posgessed by the contractor for the purposes of
the work shall remain and be the propcrty of His
Majesty for all purposes incidental to the com-

- pletion of the works, and may be used, cxerciscd
©and - LDJOde by His Majesty as fully, to all intents
and ‘purpoeses, connected with the works. as they
might thceretofore have been used, cxercised and
“énjoyed by the contractor, and the Minister may
also, at his ¢ption, on.behalf of HlS Magesty,
sell or otherW1se dlspose of” them. E ‘

Shephcrd Jdey at the trial Who found agalnst
the ﬂsscsament seemed to extract some support. for
his view from the language of paragraph 12 provid~-
ing, :a& hé stated it, "that all plant and materials
furnished By the plaintiff were included in the.
prices payable by the Government under the agrce-
ment ;"  but that, with great respect, does not
. seem to be the true meaning of thc language para-
‘phrased, What is therc being declared is that-
‘the price or prices shown in paragraph 3&;‘which.
deals with unit prices,- include everything done
and furnished by the contractor and the refcrence
to the plant excludes by way of precaution any

oy question .of adding to thosté prices rental or other

compensation for the use of the cquipment, = Such
allowances are; in special circumstances,. contem~
plated. by the paragraph which, for new work, pro-
vides that in addition to:the aoctual and reasoncble
~cost, ”lO thereon for the use of tools, con-
tractor S plant, superintendence and profits! ise
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bo be allowed. It is, I think, incontrovortible
that neither plant nor equipment is, in such sensc,
"paid for" by the Crown.

These stipulations make it ocluvar to me that
what has bucn vestod in the Crown, in relation to
the plant and equipment, is a group of rights and
powers to the extent of the contractor's title or
intcrecst in them; and that the contractor employs
his own propcrty as he would ordinarily do but
within thosc rcstrictions both as to its use and
its residencc. The effect of the language is not,
"I give you thc property but subject to my usc of
it for thc purposcs of the contract;" it is
rather, "I give you the right to have the property
kept on your land and its use. applied to those
purposes whether I fulfil them or somc one elsec
does", That arrangement is virtually identical
with that in Keen v. Keen, Ex p. Collins, (1902)

1 X.B. 555. Such was the situation at the time
of the assessment.

On appeal, Ford, J.A. seems to lay it down
that taxability of personal property depends upon
the competency of the taxing authority at the
moment of assessment to exercise against the prop-
erty the powers of distress given by the statute,
which, in some manner, follows from the fact that -
the power given is "to tax property_and not pcrsons
in regpect of an intcrest thereln. What, then, '
is meant by taxing proverty as detlngulSth from
pcrsons in respect of property ?

The notion that to "tax property" is to sub-
ject it, as a legal object to some sort of inher-
ing obligaticn vaguely to be regarded as the
equivalent of a lien, is, I think, a misconception.
Although the Assessment Act speaks of the taxation
of property or business, it does not always do so:
section 26 (3), "every pcrson who is assessed in

respect of such property'; section 32, "where any
person was at the time of the assessment taxable 1in
respect of any property, business, trade or pro-
fession"; secticn 33, similar language but also
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"the assessment of the proporty;". section 291 of
the Municipal Districts. Act refers to business &= !
taxes 'payable by each person assesscdececsecs.in
respect of a taxable business;'" section 295, to

the ‘taxes duc by a person whosc name appears on

the roll "in respect of thc property or business . .

for which hc is assesscd;" scction 310 (L), deal-

ing with distress for taxes which are not a lien =~

'on land, in paragraph (a) provides for distress . 10
"upon the goods or chattels of the person taxed '
wherever found within the province;" and para-

graph (c), Mupon the goods and chattels in the
p00888810n of the person. taxed, etc.“ S

oo

~.0On the other hand, soction 305, dealing with-
taxecs "due in réspect of any land, etc.", declares
that they may be recovered as. a debt and "shall be

a special’ lien on the land," But no lien 1s
created on personal property. Although ‘the per-.
sonal :property existing at the time is the basis . 20.

of the assessment, the collection of the tax is.
not in any manner bound up with it. The tax based
on today's personal property may be collected on
tomorrow's property, whether within or without

the municipality.  These provisions distinguish
between the acsessment and imposition of a tax and
the modes of collectlon, but all three of . ‘them
must be found-ecither expressly or implicdly in

the taxing statute; together they constitute the
leglslative authority and power for the exccution, 30
Except as it may be evidentlal of an implied mcans
of collection, the conception of the assessment,
per se, as of property or of a person in relatlon
to property, carries no practlcal gsignificance of
difference. .

. The hlnlster g rights and powers, being
securlty for. the porformance of the contract, would
be specifically enforceable and congtitute an in-
terest ad. rem, It may be on the r1n01ple of ’
In re Marriage, Neave & .Go,, (1896) 2 Ch,’ 663, that L0
-such an interest cannot ‘be. assorted by a subaect
agalnst a: dlstress of this nature' but, - as enaoyed
by the Crown, it. could not so be dcfoated;
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But theose righte and powers arc no csgsential.
part of the title; thecy arc execrcisable in relation
to the ugse of the property and so far they dezrogate
from onc or the incidents of ownership; but they
acgeume titlc in the contractor. Bcing of such a -
naturc, th¢ intcrect as at the time of ascscssment,

-1f held by a subject, would not be a tuxable intcere-

cot undcer the Asscessment Act.

The statute contains nothing that cven pur-
ports to make asscssability conditional upon con-
temporancous exigibility by distress, The basic
fact Lor acscesment is the ownership or legal pocss-

¢ssion of personal property, and here, at the crit- =

ical time, both were in the rcspondent. Goods ‘
subject to a chattel mortgage and in thc posscssion
of the mortgagor arc clearly -liable to assessment
and to distresgs, and seemingly, I should say,
distrainable whether or not in his posscssion,where
not in the possesszion of the motgagee. Before that
step, the mortgagor is the owner within thc mcan-
ing of the statutec. - A fortiori a mere intcrest

ad rcm does not affcct that title or prevent a
distrcss. ~

Taking the persnnal property, then, as being
taxable, can thc taxes be recovered by suit against
the owner ag for a debt ? Since the rcemedy must
appear from the statute and as the statute here,
while specifically providing for the recovery by
suit of taxes impoged in respect of land, has not:
donc so for taxes on personal property and has
ingtead provided the meons of dis tress, no such

right -2an bc implicd.

It is objocted that the interest of the Crown,
excmpt from taxation, has nevertheless been included
in the propcrty taxed; but as that interest was not
at the time of assessment a taxable interest, and
the value of the user has never in' fact becn out of
the contractor, the point falls. Moreover, this
contention ignores the distinction between taxing
an interest of the Crown and taxing an intercet of
the subject as if, for purposcs of amount, he were
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the owner of the Crown's 1nterth Fairbanks v
Hallfax, (1928) A.C. 117, :

: The remaining questlon is whether any. of the
plant and equipment is. exempt under paragraph (z)
of section 5 (1) as being within the expression
"motor vehicles". The word "vehicle! in ite
original sense conveys the meaning of a structure
on wheels for carrying persons or goods.: %We have
generally distinguished carriage from haulage, and
mechanical units whose chief function is to haul
other units, to do other kinds of work than carry-
ing, are not usually looked upon as vehicles. A But
that meaning has, no doubt, been weakened by the
multiplied forms in which wheeled bodies have
appecarcd with the common feature of self-propulsion
by motor. -

The object, then, of the cexemptlon becomes.
important; and, quite apart from the canon that an
exemption from taxation should be in precisc lang-
uage, it scems to me that in this case, in recle-
vant statutory expressions that objcect does appear.
By secction 119 of The Vehicles and Highway Traffic
Act, ehap. 275, K.S.A, 1942, it is declared that
cxcept where an Act speclfically provides to the
contrary, "no municipality shall have the power to
pass, enforce or maintain any by-law requiring from
any owner of a motor vehicle or chauffeur, any tax,
fee, licence or permit for the use of thc public
highways ....." . Although the tax is associatcd
with the usc of thc high-ways, I take it to ecvid- -
ence. the intention that the exaction of fecs or
taxation for motor vehicles — Which, to some ex-

tent at least, use highways as part.of their normal

operation - is to be provincial and not municipal.
But "motor vchicle" in that Act does not includc
traction .cngines or vehicles .running. on rails. - |
What was intended by the cxemptlon in the Assecss-
ment Act was to. make eclcar the, uniformity ‘between
the two statutes. . The - exemptlon then .doés not
include units of self—propelled equlpment, whose
main purpose - is. elther that' of haulage or. vork
other than conveylng or, vehlcleQ runnlng -on rails.
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ags digtinguishcd from gencral locomation.

The objects fall within four catcgorics.
Therc arc, first, what arc described as dumptors
assccsed at 418,000.00:~ thesc are ordinary four-
wheceled vehicics with gasoline cngine, the body
of which is a bBox and thc purposc of which is to
carry matcrial from placc to place. I am unablec
to distinguish them from the ordinary truck, and
they would scem clcarly to be cxempt. The sccond
class consist of caterpillar tractors uscd, with
concave blades attached to the front as bulldozers,
or with other devices attached behind to gather up
matcerial of excavation.  These, as clearly, arc
not cxcmpt.. The third are known as draglines;
these arc large units, in operation like mechan-
ical shovels, which cxcavate carth and other mat-
crials by mcans of scoop bucket dragged along thc.
ground by hcavy cables. The entire hody moves on:
caterpillar trcads by its own power, but as can be
seen, its whole funtion is that of doing work as
against carrying, which cxcludes it from the cx-
cmption. The fourth are locomotives and cars
which run on reils to carry away the excavated
material:. they rcmain taxable., - Other items of
equipment such as dozer blades, catcrpillar power
units, dragline buckets, and Letournc Carryalls,
are all accessories to or intregral parts of the
units in the four classes, which they must follow.

In thc result, then, the assessment should
be reduced by tic amount represcnting the dumptors
and their accessorics; scubject to that, it rcmains.

lMire Virtue contends that as the respondont

.appealed both to the Court of Revision and the

Alberta Assessment Commission, the taxibility of
the respondent is by the effect of scction 33 of
the Assessment Act res judicata . ‘The scction
provides :-

"In determining all-matters brought
before the Commission it shall have
jurisdiction to determine not only



260

"the amount of the asgsessment, but i
also all . gqucstions as to whother any
~things are or were assessable or per-

_sons were: properly entered on the
assessment roll orvare_or‘were.legally
. assessed or exempted.from assessmen nt."

. This language, it wiil e noticed does not

. purport to conclude issuss on the questions men-
tioned. . If the Commission were an ordinary court,
- dealing in a judicial sense with matters of civil.
‘rights, the 1mport of jurisdiction would be un-
questioned.  But taxation is essentlially an ad-.

" ministrative.function; - the assessor is directed

- by .the statute to .ascertain, the value of certain
. property ds the basis on which the province will
"exact a contribution from persons interested in . -
it to enable government to be carried on. That.
ascertainment is an act in rem and its execution,

“ given the. jurisdiction to tax, lles in such mode

ﬁand such means as the. legislature may prescribe.

S, But the statute, 1n defining the subject o
- matter of taxation, neccssarily limits the scope .
of legal action, and if, as we say, & SUbJuCt is
‘excluded from taxation,_then as to it, a purported
= administrative qct would have no. logal effect.

Whether an: act is or is not within a juris—
diction depends, 1if ohdllonged, upon a determina-
‘tion by a tribunal. Ordinarily, jurisdictional
facts,- arising under a statute, are found by the
- ¢lvil. courts and when we spcak.of a finding of
non—assessability of" property, we mean as that
conclusion has been or is declared by. thosc trib-
unalss. - - But the initial question ig not what the
fact 1s in acgtuality, which must be as it appcars
to.some mind; it is rather, what 1is the tribunal
to which we must look for that jurisdictional
determination 7 -

. In deaiing_with.taxation,.from assessgors to
taxation commissions, the provisions of the stat-
ute regarding liabllity and cxemption are neccss-
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arily taken into account by lay persons and bodies.
The determination of an excmption involves an
intcrpretation of the statute, and it thus affecte
2 civil right. But the assessor must have regard
to cxcmptlions for the purposc of the administrative
integrity of the roll; ond although 1t is his
duty to follow thc provisions oif the statute to

the cztent his judgment permits him to do so, it

is undoubted that that preliminary judgment is
cssentially different from a judleial determina-
ation of tho 1ug”l question.

The ausegsor, as purt of hig administrative
duty and as distinguished from purcly administra-
tive acts, excrcises a lay judgment in the inter-
pretation of the statute. From the whole of his
exerclise of authority, the statute ordinarily glves
a right of appeal. . By the nature of appeal, in

- the abscnce of special and orlglnal powers given

to the revising body, it is to be taken as lim-~.
ited to examination of the matter that was before
the assessor and to the giving, in the same sense,
of the decision which he should have given.

In this case, section 35 of the Assessment
Act provides for a complaint to the Court of
Revision which is to be in'respect of =

(a) Any error or omission alleged in res-
. pect of the aqsessment of any propertj '
or persons,

{v) aryv assessment alleged to be too ‘high
. . or too low; .

(¢) eany property or business in any way
.~ wrongfully aszsessed;

(d) the mame of any person alloged toYewrongfully
entered upon or omitted from the 4858 &6~
ment roll.
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‘Section 45 provides -

- "Upon the termination of the sittings of the
Court of revision ..... the Secretary-Treasurer

shall ...... enter...... the following certificate

esessesy and the roll as thus finally completed

and certified shall be the assessment roll for
“that year; subject to amendment on appeal to the

Alberta Assessment Commission ...ss and shall be

valid and bind ell parties concerned, notwith- 10
- standing any defect in or omission from the said

”QQroll or mistake made in or with regard to such

- roll or any defect, crror or mis-statement in any
assessment slip or notice or any omission to deliver

. ~or to transmit any assessmcnt slip or notice,"

Authority must obviously be vested in that
court to amend in any respect the roll as completed
by the assessor, and the provisions of the Act do
that. As in the casc of the assessor, finality
is given or confirmed to the purely administrative 20
acts, but in the quasi-judicial determinations,
the dec'ision is of the same character as that of
thc assessor.

It is scen, next, that further amendment by

the Assessment Commission shall be "on appcal',

,and it is on that footing that stction 53 confers
jurisdiction on the Commission as preceding sections

had vcsted Jjurisdiction in the Court of Rcvision.

But following the same rule, what the Commission

does 1is to correct or confirm the actions of the ' 30
assesgor and the Court of Revision within their
Jurisdictions. It is for determining "211 matters
brought before the Commission' that the juris-

diction is declared, but those matters are such zs

come by way of appeal, and I see nothing in the

section which introduces a new and original auth-~

ority to deal with those matters in other than the
administrative manner in which they have alrcady

been dealt with: I see nothing intended to con-

fer a purely judicial function dealing with civil Lo
rightse.
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The material sections in the Alberta Act
have their prototypes in provisions of the Ontario
Acsessment Act, and it is argued that the case
of Village .of Hagersville v, Hambleton, 51 O.L.R
327 has given an authoritative interpretation of
section 83, which corresponds to scction 53, to
tho e¢ffect that a confirmation by the Court of ‘
Revigion of an assessment for income tax waas con-
clusive as to the residence of the person assessed.
The Judicial Committee in Toronto Rallway Conpany
v. Toronto, (1904) A.C. 809 had found the juris-
diction of the Court of Revision limited to the
question of more or less in value, from which it
followed that whcether a pocrson was or was not a
resident of a municipal area within'the meaning
of the statute was a question to be determined by
the civil courtsg. But see¢tion 83 had been amended
and the application of that authority was rcjected.
Riddell, J. A., at the oponlng of his Judgmcnt
Says o=

"I may say at once that if the 1iability of
the defendant to be assessed depended
on the evidence of residence glven at
the triael, the judgment appcalod from
could not stand."

He held the amendment to have cstablished exclusive
tribunals of appeal to whilich only the asscssed
person could resort, and that. the fact of resid-
ence as found by the Court of Revision was con-
clusive.  In this view, the other members of

the court concurrcd.

In the next ycar, 3ifton ve. City of Toronto,
63 O.L.R. 397 came beforc the same courte.. There,
the plaintiff had regided in Toronto from the
beginning of the year until the 14th. Decenbér
of 1923 when he moved to and became =n reaident.
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of another municipality where he continued . to
reside during the whole of 1924.  He had been
assessed in 1923 for 1ncome and had paid the tax
to Torontos: Under section 56 of the Assessment: .
‘Act, on the 28th of February, 1924, Toronto passed
a bye-law adopting the assessment made for,1923,
as that for the current year 1924, and later in
1924 demanded taxes accordingly from the former
 taxpayer, They were: pald, and procecdlngs
brought to recover, them. - On appeal from the

Jjudgment of the' Gounty Court dismissing the- action,

the court was- equally divided:  Mulock, C.d.
and Grant, J. A., were to dismiss and Magee, JehAs

and Hod%lns, A. were for allowance, In this

Court, (1929) 5. G, R. 484, the judgment below
was reversed., : Smith J., who gave the judgment,
distinguished the. case of Hagersville v. Hamble-
“ton on the ground that upon the adoption of thec
roll by the bye-law of Februsary 28th there was
no tribunal to which the taxpayer could appeal
against an improper assegsment. But what lay
at the bottom of the decision was the fact that
in Pebruary, 1924, when the- resolutlon of adop-
tion of the roll was passed, the person assessed
was not resident in Toronto. There was an app-
arent conflict between the statutory provision
that Toronto could tax only those who werc res-
ident within its boundaries, and the declaration
that the roll as eertified was to be the roll for
the yeax in question. .. But the fact giving: -
risé to that conflict was held to be determin- o
able by the civil court, and the formecr prov-
-ision to be controlling. C ' S

That case was . follow d. by Ottawa v. Wilson
(1933) O.Rs 21. . The situation was Homewhat -
simllar. Before.thé-assessment against the
defendant was made, she had moved from Ottawe
to Rockecliffe, but after that removal, . and in
the same year, her name had been entered upon
the roll for Ottawa. No appeal was taken to
the assessment tribunals, In an action to re-
cover the taxes, it was held that it was ultra
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vires of Ottawa to asses a person who, as det-
crmined by the civil courts, was not a resident.
Although the Hagersville case 1s mentioned, it
is declared by Grant, J.A. that, as interpreted
by the Bifton judgment, it did not affect the
cagse at bar. With Grant, J.4. agreed Mulock,
Cods0. and Masten, J.A. Middleton, J.A., con-
curred in those views; he treated the Sifton
decision as carrying to its logical conclusion
the principle that a person can only be assessed
for income "in the municipality in which he
resides. " But again arises the queatlon, as
found by what tribunal?

S0 far as the Hagersville case declares
an exclusive jurisdiction in the assessment
tribunals for determining the fact of residence,
it must be taken to be inconsistent with thesec
subsequent decisions; and I attribute to those
tribunals only a Jjurisdiction of an administr-
ative body as I have defiaed it. = VWhat quest-
ions of law involved in the assessment can bc
dealt with on appeal from those tribunals to a
superior court, a step which.in Alberta does
not lie, depends on the language of the statute
giving the right of appcal.  What appcars then
is this,that if as found by the civil courts;
jurisdiciion for the act of assessment is abscnt,
ncither the decision of the assessment courts
nor any statutory provision dealing with the
conclusivencss of the roll is effective. That
was the view taken of somewhat similar language
in.R. M. Buckland v. Donaldson, (1928) 1 W.W.R
LO: and in Victoria v. Bishop of Vancouver,
(l92¢) 2 A, C. 384, at p. 396.

The same principle_applies a fortiori to
the questicen of exempted property.  Whatever
may be detcermined to be in that cless is heyond

‘the jurisdiction of asscssment; and the judicial.

intcrpretation and application of the language
of exemption is for the civil courts.
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- . It may be, given property within the prov=-
ince, that the legislaturc might declare the scope
of the excmption should be as interpreted by thec
assessment tribunal: that would be to vest a sub-
legislative taxing authority in the Commission,
But in this case the legislature has not done so.
Or the. legislature might purport to set up bprlal
provincial courts to interpret judicially légis-

- lative provisgions affecting civil rights. = If it
werc cloar that that was the cffcct of the statute
in this case, then the serious question of ultra
vires would be presented. But where the legis-
lative language is capable, as here, of being .
given rational meaning W1th1n undoubted provincial
authority, and any other view would raise doubts

. and:. anomslies within the statute, the legislature's

intention to go bcyond that authority and within
a questionable ficld should not be inferred. '

For these rcasons, scction 53 is not to De
construed as purporting to vest in the Assessment
Commission judicial authority to determine quest-
iens of jurisdiction arising out of the provisions
declaring cxemptions; as the civil rights of
owners of propcrty are involved, the section is
to be taken, in that respect, to contemplate. only
such- dcaling with the roll by the Commission in
the exercise of its practicdl judgment on such
motters as will render it as free as possible
from errors of law.

I would, therefore, allow the appeal and,

- subject to the modification in the assessment roll
mentioned, dissolve the injunction and dismiss the
action. On the counterclaim, the appellant is
entitled to o declaration that the taxes as modi-
fied werc properly imposcd:  but the appcllant
cannot distrain upon the property taxed while

it is under the obligations of the contract. The
appellant should have its costs of the action in-
cluding the. counterclaim throughout. The inter-
vention of the Attorney General will be without
costse.
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No. 29,
I WIS PRIVY COUNCIL.

Order in Councill Granting Special Leave
to Appeal,

& Mg COURY AT BUCKINGHAL PALACE,
The 28th dey of July, 1930,
- PEESENT.
CIL IIWGS MOST EXCELLEND MaJE3TY

L0 PuSIDENT M, NESS ED..RiB
. SECiHETARY 1Dk DR. EDITH SUM &.SKILL.

"JEiREAS there was this day recd at the Board
a heport from the Judicial. Committee of the Privy
Council datecd the 24th day of July, 1950 in the words
following, viz :- _

VHI.ELS by virtue of His late Ia ge«ty
King Edward the Seventh's Order in Council o=
the 13th day of October 1909 there was referred
unto thilg Comaittee a humble Petition of
Bennett and White (Lal”ary) Timitod in the
matter of an Appeal from the Supreme Court of
Cunada between the Petitioner (Plaintiff) Apnel-
lant and Ilunicipal District of Sugar City No. 5
(Defendant )Reshondent and The ALiOan" Generel
of Ceunade (Intorvener) schting Zorth (amon;st
other metiers): that the Petitionor desires
gpeclal leceve Yo appeal from a Judgement of the
Supreme Courti dated the 50th lioch 1950 which
alloved the nespoundent's Anpeal Trom a Judgement
of the Appellate Division of the Suprewmec Court
of Alberta dated the 20rd June 1i49 which had
dismissced the Responcent's Avnpeal from a Judge-
ment of Shepherd J. dated the 16th April 1f49
which had declared thet the asscssment of the



268

Petitioner for persounal provpcrty tax -made by

the Respondeut for the yecr 1947 is invelid

. quashed and set aside that assessment ordered
the Respondent to strike the Petitiouner's nane
orf the Regvondent's tax roll in respect of
personal property Zor the year 1947 dismissed p
the Liespondent's counterclaim and orderced the
hespoudent to pey the Petitioner's costs: FThat
the Petitioner submits theat the case raises 10
important guestions of lav: of general application
conceruiung the counstruction of the Assessment

hct (Revised Statutes of Alberta 1u42 chapter

157 as subsequently amcnded) and the IMunicipal
District act (Revised Statutes of Albe.ta 1042
chepter 151 as subsequeutly amecanded): that the
cisec also railses importaunt gencral questious

on the coustruction of cleuses in a contract
betwecn Your Illajesty (Represeuted by the
ClHunister of Agriculture of Camada) and the 20
Petitioncr which with wminor veriatiouns are
standard clauses in buildings contracts in
Canada particulaxly in countracts to vwhich Tour

e jesty is a party: that the Petitioner's tax
‘1iability not ouly for 1147 but for 1948 is
directly involved amounting to #7,926,74 (which
sum together wiih costs the Petitioner has paid
into Court under an arrangemeut thet executilon
should be gstayed peunding the heariung of this
petition and if Your ilajesty should be graciously 50
pleased to grant special lecve peunding the
‘determincetion of the Appeal)s that the case will
also gove.n the future tax lisgbility in Alberta
of all contractors with similar provisious in
their contracts: that there has becn a ¢ifference
of Judicial opinion: thet the Attorney-—-General
for Canada intervened iu the Respondent's Anneal
to the Supreme Court and supported the positinn
ot the Petitionecr ascerting a claim to the
personal prop:rty 1u question on the ground 40
that it was the provexrty of Your lIiajesty and

as such exempt fiom assces~ment or taxation:

And humbly praying Your Majesty in Council to
grant the Petltioner gpecial leave to eppeal
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from the Judgement of the Suprewme Court dated
the o0th ilarch 19560 and for such furthor ouv
olher Order as to Your ilajunty in Council may
seen justs

@Rl LOEDS OF TS CO:I INNEL in obedience
to lidg late !ajegty's gsaid order have taken the
humble potition into counsilderation and having
heard Counsel iun suppnort thercor and in opno-
sition thereto Their Lordshivs do thic day agrec
humoly to reporit to Your lajesty as their
opinion that lecave ou ht to hc granted to the

_ Petitioner to cuter cnd prosccute its Apneel

! asainst the Judgement of the Supreme Court of

' Canada dated the 00th day of larch 1950 unon

depogiting in the Registry of the Privy Council

the sum of £40C as scczurity for costs:

"aaD CHZIE LOuDSHIPS do furthorx report
to Your ilajcesty that the authenticated copy
undcer secal of the Record produccd by the
Petitioncr upon the hearing of the Petition
cught to be accepted (suhject to any objectiou
that may be tcken thereto by the hesvoundent) as
the Recnrd proper to be laid before Your lEzjesty
on the hecoriung of the Annpealld

HIS 1AJISTY having talen the said Hepoxrt into
congideration was pleased by and with the advice of His
Privy Council to approve thereor aunc¢ to oxcer as it
1s hereby ordered that the same be punctually ob-
scrved obeyed and carried into exccution,

Whereof the Goveruor—Geucral or Officer
administering *“he Gove:iunment of the Domininn of
Canada for the time being and all other wmcrsons whom
iv may concern are to take notice and goveru them~
selves according;ly

. C,o W, LoaDBIVRER,



