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1. This is an appeal by Special Leave against
the Judgment and sentence of the High Court of
Basutoland (willan C.J.) dated the 9th February,
1953, whereby the Appellant was convicted of being
an accessory after the fact to the crime of murder
of one MCTETWA MEMANI, a Tembu adult male on the
16th May, 1952, at KUBUNG in the district of
QUTHING and was sentenced to twelve years hard
labour,

2 The granting of the said special leave
was sutject to the condition that the appellant
accepts the five findings of fact which are set
out in the seid Judgment commencing page 8,
line 30 and ending at page 9, lino 6.

3. The sole gquestion, for determination in this
appoal is, accordingly, whethor, accepting the said
findings of fact, the appcllant was rightly in law
convicted of being an accessory after the fact to
the said murder.

And in regard to the said guostion it is proper

to cmphasise that thoe learned trial Judge has in

no wisc whatsoever found that thec appellant was
concerned in, or connccted, at any time, with the
commission of the said murder, and he convicted the
appellant upon, and only upon, thec said findings

of faet, his conclusion in law thoreon being as
gtated in tho said Judgment-
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RECORD "The cumulative offect of all these
matters leads me to one conclusion only
and that is that / tho appellent_7did
all he could to defeat tho ends of
justice by hindering theo apprehonsion of
the murdercers and by comsealing the
erime. Accordingly I convict him of boing
an accessay after the fact in this murder.”

4, The power to convicet a person of being an
accessory after the fact in respect of an offence
in Basutoland is given by section 177(2)of the
Criminal Procedure and Evidence Proclamation
(cap. 16. Revised Edition of the Laws of Basuto-
land, 1949, Vol.l,p.299)which(omitting immaterial
parts) is as follows:-

"Any person charged with an offence may
be found guilty as an accessory after
the fact in respect of that offence, if
guch be the facts proved.ceceeesecee”

5. As regards the law to be administered in
Basutoland it is by section 2 of the General
Law Proclamation (Cap.26,1ibid.p.408)so far as
material onrectod os follows:-

"2, In all suits, actions or proceedings,
oivil or oriminal, the law to be admin-
igstered, shall, as nearly as the circum=-
stances of tho country will permit, be
the same as the law for the time being in
force in the Colony of the Cape of Good
HOpPC:osoeaossonse

'The determination of the said question depends
therefore upon the Roman-Dutch Common Law ,which
was pursuant to the saild section, and still is
the law in the seid Capc of Good Hope and is

now the Common Law uniformly in force throughout
the whole of the Union of South Afrioca.

6. In conseguence in the Union of South Africa
of the¢ case of R.v.Mlool and Otheors 1925.AD.131,

it was found necessary to make provision in tho

law there for the case of persons not properly
socius oriminis or particeps orimini s and who could
thus not be convieted as sueh but who might have
been convicted as accessories aftor the fact if

by thec law as it thon stood this could ( which it
could not) be done.

This was remodied by the insertion, as provided by
section 27 of Act No.36 of 1926 of a section,
insimilar terms as that of tho said section 177(2)
of thec Basutoland Criminal Procedure and Evidenee
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RECORD Proclamation, namely scetion 230(2),into Act No.3l
of 1917.(Criminal Procedurc and Evidence Act). In
the seid case of Rex v.Mlooli amd othors tlp particular
accusod conccrned had been charged with murder but
had, as it appoarcd from the evidonce takcen no part
whatever in the actual murdcer, but mercly assistod
the murdercr in disposing of the body of the
murdered person . The jury convicted thom of mur-
der and thoy wore sentenced to death by the pre-
giding Jjudge

It was held by the Appollate Division(Innocs
C.J.,S0lomon,J.A., Do Villicrs,J.A.Kotzé ,J.A.
and Wesscls,Jd.A.) upon = gucstion of law roserved
that the appollants, being accessories aftor the
fact and not socii criminis ceould not be convicted
of the crime of murder. And it was held, further,
that under the provisions of the Criminal Procedure
Act No.3l of 1917, it was not compotont for the
Jury upon an indictment for murder to conviet tho
appellants as accessorics after tho fact.

7 From what is statecd in regard to the law
applicable to accessories after thoe fact in the
judgments in the said casc of Rex v Mlooi and
others as well as according to thc cases in the
Union of South Africa of (e.g.):-

R _v.Reynolds 1933 W,L,D.l.
per De Wet Jat pp.4,5

R v.Van Rensburg & Others
1943 T.P.D., 456
per Schreiner J.( as he thon was)

and R v.Von Elling 1945 A.D.234

it is,the appellant submits,abundantly clear

that inasmuch as tho appellant did no act such as
could come within the desceription, according to
law, as rogards the said murder of boing an ac-
cecssory aftor the faet thereto, heo was not guilty
and could not and should not in law have been
convicted thereof but ought to have been acquitted.

8. In further support of the submission made
in paragraph 7 hercof as to his having bocn wrongly
convicted the appollant would refer to-

South African Criminal Law and Proccdurc -
Gardiner and Lansdown 5th Ed.pp.l120-123.

Criminal Law in South Africa

William Pittmon { sometime Judgo-Presidont
Eastern Distriets Local Division Suprcome Court
of South Africa) 3rd Ed.pp.80,81,
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And ag to the Law of England which is to the same
effect-

Archbold's Criminal Pleadi BEvidence and
Practice s2nd Ed.pp.1478,1479.

9. As regards the said findings of fact the

appellant would call attention to

(a) the fact that the circulars Exhibits"E"and"F"
on pages 13 to 16 of the Record referred to in
the fifth of the saild findings of fact are addres-
ged to "Chief" whereas the appellant was a Headman
and moreover the witness Acutt through whom the
said circulars werc put in evidence did not state
that they had been seen by the appellant and

(b) section 6 (3) of the Netive Administration
Proclamation (Cap.54,Revised Laws supra.p.566)
referred to in the third of the said findings
of fact and as regards the same the appellant
subgits having regard to tho provisions thereof
tha

(i) it can form no basis whatever (as the
learned Judge hes done) in law for the
apvellant either being chargel with or
convicted of the offence of being an
accegsory after the fact,and

(11) any failure by tho appellant to per-
form the duties placed upon him by the

sald Netive-Administration Proclamation or

a failure ag regards any other duty under
which he was could only render him liable to
such punishment as in any case is provided
in the case o uch fai lure but that such
failure could/38nvert him into an accessory
after the fact{such as the learnod Judge

it is submitted has done).

10, The appellant therefore respoctfully
submits that the said Judgment is wrong and un-
sustainable in law and that the same ought to
be set aside and the scid sentence quashed for
the foliowing amongst other

REASONS

L. BECAUSE therc is nothing in tho said
findings of fact whether regarded cumulctivoly
(as the learncd trial Judge did) or separately
to render the appellant an accessory after the
fact to the said murder,
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2 BECAUSE there is nothing shown in any of
the said findings of fact which is of such a kind
as would constitute it an act done by the appel-
lant as coming within the description in law of
an accessory after the fact as regards the said
murder.

3. BECAUSE mere inactivity, passivity or
inanition which is what at the most the said
findings of fact amount to is not such conduct as
could render any person liable as being an
accessory after the fact.

4, BECAWS E there was nothing done by the ap-
pellant which rendered him an accessory after
the fact to the said wurder.

b. BECAUSE the appellant was clearly not
guilty of being an accessory after the fact to
the said murder.

6. BECAUSE for the reasons hereinbefore set
forth and other good and sufficient reasons the
said Judgment is erroncous in law and ought to
be sct aside and the said sentence quashed.

S. N. BERNSTEIN
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