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IN THE PRIVY COUNCIL No. 2 of 1958

O APPEAL
ROV T2 SUPRAME COURT OF NEW SOUTH WALES

BETWAAN: PERCY SIMONS trading as
" Acme Credit Services

(Plaintif? Appellant
- angd -

ANTTOITY BUGENE MIDDLETON

GALE (Defendant) Respondent

RECORD OF PROCEEDINGS

No. 1.
PARTICULARS O CAUSH OF ACTION

IN THE SUPREME COURT OF HEW SOUTE WALES
No. 10237 of 1936

Between: PERCY SINONS trading as Acme
"— ~ (Credlt Services Plainticr

- and -
ANTHONY BUGENE VIDDLETON GALE ngéndggz

PARTICULARS OF ™K CATSE OF ACTION

The Plaintiff was Interested to a total amount of
mwenty-nine thousand pounds (£29,000) under two
marine Policies of Insurance on the wvessel "CAP
TLRIFA" for respective amounts of Twenty-two thou-
sand pounds (£22,000) and Seven thousand  pounds
(£7,000) each Policy boing dated the Twenbty-fifth
day of April Onse thousand nine hundred and fifty
six.

PARTICULARS:

(1) Risk undorwritten by Defendant Insuror:-
That the vessel "CAP TARIFA"  should load
cattle at Townsville in the State of Queens-
land within ninety (90) days of having salled
from Noumoza.

In the
Supreme Court
of New South
Wales

No. 1.
Particulars of
the cause of

Letion.

6th December,
19586.



In the
Supreme Court
of New South
Wales.

Irtrteesss st e

No. 1.

Particulars of
the cause of
Action.

6th Decemboer,
19556 -
continued.

2

Warranted animals avallable for 1loading and

all arrangsments for conversion of vessal
made at inception of insurance.

(2) Marine Rate paid to Defondant:-  150/- per
cent: £2175.

(3) Perils insured against causing loss:- Any

cause whatsoever.

(4) Loss:- The sum of Twenty-nine thousand pounds

(£29,000) being full and Tixed amount undsr
the Policy.
(3) All arrangements for tho conversion of the

vessel "CAP TARIFA" for the purpose of carry-
Ing cattle from Townsville in tho State of
Quoenslsnd to Manila, Phillipine Islands had
already been mado whon the said vessel sailed
from Noumeéa on the tonth day of January One
thousand nine hundred and fifty-six.

(6) At all material times, cattle were available
for loading at Townsville in the State of
Queensland but the "CAP TARIFA" never loaded
them within ninety (90) days from the time
of sailing from Noumea.

THE TLAINTIFF CLAINS TIE ST OF TWENTY-NINE

THOUSAND POUNDS (£29,000) and interest at the rate

of Bicht pounds (£8) per cent per annum on that
amount from the Ninth day of April One thousand
nine hundred and fifty-six.

DATED  at Sydney this sixth day of December
One thousand nine hundred and fifty-six.

W. II. TUCK,
Plaintiff's Attorney
of CLAYTON, UTZ & COMPANY.
136, Liverpool Street,
SYDN=ZY ,
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No. 2.
PARTICUTARS OF GROUNDS OF DEFENCE.

IN THE SUPREME GOURT OF NEW SOUTH WALES

No. 10237 of 1956

Be tween: PERCY SIMONS trading as

Acme QreditASerVices Plaintiff
- and -~

ANTHONY BUGENE MIDDLETON

GALR Detfendant

PARTICULARS OF GROUNDS OF DEFENCE.

1. By Certificaté of Insurance dated 13th Decem-
ber 1955 Acme (Credit Seérvices was insured against
loss in the sum of £29,000.

2., Subseguently two Policies of 1Insurance the
one for £22,000 and the other for £7,000 each dated.
25th April 19536 covering the same risk were issued.

5. The Certificate of Insursnce and the two Poll-
cles each contained inter alia .the followlng words:-

"To pay total loss. of £29,000 in the event of
the vessel not ccmpletlng loading within 90
days from tlme of salling from Noumea from any.
cause whatsoever.

No Free of Capture and Seilzure.

Warranted animals avallable for loading.
Warranted all arrangements for conversion.made
at inception of this insurance

4, The Defendant craves leave to rofer to the
above-mentioned Certificate of Insurance and the
Policles of Insurance when produced for their full
{terms and conditions,

5. The contemplated adventure was the loading of
cattles at Townsville in the State of Queensland on
board a certain vessel the "Cap Tarifa". For this
purpose it was nacessary for the sald vessel to be
converted so as to be fit for the carriage of
cattle. No conversion of the sald vessel was car-
ried out the adventure was abandoned at Brisbane
and the vessel did not proceed to Townsville.

In the
Supreme Court
of New.South
Wales .

No. 2.
Particulars of
Grounds of

Defence. .

4th February,
1957.



In the
Supreme Court
of New South
Wales,

No. 2,

Particulars of
Grounds of
Defence.

4th February,
1957 -
contlinued.

4.

6. The Defendant says that in breach of an ox-
press warrantsas set out in the ahove-mentioned
Certificate of Insurance and Pollcles Acmo Credit
3ervices had not mads all arrangoments for conver-
sion at the lnception of the said Insurance and
will rely on the saild breach of warranty as a
defence to this action.

7. The Dofendant admits that aninals wore avall-
able for loading.

8. : The Defendant admlts thoe vessel salled from
Noumea on the 10th January 19356.

9. The- Defendant does not admit that the Plain-
tiff Poercy 3lmons was intercstod as alleged in the
Particularg of Cause of Action in the Two Marine
Policies therein moentioned to the total sum thore-
in set out or any part thereof.

10. And the Defendant further says that at the
time of the issue of the Writ herein on the 20th
September 1956 Acmo Crodilit Services by Nobtice duly
flled on the 13th June 1956 with the Rogistrar
General abandoned the use of gsuch business name,
11. Save as herein specifically admitted the Do~
fendant denles sach and every allsgation in the
Particulars of Cause of Action.
DATED this fourth day of February, 1837.
J. W. WICGHT,
Defendant's Attornoey
16, Hunter Streect,

SYDNEY .
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No. 3.

REPLY .

- IN_ THZ SUrREME COURT OF NAW SOUTH WALES

Eﬂzn10257 of 1956.

Between: PIRCY SINONS trading as
Acms Credit Services Plaintif?

- and -

ANTHONY EUGENE MIDDLETON GALR Defendant

REPTY.
The. Plaintiff says that -

1. As to the first, fifth and sixth paragraphs

of the Particulars of Grounds of Defence, he
joins issuse.

DATED this 24th day of September, 1957.

(8gd.) W. H. TUCK,
Plaintiffts Attorney.

of CLAYTON, UTZ & COMPANY,
136, Liverpool Streot,
SYDUEY .

I consent to this Reply being filed out of time

(Sed.) J. w. WIGHT,
Defendant's Attormney.

(3gd.) K.R. Reed, _
Articled Law Clerk,
16, Hudsorn St.
SYDNEY .

In the
Supreme Court
of New South
Wales.

No. 3.

Reply.

- 24%h September,

1937,



In the
Supreme Court
of New Jouth
Wales in
Commercial
Causes.

No. 4,

Counselts
Address,

8th Octoboer,
1957.

No. 4.
COUNSEL'S ADDRESS.

IN TH&E SUPREMA COURT OF Naw SOUTH WALES
IN COMMERCIAL CAUSES
CORAM: WALSI J.
Tuesday, 8th October, 1957.

SIR GARFIELD BARVICK, Q.C
peared for the Plainbiff.

MR. SHAND, Q.C., with MR, BURDEKIN appearsed for
the Defendant.

., with MR. HARDWICK ap-

SIR GARFIELD: The Plaintiff sues for the sum of
£29,000 and, according to the writ, Interest from
tho date of the wrlt at 8%. I ask Your Honor!'s
lsave to amend that to clalim the interest from an
earlier date, bolng the date when the money  was

payable under the policies of insurance, this being

a claim undor the policies. ©No notice has been
given to my friend and perhaps I could ask Your
Honor later i1f it 1s not convenient to do it now.

MR., SHAND: I do not think I willl raise any ob-
Jection.

HIS HONOR: I grant loave to amend in that manner.

SIR GARFIELD: To claim interest rrom 9th April,
1956, I see that under the particulars of claim

1t was claimed as from that date. It 1s merely a
dlvergence between the writ and the particulars

which I am seeking to cure.

This i1s a claim on two policies in relevantly
identical terms, One 1ls for £22,000 and one for
£7,000. The risk was that tho vessel should load
cattle at Townsville within 90 days of salling from
Noumea . It i1s admitted on the pleadings that 1t
did not so load cattle. Tho vessel dild, in fact,
sail from Noumea on 10th January. The policiles
each contain two warranties: (1) "Warranted animals
available for loading." Nothing arises as to
that. The other is: "Warranted all arrangements
for conversion made at inception of this insur-
ance," I gather that the ship was at Noumda and
it had to be made appropriate to load cattle, and
that had to be donoe before it got to Townsville, so

10

30

40



10

20

30

40

7.

that the insurer took a warranty that arrangements
for conversion had been made at the I1nception of
the insurance.

HIS HOKOR: Which was December,.

SIR GARFIRLD: That is a question which seems to
arise, or may arise, The Insurers ralse an lssue
on that warranty. They say that 1t was not ful-
fillled, They do ralse an isgue also in the
grounds of Jdefonce as to the appropriateness of
this Plalntiff. The policies are issued in the
name of Acme Credit Services, a firm. In the cause
of action the form the Plaintiff used in getting
it out was this: The Plaintiff was interested to
£29,000 in two marine policies and an lssue  was
made on that, in terms. It is really, I supposse,
a challenge to the Plaintiff's proprietorship of
the firm, The policy is in the firm name, and
that issue raises, I tako it, the proprietorship
of the Plaintiff. Ho sues now himself -~ Percy
3imons trading as Acme Credit Services. Those are
the only two issues which seom to arise,.

HI3 HONOR: I see that the defences say also that,
at the time of the issue of the writ, Acme Credit
Services abandonsd the use of the business name.

SIR GARFIRLD: That, I submlt, is irrelevant. The
guestion is whether Percy Simons was insured undor
the policy. I propose to treat it as irrelevant.

HIS HONOGR: If I have to deal with that Iwill hear
about that in due course.

SIR GARFIBLD: Thoso are the two issues - whether
he is tho propristor of the firm in whose name the
Ingsurance was made; whether the lssue ralsed on

the breach of the warranty is made out. The loss

is admitted on the plcadings. It 1s a. valued

policy. They are the only two guestions which

arise,

(Two policies of insurance tendéred; objected
to unless accompanied by certificate; pressed;
admitted and marked exhibits "A" and "B".)

3IR GARWIELD: They are two policies, the sawe in

terms, but with different syndicates. (Extracts
read.)

In the
Supreme Court
of New South
Wales in
Commercial
Causes.

No. 4.

Counsel's
Addreas.

8th Cctober,
1957 -
continued.



Iin the
Supreme Court
of New South
Wales in
Commercial
Causes.

No. 4.

Counsel's
Address.

8th October,

1957 -
continuad.

Defendant's
Bvidencse.
No., d.

John William
Wight.

8th October,
1957.

8.

I want to tender the Registrar General's docu-
ments for the firm of Acme Credli Services. We are
told, however, that the Registrer General has only
sent down a bundle of papsers cornerning Acme Credit
Services Pty., Limited. At the moment I am un-
able to tendsr the document. I morely want £to
tender the registration which demonstrates that
Percy Simons was the reglstered proprietor at tho
rolevant time of insurancs. 1 cannot do that yet.
Having established the proprioctorship of the firm
and tendered the policies etec., I was going %o
close my caseo,. The insurance company carries the
burden in respect of warranties and exceptlons.

MR, QHAND: I do not object to my friend having
the indulgence of closing his case at this stage,
but I may object to the documeni.

(After further discussion, His Honor adjourned
further hearing until 2.30 p.m., pending ar-
rival of documents from Registrar-General's
Department) .

(At approximately 2.30 p.n, Alfred McMahon,
an officer of the Reglstrar-General's Depart-
ment produced, on subpoens duces tecum, docu-
ments under the Businegs Names Act, of a firm
known as Acme Credit 3ervicos.

Access to these documents granted o Sir
Gartield).

(Cortificate of Registration tendored and marked
Exhibit C).

CASE FPOR THE PLAINTIFE CLOSED.

No. 5.
JOHN WILLIAM WIGHT
CASE FOR THE DEFENDANT

(File of correspondence under signature of J.
Trevis, Secroetary of Acme Credlt Services,
tendered.)

(Cortificate from Lumley's called for by MNr.
Shand; produced.)
(Above-mentioned letter and annexures objected
to; pressed; argument ensuad).
JOFEN WILLIAM WIGET.
Sworn, examinsd as under:

10
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9.

MR. SHAND Q: What is yvour full néme? In the

A. John William Widht, Supreme Court
of New South

Q. You ara a Solicitor, with John Wight & Company? Wales in

A, That 1s so, Commercial
Causes.

Q. Did you ever act as Solicitor for either Mr.

Trevis or the Pluintiff in this case? -

A. No. (objecu:d to; sllowed.) Defendant's
Evidence.

@. Did you sever accopt any retalner or receive any

payment ? A. No.

: No. 5.

Q. From Mr. Trevis or the Plaintiff in this case? '

A. No, nover. John William
Wight.

Q. Would you explain to His Honor the position in

which that letter, with the enclosures, was do- 8th QOctober,

livered to you? It was delivered to you, was 1957.

not 1t? A, Yos, it was doliverad., I act falrly

re gularly for Underwrltors at Lloyds. I had a Examination.

telephone message on one occasion from Mr.Harring- ’ ’

ton of Lumloys asking me to see him on a matter of

nrgency . I saw him at his address and was intro-

ducod, I think on that occaslon, to Mr. Trevis and

another person. Fe told me of some difficultles

in Brisbane about a ship.

HIS HONOR Q: Who told you? A. Mr. Trevis. I
think it was outlined by Mr. Lumley, in the pres-
ence of these other gontlemen, that Jifficultles
had arisen in Brishane regarding the ship, that
Solicitors were acting thore for Acme Credits, and
I was looking into it on behalf of Underwriters.
My advice to Mr. Trevis on that occasion and subse-
guently was that he should act as 1f uninsured.

Q. You told him, did you, that you were acting
Tor Underwriters? A, Yes, I subseguently ad-
vised Underwriters of my views on that letter and

a copy of that letter was produced to the Plaintirff
on discovory of documents.

Cross-examined: Cross-
Bxamination.

SIR GARFIELD G: When you were introduced to Mr.
Trevis, you were introduced as a Solicitor?
A. I was introduced as the Solicitor for Lloyds.

Q. Do you moan to say they said "Solicitor for



In the
3upreme Court
of New South
Walaes in
Commercial
Causes.

Defendant's
Evidence.

No. 5.
John William
Wight.

8th October,
193%7.

Cross-
Examlnetion -
continued.

10.
Lloyds," or just as a Solicitor?
A, No, "Mr. wight attends to Lloyds!' work."
Q. You say the form of the introductlon was that
you were a Solicitor and it was said that you

attend to Lloyds! business? A, That is so.

Q. You knew at that stage, did you, that lr. Har-

rington and Mr. Trevis had been discussing amic-
ably, questions arising in connection with this
insurance? A. T do not know vhat thoir dis-

cussions were, They to0ld me that there had beoen
many discussions at which I was not preosont.

Q. Can you rocollect the opening conversation?
A. I was iIntroduced to Mr., Trevis and another
gontleman and I was told that li». Trevis was in-
volved in an unfortunate business in Brishbane, in-
volving a ship; that he had instructed Solicitors
in Brisbane; and my advice was sought with a view
to placing before Underwritersg the position as it
stood at that date.

Q. Tell us what was said. ¥You were IiIntroduced to
Mr. Trevis and you were told that Mr., Trevis had

some trouble in Brisbane about a ship. You said
that he had other Solicitors up there. How did
it go on from that point? A, ¥From that point I
told them I would havo to get sowms more facts be-

fore the matter could be placed before Underwriters,
and that until Underwriters! views and instructions

were to hand Mr. Trevis should act as 1f uninsured,
and as the result of that lr. Harrington asked Mr.

Trevis on his return to Brisbane to have the facts
collected and made available to me.

Q. When you told Mr. Trovis to act as if he was
uninsured, that was advice you wore giving him?
A. On behalf of Undorwriters.

Q. That was advice you were giving him?
A, I was not giving him any advice. That is ad-
vice that Underwriters -

Q. You did say to, this man who had been introduced
to you that he should act as I he were uninsured?
A, BExactly - he could do as he 1iked under his
policy.

Q. What did you say to him?
A. I said ho could act as if uninsured.
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Q. D1d you say to him you would walt until you got
his letter? A, I did. I said: "The matter is
involved and it is rather confused. It is  im-

posglble to place anything before Underwriters. I
would 1like to know more about it." It was then
told to me that these papers would be put to me by
Mr. Trevis so that 1t could be referred to London.

Q. Who told you that?
Trevla there, and thls other gentleman.
forgotten his name.

A. Mr, Harrington, My .
I have

Q. You. did not say: "I am not going to be acting
for you.: I am goinz to be actlng for somebody
else" - in terms, I mean? A. My attitude from
the inception was that I was acting for Underwrit-
ers, . I madeithat clear to Mr, Trevis. I said:
"I will place this position before Underwriters."

) Did you say, in terms, to this man, that you

could not advise him because you were going to ad-
vlise Underwriters? A. No, I did not. My advice

was never sought by Mr. Trevis,

Q.

Q. Did you say to Mr. Trevis that until you had
considered the position, he should act as if he was
uninsured?

A. And follow the advice of his Solicitors.

Q. Did you say to him that until you hagd con-
sidered the matter. ho should act as if he was un-
insured? ‘

A. Yes, and to follow the advice of his Solicltors.

Q. You addsd that, did you?
thon in the hands of Brisbane Solicitors,
mentionad some advice that he had received
then.

A, Yes. Fe was
. He had
from

Q. But you knew that was concerned with endeavour-

ing either to arrest the ship or do something about
recovery of money up thers?
A. I was not sure what 1t was.

Q. W hen you left this intorview did you expect
to recelive from Mr. Trevis direct, an account of
the facts and circumstances of Ilr. Trevis's difrfi-
culties? A, A11 I expected to receive was the
facts, which they clained were material to this
poligcy of insurance.
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Q. Did you expect, when you left this interview,
to receive direct from Mr. Trevis, a letter?
A, No.

Q. You did receive the document that has been
tendered, direct from Mr. Trevis? A, T did.

Q. Did you expect to receive, after that inter-.
view, an account of the facts and circumstances
touching Mr., Trevis's difficulties? A, No%

Mr, Trevis's difficulties; +the insured's, Acme
Credits difficulties. 10

HIS HONOR Q: This letter says that Harrington
appointed you officially "To act on our behalf."
That would mean Acme Credits and on behalf of the
Underwriters. Was anything said which could be
so described? A. No. I couvld not act for both
parties, in any event. My practice is -

Q. Did you send a reply to this letter? A, I
did.

SIR GARFIELD Q: 1In answer to this? A, Yes. I
sent a copy of that - 20

Q. In answer to Mr., Trevis? A. No, not to Mr.
Trevis. My letter was submitted to Tondon.

(Witness retired.)

(Letter and annexures mentioned on page 3
admitted and marked Exhibit "1").

(Copy letter dated 12th December 1956,
defendant's solicitors to plaintiff's
gsolicitors, tendered and marked Exhibit "2".)

(Letter of 17th December, 1956 with annexed
copy documents, being reply to Exhibit "2", 30
tendered and marked Exhibit "3".)

(Letter of 23rd January, 1957, plaintiff's
solicitors to defendant's solicitors, ten-
dered; objected to; tender withdrawn.)
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(Lurley's certificate dated 13th December 1955, In the
tendered; objected to; admitted and marked Supreme Court
Exhibit "4".) of New South

Wales in

(At this slage further hearing was adjourned Commercial

witil 10 a,m. on Wednesday, 9th October, 1956.) Causes.
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GEORGE ALEXANDER GATT,

GHEORGE ALEXANDER GATT, Sworn, examined as under: -

MR. SHAND Q: Your full name is George Alexander
Ga-tt? ﬁL- YeSn

Q. And you are a marine surveyor? A. Yes.

Q. And gualified as such; and you practlce in
Brisbane? L. Practising in Brisbane.

Q. Following instructions from Nixon-Smith Ship-
ping and Wool Dumping Co., Pty., Limited, you in-
spected a ship, did you not, in January, 19567
L. That is ricght.
Q. What was the ship? A. That was the ship in
question, the "Cap Tarifa'.
Q. What was the date on which you made your in-
spection? A. 17th January.
Q. Did you also take certain rwasuremonts?
L, T did, on behal? of tho late Captain Herd.
Q. What did you find, gencrally, about the ship?
(objected to)
Q. Did you measure and calculate how many head of
cattle it would hold? (objocted to; rejocted.)
SIR GARFIELD: No guestions.

(Witness retiraed.)

(Notlce of cessation or abandonment of wuse of
business name under hand of Plaintiff, tendered;
objected to; admitted and marked Exhibit "3".)

CASE FOR THE DEFENDANT CLOSED.

(Certificate of Insurance in respect of hull of
vessel for period "Iald up" in Noumea, tendered
objected to; pressed; rejected; M.F.I. 1.)

CASE IN REPLY CLOSED.

(Counsel addrsssad)

(Further hearing adjourned until 10 a.m. on
Thursday 10th October, 1937.)
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No. 7. In the
Supreme Court
JUDGMENT O MR. JUSTICH WALSH. of New South
Wales in
IN THR 37PRE:SE COURT O MAYW SOUTH WALES Commercial
IN COVMMBMRCILL CAUSES. Causes.
CORAM:  WALSH, J. No. 7.

Tuesdcy 1l2th November, 1957
Judgment of

JUDGMENT Mr.justice
—_— Walsh,
HI3 HONOR: 1In this case, heard by me without a
Jury as a Commorcial Cause, the Plaintlff claimed 12th November,
£29,000 upon two policies of insurance together 1937.

with a claim for interest, which by amendment made
at the hearing became a claim for interest from
Oth April 1056 at 8 per cent.

Particulars of the cause of action and par-
ticulars of the grounds of defence were filed and
reforonce wlll be made to these hereinafter so far
as it may be nccogsary to do so . iIn examining the
questions that havo heen Jdebated at the trial.

The evidonce tonderod and admitted consisted
solely of Jdocuments. No oral evidence was tun-
dored relating to The issues in the action, except
that of a marine surveyor named Gatt called by the
Defendant. An objection as to the relevance of
the svidence he proposszd to give was uphold.

The Plaintiff tondered two policiles of insur-
ance which were dated 23th April 19586, and for
purposes relevant to this action were in idsntical
terms . He tendered also a cortificate of regis-
tration mder the Business Names Act 1934 and from
this it appeared that in 1932 the Business Name
"Acwoe Credit Services" was registerod by  the
Plaintiff Simons who was thorein said to be the in-
dividual carrying on the business.. This constitu-
ted prima facie evidsnco that the Plaintiff was
the propristor of the business carried on undor
that firm name. (See Busineas Names Act S.17.)

- On the policies the namo of tho assured was
stated as fLcme Credit Soervices and the registration
coertificate was put in to identify the Plaintifr
ags being the person ontitled to the benefit of the
policisas,
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Having tendersd the documents mentioned, Sir
Garfield Barwick for the Plaintirf closed his case,
Bvidence for the Defendant consisted of 1letters
and annexures thereto, of a certificate of insur-
ance dated 13th Decembser 1955 and a further docu-

ment relating to the Bualnoss Names Registor, namely

a notice signed by the Plaintlff on the 13th June
1956 stating that the gsaid firm of Acme Credit
Services had abandoned the use of that name.

It is clear that 1f 1liablility was incurred
under the policies this happened on 2 date prior
to 13th Juns 1956. Subjoct, therefore, to the
arguments of lr. Shand now to bg examined, it ap-
pears that if the insurance monoys ever became due
tho Plaintiff was entitlod to receive them at the
time when they became due.

Mr., Shand submittoed howevor that upon the
evidence the Court should not be satisfied that
the Plaintiff had the interest under the policies
which he clalmed or that he was interosted at the
timo of the loss, It was contonded = for  the
Plaintlff that 1t was not opon to the Defendant to
raise the issuo as to whether there was any insur-
able interest, The contontion was that paragraph
9 of the grounds of dofence is not apt to raise
the question whether there was any relevant Insur-
able interest but only to ralse the question that
1t was not the Plaintiff who had that interest. I
shall assume, without decidling, that it is open
to the Defendant to raise both those gquestions. I
make that assumption bocause in my opinion the
Plaintiff should succeed upon both of themn.

The Certifilcate of insurance tendered by the
Defendant, which is expressed to be on account of
Acme Credit Services, states the subject matter of
the insurance as follows: "To pay a total loss of
£29,000 (Aust.) in the event of the. vessel . not
completing loading Townsville within 90 days from
sailing from Noumea from any cause whatsdever."

The risk 1s stated in tho same terms in the
policles subsequently issued and the vessel named
in all three documents is the "Cap Tarifa". Now
it appears from the terms of the cables, which are
gset out as part of the certificate 'of insurance
and which in the circumstances I think
some evidentiary valuo against the Defondant, that

must Theave:
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one Brucelas was seeking to buy the ship and was In the
obtaining a loan from Acmeo Credit Services. This Supreme Court
loan was to be ropaid when cattle were loaded on of New South
the ship at Townsville from a letter of credit al- Wales in
ready established in Sydney. It was because this Commercial
source of repayment would be available when the Causes.
cattlo were loadod at Townsville that Acme was
seoking cover acninst the contingency that the

————— ———

cattlo would not be loaded. Thls 1s clear from No. 7.
the terms of the cables. In my opinion these cir-

cumstances gave the firm of Acme Credit Services Judgment of
an Insurable interest in the venture consisting of Mr. Justice
the ship reaching Townsvllle and loading cattle Walsh.

within the stated tino.
12th November,
It was argued that it must be shown that the 1957 -
interest existed at the time of the loss. That continued.
the loss occurred is asserted by the Defendant's
groundes of defence which stated that the adventure
was abandonad at Brisbhane and the vessel did not
procead to Townsville. It may be inferred there-
fore that the assured was unable to obitain repay-
ment of the loan from the source from which it was
contemplated it should be repaid, namely theo letter
of credit. There 1s no direct evidence that it
was not, prior to the timo when the policises crys-
tallised, that is the expiration of 90 days from
the date of sailing, repaid from some other source,
But it does apnear that on 1l4th February 1956 the
Plaintiff by lotter informed tho Solicitor, who was
then and still is acting for the Underwriters, of
the facts that thuy loan was then still unpald and
that the Plaintirff was contemplating a course of
actlon which, if carried out, was estimated to re-
turn to hiim a sum much less than tho amounts of the
loan and of the 1lnsurance. The Plaintlff invited
from the Solicitor his guidance and instructions as
to that proposed course of action or as to any
further action %o improve the situation. It does
not appear that the Solicitor sent a reply to the
Plaintiff,

Care has to be taken against giving any un-
warranted evidentiary effect in favour of the
Plaintiff to statements contained in hils own letter.
But at least tho letter which was tendered by the
Defondant and admlitted acainat the objection of the
Plaintiff showg that at that time the Defendant's
reprasentative was told that a loss on the loan an-
peared insvitable and was put in a position to
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check that gstatement and to make enquiries from
then on ag to any Jevelopments which took place.
I think that I can properly treat the letter ag
some evidence against the Defendant that at that
date the loan was unpaild and that thore appeared
to be no prospect of obtaining repaymonts in full.
In the absence of any suggestlon that betwoen Teb-
ruary and April that situation changed, I think it
is open to me to infer that at all matprlal times
the assured's interest in obtaining repayment of
the loan continued.

I turn to & considoration of tho second gues-
tlon mentlonod above. That is whother Simons I1s
the proper Plaintiff to bring an action wupon tho
policiles issuod in tho name of Acme Credit Sorvices.
Mr. Shand drew attontion to various features of
tho letter of 14th PFebruary 1956, which was signad
by J.H. Trovis as Secretary for tho Aeme C(redlt
Services, and of some of the annoxures to that
letter. Ho argued that these indicated for the
most part that it was Trovis and not Simons who
was thoe person interested in the loan and in tho
insurance and that the only documont which referrcd
to Simons by name was one which indicated that both
he and Trevis were the Interesiod parties. The
material upon which the submission 1s founded ap-
pears in tho oxhibits and there is no need for me
to set out heroe the relsvant portions of the docu-
ments., It is sufficilent to say that I have come
to the conclusion that I should accept the evidence
contained in tho reglstration documents as suffici-
ont proof that the Plaintiff is ontitlod to sue,
notwithstanding the matiers upon which Mr. Shand
relied to rebut or cut down that evidence, and not-
withstanding that the Plaintiff did not OTfer any
oral evidence-on this question.

The remaining guestions which arise for de-
cision in this action turn upon the meaning and
effect of a warranty contalned in the policies and
upon an lssue of fact as to an alleged breach of
that Warranty .

Ons of the policies begins with a recital that
the assured "have paild" a specified premium to the
ssurers. The other boegins with the recital that
the assured "have promised to pay forthwith" a
premium at the same rate. Rach policy recites
that this was "to insure against loss as follows"
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and then in each policy the name of the vessel is
typed and followed by typed matter in the follow-
ing terms:

Do pay a Total Toss of £29,000 in the event
of the vessel not completing loading within
90 days from time of sailing from Noumea from
any cause whatsoover.

No free of Capture and Seizure.

Warranted aninals available for loading.

Warranted all arrangements for conversion made
at inception of this Insurance."

It is in relation to the last sentence of that
tvyred matter that ilassues of law and of fact have
been debated before me at the hearing. These may
be stated as being :-

(1) what is the true construction of the War-
ranty and in particular to what date or
point of time do the words "at inception
of this insurance'" refer;

(2) Doos the onus of proof lie upon the Plain-
tiff or the Defendant in relation to the
question whether the warranty was ful-
filled or broken;

(3) Upon the evidence does the Plaintiffis ac-
tion faill upon the ground that the warran-
ty was broken.

I proceed to examine these questions in the
order stated:-

(1) For the Defondant it is argued that M"at
inception of this insurance" means at the latest
the time when the Certificate of Insurance was is-
sued. This is dated 13th December 1935 but ap-
pears to have been actually issund on the following
day. For the Plaintiff it is said that the ques-
tion is one of the construction of the Policies and
that these do not incorporate and are not '"tied"
to the Certificete. It is said that this was not
the document of the Underwriters whom the Defendant
roprosents and that Edward Lumley & Sons (N.S.W.)
Pty., Ltd., in issuing it was not in any sense an
agoent for such Underwriters. It is said that the
only date to which reference can be intended in the
policies 1is the date upon which the wvessel sailoed
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from. Noumsa, whilch in fact was the 1l0th January,

11956..,

Now it is true that the poliecles are not in
terms connected with the certificate except to the
extent that each has upon it tho letters and filg-
ures . SEH/55/253, which appecr elso upon the certif-
icate, But the policies can have no sensible
moeaning or operation unless conectrued upon  the
footing that there was some antecedent proposal
for insurance and some antecedent acceptance on 10
behalf of the underwriters, Tho policles are
dated 25th April 1036 and tho poriod of 90 days
from sailing had elapsed prior to that date, a fact
which I think must be taken to have boeen nhen known
to the Defendant Underwriters. Whether 1t was
known to them or not, it was certainly known to the
Plaintiff and 1t 1s only upon the basls of some

antecedent acceptance of the obligation  that he
could sue in respect of a loss which had already
occurred at the date of the policiles. 20

It may be true, as Slr Garfield Barwick sub-
mitted, that as against the Plaintiff it does not
appear from-'the evidence at what date the various
Underwriters '‘bound themselves to accept a propor-
tionate part of the obligation and that in that
sense the date or dates when the antecedent obli-
gation was accepted and a contract of insurance be-
came effective 1s not established. But whenever
it was, the ‘oblligation can only have been accepted
as being ono defined and delimited by some torms 30
then known to the Underwritors or to somébody whom
they authorised to accept the obllgation on their
behalf. If it i3 asked where are such terms to
the answer must sure.y be that' they are
to be found in the certificate issued by Lumley.
Whether or not the various Underwriliters had ac-
coepted an obligation.at .the time of the 1lssue of
the certificate and whether or not the certificate
of its own force was binding upon them, when one
comes to construe and to give effect to the policles 4Q
one is in my opinion, entitled to take into account
the fact that a certificate hac been issued to the
Plaintiff and the date of its issue in determining
what was meant by the- language used in the policles.
In other words the policies cannot be construed in
the abstract without relation to the ovents which
had preceded them and which led to their issuse.

For tho reasons statod I think it is permissible
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in construing the policles to regard the issue of
the certlTlcate as one polint of time to which the
words "at inception of this insurance" were possibly
intended to roelato. The question must then be
decided whetheor that was the point of time intended
r whethoer theo construction that the reference is
to thoe time of sailing is to be preferred, that
being the time when it is contended the risk began.

Havine consldered various arguments submitted
in favonr of cach of these constructions, I have
come to ths conclusion that tho moro natural sense
in which to road the words as to make them rolato
to the arranwoments Tor insurance and to the ob-
taining of an insurance cover, rather than to the
date when the ship should happen to sail. I do not
propose to discuss the arguments urged in Tavour
of the opposite view excent to make some c¢omment
upon one of them. In both the policies the two
warrantlos as to availability of animals for lonad-
ing and as to arranccments for conversion of the
ship began on separate lines, and are separated by
a full stop. This is not so in the certificate.
The relevant portion of which reads: -

"yarranted animals availablo

for loading and all arrangements for conver-
sion of vessel made at inception of this in-
surance."

It was argued that in this form the words
mean that animals were to be dvazlable for loading
"at the inception of the insurance" and that in the
policies, in gpite or the differcont punctuation,
the samo meaning must be taken to haveo been intan-
ded. Thon it was said that the parties cannot beo
supposced to have intended that the animals were to
be avallable for loading on the 13th or 14th of
Docember 1935 since the ship might not sall for a
lon< time thersafter. By this means it is soucht
to ohow that the words "at inception of this in-
surance" should bo referrad to a later date and
the obvious date to which to refer them then be-
comes the date of the sailing of the ship. In my
opinion, however, the words "Mt inception of this
insurqnce both in the certifilcate and in. the
policies, aro not to be read as forming part of
both the warranties but as referring only to the
second of them, I think that the warranty as to
the animals contains no aexpress provision ag to
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‘the time when it operates, but should be read as
meaning that: they are to be available at Townsville
whon the ship is availlable thore to take them on.
In other words it i a warranty the purpose of
which is.that no delays in the completing of the
loading shall occur becauss the animals are not
avallable.

In my opinion what the Plaintiff warranted
was that all arrangements for conversion had beon
made at the. time when tho certirficate wag lssued. 10
T think it is arpguable that the reference was ¢to
an earlier time, nawmely the time when application
for the insurance was first mado. This would be
on or about 7th Docember. Howaver, having resard
to the views I have formed upon othor guestions yet
to be discussed 1t makes no practleal differenco
whether the critical date is the 7th or 14th of
December; and it is gufficient for me to hold that
the policy regquired that at the latost the arrange
monts should have been made by tho 1l4th Decomber. 20

(2) The question as to onus of proof appears
to me to require a consideratlion of the nature of
the warranty. Is 1t to be recarded as a true
condition precadent such that unloss it be ful-
filled no 1iability can be reearded as over at-
taching under the policles? or should it be re-
garded as a conditlon, the breach of which dis-
charges the insurer from a contractual liability
which is assumed to have come into operation?

The term "warranty" is used in J4different 30
senses and in insurance law spacial considerations
are applicable to the problem under discussion,
apart. from the general principles of contract law.
Thus the familiar distinction between condition and
warranty in the general law of contract is. not
applicable in discussion of warranties in policies
of insurance.

In .Arnould Marine Insurance (14th Ed., parsa.
1277) the following statement i1s mads. "Arnould .
stated that compliance by the Plaintiff with all 40

express warranties, "belng conditions precedent to

the policies attaching", must be proved by him. as
part of his case, Thio is probably true, though

it is not correct to speak of all warvanties as

conditions precedent to the policies attaching.
It is clear, howover, that the onus of proving
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unseaworthiness is upon the Underwriter and it is
not clear why in this respact there should Dbe a
distinction between warranties expressed and im-
plied", f

0f the three cases noted as having been quoted
in the second edition for the proposition stated
by Arnould, two cf them do not appear really to
touch the point. The other case Arcangelo  -v-
Thompson (2 Camp. 620) appears to proceed upon tho
footing that the onus was on the Plaintiff as to a
warranty that the ship insured was Danish but
there is no discussion on the point. But as tho
14th [Rdition points out, tho view of Arnould that
overy breach of express warranty voided the policy
ab initio appears to havo had the support of Lord
Mangfield (See Arnould, 1l4th Ed., pp.589 and 590)
( Footnote.)

Again the languige of Lord Eldon in Newcastle
Fire Insurance -v- McMorran (3 Dowling 253) sug-
sasts that all warranties (as distinguished from
representations) affect the formation of the con-
tract and that if they are not fulfilled there 1is
no contract.

But leaving aslde the statubory provision on
the point contained in 3.39 (3) of the Marine In-
surance Act, I do not think that it must be accen-
ted as a flrst principlo of the Law of insurance
on all occasions (Ib. at 262.), that every breach
of any provision which can be described as a war-
ranty renders theo policy void ab initio. To accept
such a principle as being of unlversal aoplication
would appear to be contrary to the decisions to
which I must now refer, and %o be unsound. In
Stebbing -v- Liverpool & London & Globe Insurance
Company (1917) 2 XB. 433 the Court considered
a policy which recited that the Claimant had sub-
mitted a proposal and declaration with certain
writton statements and particulars "as the basis
of the contract". It was asserted by the insurer
that a false answer had been given to a question
In the proposal, The Court hold that the onus of
proof was upon the insurer. '

In Bond Alr Services -~v- Hill (1933) 2 K.B.41Y,
a policy of insurance against logs or Jamage to an
aoroplane contained a numbsr of conditions and con-
talned a clause in the following terms:
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"g" "The observance and performance by the
Insured of thé' conditlions of this policy so
far as they eontain anything to be observed
or performed by the insurcd are of the essence
of the contract and are conditions preceuent
to the insured's right to recover hereunder."

In answer to a claim under the pollecy, the
insurer set up that In various respects the con-
ditions of the policy had not boen performed by
the assured. The matter went to arbitration and
the Arbitrator held that tho burden of proof was
on the insurer.  He rezarded Clause 8 as having
no effect upon the burden of proof., On appeal, it
was argued that tho proof of performance of con-
ditions precedent was a necessary ingrediont of
the Plaintiff's case, Reliance was placed upon
the passags from Arnould which I have quoted, in
regspect of the general proposition that 1t 1liles
upon the insured to prove compliance with oxpress
warranties. But’ Lord Goddard C.T7., wuphéeld the
ruling of the Arbitrator. In his reasons he said,
at page 426 "I do not think that it can be doubted
that, ordinarily,; it 1s for the Underwriter  to
prove a breach of condltion at least where he 1is
not contending that the polvcy is vold on the
ground that there has been a breach of a condition
precedent to the formation of the poliey. So, too,
it is for him to prove an excoption. The differ-
ence between a condition and an exception is that
the forwer places some duty or responsibility on
the asgsured, while the latter restricts thoe scope
of the policy. That it is for the Iinsurers who
alloge that the conditions were broken to prove if,
has, I think, always been accepted, at least since
Baron parke's: Judgment in Barrett -v- Jermy (3 HZxch
535)" Lator, after a refersncc to Geach -v-
Ingall (14 M., & W. 90) and to Ashby -v- Bates (15
M. & W. 589) he sald "I cannot find that these
cases have over been rogarded, either in any judg-
ment or in the Opinion of ominan* text writers, as
throwing doubt on’ What I think is axiomatle in in-
surance law, that, as it is always Tor an insurer
to prove an exception, so it is for him to prove
the breach of a condition which would relieve hlm
from 1liability in respect of a particular loga."

As to the effect of the Jeclaration in . the
policy that the observance of conditions was to bo
a condition precedent to the rizh it to recover, Lord
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Goddard regardod Stebbing's case as governing that
point as againat the Insurer. His Lordship went
on to say: "“In my opinion much clearer words than
are used hore would be necessary to change what I
think, cortainly for a century and probably for
much longor, has always been regarded as a funda-
mental principle of insurance law, that it 1s for
the Insurors who wish to rely on a breach of con-
dition to prove it."

Thig "fundamental principle'" seems to be sta-
ted by His Lordship in tho sontonce last quoted as
belng applicable fto all casses of breach of con-
dition. But tho earlier pagsages T have gquoted
from his rcasons suggost that it may not apply in
relation to a breach of a condition procedsnt to
the Tformation of the policy and that it may be
limited to cases of breach of a condition  which
would velleve the insurcr from lilability. '

In the present case it 1s contended for the
Plaintiff that tho warranty is of the latter type
of condition, that is, a condition which has no
affect on the formnuation of the contract but which
may operate to discharge or excuse from liability.
For the Defondant the contrary is contended and it
l1s said that this is a condition which forms part
of tho description or definition of the risk under-
taken and that without its fulfilment no risk can
attach. If the two warrantics were not in the
policy, it 1s said that the adventure against which
insurance is provided would be a differont one and
tho nrea of risk would be enlarged.

I have como to the conclusion that the Plain-
tiffts contontion should bhe accepted and that the
onvs of proof is on the Defendant. It 1is true of
many warranties that they affect the risk under-~
taken and if the principle put forward by Mr.Shand
were to be adopted as the means of determining the
burden of proof, the indquiry would really be into
the guestion whether the particular condition was
material or non-material, But the law of insur-
ance geeks to male 1t unnecessary in general to om-
bark upon any such inguiry in relation to warran-
ties, inasmuch as a breach of warranty precludes
roacovery under the policy whother or not the risk
is in fact affected. I think the warranty undor
consideration should be regarded as a "relioving"
or "discharging" provision rather than one which is
a condition procadent to the Tormation of a contract.
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I have dealt with this maiter as being one to
be determined under the general law and not by
referdnce to the Marine Insurance Act, since I
doubt that the policies are “contracts of Marine
Insurance" within the meaning of that Act. But if
they are, that would serve only to strongthen the
conclusion which I have reached as to the burden
of proof.

(3) I must now determine upon the facts,
whother there was a breach of the warranty relatinq
to conversion of the vessel,

The cables endorsed upon the certificate of
insurance contain two references to the Installa-
tion of stalls. Cable 8396 indicated that tho
shilp wag to arrive at Brisbano on &27th Decewmber,
1935 for installation of stalls, and was to sail
from Brisbane on 1lth January, 1856, Cable 8408
asked that the warranty bse not insisted upon, and
refarred to a letter from a reputable Brisbano
firm regarding installation of stalls. Mo such
letter has, however, come to light in evidence.

The letter of 14th February, 1956, written on
behalf of the Plalntiff, contained a narrative of
the facts relating to the whole transaction, and
includes copies of correspondence. In the leotter
itself, nothing material to the present question
appears except a statement that Brovn and Broad
Limited of Brisbane were contacted by telephone i1n
relation to fltting the ship and they expressed
their abllity and willingness to carry out the
nocessary work, Four relevant letters arsc at-
tached as schudules to the letier of 14th PFebruary
being schedulos H, I, J and K.

On 12th December, 1956 the Defendants Solici-
tor asked the Plaintifrf's Solicitor for particulars
of a paragraph in the particulars of cause of ac-
tion, which stated that 2ll arrangements for the
conversion of the vegsel for the purpose of carry-
ing cattle had been made when the vessel sailled
from Noumea on 10th Jdnuary, 1956. The vreply,
sant on 17th December, stated that arrangements
for convérsion were mﬁdo orally betwoen Mr J. H.
Trovis on behalf of the Plaintiff, and Brown and
Bread Limited, on or about 1l4th December, 1955 and
confirmed by oubsoquent lettors from that ¢ ompany
of 15th and 30th December. It went on: "For

10

20

30

40



10

20

30

40

AN
(@]

further particulars thereon we enclose copies of In the

tlhs following documents evidencing the arrangements Supreme Court
ma.de," and it cnclosed copies of six declarations, of New South
including three vado by Trevis and three by em- Wales in
ployees of Brown and Broad Limited, and coples of Commercial
five letters, hree of these are ldentical with Causos.,

three of the annexures to the letter of 14th Febru-
ary alrsady montioned.
No. 7.

Tho Toregoling constltutes the materilal upon
which thoe Defondant relies in support of the claim Judgment of
that the warvanty was broken. Much of the docu- Mr. Justice
montary evidenco deals with events which took place  Walsh.
aftor 1l4th December, 1955 and which are, thereofore,
not dirvectly relevant, having regard to the view I 12th November,
have takon as to the construction of the warranty. 1937 - '
But some of the gubseguent letters and conversa- continued..
tions do throw light upon the question directly in.
issue, that is, whother the necessary arrangements
had boon made by 1l4th December.

There 1s no letter in the correspondence be-
tween the Plaintiff and Brown and Broad Limited-
varlier than the letter of 15th Decembor. This
lotter refers to a televhone conversation concern-
ing the fitting out of a ship for the carriage of
cattle. The lotter states:. "We confirm our ad-
vice "'to you that on present indications we could
carry out this work approximately the rfirst weok

in January.," It also states that a quotation
could not be =iven, and gives roeasons. This part
of tho lotter reads: "In comnection with a gquota-

tion for the job, wo regret wo cannot gquote as you
will understand that we have not fitted this ship:
previously, and do not know what work ils éntailed
nor the amount cf matcrial rsgquired.” The lotter
was signed for Brown and Broad Limited by a MNr.
Dark, It appears from the  declarations that the
tolephone conversation to whiech the letter of the
15th Decomber refers, was between Trevis and a MNr.
Boal or Browrn and Broad Limitod. According to
Boalts declaration, he said to Trevis: "We will
fit tho ship, but 1t deponds on when 1t arrives in
Brisbane."  Then, having checked on the work "due
about that time,"™ that is, about the first week in
January, Boal sald: "ye can fit the ship 1if it
arrivos about that time," He declined to glve
any quotation of price for the work. He says he
reported to Dark the arrangoments made with Trevis,
and Dark confirmed them. I have already quoted
from the letter wrltten by Dark on 15th Decembsr,
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The account of the conversation given by Trevis in
a declaration is substantially to the same effact
as that of Boal.

From the foregoing it would appear that Boal
stated that Brown and Broad Limited were willing
to carry out the work, and that it would be able
to do so 1f the ship should arrive about the first
week in January. But the price to be pald was
not settled by any express arrangement, although
Trevis gought a definite price. The subsequant
history of the matter shows that, in the circum-
stances, there could be no implied agrecment or
arrangement that the Plaintiff was to pay "reason-
able" charges for the work done. The Plaintiff
continued later to pnress for a firm price but was
unsuccossful In this, and ultimately the arrange-
ment was accepted that the Plaintiff would pay on
the basis of cost plus 10%. Another important
clrcumstance was that the nature and quantity of
the work to be 3done and of the materials required
were, at that stage, ontirely unspecifiod and, in-
deed, unknown. Trovis wrote on 21st December
giving some detalls as to the dimensions and ton-
nage of the ship and promising to forward a plan
of the ghip later. It was only after the vessel
had arrived in Brisbane on 16tnh January that the
parties got down to the task of ascertaining what
work had to be done - (see Schoedule "X" to letter
of 14th February, 1956).

The conclusion to which this evidence brings
me is that what took place on 1l4th December was no
more than exploratory of an arrangement later in-
tended to be made for the carrying out of the work.
I think it is clear that, at that time, neither
party became contractually bound to proceed with
the transaction. It has been submitted that the
warranty does not require that there should have
been a binding contract for the doing of the work.
Bven 1f this be so, in my opinion the warranty as
to tho "making of all arrangoments" for conversion
required something more definite and precise than
the tentative undertaking given by Brown and Broad
Limited on 1l4th December, That company had no
prior knowlodgo of the vessel, not having fitted
her before, and had no plan and no information at
all as to the work to be done. It sooms to me
that, quite apart from any contractual obligation,
it could not truly be said, on 14th December, that
Brown and Broad Limltod had put itself undovr any
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firm engagoment, binding upon it as a matter of
business honesty and falr dealing. Whether it
would turn out to be so bound remained to be seen,
and was dependant upon a number of factors not yet
explored or not yet agreed upon by both sides,
Those included the Plaintiff's willlinghess to sub-
mit to the company's policy as to dquotations, and
the details as to the magnitude and naturo of the
task to be performsd.

I have sought to consider the relevant evi-
dence from the point of view which I was urged, on
behalf of the Plaintiff, to approach it. This was
to take it as a wholo, and to view it at its hich-
est in favour of the Plainui,_. T have not over-
looked that in subsequent declarations,
Brown and Broad Limited have asserted that thore
was a Jefinite arrangement. But as to this, two
things may be said. The
and conversations must be examined by me to ascer-
tain whether they support such an assertion; and I
cannot accept 1t merely because it 1s made. The
second 1s that, as Mr, Shand argued, at least some
parts of the declarations suggest that the definite
arrangement came into beling on 23rd December, at a
conversation which took place on that date and,
therefore, tand to negative the proposition that a
deflnite arranaement was made on l4th December.

I Ilnd that the Defendant has established the
dafence that thoere was a breach of warranty. From
that finding it follows that the Plaintiff cannot
succeod in the action and, thnoreforo, I
verdict for 'the Defondant. I direct that judegment
may be entered accordingly..

I certify that this.and the preceding 19
pages are a true copy of the reasouns- for
the Judgment herein. of His Honor Mr.
Justice Walsh, ‘

12/11/57.

officers of

firat is that the letters

find a |
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No. 8,

NOTICH OF MOTION FOR LEBAVE TO APPIAL
TO HiuR MAJESTY IN COUNCIL

SUPREL:E COURT OF LW SOUTH WALES
IN COMMERCIAL CAUSES

No.10237 of 1936.
Friday 22nd November 1057

IN. TH=R

Between: PARCY SIMONS trading as
T Acme Credit Services
: (Plaintiff) Applicant

- and -

ANTHONY EUGENE MIDDLETON
GALR (Defendant) Respondent

TAKS NOTICZ that this Honourable Court willl Dbe
moved before the Honourable Mr. Justice Walsh at
the Supreme Court House King Streect Sydney in the
State of New South Wales on Thursday the fifth Jday
of December Cne thousand nine hundred and fifty-
goven at thirty minutes past the hovr of nine of
the clock in the forenoon or so soon thereaftor as
Counsel can be heard on behalf of the above-named
Plaintiff for an order granting to the Plaintiff
leave to appeal to Her Majesty in Council from theo
whole of the flnal judgment of the Honourable Mr.
Justice Walsh sitting as the Supremo Court of New
South Walos delivered on the Twelfth day of Novem-
ber One thousand nine hundred and fifty - soven
whereby 1t was ordered that there should be a ver-
dict for the Defendant in the action and 1t was
directed that judgment be entersd in accordance
with that verdict in an action in which the present
Applicant was the Plaintiff and tho present Respon-
dent was the Defendant TUPON THZ FOLLOWING amongst

other GROUNDS:

1. THAT His Honour was in error in finding a

verdict for the Defendant.

2. THAT His Honour should have found a verdict
for the Plaintiff for tho full amount claimed
and awarded to the Plaintiff damages -in the
nature of interest at the rate of HEight pounds
per centum per annum.

3. THAT His Honour was in eorror in admitting in
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evidance the certificate Jdatsd the Thirteenth
day of December One thousand nine hundred and
fifty-five issued to the Plaintiff by Edward
Lumley & Sons (N.S.W.) Pty., Limited, Insur-
ance Brokers.

THAT having admitted the Certificate dated
the Thirteerth day of December, One thousand
nine hundred and fifyy-five His Honour was in
error in rejecting the Certificate dated the
Twenty-ninth day of December, One thousand
nine hundred and fifty-five issued to the

Plaintiff by Bdward Lumley & Sons (N.3.W.) Pty.

Limited, Insurance Brokers.

THAT His Honour was in error in holding that
the words "at inception of this insurance"
which appear in a warranty contained in each
of the two policies of insurance tho subject
of this actlon refer to the date or point of
time when thae sald certificate was issued to
the Plaintiff by Edward Lumley & Sons (N.S.W.)
Pty., Limited.

TIIAT Hils Honour should have found that the
words "at inception of this insurance"  did
refor to the date or point of time when the
vessel "Cap Tarifa" sailed from Noumea which

‘was the Tenth &y of January One thousand nine

hundred and fifty-six.

THAT His Honour was in error in holding that

.the Defendant proved that the Plaintirff was
‘in breach of the express warranty which re-

guired that the Plaintiff make Mall arrange-

ments for conversion at inception of  this
insurance".
THAT His Honour should have held that the

Defendant failed to prove that the Plaintiff
had not made all arrangements for conversion
at inception of the insurance.

THAT, in any event, His Honour should have
held that upon the evidence all arrangemonts
Tor conversion of the vessel "Cap Tarifa" had
besn made by the Plaintiff at inception of
the insurance.

that in 1ieu of the
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judegment of His Honour the (Plaintiff) Applicant
will seek an order that his appeal be allowed and
that a verdict be entered for the Plaintiff the
present Applicant in the said action for the sum
of Twenty-nine thousand pounds Australian Currency
(£429,000) and that there be awarded to the Plain-
tiff damages in the nature of interest at the
rate of Eight pounds per centumn per annum from
the Sixteenth day of April One thousand nine hun-
dred and fifty~six and that it be directed that 10
judgment be entered accordingly  AND for such
further and other order as to Her lajesty in
Council may seom fit upon the grounds appoearing in
and by the affidavit of William Harry Tuck sworn
the Twenty-second day of HNovember Instant and filed
herein.

DATED thils Twenty-second day of November, 1937.
W, H. TUCK,

Solicitor for the Plaintiff.

NOTH: It is intended to serves thils notice of 20
motion upon Messrs., John Wight » Co., of 16 Hunter
Street, Sydney, the Solicitors for the above-named
Respondent (Defendant).

This notice of motion 1s filed by William Harry
Tuck of Messrs. Clayton Utz & Company, Solicitors
for the above-named Plaintiff of Derwont House,
136 Liverpool Street, Sydney.
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No. 9.

JUDGIENT TOR DIFENDANT AIMTER VERDICT

IN Ti® SUPRZME COURT OF NEW SOUTH WALES
IIT CCILERCIAL CAUBES.

No. 10237 of 1256,

Between: PERCY STIMONS tradins as
Acme Credit Servicde« Plaintiff
- and -
ANTHONY BUGENE MIDDLETON GALE Defggdant
WHIREAS on the Twelfth day of Novembar One thou-

sand nine hundred and fifty-ssven this. actlon was
tried by His Honour, Mr. Justice Walsh by consent
jury having been dlspensed wish and the vewrdlict
wag found for the above-named Defendani Anthony
Eugene Middleton CGale against the abovi-named
Plaintirf Percy Simons tradin: as Acme Credit Sei-

vices and His Honour directed judgment accordingly.

THEREFORT. it is adjudeod thag the said Plalntiff

‘recover nothing against tho said Defendart and that

tho said Defendant rccover ageinst the Plaintiff

‘his costs of defenco.

Judgment. siened this 10ttt &y of Desember,
1957. - :

For the Prothonotary..
3. W. BAGGOTT (L.S.)

Clerk of the Supreme Court.

Defendant's costs &
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No. 10.

CONDITIONAL RULE FOR LEAVE TO APPEA
TO HER MAJESTY IN COUNCIL
6th December, 1957.

IN THE SUPREME COURT OF NiW SOUTH WALES
' No. 10237 of 1956,

Botween: PERCY SIMONS trading aa

Acme Credit Serviocs glaintiff

- and -

Defendant

e

ANTHONY EUGENZ MIDDLETON GALR

The 3ixth day of December One thousand nine hundred
and fifty-seven

UPON MOTION made the Fifth day of Decomber One
thousand nine hundred and fifty-seven and this day
on behalf of the above-named Plaintiff pursuant to
notice of motion filed herein on the Twonty-second
day of November, One thousand nine hundrad and
fifty-seven WHEREUPON .AND UPON READING the said
notice of motion and the Affidavit of William Harry
Tuck sworn the Twenty-second day of November Ono
thousand nine hundred and fifty-scvon AND TUPON
HEARING what was alleged by Sir Garfield Barwick
of Quoen's Counsel with whom appeared Mr.M.R.Hard-
wick on behalf of the above-named Applicant and

Mr.J .W.Shand of Queen's Counsel with whom appeared

Mr.B,Burdekin of Counsel on behalf of thoe above-
named Defendant IT IS ORDERE'" that the saild no-
tice of motlion be amended by deleting the words
"before the Honourable Mr, Justice Walsh" AND 1IT
IS FURTHER ORDERED that leave to appeal to Her
Majesty in Council from the Judgment of this Court
be and the same is hereby granted to the above-
named Plaintiff hereinafter called the Appellant
UPON CONDITION that the Appellant do within one
month from the date hereof give security to the
satisfaction of the Prothonotary in the amount of
Two hundred and rifty pounds (£230.0.0) for tho
due prosecution of the saild appeal and the payment
of such costs as may become pavable to the Respon-
doent in the event of the Appellant mnot obtalning
an order granting him final leave to appsal from
the said judgment or of tho appeal being dismissed
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for non-prosscution or of Her Majesty in Council
ordering the Appellant to pay the Respondent's
costs of the said appeal, as the case may be, AND
UPCN FURTFER COUDITION that the Appellant do with-
in seven (7) days from the Jate hereof deposit with
the Prothonotary the sum of Twenty five pounds
(£25.0.0) as security for and towards the costs of
the preparation ~f the transcript record for the
purposes of the sald apoeal AND UPON FURTHAR CON-
DITION that the Apnellant do within twenty one
days of the date heroof take out and proceed upon
all such anpointments and take gall such other steps
as may be necessary for the purpose of settling
the indox to the said transcript record and onab-
ling the Prothonotary to certify that the said
Index has besn settled and that the conditions
hereinbefore referred to nave been duly performed
AND UPON FURTFAR CONDITION finally that the Appel-
lant Jdo obtain a final order of this Court granting
i1t leave to appeal as aforesaid AND THIS COURT
DOTH IURTHMER ORDER that the costs of all parties
of this application as if the sald application
were unopposed and of the preparation of the sald
transcript record and of all other proceedings
hereunder and of the said final order do follow
the decislon of Her Majesty's Privy Council with
respect to the costs of the saild appeal or do abide
the result of the said appeal in case the same
shall stand or be Jismlssed for non-prosecution or
be desmsd so to be subject however to any ordors
that may bo madse by' this Court up to and including
tho said final ordor or under any of the rules next
hereinarfter moentlionud that is to say rules 16, 17,
20 and 21 of the Rules of the second day of April
One thousand nine hundred and nine regulating ap-
peals from this Court to Ier Majesty in Council
AND THI3 COURT DOTH ITURTI4AR ORDER that the costs
of all parties of this application other than the
costs aforesald ordered to abide the result of the
said appeal be taxed and paid by the Defendant ¢to
the Appollant AND TFIS COURT DUTH WURTFER ORDER
that the costs incurred in New South Wales payable
under the terms hereof or under any order of Her
Majesty's Privy Councill by any party to this appeal
be taxed and palld to the party to whom the same
shall be payablo AND THIS COURT DOTH FURTHER ORDER
that so much of the saild costs as become payable
by the Appellant under this.order or any subsequent
order of the Court or any ordcor made by Her Majesty
in Council in relation to the said appeal may be
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paid out of any moneys paid into Court as such so-
curity as aforesald so far as the same shall ox-
tend AND that after such payment out (1f any)
the balance (if any) of the said moneys be paid
out of Court to the Appellant AVD that each party
is to be at liberty to restors this matter to the
list upon giving two days notice thereof to tho
other for the purpose of obtaining any necessary
rectification of this order.

BY TH& COURT,
FOR 777 PROTIICNOTARY,
. 1, LEFNON (L.S.)
CHIEF CLERK.

No. 11.

ORDER GRAMTING FINAL LJAVE TO APPEAL
TO HER MAJESTY IN COUNCIL

IN THE SUPREME COURT OF 1S SOUTH WALES
No. 10237 of 1936.

Betweoen: PERCY SIMONS trading as
T~ Acme Credit Services

(Plaintiff) Appellant

- ang -

ANTHOMY EUGENE MIDDLETON
GALE (Dafendant) Rospondent

ORDER GRANTING FINAL LEAVE TO LPPIAL

The 20th day of December 195%

UPON MOTION made this day pursuant to the Notilce
of Motion filed herein on the Zevontsenth day of
Decomber, 1957 WHIREUPON AND UPON RZADING the
sald Notice of Motion the affidavit of William
Harry Tuck sworn on the Seventeenth day of Decem-
ber, 1957, and the Prothonotary's Certificate of
Compliance AND UPON HZARING what is alleged by
Mr. M.R. Hardwick of Counsel for the Appellant and
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Mr. B. Burdeklin of Counsel for the Respondent IT
IS ORDERED that finzl leave to appeal to Her

Majesty in Council from the judgment of The Honour-

able Mr. Justice i/nlsh givon and made herein on
the Twelfth day of Novembor, 1937, be and the same
is hereby uoranted to the Appellant AND IT IS FUR-
TI"SR ORDERAD  that upon payment by the Appellant
of the costs of rreparation of the Transcript Rec-
ord and despatcl. thoreof to England the sum of
Twenty five pounds (£23) deposited iIn Court by the
Appellant as securlity for and towards the costs
theroof be paid out of Court to the Appellant.

By the Court,

For the Prothonotary,
(Sgd.) B. L. LENNON,

Chief Clerk.

No. 12.

CERTIFICAT® OF PROTHONOTARY OF SUPREME COURT
OF NE./ SQUTY JALWS VARIFVING TRANSCRIPT RECORD

IN THE SUPREND COURT OF NWW 3O0UTH WALRS.
No. 10237 of 1936.

PERCY SINOWS trading as
Acme Credit Sorvices
(Plaintiff) Appellqgﬁ

Betwoen:

- and -

ANTHONY RUGENE MIDDLETON
GALE (Defendant) Respondent

CERTIFICATE VERIFZING TRANSCRIPT RECORD

I, RONALD BEARILE WALKER of Sydnsey in the State of
New South Wales Prothonotary of the Supreme Court
of the said State DO HIREBY CERTIFY that the
sheets hereunto annexed and contained in pages
numbsered 1 to 107 inclusive contain a true copy
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of all the Jdocuments relevant to the appeal by the
Appellant Percy Simons to Her linjesty in Council
from the judgment of the Honourable Nr. Justice
walsh given and made herein on the Twelfth day of
November One thousand nine hundred and fifty-seven
gso far as the same have rolation to the matters of
the said appeal togother with tho reasons for the
saild judgment givon by the said Judgze and an index
of all the papers documents and exhibits in the
said sult included in fhe annoxed transcript rec-
ord which true copy is remitted to the Privy Coun-
cil pursuant to the ordor of His Majesty in Council
of the second day of May in tho year of our Lord
Ono thousand nine hundred and twenty-five.

IN FAILTIT AND TESTIMOMNY whereof I have
hereunto set my hand and caused
the sonal of tho said Supreme Court
in Commercial Causes to be affixed
this 23rd day of January in tho
voear of Our Lord One thousand nine
hundred and Tifty eight.

(L.S.)
L. 3. WALKER,

Prothonotary of the Supreme Court
of Now South Wales.

e v s
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PLAINTIFF'S ZXHIBIT "¢" - CERTIFICATE OF
REGISTRATION OF ACMZ CREDIT SERVICED

BIUSINES3 TTAVAS ACT, 1934. (SECTION 6.)

REGISTRATICGY OF A FIR, INDIVIDUAL OR CORPORATION
CARRYING OM BUSIIZLSS UNDIR A BUSINESS NAME.

Business name ACMR CREDIT SERVICES.
General Nature of businegs FINAJICING ON HIRE PUR-

CTI/.L-\» SN
Place or places of the business C/ 026-228 LIVER-
including the particular address) POOL ST.
or addresses at which the busi- )
ness is earried on (indicating) BAST SYDNEY,
the principal place of business,) N.S .
Wy
1f more than oneo.) ) 18
1-9-52.
Dato of commencement From date registration is

approved.

Full name and other particulars of the individual
or of each individual and of every corporation
carryling on the business.

Christian nanes Tsual residence of Othar
and surnames of ths individuals or business
thoe individuals the registecred of- occupations
and names of fices in New South (1f any)
corporations wales of the cor- of the
woration individual
T8TI0NS, PRRCY 37, 3IMP3SON-8T., ENGINEER &
BONDI MERCHANT

(a) SITGED at Sydnoy on the Z2lst day. of Auguut 1932

Percy Simens
(Usual Slonatuve)
Beforoc mo I,P,Horan, J.P.

(b) SIGNED at on the. day of 19

(Usual Signature)
Boforo me

(¢) SIGNED by a. Dlroctor

the Secretary
of Company Limited
on the day of 19 .

(Usual Simature)
Beforo me.

'Exhibits
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Exhibits

Plaintiff's
Exhibit "¢"

Cortificate of
Registration
of Acme Credit
Services.

21lst August,
19532 -
contlinued.

38.

PLAINTIFF'S EXHIBRIT "c"

Statement No. 156829
Packet No.,

A 79171 10/- J.B. 23/8/52.
LS.

BUSINESS NAMES ACT, 1934
ORIGINAL REGISTRATION

REGISTERED in the office of the REGISTRAR GENERAL,
SYWEY .

26 AUG. 1932 10
T. Wells,
Registrar General.
Certificate gsent to C.C.C. & R. for posting to

P. Simons.
37 Simpson St.,

Bondl.
Date 26 AUG. 1932
Initials
Presented for filing by
STATUTORY DECLARATION 20

(This is required in the case of a firm unless all
the individuals and a' director or the Secretary
of each corporation slgn the statement)

I of
dé hereby solemnly and siricerely declare that all
the particulars contained in this Statement, signed

by me on the day of 19 , are
true.

And I make this solemn declaration conscienti-
ously believing the sdme to be true and by virtue 30
of the provisions of the Oaths Act, 1900.

Declared at )
this day of ) I i iasen e
19 )

Before me,

(Justice of the Peace or
Comnissioner for Affidavits)
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DEFENDART!S EXHIRIT "1" - TZTTER FROM
ACIS CREDIT SAERVICES TO JOHN WIGHET & CO.

JHD/MM: Acmo Credit Services,
226-228, Liverpool St.,
East Sydney.
J.Wight, &sq., 14th Pebruary, 1956.
John Wight & Co-.
16, Hunter 3Street,
SY DNEY .

Dear Sir,
Re: SALVADOR BRUCELAS -
INSURANCE POLICY NO. SEH53/2353.
BDVARD LUMLEY & SONS (N.S.W.) PIY¥Y. LTD.

I wish to confirm the information given to you
verbally on my recent visits to you. Copies of
documents and relative correspondence are attached
to substantiate the facts.

0n the 2Znd December, 1955, I was approachsed

by Mr. Salvador Brucelas of 62 (Colayco, Pasey City
via lManilla, Philiponine Islands, to loan him the
amount of A£23,000 for the purpose of purchasing
the ship "Cap Tarifa", He advised that the ship
was owned by Societo Le Nickel, Noumea and the
ship's brokor offering the boat was Captain W, L.
Kennedy, 63 Pitt Stresot, Sydneoy. The ship was fto
be used for the transport of cattle between Towns-
ville and Manilla and for this purpose an lrrvevoc-
able letter of credlt Tor 160,000 dollars had been
established by Brucelas and lMartinez, Manilla in
favour of New Zealand Loan and Mercantile Agency
Co., Ltd., Townsville through the Commercial Bank
of Australia Ltd.

I was not interested in advancing money and
taking a ship as collateral and my first inclina-

tion was not to mako the loan. After considering

the matter it occurred to me that perhaps it was
an insurable risk and with this in mind I collected
the following information to present to an Insur-
ance broker.

{a) The letter of crodit was checked by the
National Bank of Australia Ltd., 134 Liver-
pool Street, Sydney. It was found that :-

(1) It oxisted.

Exhibits

Defendant's
Exhibit "a",

Letter from
Acme Credit
Services to
John Wight
& Co.,

14th February,
1936.



Exhibits

Defendant's
Exhiblt LR

Letter from,
Acme Credilt
Services to

John Wight

& Co.,

14th PFebruary,
1956 -
continued.

40.

(1i) 'I% was irrevocable and 10C% of same
' could be realised on loading  the
' cattle at Townsville.

(i11) It coverea the purchase of 1000 head

of cattls of 1060 1lb. live weiﬁht
‘ each at 16 cents per 1b, C.

(iv) It was reported that the partnership
Brucelas and Mertinez existed and the
monetary backing bohind same  was
considerable,

(b) The New Zealand Loan & Mercantile Agency
Co., Ltd., Townsville was contacted by tele-

phone. They confirmed all statements by

Brucelas and advised that the - cattle were
available.

(¢) Captain Kennedy was interviewed and gavse
details of the avallability of the ship and
method of purchase also that because of fur~
nace trouble a permit for voyage to Manilla
via Brisbane and Townsville only, had been
lssued.

(d) The method of repayment was discussed with
Brucelas as follows :-

160,000 dollars = AL71,C00
Plus 106% allowed

to be overdrawn o= Aﬁ 7,000

. . APVB ‘000 available
Cost of cattle, fodder, T ‘
Insurance atc. 8pprox. Co
8. cents per 1b.’ A£39,000

BATANCH A£39,000

The balance available could be used for repay-

ing lodn, intersst, insurance, fitting of ship and
financing movement of same.

On the Vth December 1955 the above informa-

tion was presented to Mr' Harrington of Hdward
Lumley & Sons (N.S.W.) Pty., Lid., with the request
for insurance cover as follows :.

MIf in the event of the ship not completing

loading of oattle at Townsville within 90 days from
sailing from Noumea from any cause whatsoever that
this Comgany be paid an amount approx1mat1ng
Ag27,000
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Cables ensued between Edward Lumley & Sons
(N.S.W.) Pty., Ltd., and Lloyd's Underwriters, Lon-
don. A copy of such cables (Schedule "A") are
attached and 2re solf explanatory.

On 13th December, 1952 after it had been es-
tablished that insurance cover was available I had
Brucelas sign a document (Schedule "B"), acknow-
ledging the lo2n and the method of repayment etc.,
algso an authority (Schedule "¢") for New Zealand
Loan and liercantile Agency Co., Ltd., to repay the
loan otc. The latter authority was presented to
Now Zealand Loan and Mercantile Agency Co., Ltd.,
and their accoptance (Schedule "D"T) was obtained
from their Sydney office.

An application by letter (Schedules "E" & "F"),
and personally, was made to Exchange Control for
permission to transfer the necessary funds to Nou-
mea and their approval was obtained on the 28th
December, 1955.  (Schedulo "g").

Brown and Broad Ltd., Brisbane were contacted
by telephone in relation to fitting the ship and
thoy expressed their ability and willingness ¢to
carry out the necessary work. Copies of corres-
pondence (Schedules "H", "1" & "J") are attached
hereto.

Mr, Brucelas departed for Noumea on the 26th
December, 1955 to supervise the taking over and
sailing of the vessel. Considerable difficulty
was experienced in bringing a crew from the Philip-
pines and eventually a crew was signed by Brucelas
in Noumea and the vessel sailed on the 10th January.

On the 11th January, 1956 Mr.J.Howell called
at my office. Mr. Ilowell is the husband of
Juenita Martinez, the partncr of Brucelas, The
whole matter was explained to him and the following
is a precis of the information gained in the con-
versation.

(a) Mr. Howell held a power of attorney from
his wife.

{b) Mr. Howell or his wife knew nothing of the
intention to purchasc a ship and indicated
that the lettor of credit was for purchase of
cattlo C.I.F. and not for any other use.
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(c) He was suspinious of Mr.Brucelas in that
the ship was beina purchagsed in Brucelas!
name u31ng funds Trom the letter of credit.

(d) He produced the partnership agreement be-
tween Brucelas & Martinez the salient points
of Which weras i<

(i) The paritnership was created for the
purchase of cattle - Brucelas supplying
the licence, Howell supplving the capiﬁal
through hisg wixe. Profits to be shared
6% Martinez, 30% Brucelas.

(11) No partnor wes to give. any undertaking
to arrange any business “transaction withoub
the consent of the other partner in writing.

(e) He had called on Mr. Gals, General Nan-
agor of Now Zealand Loan and Lercantile Co.,
Ltd., who agreed not to issue any credit
against the letcer of credit wilthout Howell's
instructions. ,

I prevalled on Mr, Howell not to taks any

drastic actlon at that stage and he then expressed’

himself willing to go to Brisbane with me, and if
he was satisfied with :the ship, and Rrucelas would
sign same over uo‘the partnership, ' then ha may
rabify the arrangoments already made by Brucelas.

I introduced Mr. Howell to Mr. Harrington, of
Edward Lumley & Sons (¥.3.w.) Pty., Ltd., and ex-
plained the pogition to him. My intentlon was to
have underwriters 1nformed of proceedings at that
time. .

- Howell and I departed for Brisbane on,uK)lSth
January, 1956, . We arranged for berthing of the

ship after considerable difficulty and app01nted'

Nixon-Smith Shipping and Wool Dumpinq co., Pbty.,
Ltd., as ship's agent. Tho ship berthod on the
16th Januqry, 1956,

I had the ship surveyed by Captain Herd and
Captain Gatt of the Bureau Veritas in conjunction
with Captain Wish of the Navigation Department
and a representative of Brown and Broad Ltd. The
fitting of the vessel was arranced ag indicated in
a letter obtained from Mr. Hunter of Nixon-Smith
(Schedule "K"),
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The survey carried out by the Bureau Veriltas
in Noumea was called for and it was discoversed that
the boiller and furnaces had to be replaced when
the ship arrived in Manilla and not repaired as
previously indicated. An estimated cost was ob-
tained by tho boller surveyor of the Bureau Veritas
1n Brisbane and same was given &s not less than
A£30,000.

It was further dliscovered, on a report from
the Captain of the ship, that the ship would have
o ba put in dry dock in Brisbane for the purpose
of cleaning the hull, painting same, drawing the
tail shaft and renewing the lignum vitea bearings.
An estimate of the cost was given as £3,000.

Mr. Howsll made the statemsnt that he would

not assume this liability and refused to ratify any
arrangements made by Brucelas.

Brucelas was in the position that the ship
was in his name and he had no monsy to cover lia-
bilitises incurred by the ship in port, crows wages
under contract etc. Ho first expressed the inton-
tion to take the ship direct to Manilla but Mr.
Hunter advised he would arrcst the ship ~for his
expensaes and 1 advisod Brucelas I would obtain a
writ against same to cover his iIndebtednsss to this
Company .

Mr. Brucelas then asked Mr, ITunter could he

8811 the ship and iir. Hunter offered same for
££3C,000 through his world wide agents. The next
day a cable was received from Bendix in New York
offering on behalf of their clients, A£25,000 sub-
ject to dry-Jocking and inspection. Brucelas ac-
copted this offer and gave Mr. Hunter a full power
of attorney.

Before my leaving Brisbane, Mr. Hunter was in
contact with the buyers, (Madrigal & Co. Manilla)
and they agreed to purchase without dry-docking
and inspection of the vessel.

Mr. Howell expressed a keen desire to continue
wilth the orlginal cattle business and slgned an
agency agreement, already signed by Brucelas,
appolnting me as agent for the business in Austra-
lia, Arrangements were commenced to charter ships
for transporting the cattle. I have on offer for
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charter thie "Nieu Hebrides", ™"San Miguel" "San
Anesto" and the "Philippine Mechant".

Mr, Brucelas departed suddenly for MNanilla
without my knowledge on the 20th January, 1956
after telling Mr. MTunter that he would obtain
A£L5,000 In Manilla and remit same to him through
consular channels as part payment of his indebted-
ness in Australia.

Bureau Veritas surveyors and Mr., Hunter, who
have had experience in arresting a ship indicated 10
that by doing so it would wall mean a protacted
procadure beceause of a forelen person being in-
volved and in addition could well result in a con-
giderably roduced amount being obtained for the
ship when prospective buyers realise that the ship
must be sold.

At this stage I returned to Sydney in haste
and telephoned Mr. Harrington for an interview at
the same time giving him a broad outline of the
facts, The interview took place on the 23rd Jan- 20
uvary, 1956 betwsesen Mr. Harrington, yourself, Mr.
Fowell and myself and on my stating the facts of
the situation Mr. Harrington appointed you offici-
ally to act on our behalf and on bshalf of the
underwriters in the matter.

_ I announced my willingness and intention to
accept your advice and instructions as to future
actlon I should take. I realiscd I must act as
any prudent business man would act if he ware un-
insured and I elucidated the problem that present- 30
ed ltself to my mind, having boen in close contact
with all proceedings ag at that date.

The first course of actlon open to me was to
arrest the ship., I contended that I could do so
because Brucelas had made a firm agreement to sell
the ship in Brisbane. This meant the ship could
not sail and load cattle in Townsville, thereby re-
lasing credit to repay our loan. Any alternative
method of shipping the cattls would have to be by
charter or a freight agreement and the freight con- 40
tent of the letter of crodit was not sufficiont to
arrange a charter and/or freight and still allow
a balance remaining from the lettsr of credit to
repay our loan. Reducing this first course of
actlon to figures there would appear to be an
amount of A£7,107 recoverable by this Company.
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This amount 1s computed as follows and in arriving
at same I am basing figures on the opinions of the
Buraau Verilas axperts in Brisbane and Mr. Hunter,
mén ol ¢reat expverience in shipping and of un-
doubted Integrity.

Sale Price of vessel under arrest £18,006.

Iess:~- Bro! ,rage on sale £ 800.
Crews wages under
contracts made
with Brucelas,
food stc. ‘ - £4000.
Repatriation of =
crow to Noumea as
per contracts. £2000.
Money owing under
Mortizage on vessel ,
to Mr. Gordon . £2000.
(N.B. See explana-
tion given later
in this letter)

Wharfage at £20

per day plus

watchmans wages

£3 per day during

period of litiga-

tion say 3 months £2093. £10,893..

BALANCE £ 7,107.

I am glven to understand that the above ex-

panges must have first call on any proceeds of
sale. .

The second courss of actlion was to allow the
sale already arranged to proceed and make claim on
the balance after other creditors had been settled.

The balance .under such circumstances appears
to be as follows :-

Sale Price (firm) £25,000.
Less:~ Brokerage £1000.

Crews wagaes,

food atec. £4000.

Repatriation of

crew £2000.

Mortgage to Mr.

Gordon £2000.

Nixon Smith & Co.
for port dues,
axpenses eotc. £1000.

Expenses incurrcd
by myself as agont
(See Schedule "L") £2902, £12,902.

BAIANCE £12,008.
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The figures shrwn are based on known facts and
information given on my seeking same from recog-
nised authorities, Assuming them to represent a
close assessment of the position it appearsed that
the latvter alternative was the better one to adopt.
Further facts tended fto substantiate this, as in
the first alternative all creditors would have to
participate in the proceeds. The first alterna-
tive would also mean legal proceedings against Bru-
coelas with the obvious result that his 1licence
to import cattle into the Philippines would ba
cancelled, ‘

The latter alternative precludes the necessity
for legal proceedings against Brucelas and allows
every endeavour to be exercised to proceed with
the original business of cattle exporting and so
gives Brucelas an earning capacity. The partner-
ship assures me that any such earnings and any
balance remaining from letters of credit would be

signed over to this Company., If the arrangements
for chartering ships eventuate in the near future

1t is a distinct possibility and my wish that all
indebtodness by Brucelas to this Company will be
liguidatced within the 90 days perlod of- the in-
surance policy and so preclude any claim under tho
policy.

It was agreed that I proceed to Brisbane to
arrange the latter alternative and I handed to Nr.
Hunter letters marked Schedules L. & M, together
with roceipts, -documents etc., to substantiate
same , Mr. Hunter proved very co-operative and
handed me the documents marked Schedules M and 0.

The position of New Zealand Loan and Mercan-
tile Agency can well be derived and assessed by
the enclosed copies of correspondence  marked
Scheduled P, @.“R. & S,

‘The, ¢laim for £2,000 on bshalf of Mr. Gordon
results from Brucelas finding himself in  the
position of requiring that amount while in Noumea
for expenses, bunkering the ship, ship's stores,
harbour expenses eotc. Ho applied to me for the
money and I refused to advance same. He then ap-
plied to New Zealand Loan and Mercantile Agency Co.
Ltd., Townsville for same and thoy arranged a pri-
vate loan with a cattloman, Mr. Gordon.

Brucelas gave an-undertaking to give a security
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ovar the ship for the amount and the money was re-
mitted through chis Company to Noumea. When Bru-
celas arrived in Rrisbane, I introduced him fo a
Solicitor, ¥Vr. Pat*erson of Q'Mara Patterson &
Perrier, and explained the undertaking given by
Brucelas, A Bill of Sale was created and regis-
tered in Brisbane Tor the amount of £2,000.

T have ondeavoured Lo set out the facts of
this mattor in 2 lowical sequence and I agin
reiterato that I world appreciate your guidance and
instructions should you consider the course of ac-
tion taken 1is not tho correct one or if any furthcr
actlion would improve the position.

Yours faithfully,
J. H. TRRVIS,
Secretary.

DEFENDANT 'S EXHIBIT "1.A"
CABLRS BETWEEN EDWARD LUMLEY & SOMS (N.S.4.)
PTY.,, LTD., SYDHAT and #HDJARD LUMLEY & SONS
L7D., LOITDON

SCHIDULE "A"
TO LONDON - 7/12/55.

8396 - CAPTARIMA O.JNERS NICKEL CO. NOUMSA UNDIR
OFFER OF SALZ 70 BRUCHLAS PHILIPFINES POR THANS~
PORTATION CATTLE PFROM AUSTRALIA TO MANILA STOP NiwW
ZELLAND LOAN AND FERCNTILE COMP.LNY WILL PINANCE
NOVIMENT OF VESSEL TO0 AUSTRLLIA STOP VASSEL HAS
PERIIT FRON RBUREAU VIRITAS OHE VOZLGE MANILL VI.
AUSTRALIL PENDING FURMNACE REPLIRS AND WILL HLVE
PHILIPPINO CREW 3TOP OWING CURRENCY RESTRICTIONS
NEW OJNER OBTAINING LOAN 26,300 A.C. WFICH REPAY-
ARLS FROLI LETTER OF CREDIT BSTABLISHED 1IN SYDNEY
FOR 80,000 @#VEN CATTLE LOADED TOWNSVILLE 3TOP FI-
NANCE HOUSHE MAKING LOAN REQUIRE INSURANCE TO PAY
26,500 IF V3I3SAL NOT LOADED WITHIN NINETY DAVS FRONM
TRANSHIR OMNARSHIP NOUMIL FROM ANY CAUSE UNDER-
WRITER3 TO B SUBROGATED RIGHT ZVENTUAL RECOVERY
STOP ANTICIPATRD ITINERARY FROM APPROX SALE NOUMZA
20 DICHNBIR ARRIVE BRISBANT 2771 FOR INSTALLATION
STALLS SAL® BRISBANE 11TH J/.AN. ARRIVE TOWNSVILLE
1477 SATE 18TH LPPROX 30 DAYS IN ALL.
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FROM LONDON - 8/12/%5.

6141 ~ CAPTARIFA'IS IT INTRNTION NAVE FURNACH RE-
PATR DONE AFTER OUR'RISK BXPIRID STOP  ADVISED
INSTRED VALUS OF VHSSEL. ‘

'TO_LONDON - 8/12/55.,

8401 - CAPTARIFPA WE ADVISED BY CAPTAIN KENNEDY WHO
ACTING AS AGENTS FOR OUNZRS TPAT CERTAIN WWORK HLS3

BEEN CARRIED OUT FOLLOYWIMNG BURZATT VERITAS QUARTZRLY
BOILER SURVEY T0 Wi..BLT VESIBL PROCHED MARILA VIA
LUSTRALIAN PORTS ON. RISTRICTED PERMIT IN RESPECT 10
FURNACES STOP FINAL wWORLID ON FURIACHS WILL BE COM-
PLATED END THIS VOY.LGE LT MANILL. STOP MallTINE
PURCTASH WMELD UP UNTIL NiCESSLRY LUSTRLLIAN CURREN-

CY SECURED STOP OUR CLIGNTS REQUIRE COVER 45 OUT-
LINBED OUR 6396 BRFORE .LDVANCING MONEY STOP Wi

SHALL ASK TO QUOTE FOR TULL POSSIBLY o VALUS
30,000 STHERLING STOP /I .ADVISEID BRUCELAS WIEALTHY

AND HIGHLY RHEGARDYD BY NiIW ZELTLAND LOAN AND IMNER-
CANTILE /ND THAT T ARRIVING SYDNITY TOMORROW TO
PINALIST DIAL WHICH MOW ABSOLUTILY DIEPENDINT UPON 20
YOUR SECURING NACRE3SARY PROT:ICTION FOR FIN.NCE
COMPANY 3TOP WOULD LPPRACI,ATE YOUR RAPLYING UR-
GENTLY TOMORROW FRIDAY WITHOUT RAIL.

TO LONDON - 8/12/55.

8402 - IN CAS™ OUR 8401 NOT CLZAR FINAL RIPAIRS
FURNACES «ILL NOT TAKE PIACE UNTIL VOYAGE IN VHICH
WE ARE INTERASTED IS COMPLITED. ‘

FROM LONDON - 9/12/33,

6142 - CAPTARIFA HAVE INDICATION 7£% TO PAY A TOTAL

LOSS OF £6.500 IN THE TVINT OF ViSSEL NOT COMPLET- 30
ING LOADING TONNSVILLT WITHIN NINGTY  DAYS = FROM
SAILING FROM NOUMTIA FROM'ANY CAUSE WHATSORVER W.iR-
RANTID ANIMALS AVAILABL® LOADING AND ALL ARRANGI-
MENTS. FOR CONVERSION VISSEL 1IiDT AT INCRPTION THIS
INSURLANCE .STOP IF RATY LCGCEPTABLE WILL MDEAVOUR

TO COMPLATE BUT MARKET VARY RESTRICTED.

TO LONDON - 9/12/55.

8408 - .CAPTARIFA CLIENTS FERL 74% EXTREMILY BXPEN-

SIVE BUT ACCEPT IN THE HOP® TAT UNDERWRITERS WILL
WAIVE WARRANTIES IN VIRW LATTHR RACIIVAD FROM NEW 40
ZBALAND TOAN CONFIRMING AVATILABILITY ANIMALS AND
LETTER FROM RIPUTABLT BRISBANE FIRN REGARDING IN-
STATLIATION STALIS STOP CLIUNTS FREL TFAT IN VIGW OF
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THIS ASSURANCE IN WRITIFG TWAT UNDERWRITERS SHIOULD
ACCEPT RISK WITHOUT WARRANTIES AS TWERE ARE HAZARDS
SUCH AS FLOODS, STRIKES ETCETERA WHICH COULD CAUSE
DELAY AWD BVl PRIVINT LOLDING STOP HOWEVER BRUCE-
LAS ARRIVIHG. LATZ TODAY JFZi IT IS HOPED PINAL
ARRANGEIENTS WILL BE 1L.D3I BUT MEANTIME SUPPOSE YOU
ARRANGE E33T POSSIBLE TERKS 3TOP IF DZAL CONCLUDED
ANTICIPATE S@/DIWG ORUER ON VESSEL FOR 12 MONTHS
AND HGPEFUL SECupING IIT3TRANCE ON CATTLE STOP MINY
THANKS YOUR EFFORT.

FROM LONDON - 12/12/33.

6144 - CAPTARIFA H.VHE PLACED 18,000 S0 F.R BUT IN-
CLUDING WARRANTIES 4AS QUOTED STOP DOES STRIKE
MASTER MARINERS COASTAL VES3SELS AFFRECT THIS RIST
STOP UNDERSTAND PRICE FORBES ENGINEZIRING ARRANGE
INSURLNCE ON CATTLE.

TO LONDOW - 12/12/535.

8409 - CAPTARIFA ALOUNT TO BR ARRANGED NOW 29,000

A,C, AS ORIGINAL FIGURT DID NOT INCLUDE PREMIUM

STOP MASTHR MARTIIZR3 STRIKKE ONLY AFFECTS INTERSTATHE

SHIPPING AS OVERSEBAS VES3EL3S EMPLOY PILOTS WE MUST

HAND OUR COVER NOTE TO CLIGNT TOMORROW IIORNING AS

THEY WILL NOT CONCLUDSE DEAL UNTIL FULL AMOUNT AR-
ANGED PLEASE ADVISE COMPLETION URGENTLY .

FROM LONDON - 13/12/55.

6146 - GAPTARIVA VERY DIFFICULT HAVE PLACED 25,300
S0 FAR #ILL CONMPLAYE TOMORROW BUT ESSENTIAL WE EX-
CLUDE INSOLVINCY OF ASSTRID CONFIRM. ' '

TO LONDON - 13/12/55.

8412 - CAPTARIFA CANNOT UNDERSTAND 'EXCLUSION IN-
SOLVENCY ASSURZD AS ASSURED IS LOCAL FIN/ANCE HOUSE
STOP IF YOU MEAN INSOLVENCY BRUCELAS OWNZR or

AS3EL SURELY FACT LETTER CTEDIT 80,000 ACTUALLY
BSTABLISPFED IN SYUNEY ALSO LETTER CREDIT 75,000 FOR
TEXT VOYAGE SUFFICIZNT EVIDENCE BRUCEL.S SOLVENCY
PLUS FACT TFAT NEJ ZEALAND LOLN ARE FINANCING MOVE-
ST VASSEL OUR VOYALGE STOP NEW ZEALAND  LOAN ARE
SAELLING CATTLE TO BRUCEL.LS WHO CLN OBTAIN PHILIP-
PIN® CURRENCY FOR CATTLHE BUT NOT FOR PURCH.SE OF
SHIP FUNDS FOR WHICH BRING PROVIDED BY OUR CLIZNT

WHO IS5 LOADED ADVISE URGENTLY.

Defendant's
Exhibit "1.A",

Cables between
Edward Lumley
& Sons (N.S.W.)
Pty., Ltd.,
Sydney and
BHdward Lumley
& Sons Ltd.,
London -

continued.
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Defendant's
Exhibit "1.,A",

Cables between
Bdward Lumley
& Sons (N.S.W.)
Pty., Ltd.,
Sydney and
Edward Lumley
& Sons Ltd.,
London -
continued.

Defendant's
Exhibit "1.3".

Document
addressed to
P. Simons and
J.H. Trevis by
3. Broucelas.

13th December,
1955.

TO LONDOY - 13/12/55. -

8415 - FURTWER OUR 8412 TAVE RECEIVED CIlZQUI TOR
PREMIUM BASED ON 29,000 IMPERATIVE WE IS3U% COVER
NOTE TOMORROW MORNING O TRRL3 2RIVIOUSLY INDICATED
ATTHOUT HURTHIR WARRANTIES OR AILZMDMENTS.

FROM LONDON - 14/12/33.

6147 - CAPTARIFA ARRANGED wWITHOUT ADDITIONAL BX-
CLUSION ADVISE SATLING DATE NOUMEA,

DIWANDANT'S BXHIBIT "1.8".
DOCUMANT ADDRASSED TO NJ SRS, P. SIMOMS and
J. II. TREVIS BY 8. BROUCTLAS.

Mossrs. P. Simons 15th December, 1955.
and J.H. Trevis,

228, Llverpool Stroet,

SYDNEY .

Dear Sirs,

In consideration of the loan by you to me
of the sum of £23,000 (the receipt whereof I hereo-
by acknowleden), I agreo:

(a) to leave with ou an irrevocable letter
addressed to The New Zealand Loan and
Mercantile Agoncy Co., Limited authorising
the sum of £29,250 to be paid to lLcuse
Credit Services out of the prococeds of two
Lotters of Crodit.

(b)Y I hereby declare that I have full authority
to authorisa The New Zealand Loan and
Morcantile Agoncy Co., Limlited to makae tho
payment referrcd to and

(c) I acknowlodgoe that if the wholoc or any
portion of tho said amount of £29,250 1is
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not paid to Acme Credit Services pursuant
to this authority I shall be personally
responsible and that the firm of Broucelas
and lariinez shall also be jointly respon-
sible with mo for the payment of the saig
amount of 022,250 or such portion thereof
ag 1s not paid from the two Letters of
Credit reforred to.

Yours faithfully,

(Sgd.) SALVADOR BOUCELAS

DEFENDANT'S EXHIBIT "1.C".
DOCUMENT ADDRESSED TO NTW ZEALAND TOAN &
MERCANTILE AGHNCY CO., LTD., SYDNAY

Decembsr, 1935.
The Manager,
The New Zealand Loan and
Mercantile Agency Co.
Limited,
SYDNHY,

Doar Sir,

I hereby irravocably authorise your Company to

pay Acme Credit Sorvices the sum of £29,250 from
the procesds of a Letter of Credit established for
160,000 Dollars by Messru, Broucelas and Martinez
through the Philippines National Bank and the Com-
mercial Bank of Australia Limitod, Townsville
Branch, and if the full procceds of the Letter of
Credit are not sufficient to cover the said amount
of £292,250 thoen I hereby irrevocably authorise your
Corpany to pay any balance required from the . pro-
coeds of a further Letter of Credit for 135,000
Dollars sstablishod by Messrs.Broucelas and Martinez
through the same two Ranks,

Yours faithfully,

Defendant's
Exhibit "1.m".

Documont
addressed to
P. 3imons and
J.F. Trevis by
S. Broucelas,

13th December,
1955 -
continued.

Defendant!'s
Exhibit "1.C",
Document
addressed to
New Zealand
Loan & Mercan-
tile Agency
Co., Ltd.,
Sydney.

"December,

1955.
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Defendant!s
Exhibit “1.p".

Loetter New
Zaaland Loan
& Mercantile
Agency Company
Limited to
Acme Credit
Services.

13th Decomber,
1955.

52.

PEIFENDANT'S EXFIBIT %1.D"
LETTER NIW ZEALAND LOAN & MERCANTILE AGRNCY
COMPANY LIMITED TO ACHZ CRIDIT SERVICES

NEW ZEALAND LCAN & MERCANTILE AGRNCY
COMPANY LIMITED, ,
38, Bridge Street,
Sydney.
153th December, 1955.
The Manager,
Acme Credit Services,
220, Liverpool Street,
SYDNEY .

Dear Sir,

re Broucelas & Martinez

We have received from lir. Broucelas a letter
dated 13th December, 1935 requesting us to pay to
your Company the sum of £29,250 from the procesds
of a letter of Credit established for 160,000
dollars in favour of our Company and, 1f necessary,
from a further Letter of Credlt for 135,000 dollars
gimilarly established.

This note 1s to place on record the fact that
the order signed by Mr. Broucelas, as above, is
held by us for the necessary attention and we are
prepared to make this payment from any credlt ar-
ising in our books, provided thero 1s no legzal
Impedimoent to our doinz so.

We should add that the only Letter of Credit
at the moment In our possession is one for 160,000
United States dollars oxpliring 31st Dscember, 1933,
but wo are informed by Mr. Broucelas that he 1is
arranging an extension of this and for the estab-
lishment of a gecond Lotter of Credit for 155,000
United States dollars.

Yours faithfully,

Manager Tor Now South Wales,
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DIFENDANT 'S BXHIBIT "1.8". Exhibits
LETIER J.,HU.TRAVIS 70 SECRITARY TICHANGE CONTROL, -
SVDWAY . Deafaendant's

ST - Exhibit "1.E",
RUT/DP.

14th December, 1933. Totter

J.H. Trevis to

Secreotary

Exchange

Control, Sydney

The Sacretary,
hxchanro Control,
Commonwealth Banl of Australia,

HEAD OFPICIH,

SYDNEY . ATTENTION MR.GORDON .

. 14th Docember,
Dear Sir, 1955.

We were approached by Mr. Brucelas of Bruce-
las and Martinez of 62 Colayco, Pasey Cilty, via
Manilla, on the 6th instant to advance the sum of
Twenty three thousand pounds (£23,000) to him ror
tho purchase of a boat named the "Cap Terifa",
The purchase was bsing handled by Captain W. L.
Kennody, Ship's Broker, 63 Pitt Street, 3ydney and
at the time it wag assumed he had made arrangements
with you to have the fuinds remitted in French
francs to Noumea. The boat 1s to be used for the
transport of cattlo purchased in Australia from
Townsville to the Philippine Islands.

Brucolas and Martinez have established two
irrevocable letters of credit in favour of the New
Zoaland Loan and Mercantile Agency Co. Ltd., Towns-
ville Branch, for the amounts of 180,000 dollars
and 120,000 dollars respectivoly. Mr. Brucclas
has signed an irrevocable lattor authorisinzg pay-
mont of the amount of the loan plus interest by
New Zoaland Loan and Mercantile Agency Co., Ltd.,
from the procoeds of tho lotters of credit. This
authority has been acknowlodged by them. The pro-
coads of the letters of credlit are available on the
loading of the cattle at the port of shipmont,
Townsville. Wo havo instvred against loss from any
cause whatsoever should the cattle not be loadsd
wilthin ninety days from date of purchase of the
boat.

We have bsen appointed sole Australian agents
Tor Brucelas and Martinez undser an agency agree-
ment Jated the 13th instant. Thoir permit 1s at
present Tor the shipment of 3,000 head of cattle
per month and if this guota is fully utllized the
purch2ges would be approximatoly 6,500,000 dollars
per yoar.
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Defendant's
Exhibit "1.m",

Letter
J.H.Trevis to
Secretary
Exchange
Control, Sydney.

14th Decembsr,
1955 -
continued.

Dsefendant's
BExhibit "1,8".

Application
for Foreilgn
Currency.

15th December,
1935.

54.

If it 1s in ordor for us to meke an applica-
tion for réemittdnce of the necossary funds in
francs to Noumea then we hereby Jdo so, and in
making the application we feal sure that in view
of the benefit to Australia of this large dollar
export trade, we will receive your sympathetic and
urgent consideration to same,.

The ownsrs of the boat are Societe le Nickel
who have an office in Noumea and the money will bo
deposited in the Comptoir National d!'Escompte dJo
Paris, 4 Wynyard Stroet, Sydney.

We will be plsasod o submit any Turther in-
formation you may roguire in tho. considoration of
this matrter.

Yours failthfully,

J. H. TRIVIS,
Saocrotary.

DEFENDANT'S BXITIBIT "1.r".
APPLICATION FOR FOREIGN CURRENCY

Exchange
Control

AUSTRALTIA, Form Al.

APPLICATION FOR FPOREIGN CURRENCY
{(0ther than for Travelling).

To National Bank of Australasia Ltd.,
134, Liverpool Streast, Sydney.

We, Acme Credit Services of 220, Liverpool Street,
Sydney hereby apply for Foreign Currency amounting
to A£23,000 in . francs in the form of Telegraphic
transfer for the purpose of purchase of boat "Cap
Tarifa" - purchase price to be refunded from irre-
vocable.letter of credit.(see documents attached).

We declare that -

(a) the final destination of the said Forelgn

Currency is NOUMEA.
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.

(b) we have not made any other application for
Foreign Currency for the purpuse stated,

(c) we neither own nor have any interest in any
Forelegn Carrency except as may have been ob.-

tained Tor ouner purposes under Part 11 of
the Runkling (Fcreign Exchange) Regulations,
or as gtalter on the reverse hereof.

ACME CREDIT SERVICES.
(SIGNATURT OF APPLICANT)
DATED 15th December, 1933.

DEFENDANT'S EXHIBIT "1.a".
LRETTAR EBXCHANGR CONTROL SUPRRINTENDENT TO
ACME CRADIT SHRVICES

Commonwealth Bank of Australia,
SY DNEY .
Cnr.Pitt Street & Martin Place.
238th December, 1955.
The Secretary,
Acme Credit Services,
220-228 . Liverpool 3treet,
FEAST 3YIDNEY, N.S.W.

Dear Sir,
. FACHEN T CONTROL,
BRUCILAS AND MARTINIZ - PHILIPPINES.

Wwe refer to your le*ter of 1l4th December, rof-
erence: R'/DP, and to our recent conversaiions
concerning the above-namad.

e note from your lotter that an amount of
£25,000 has been advanced to Mr. Brucelas of Bruce-
las and lartinez to onablé him to purchase a ship,
and in this connection wo would mention that Regu-
lation 8 of the Banking (Forelgn Exchange) Regula-
tions,. in eoffect. provides that a person shall not
make or recelve any payment on beshalf of a non--
rosident of the Sterling Area, or place any sum to
the credit of such person sxcept with the approval
of the Commonwealth Bank.of Australia. You will
appreciate, therefore, that any financial transac-
tions which are effected on beshalf ot persons
resident outsido the Storling Area, require our
approval.

Exhibits

Defendant's
Exhibit "1.p".

Application
for Forelgn
Currency.

15th December,
1935 -
continued.

Defendant's
Exhibit "1.a".

Letter Exchange
Control
Supoerintendent
to Acme Credit
Servicos.

28th December,
1935.
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Defondant's
Exhibit "1.6".

Letter Bxchangse
Control
Superintendent
to Acme Credit
Services.

28th Decembor,
1935 -
continuecd.

Defendant's
Exhibit "1.4".

Letter Brown &
Broad Limited
Brisbane to

J. H. Trevis.

15th December,
19535,

. out prior Exchange Control approval.

‘RD: PD.

56.

However, as ropayment of the loan will be made
to you, within 90 Jdays, of the purchase of the
ship, by the New Zesland Loan and Mercantile Agency
Co., Ltd., from funds arisineg from a U.S. dollar
Letter of Credit, the arrangewsnts in respect of
the loan may, in this instance, bs rozarded as
satisfactory.

At the same timo, we note that your Company
has boen appointed the Australian agonts of
Messrs. Brucoelas and lartinasz and you will, of 10
course, apwpreciate from the forsgoing that any
financial transactions which you may wish to under-
take on their behalf In this connection, willl also
require our approval, Fowever, we are agrooable
for you to open an account in your books 1in tho
name of Brucalas and Martinez and to pass entries
to the account in respect of funds roceived from
the Now Zoaland Loan & Mercantilo Agency Co., Ltd.
in terms of the arrangements advised to us. How-
ever, the funds held on bochalf of Messrs. Brucelas 20
and Martinez should not be uscd in any way, with-
Wwo might add
that if you wish, wo would be preparod to consider
an application to issue you with a "blanket" op-
proval to allow you to carry out certain transac-
tions, such as the investment of the funds on their
bohalf, without referring specific applications to
us.

Yours faithrully,

For thoe Suporintondoent, 30
Exchange Control.

DAFINDANT'S BXHIBIT "1,H",
LETTER BROWN & BROAD LIMITHED, BRISBANE to
J. H, TR4VIS,
Brown & Broad Ltd.,
Broakfast Creek Road,
Newstead, N.1. Brisbane.
15th December, 1933.

ATR MATT,

P

Mr. J. Trevis,
C/- 226, Liverpool Streot, 40
SYUNEY .

Dear Sir,

Parther to our telephone conversation in con-
nection with the fitting out of a ship for the
carriags of cattloe.
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517,

As wo carry out considerable work in the fit-
ting of ships 1n Brisbane, and as you  would be
aware of the uncertainty of their movements, 1t is
1mp0331ble for us to visualise what ships wlll be
in Port requiring our services at that time; but
we confirm our advice to you that on presgsent indi-
cations wa could carry out this work approximately
the first week in January.

In connection with a quotation for the job,
we regret we cannot quote as you will understand
that we have not fitted this shilp previously, and
do not know what work is entalled nor the amount
of material required.

Thanking you for the onguiry.
Yours faithfully,
BROWN & BROAD LTD.

Sales Manager,

DEFENDANT 'S BXFIBIT "1.1".
LETTER J.H. TREVIS to BROWN & BROAD LTD.

JuT/DP.
The Secretary,. 21lst December, 19?3.
Brown & Broad Ltd.,
Broakfast Creeok Road,
NEWSTEAD, N.1.
BRISBANE,

Dear Sir,
ATTENTTON MR. BOAL .

We are in receipt of your letter dated the
15th instant and now confirm our telephone conver-
sation of today's date,

The "Cap Tarifa" will arrive in Brisbane in
the first wesk in January, 1936, and wo note you
have booked samo in for the purpose of filtting
cattle stalls. :

So that you may give us a flrm quote we arec
obtaining a plan of the boat and we should have
same to forward to you within a mattor of days.
In the meantimo we give tho following information
1f it will be of assgistance to you.

Exhibits

Defendant's
Exhibit "1.5".

Latter Brown &
Broad Limited
Brisbane to

J. H. Trevis.

15th December,
1935 -
continued.

Defendant's
Bxhibit "1.1".

Ietter
J.H.Trevis to
Brown & Broad
Ltad.

21st December,
1955.
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Defendant's
Exhibit "1.1%,

Letter
J.H.Trevis to
Brown & Broad
Ltd.

21lst December,
1935 -
continued.

Defendant's
Exhibit "1.J".

Letter Brown
& Broad Ltd.,
to J.H.Trevis,

30th December,
1935.

(o]
-

"cap Tarifa”

Gross Welght 2177 tons
Dead weight 3230 tons
Length overall 2a17!
Breadth Extreme 3o
Decks One.

The payment for such fittings as reguired will
be paid for by New Zealand Loal and Mercantile
Agency Ltd., but please forward your guotation
direct to ourselves when in a position to do so.

Yourg faithfully,

J.JI. TREVIS,
3acratary.

DEFANDANT'S EXHIBIT "1.J".
LETTZIR BROWN & BROAD LTD., to J.H.TREVIS

Brown & Broad Ltd.,

RD.ED. Breakfast Creeck Road,
ATR MAIL Newstead, N.l. Brisbane.

30th December, 1935.
Mr.J.,F.Trevis,

226-222 Liverpool Street,

EAST SYDNMEY, N.S.W.

Dear 3Sir,

We acknowladge roceipt of your letter of the
21st instant giving certain details of the ship
"gap Tarifa", and that you are forwarding a plan
of the boat.

As mentioned in our letter of the 15th Decem-
ber, the work on this ship could be carried out,
but we emphasize again that wc aro unable to glve
firm quote for the job.

Yours faithfully,
BROWN & BROAD LTD.,

Sales Manager.
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DEFENDANT'!'S EXHIBIT "1.X".
TTTER FROM NIXON-SMITH SHIPPING &
WOOI, DUNPING CO., PTY., LTD.

THE NIXON-SMITIT SHIPPING & WOOL DUMPING
co., PIY., LTD.,
DRISEANT,
20th January, 1936.

TO WHOM IT MAY CONCERN

This 41s to certify that the steamship "Cap
Tarifa™ arrived at Brisbane on Monday 16th January
1956 and berthed at Nixon-Smith Wharf, Cilrcular
Quay, Brisbane.

Since the vessel's arrival, conferences have
taken place between the Owner of the vessel Salva-

dor BRUCELAS Surveyor representing Bureau Veritas,
a Surveyor represen*inv the Commonwealth Navigation
o representative of Brown & Broad Ltd.,
and others, concerning the fitting up of the vessel

Depavtmunt

for the carriage of cattle. Detailed measurements
of the wvessel have been taken and the representa-
tive of Messrs, Brown & Broad exprossed their
readiness and abllity to carry out the necessary
fittings to enable the vessel to load cattle.

Yours faithfully,
E.R.HUNTER,
MANAGING DIRECTOR.

DEFINDANT'S EXHIBIT "1.L".
TETTER J.H. TRIVIS TO NIXON-SMITF SHIPPING
& WOOL DULPING CO., PTY., LTD.

226, Liverpool St.,
DAST SYINTY .
21gt January, 1936.

Mr.R.Hunter,
The Nixon-Smith Shipping
& Wool Dumping Co. Pty. Ltd.,
Maritimoe Buildings,
Circular Quay,
BRISBANE.
Dear Sir,
RE BRUCELAS - CAPTARIFA
I am the official agent for Mr. Brucelas for

the purpose of transacting business for the pur-
chase and shipmont of cattle from Townsville to

BExhibits

Defendant's
Exhibit "1.x".

Ietter from
Nixon-Smith
Shipping &
Wool Dumping
Co., Pty. Ltd.

20th January,
1956.

Defendant's
Exhibit "1.1".

Letter
J.H.Trevis to
Nixon-8mith
Zhipping &
Wool Dumpling
Co. Pty. Ltd.

21st January,
19586,



Exhibits

Defendant's
Exhibit "1.1.".

Letter
J.H.Trevis to
Nixon-3mith
Shipping &
Wool Dumping
Co. Pty. Ltd.

21st January,
1926 -
continued.

60.

Manila, The agency agreement is enclosed for your
information and inspoction.

I have advanced certain money as such an agent
for the purpose of moving the ship "Cap Tarifa™ to
transport the said cattle. It was arrangsd that
repayment be made from an irrevocable letter of
credlt already established, the funds of which were
to be realised when tho cattle wore loaded at
Townsville.

It 1s to my knowledge that the ship cannot
proceead to Townsville to efrfect the loading of
cattle and that Mr. Brucelas has lnstructed you to
sell the ship in the Brisbane River.

As ships agaent and his power of attorney I
therefore request you-to recognisse the attached
claim for my expenses in diroct relationship to the
shlp and allocate the nccessary amount to moe as
first claim against the proceeds of sale after your
own liabilities have becn satisfilad.

I trust your power of attorney will enable you
to do this otherwise I am left with no alternative
but to issuoc-a writ against the ship for rocovery
of the indicated amount.

Roceipts and cancelled chequoes are appoended
which after being sighted by vou are to be returnod
to me.

Yours faithfully,
J.H. TREVIS.

13.12.55 Brokerage on sale of
boat to Cap. Kennedy £ 562.10. O

Balance betwesen amount

owing and amount recover-

able under Insurance )

Policy 250. 0. O

21.12.35 Air»fares, hotel expenses
for Brucelas

23.12.,55 Captain and Enginoor, .
Sydney to Noumea 300. 0. O

Forward £ 1,112.10. 0
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Porward £ 1,112.10. O
5. 1.56 ZIdward Lumléy & Sons -
Marbour Insurance on
"cap Tarira" Noumea 29. 2. 9
6. 1.56 Clayton, Utz & Company
legal rees for creation
Of AEUHCY . ‘ 5 . 5 . 0
9. 1.6 Edward Lumley & Sons -
Insurance "Cap Tarifa" 385.14. 9
9. 1.56 Maurice Pellitier as
Agents for Soclete le
Nickel - bunkering
dues etec. 751. 0. O
13. 1.36 Expenses trig Brisbane
re berthing "Cap Tarifa" 150. 0. 0O
16, 1.56 Advance Nickson Smith
re docking expenses 200. 0. O
19, 1.586 Cash loan Brucelas -
Brisbane 10. 0. O
19. 1.56 O'Mara, Pattorson &
Perrier legal expenses
for Bill of Sals on "Cap
Tarifa" ctec. 47,10, 0
Several cables and televnhone calls to
Manilla & Noumea ete., say 300. 0. O
£ 2,091, 9. 6

Exhibits

Defaendant's
Exhibit "1.1".

Letter
J.H.Trevis to
Nixon-Smith
Shipping &
Wool Dumping
Co. Pty. Ltd.

21st January,
1936 -
continued.
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BExhipit "1.M".

Letter ‘
J.H.Trevis to
Nixon-Smlth
Shipping &
Wool Dumping
Co. Pty. Ltd.

24th January,
1956.

62.

DEFENDAIIT'S EXHIBIW "1.M".
LETTER J.H. TREVIS TO NIXON-SMITH SHIPPING
& WOOL DUMPING GO., PUY., LTD.

JET/DP.

24th January, 1936,
Mr. R. Hunter,
The Nixon Smith Shipping & Wool
Dumping Co., Pty., Limited,
Maritime Buildings,
Circular Quay,
BRISBANE.

Dear Sir,

Re S. BRUCELAS - "CAP TARIFA"

I refer to our mainy conversations during wy
recent visit to.Brisbane and in particular to the
fact you are the above ship's agent and hold a
power of attorney signed by lir. Zrucelas.

Qur main transaction with Mr. Brucolas was
covered by an Insurance Policy and now that MNr.
Brucelas has accepted a firm offer for the sale
of the boat at Brisbane it is cbvious the boat
cannot proceed to Townsgville and complete  the
original arrangements whoreby cattle would be load-
od and funds negotiated from an irrevocable letter
of credit to satisfy money lont to Mr.Brucelas for
the purchase of the boat. '

In spite of the insurance pollcy it is encum-
berent on me to act as a normal prudent businoss
man would act if he were uninsured. There seems
to be two courses of action open to me as follows:-

(a) To take out a Writ against the ship. If
this .course of action was taken 1t could
well upset the two lucrative offors for the
boat which I understand are firm offers for
the boat which I understand are firm offers
for the .following amounts -

lst offer. £25,000 Australian subject to
inspection on dry docking. This 1s the
first offor received by you and the one ac-
copted by Mr. Brucelas.

2nd offer. £23,000 Storling whore 1l1s, as
is.
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(b) If the Power of Attorney given to you by
Mr. Brucelas enables you to do so, to
haye you officially recognise our claim
for £22,000 and have the balance of sale
price troansferrced to us for an amount
not exceeding our claim,

I am being c¢ulded in this matter by the Bureau
Veritas experts .n Brisbane who have wholly indi-
cated that the firm offers held by you is consider-
ably greater than the amount that could be realised
should I force a sale by issuing a Writ against
the ship.

If it is possible I therefore elect the latter
of the above alternatives, and by so doing it soems
that Mr., Brucelas 1s thereby given the opportunity
to raise further funds in an endeavour to liquidate
his indebtedness.

I feol by taking this action I am doing my
utmost to protect underwriters in this matter but
should the course of action nominated not bo
practical I am left with no alternative but to
issue a Wrlt against the ship.

Documents proving the indebtedness by Mr.
Brucelas aro enclosed and after sighting same it
would be appreciated if they could be returned fto
this Company.

Yours faithfully,
J. i, TRBVIS.

Secretary.

Defendant's
Exhibit "1.M".

Letter
J.H.Trevis to
Nixon-Smith
Shipping &
Wool Dumping
Co. Pty. Ltd.

24th January,
1956 -
continued.
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DEFENDANT'S EX

HIBIT "1.N".
LETTRR R, HUNTER TO J.

H. TREVIS

Maritime Bulldings,
Circular Quay,
BRISBANT.

26th January, 1956.
J.H.Trevis, Rsq.,
Secretary,
Acme Credit Services,
226, Liverpool Street, 10
SYDNEY .

Dear Sir,
s.s. "CAP TARIFA"

I have for acknowledgment your letter of 21st
Instant wherein you enclose a list of expenditure
incuried by you in connection with the above vessel
amounting to £2,991.9.6.

Your attention 1s drawn to the following am-
ounts for which I have sesn no vouchors and am

therefore unable to verify their correctness. 20
13/1/56 "Bxpenses Trip
Brisbane™ etc. £150. 0. O
19/1/56 "Cash Loan Brucelas 10. 0. 0

Several cables" ctc. 300. 0. O

It may be that further evidonce of the payment
of these amounts will be regquired before liability
1s accepted and at thils juncture these i1ltems nust
remain in abeyance.

The claim for £3.5.0. legal expenses to Clay-
ton Utz & Co., should, in my oprinion, be borne by 30
your goodself as you are the beneficiary under the
Agreement.

The balance amounting to £2,526.4.6, appears
to be in order as having been pald to or authorised
by Salvador Brucelas and on presentation of certi-
fied accounts with supporting vouchers the sum of
£2,526.4.6, will be recognised by me as a debt due
in respect of the vessel.

Yours faithfully,
R. HTMITIER 40
AS ATTORNEY FOR SALVADOR RRUCELAS.
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DEFENDANT'S EXHIBIT "1.0".
LETTIP R.ITUNTRR 0 ACKD CREDIT S®RVICES

e, p—————— T, pna

26th January, 1956,
The Secretar;-,
Acme Credit Rewvices,
SYDNEY .
Dear Sir,
s.s. "CAP TARIFA"

I am in re:eipt of vour letter of 24th iInstant
wheroin you claim the sum of £29,000 purporting to
be due to you by Salvador Brucelas in respsct of
the above veassel.

I have had tho opportunity of perusing vou-
chers, cheque butty and other relative documents

and am of the opinion that Salvedor Brucelas is in-

debtod to your fi-m for the amount claimed,

The steams- his been sold at Brisbane and as
Attornoy for tle scid Salvador Brucelas I now
undertaks to pay to your firm such sum of money as
remains in my hends after all other claims, debts
and lilabilities incu-red in respect of the "CAP
TARIFA" have beon paid in full, such payment to you
not to exceed tie amoant of £29,000,.

This undertalzing is glven expressly on the
understanding tlat neither your firm or any other

organlgation ac:ing undor your instructions or sub-

rogation of rizl.ts will take any -other action
against the "CAT TARIFA" for the recovery of the
amount dus.
Yourg faithfully,
?. HUNTER.

AS ATTORNEY WOR SALVADOR BRUCELAS.
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DEFENDANT'S EXHITIBIT "1.P".
LETTER NEW ZEALAND LOAN % HERCANTILE AGRNCY
¢0., LTD., TO ACHE CREDIT SERVICHES

NEW ZEALAND LOAN & NoSRCAMTILE AGENCY

COMPANY TLIMITED, TOWNSVILLE.
12th Decoember, 1955.

Lcme Credit Service,
226, Liverpool Streot,
BAST SYINIY.

Dear Sirs,

Further to our telephono conversation of to-
day's date regarding the propothion for the pur-
chase of the vegsel "Cap Tarifa"
with the Philippines on account of Brucelas & tar-
tinez Co., 818 Ilaya Streot, Manila, Philippinos,
as roquegted we enclose copy of the original Tettor
of Credit.and subsequent amendment. We have also
been informed by Mr. Brucelas that ho hos received
a cable advice from the Philippines to the offect
that the expiry date of the Lettor of Credit has
now been extended to 29th February, 1956

You will be fully conversant with the propo-
gition, and it would be the ondesavour of this
Company and Mr. Brucelas to utilise the funds of
this Letter of Credit to the fullest extent.

With rogard to your sugrestion that ‘the New
Zecaland Loan & Mercantile Agency Company Limited
guarantese that you will be repaid £22,000 from the
Letter of Credlc following the first shlpment, you
will appreciate that the Tactors involved preclude
tho p0331b111ty of the Company's guaranteeing this
amount.

We submit for your consideration a .summary of
how the .position may work out after the first ship-
ment of 900 head of cattle -

900 cattle at 16 cents per
1b. c.1.f."Manila average
liveweight 1,100 lbs. ro-
coverable from Letter of
Credit by sight drafts on
prosentation of shipping

for cattle trading

10

30

40



10

20

490

6"7.

documents £70,454. 0. O

Cost of cattle -
900 head at 7 conts
per 1b, f.o.b. live-
weight 1,100 lbs.

Batimated cost of re-

fitting vessel with
cattle stalls -

£30,600.0.0.

900 at £7 per hoad 6,300.0.0.
Estimated cost of

fodder - 50 tons at

£22 per ton 1,100.0.0.
Bstimated cost of

bunkers ex Townsvillec -

370 tons at £4/5/2 per

ton 1,576.0.0.
Insurance on cattle 2,000.0.0.
Harbour Dues,

provedoring, ete. 1,000.0.0.
Contingoncies 500.0.0.
Estimated balance -

available after first

shipment 27,338.0.0.

£70,434.0.0. £70,434. 0. 0

These figures have boen conputed on to-day's
exchange rate of 2.2489 dollars to the £1. On thils
rate of exchange the Lottor of Credit of 160,000
dollars would be worth £71,000.

From the above tioures you will note that thore
would be approximately £1,600 outstanding, but you
will approciate ihat our estimate of insurance on
cattle, Harbour Dues and provedoring, may be higher
than the actual cost; furthermore, the weight of
the cattle could be in excess of an average welght
of 1,100 1bs., consequently we would ba able ‘to
gecure the full Letter of Credit of £71,000. In
thls event the full amount of £29,000 would be
avallable for repayment. '

The New Zealand Loan & Mercanitile Agency Co.
has informed Mr. Brucelas that if he 1s able to
arrange finance for the cost of the vessel ¢this
Company would be prepared to advance funds for re-
fitting with cattle gtalls, fodder, bunkers, in-

surance, Harbour Dues and provedoring, if everything
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1s satisfactory when the vessgel arrives 1in Bris-
bane. The report on the vessel does not pre-
suppose that everything would not be satisfactory.

As regards the private loan, whon funds are
available from the Latter of Credit we would be
prepared to pay over any funds that may ultimatoly
stand to the credit of ilr. Brucelas in our books
if he gives the Company a writien authority +to do
so. Mr. Brucelas 1s prepared to give this auth-
ority and it would be desirablc i1f your receipt 10
for the amount lnvolved would bs acceptable by lir.
Brucelas that raspayment had boon cffected. Wwe
would not, however, be preparod vo give any undor-
taking that this Company would in any way bo ro-
sponsible for the loan,

We have advised Mr. Brucelas to this eoffect
on the telephone subsequent to our conversation
this afternoon. It was pointed out that private
funds could be secured for Mr.Brucelas against
the mortgage of the wvessel to cover the Jdiffer- 20
ence betwuen the balance available from the Letter
of Credit and the £29,000 that is roquired by you
from this first shipmoent.

It 1s impossible to shade the price any lower
than 7 cents as we would then be unable to secure
cattle as the priece would then be lower than pres-
ent ruling rates in this area.

We can readily apprecilate your position and
would ask your favourable consideration to the
propositlon submitted by Mr. Brucelas as it would 30
be fthe endeavour of this gentloman and this Company
to secure tho maximum repaymeni on your account.
It would be absolutely certain that full repayment

“would be effected after the second shipment  as

Brucelag & Martinez: Qo., are opening a further
Letter of Credit for 135,000 dollars and would have
in excess of £30,000 available in this country
after the second:shipment and would be able to
liguidate fully any outstanding debt. It is sug-
gested, therefore, that Mr, Briucelas guarintee ro- 49
payment of the £29,000 after the first shipment

and we on our part would endeavour to secure the
maximom balance and assist him in every way to
gocure the vrivate finance if any that would be
roquired to meet your Jdsmand.
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Whilst we realise business i1s without senti-
ment, the commencement and continuity of business
with the Philippines would be of particular bene-
fit to the cattle industry in Queensland and the
intake of dollars to the country generally.

We trust that vou will be able to
Brucalas & Martf..sz Co., to commence
ness.

assist
this busi-

Yours faithfully,

STOCK & LAND DEPT.

DEFENDANT'S EXFIBRIT "1.Q".
LETTER NTW ZEALAND LOAN & MERCANTILE AGENCY
COMPANY LTD., TOWHSVILLE TO ACME CREDIT
STRVICES.

NEW ZEALAND LOAN & NERCANTILE AGENCY
COMPANY LIWMNITID, TONIAVILLA
14th December, 1955
Mr. Trevise,
Acme Credit Services,
226, Liverpool Streot,
BAST SYDNEY, N.3.W.

Dear lir. Trevis,

Turther to our recent telephons conversations,

we wore pleaged to learn from Mr. Brucelas that

vou had advanced to him the necessary funds for the
purchase of the vessel "Cap Tarifa" to engage in
the shipping of ecattle to the Philippines. We un-
derstand from Mr. Brucelas that 1t is expected the

vosgal should be dolivered in Brisbane within about

14 3ays from yosterday, to commsnce refitting.

You will have receivod our letter setting out
what this Company is prepared to do to asslst Mr.
Brucelas, and no doubt you will take the necessary
staps Wlth lr. Brucolas regarding his letter of
authority to us to pay to you such monies as may

ultimately stand to the credit of hls account in
our books from thoe preosent Letter of Credit and
subsequent Lotter of Crodit for 155,000 dollars

which ho informed the writer will be opencd immedi-

ately the vossel arrives in Brisbane,
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- We discussed with Mr.Brucelas the 00531bi11ty
of amending the present letter of Credit to read -
"amount about 160,000 dollars". The iInclusion of
the word “about" will permit us to draw up to 106%
more or less’ than the present Letter of Credit,
which would be particularly helpful in eliminatinn
any possibility of delay in nogotiating the Letter
of Credit and could be utilised possibly to racoup
the full amount of advances made to Brucelas & Mar-
tinez Co., by yourself and this Company in estab-
lishing the business.

Referring to your advice, and subsequont con-
firmation from lr. Brucolas, that you have been
appointed his agent in Australia, and that you will
advise us regarding shipments and we shall gquote
to you the price, we Teel that if we are to assist
Mr. Brucelas to the extent outlined in our lettor
it is not unreasonable to assume that this Company
will have tho franchisc for the supply of cattle
to Brucelas & Martinez Co.' We had agrced with Mr.
Brucelas that our price would bs 8 cents f.o.b.and
that he would advise us from time to time as would
suit his purpose as to what quotation he would re-
quire as a c¢.1.f. basis for the purpose of opening
a Letter of Credit.

We have the catrle available for the first
shipment and no doubt Nr. Brucelas will be expedi-
ting the contract as regards refitting ete., and
1t is thought that the first shipment may possibly
gat away between tho 18th and 235th January provided
the present rail and shipping position doss not
deteriorate.

We feel that it would not bo unreasonable that
a flrm agresment between yourself, Brucelas & Mar-
tinez Co., and this Company, as rogards the manner
and basis on which we shall oporato should be made
that would be in the mutual intorests of all con-~
coerned.

The -commoncement of this business will be a
boon to the industry in this area and Mr. Brucelas
1s agsurad of a good supply of suitable cattle for
his requirements. It would be our endeavour to
develop the potential of this buginess.

You will appreciate that it is essential these
points be cleared before the arrival of the vessel
in Brlsbane so that all eoncerncd will understand
what is” expected of them in the continulty of this

Yours falthfully,

Managor.

10

40.
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DEFENDANT!'S @XHIBIT "1.R".
LETTER NTW ZEATAND LCAN & MERCANTILE AGENCY
COMPAXY LTD., T0 ACME CREDIT SERVICES
NaW 7ZTATAID LOAN & MERCAVTILE AGRICY CO. LIMITRI
Townsville,

29th December, 1955

Acme Credit Susrvices,
226, Liverpool Sireet,
BAST SYTNEY.

Dear Mr. Trevis,
Re: Shipments of Cattle to Philippines.

Further to our various telephono convorsations
of recent weeks regarding the above business, it
is ploasing to agsume that with no unforoesesn cir-
cums tances the vessel "Cap Tarifa" should be rsady
to saill Trom Noumea about 2nd January next to
Brisbane to be rofitted for the cattle trade, with
the intention of loading 900 cattle at Townsville
before tho end of January.

To onsure the smooth co-ordination of this

first shipment, we would draw your attention to the

following details that will require close attention.

1, Ietter of Credit.

You will be aware that in negotiating tho
Lotter of Credit with the Philippine National Bank
it is essential that the documents lodged comply

spocifically with the terms of tho Lotter of Crodit.

This matter has been discussed fully with the
Commercial Bank of Australia Ltd., in view of our
endeavour to utilise to the fullest possible extent
the funds of this Letter of Credit to provide fi-
nance for the purchase of a vessel. In this regard
we have endeavoured to assist by reducing the pur-
chase price of the cattle to 7 cents por 1b. live-
wolght f.o.b. basis.

The matter was roferrod to tho Eead Office of ~

the Bank in Melbourne who ovidently handle a
gquantity of similar business, and their interpro-
tation is that as the credit covers a apecifioed
number of cattle it would be incorrect to accept a
lesser numbar of boasts in the event of a single
shipment utilising one hundred per cent of the
crodit facility. :
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e,

Barlier we had cabled Brucelass & Martilnsz
Company, Manila, rGQuescinv that they insert the
word "about" arfter "amount” in the ILotter of Cradit.
This amendment would permit us to drew up to ten
per cent more or less than tho amount spocificd in
the credit. The advice recoived from llanila was
to the effect that the Central Bank would not per-
mit drawings in excessg of the specified amount.
This possibility could also be covoered by amending
the existing Letter of Credit to read "up to 1, 000 10
head". We sueggest that this watter be discussed
with Mr. Brucolas, to ensure that thuore cannot be
any possibility of a delay in negotiating those
funds.

2. Regulations Covering Shipments of Cattle,

§ s c——

It will bs necessary for Mr. Brucelas to seo-
cure from the Department of Commerce a permit to
ship cattle, advising the number to be shipped.
The number or the Permit will have to be advised
to us. Arrangements will have to be made for the 20
Philippines Veterinary O0fficer to inspect the cat-
tle for shipment; then he will issus a certificate
of health, likewlse the Divisional Veterinary Of-
ficer of our Department of Agriculture & Stock will
cortify as to the health of the cattle. We shall
then socure the Export Liconca. It 1is required
that these cattle be inspected about l4th to 18th
January, 1f the shipment 1s to be made about Z2Cth
to 30th January.

3. Toading Dates. 30

We do not consider 1t would be wise to load
during February if 1t can be avoided. The wet
season in this area can cut cormunications and pre-
vent the movemént of stock to the railhead.

4. Construction of Stalls,

We note your advice that arrangements are be-
ing mado with Brown & Broad Ltd. T Brisbans, for
the rerfitting of the "Cap Tarifa" with cattle
stalls, These gtalls must comply with the regu-
lations of the Department of Navigation, whilst 40
the Prevention of Cruelty to Animals Society takes
an active 1nterest.. To tho best of the writer's
knowle jge, each beast is to be allowed %75 cuble
feset. There wasg such an outery about the treat-
ment of cattlé in the last shlpmopt on tho
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"Philippine Tirader" that +the  next shipment
- ours - will be subjected to very close surveill-
ance and we must olimlnate any vpossibllity of in-
fringing the regulations.

e have written our Brisbane 0ffice to maks
available an officer from the Stock Department to
agsigt you in sifing the stalls and the blowers for
ventilation. Wwo suzeest you contact Mr. Arnold,
Brisbane Office, in this regard.

d. Loading Ramp.

We have the assurance of the Townsville Harbour
Board that they will construct a loading ramp for
handling the cattle ex the Railway wagons dirocct
to the ship.

6. Fodder, Ship's Stores and Bunkers.

Wo sucgest that these be secured through our
Brisbane (0ffice during rofitting or at 1its com-
pletion.
delay hors and tho cost of the above items would
be cheaper in Brisbane. It is thought that with
the vessel being in Brisbane, it would be casier
to handle the storago etc. of these items.

7. Water.

e

This is important and we sugpest this can be sur-

veynd during the vessel's stay in Brisbane. In
addition to the supply required for the ship's
boilers, 900 head of cattle would drink at least

10,000 gallons per day, probably more in the summer

months.

8. Date of arrival of Ship.

You will appreciate that it will be necessary
to co-ordinate the movement of the cattle, rail
trucks, etc., to coincide with the arrival of the
vessel 1n Townsville. We would like if possible
on this trip at least 10 days notico of the esti-

mated date of arrvival of the vaessel at this centre.

WWe shall be pleased to have your advices and
comments on the suggostions and rogqulremonts we have
outlined.

Yours faithfully,

STOCK AND LAND DIPT.

We congider that this would eliminate any
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. _DEFENDANT'S BXEIBIT "1.s".
LETTER NEW ZEALAND LOAN & MERCANTILE AGENCY
COMPANY ‘LTD., TO AGME CWEDIT SERVICES

NEW ZBALAND LOAN & MEZRCANTIIE AGINCY CO. LIMITED
TOWISVILLE,

. . 6th Jenuary, 1936,

Mr. J.H.Trevls,

Acme Credit Services,

226, Liverpool Street,
EAST SYDNEY, 10

Dear Sir,

Furthor to our recent telephons conversation
regarding mortenge of the wvessel "Cap Tarifa" as
security for an advance of £2 ,000 which was to be
utilised for the purchaseg of broken stores and
bunkers in Noumea by Brucelas & Martinez & Co.,
wo have received from the National Bank of Austra-
lasia Ltd., your undertaking to arrange the above-
montioned morteage.

We would polnt out, however, that the Bank 20
evidently misunderstood the instructions received
from their Townsville 0ffice, and we should be
pleased if you would ensure that when this morteage
is being executed by Salvador Brucelas, on bshalf
of Brucelas & Martinez Co., it 1s made . In favour
of James Gordon, Constance Street, Mareeba, and
not the New Zealand Loan & Meroantile Agoncv Co.
Lta.

When the mort@age is completed with the sig-
nature of Mr. Brucelas, woe should be pleased if 30
you would send it to us here to bo hold in custody
for Mr. Gordon. The £2,000 in guestion was not
advanced by the New Zealand Loan & Mercantile
Agency Co., Ltd., but was private finance sgecured
from the. above-mﬁntioned gentleman who happens to
be a olient of thiq Company .

We feel sure that this matter will have your
attention.

Re Letter of Credit:

You will no doubt have noted cur remarks in 40
our earlier lettor, and we should apprecilate your
advice whether or not Mr.Brucelas hag bsen able fto
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make the necessary amendment to eliminate any pos-
sible obstacle in negotiating the credit should the
bull: of the money be utilised for a number of
cattle lssser than 1,000 head. Our Bankers are
of the opinion that this is quite an important
matter.

we look Tforvard to your advice regarding the
arrival of the "vap Tarifa" so that we shall be
able to make the nocessary arrangements concerning
the inspection of the cattle and the loading dates.

Yours faithfully,

Stock and Land Dopt.

DEFITDAITS BXHIBIT "R
LETTIR DIFWDAFT!S SOLICITORS TO PLAINTIFF!'S
SOLICITORS .

JOHN WIGHT & CO.,
Solicitors. 16, Huntor Street,

Sydney.

1/M 12th December, 1936.
Messrs. Clayton, Utz % Co.,

Derwent House,

Cnr.Liverpool & Castlercagh Streets,

STYOTEY .
Dear 3irs,

GALE -ats- SIMONS

We refoer to Plaintiff's Particulars of Causge
of Action filed herein and to puragraph 5 thoroof
reading: -

"(3) A1l arrancements for the conversion of
the vessel 'Cap Tarifa' for the purpose
of carrying cattle from Townsville in the
State of Queerisland to Manila, Philippino
Islands had alroeady been made when the
said veassel sailed from Noumea on the
tenth day of January One thousand nine
hundred and fiftv-six.’
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76.

It is requested that particulars of the alle-
gations therein be furnished.

Dotail the arrangements that had been made
for the conversion of the vessel for the purpose
of cdrryling cattle.

If such arrangements or any of them were in
writing identify the documents .and state the par-
ties thereto and the dates thereof.

If such arrangomonts were made orally, state
the parties present, the positions they held, the
dates and the substance of the arrangements then
mado.

If any written contract or contracts wore
signed, identify the said contracts and state the
date or dates thereof and the parties thereto.

If any oral contract or contracts wero made,
state the date or dates thereof, the parties there-
to and .where made.

It 1s noted that in the Policies the name of
the assured is given as Acme Credit Sorvices and
that in the Particulars of Cause of Actlon it is
stated that the Plaintiff (Psrcy Simons) 1s inter-
ested to the total amount of tho two policies.

This not being within the Defendant!s know-
ledge, proof will be required that the Plaintiff
1s interested as claimed. If this can be fur-
nished it will not be necegsary to raise an issue
thereon in the Defence.

It is agsumed that time for furnishing Grounds
of Defence will not run pending consideration of
your reply to this request for particulars.

Yours faithfully.

(Signed) John Wight & Co.

10
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DAFENDANT!'S EXHIBIT "3%,
IETTRER PLAINTIFF'S SOLICITORS TO DEFENDANT'S
SOLICITORS.

——— -

Clayton, Utz & Company,
Solicitors. Derwent House,
136, Liverpool St.
Sydney, N.S.W.
HT/WN . Australia.
17th Decoember, 1956.
Megsrs, John Wight & Co.,
Solicitors,
16, Hunter Street,
SYDNEY .

Dear Sirs,

SIHONS v. GALE. Your Ref: 1/Mi.

In reply to your letter of 12th inst. we have
to advise that the arrangements for the conversion
of the vessel "Cap Tarifa", as referred to in Para-
graph 5> of the Particulars of Cause of Action, were
made orally between Mr. J.H, Trevis on behalf of
the Plalntiff and Brown & Broad Limited of Brisbano
on or about the i4th December 1935, confirmed by
subsequent letters from that Company to Mr.Trevis
dated 15th Decomber 1935 and 30th December 1935.
For further particulars thereon we enclose coples
of the following documonts evidencing the arrange-
ments made (the originals boeing availlable for vour
inspaction if nocessary) :-

1. Declaration by J.7l. Trevis made 5th Decembsr,
1956.

2, Declaration by X.S.,Boal made 2nd November 1936,

3. Letter, Brown & Broad Limited to Trevis dated
13th Docember 1955.

4. TFurther Declaration by J.H,Trevis made 5th De-
cember 1956.

5. Copy of letter from Trevis to Brown & Broad
Limited dated 21st Decembar 1935.

6. Further Declaration by J,H.Trevis made 5th De-
comber 1936, .

7. Declaration by F.R.B. Cook made 2nd Novembor
1956,

8. Doclaration by R.F.Dark mads 2nd Novembar 1956.
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9, Purther letter from Brown & Broad Limited to

~ Trevis dated 30th December 1935.

10. Further letter from Brown & Broad Limited
dated 31st July 1936.

11. Purther letter from Brown &
dated 14th August 1956 with
tached.

_ We have to point out that the Plaintiff was
at all material times the sole Registered Propri-
etor of Acme Credlt Services.

In the light of the above information, we
would be obliged if you would now file Grounds of
Defence without delay.

Broad Limited
Memorandum at-

Yours faithfully,
CLATTON, UTZ & COUDPANY.
(Sgd.) W,H. TUCK.

DEFRANDANT'S EBXHIRIT "3a"
STATUTORY DHCTARATION OF J.T.TREVIS

COPY OF STATUTORY UDACTARATION

I, JOHN HENRY TRRVIS of 152 Fréderick Street, Rock-

dale in the State of New South Wales, do
and sinceraly declare as follows :-

gsolemnly

On the l4th December, 1955 I telephoned Brown
& Broad Ltd., Brisbane and spoke to Mr. Boal.

I said "This is Trevis speaking. I am the
Secretary of Acmeo Credit Services in Sydney. My
firm has been approached by a Mr. Brucelas to ad-
vance him money to purchase a ship called the "Cap
marifa",  Brucelas has advised me to contact you.
The ship is to sail from Noumea to Brisbana to be
fitted with cattle stalls. We are arranging an
insurance poliecy to cover us in the vonture and a
warranty in the policy requircs that wo wmake all
arrangements to Tit the ship. Would your firm
undaﬁtako to fit the ship for the ‘carriage of cat-
tle. .

Mr. Boal replied "We do ths fitting of noarly
all ships in the Port of Brisbanc and we have fit-
ted ships for the carriage of cattlo. Wo will
carry out the work depcending on when the ship
arrives in Brisbane "
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I said "The ship i1s due to arrive in Brisbane
approximately the Tirst week in January and the
itinerary is such that it can gpend up to five
weeks in the Brisbane river."

Boal saild "¥eil a moment while I check on work
expected about that period" and after a delay he
continued "After looking over the work In hand
about that time we will fit the shlp 1f 1t arrives
about that time.’

T said "gan I have a guotation."

Boal said "Brown & Broad do not give firm quo-
tations because of the unknown quantity of material
waces etc."

And T make this solemn declaration conscilenti-
ously believing the same to be trus and by virtue
of the provisions of the "Oaths Act 1900 - 1953."

Subscribed and Declared at)

Sydnay this mifth day of )

Dacembar One thousand nine)

hundred and fifty-six )
Be fore mo

(Sgd.) J. Fell, J.P.

(Sgd.) J.H. Trovis.

DEFITDANTYS EXHIBIT "33"
STATUTORY DICTARATION of K.S. BOAL

Cormonwealth of Australia
STATUTORY DECLARATION

I, XBVIN SANMURL BOAL, of 37 Heussler Terrace,

Milton DO SOLEMNLY AND SINCERELY DECLARE that on

the 14th December, 1933, I received a telephone
call from lr. Trevis of Acme Credit Services, Syd-
ney .

Mr. Trevis said, "I am the Secretary of Acme

Credit Services, a finance Company in Sydnoy. We
have beon asked to loan monoy to a Mr.Brucelas to
purchase a ship called the "Cap Tarifa." The ship
is to saill to Brisbane fo be fitted for the carri-
age of cattle. We are arranging an insurance
policy to cover us, and the policy makes it neces-
sary to make all arrangements for tho fitting. Will
Brown & Broad fit tho ship to carry cattlo?"

Defendant's
Exhibit "3A".

Statutory
Declaration
of J,H.,Trevis.

5th December,
1936 -
continued.

Dafandant's
Exhibit "3B",.

Statutory
Declaratlon
of K.3, Boal.

2nd November,
1956‘
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Defendant's
Exhibit "3B",

Statutory
Declaration
of K.8.Boal.

2nd November,
1956 -
continuod.
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I said, "Brown & 3rnad fit nearly all boats in the
Port of Brisbane and have fitted ships for carry-

ing cattle. We will it tho ship but it depends
on when it arrives in RBrisbane."

Mr. Trevis said, "It is due to arrive about the
first week in January and can be in the Port some
five weeks."

I checked on work due about that time and said,
"I have checked on work due and we can fit the shin
if it arrives about that time."

Mr. Trevis said, "Can we hrvo a quotation.”

I said, "Brown & Broad do not zive firm gquotations
as materials, wages etc. vary."

I reported thoe arrangements I had made with
Mr, Trevis to Mr. Dark the lanager of my Dopart-
mont who confirmed same.

On the 21st December, 1955, Mr. Trcvis sagain
telephoned me,

Mr. Trevis sald, "We will have to pay over the
money for the "Cap Tarifa" at any time and I would
like to have it re-affirmed that Brown & Broad have
arranged to fit the ship."

T said, "We will fit the ship to carry cattle if it
arrives about the rirst week in January."

Mr. Trevis said, "we will send you some snecifica-
tions of the ship and posasibly 2 plan. See if you
can let us have a quotation."

I said, "I do not think Brown & Broad will carry
out the work excopt at cost plus 10%. If you like
T will sev what our Foreman, Mr, Cook says."

.I spoke to Mr. Dark and Mr. Cook re Trevig!
request for a firm quotation and they declded the
work could only be carried out at the wusual cost
plus 10%.

AND T MAKE THIS SOLEMN DECLARATION BY VIRTUE OF
THE STATUTORY DECTARATIONS ACT 1211-1950 CONSCIHN-
TIOUSLY BILIEVING THE STATEMONTS CONTAINED THEREIN
TO BE TRUE IN BVERY PARTICULAR

K. 5. BOAL.

Declared at Brisbane, the 2nd Jay cf November 19026
Before me,

'R.M. REVIE, J.P.
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DEFENDANT 'S EXHIBIT "3C",

(Similar Document to Exhibit "1.H"
at pages 56-57 Record).

Exhibits

Defendant's
Exhibdit "3C",

Letter from
Brown & Broad
Limited to

J. H., Trevis.

15th December,
1955,
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of J,H.Trevis.
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DEFRENDANT'S EXHIBIT “"3D".
STATUTORY DHECLARATION OF J.H.TREVIS

I, JOHN HENRY TRIVIS of 152 Frederick Street, Rock-
dale in the State of New South Wales, do solemnly
and sincerely declare as follows: -~

I telephoned Mr. Boal of Brown & Broad Ltd., on
21.12.55.

I said "Trevis of Acme Credit Services calling.

The arrangements have just about been completed to

make the loan to Mr. Brucelas ani we will be called 10
upon to make payment at any time. At this stage

wo have not paid the money and I would like to re-
check that evorything 1s arranged for Brown 2 Broad

to f1t the ship."

Boal replied "We have booked the Cap Tarifa
for about the first week in January to fit it to
carry cattle."

I said "o would still like a firm quotation
if possible and I am forwarding you some details
of the ship and a plan if I can obtain one in the 20
next few days."

Boal gald "I don't think we will depart from
our usual custom of charging at cost plus 10%, but
send the information and I will see what we can do
after consulting our foreman, Nr. Coolr."

And I make this solemn declaration conscientiously
believing the same to be true and by virtue of the
provisions of the "Oaths Act 1900-1953."

Subscribed and declared at)

Sydney this Fifth day of ) . 30
December One thousand nine) (Sgd.) J.¥W. Trevis.
hundred and fifty-six )

Before me,

J. Foll, J.P.
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DEFENDANT 'S EXHIBIT "3E",

(Similar Document to Exhibit "1,I"
at pages 57-58 Record).

Exhibits

Defendant's
Exhibit "3E".
Letter

J.H, Trevis to

Brown & Broad
Ita.

21st December,
1955,
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Defendant's
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Statutory
Declaration
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84 .

DHEFENDALT!S BXPIBIT “"3pr".
STATUTORY DECLARATION OF J.H.TRAVIS

TINRY TREVIS of 132 Froderick Street, Rock-
solemnly

I, JOHN °
dale in the State of New South Wales do
and sincerely declare as follows :-

I telephoned RBrown & Broad on 23.12.33 and
spoke to Mr. Cook.

I said "Has kr. Boal spoken to you regarding
giving Acme Credit Services a quotation for 1t-
ting the "Cap Tarifa" for the carriage of cattle.

Cook snid "He has, but Brown & Broad will not
give a firm quotation. Wo will charss the work
at cost plus 10%."

I sald "We would have preferred a quotation
for a definite amount but we will accept ths quo-~
tation at cost plus 10%."

And I make this golemn deoclaration conscientiously
believing the same %to be true and by virtue of the
provisions of the Oaths Act 1900 - 1933.

Subseribed and Declared at
Sydney this Fifth day of
December ¢ne thousand nine

)
; (8gd.) J.U.Trevis.
hundred and rifty-six )

Before me,
(Sgd.) J.Fell, J.P.

DEFENDANT'!'S EXITIBIT "3g"
STATUTORY DFRCTARATION O F.R.B. COOK

I, FRANCI3S ROY BADEN COO0K of Frederick Street,
Toowong DO SOTEMNIV AND SINCEARZLY DRECLARS that
about the 21/12/1935, I was present when Mr. Boal
of our Sales Department consulted Mr. Dark, the
Manager of that Department in relation to the giv-
inq of a flrm quotation to fit the ship "Cap Tari-
fa™ for the carriage of cattls, We decided s firm
quotation could not be glven but the work would be

charged at cost plus 10%.
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Mr., Trevis of Acme Credit Services telephoned
me on 23/12/1955. Mr. Trovis said, "Have you
been consulted by lLr. Boal in relation to giving a
quotation for fitting the "Cap Tarirfa".

I sald, "Yes, but we will not zive a firm guote but
will charee the work at cost plus 10%4".

Mr. Trovis said. "We would have preferred a firm
guote, but will accept the work at cost plus 10%".

I attended the "Cap Tarifa" on its arrival in
Brisbane on the 16/1/1936 to arrange to commoence
the work.

Vr., Trevis was present. Mr. Trevis said,
"There has been a hitch in arrangements because
another partner in the venture has arrived in
Austrﬁlia, and may not allow tho venture to pro-
ceoad.

I sald, "That's all right - let me know when you
are ready."

I attended soveral conferences with represon-
tatives from the Bureau Veritas, Navigation Dopart-
ment and Mr. Trevis rogarding the fitting of the
"gan Tarifal.

Mr. Trevis later informed me that the propo-
sition had been cancelled.

ir. Trevis said, "Mr. Howell, the other part-
ner is not willing to fit new engines in the ship
and has cancelled the deal.™

ATD T MAAE TTIS SOLEMNM DACTARATION BY VIRTUE OF
T[S STATUTORY DICLARATIONS ACT 1811-1950 CONSCIEN-
TIOUSLY BALIEVING THE STATEMENTS CONTAINED THEREIN
TO B4 TRUL IN ZIVERY PARTICULAR

R. COOX.

DECLARED at Brisbane the 2nd day of November, 19356
Before me,

Defondant's
Exhibit "3g".

Statutory
Declaration
of F.R.B.Cook.

2nd November,
1836 -
continued.
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Defendant's
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DEFENDANT'S EXHIBIT "3p"
STATUTORY DRCLARATION of R.F. DARK.

I, REGIVALD FRANCIS DARK, of 33 Killawarra Road,
Ashgrove DO SOLEMNLY AND SINCERELY DECLARE that
Mr., K.5. Boal of my department reported to me on
the 14th December, 1933, that he had recelved a
telephone call from Mr. Trevis of Acme Credit Ser-
vices in Sydney in rolation to the fitting of the
"cap Tarifa" for the carriage of cattle and that
Mr. Trevis had asked Brown & Broad Ltd., to book
the boat in for fitting and required a quotation.

Mr. Boal discussed this matter with me after
discusgions with our foreman, Mr. Cook, I confirmed
with Mr., Trevis by letters dated the 13th and 30th
December, 1955, that Brown & Broad would carry out
the necessary work to fit the "Cap Tarifa" for the
carriage of cattle.

AND I MAKE THIS SOLEMN DECLARATION BY VIRTUE OF THRE
STATUTORY DECLARATIONS ACT 1911 - 1950 CONSCIENTI-
OUSLY BELIEVING THE STATEMENTS CONTAINZED HEREIN TO
BE TRUE IN EVZRY PARTICULAR.

R. DARK.

Declared at Brigsbane the 2nd day of November, 1936
Before me,
R.X. REVIE, J.P.

DEFENDANT!'S EXHIBIT "3I".
LETTER FROM BROWN & BROAD LTD, T0 J.H. TREVIS

%Qth Decomber, 1935.

Mr.J.H.Trevis, o
226-228 Liverpool Street,
BAST SYDNEY, N.3.W.

Dear Sir,

We acknowledge recelpt of your letter of the
21st instant giving certain details of the ship
"gap Tarifa" and that you are Torwarding a plan of
the boat.

As mentioned in our letter of the 15th Decem-
ber the work on thils ship could be carried oug,
but we emphagise again that we are unable to give
a filrm quote for the job.

Yours faithfully,
BROWN & BROAD LTD.

R. DARK,
Sales Managoer.
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DEFENDANT'S RXEIBRIT "3J".

LETTER ¥ROM BROWN & BROAD LTD., to J.H. TREVIS
Mr, J. Trevis, dlst July, 1936.
226 - 220 Liverpool Street,

EAST SYDNTYZ.

Dear Sir,

Further to our previous correspondence, statu-
tory declaration and our telephone conversation re
ths fitting of the ship "Cap Tarifa" with stalls
for the carriaze of cattle, I would 1like to confirm
with you that this Company considors that the ar-
rangements made with you to perform the above work
were definite and becaunse of such arrangsments,
this Company's Foreman (lir.Roy Cook) did atvend
the vessel on its arrival at Brisbane for the pur-
pose of obtaining the necessary particulars as to
the number of men and the quantity of material re-
quired for the work fto be performed.

When Mr. Cook was with you on the arrival of
the vessel, you informed him that because of al-
tered circumstances the work of preparing the ship
for the carriasze of cattle would not be proceoded
with.

With reference <o your enduiry regarding the
fact that this Company would not zive you a firm
quotation for the work, our reply is that it is
not possible becauss of the varied factors which
exist in this typs of work, for instance -

1. The work involved in preparing and cleaning
the hcld etfc., before installation can be pro-
ceeded with variocs considorably. '

2. The amount of work which would have to be
porformed at differont rates of pay(ordinary,
time and a hal?” and double time) according to
the arrival and departurc of the ship.

3. The aveilability of the reguired numbor. of men
if the port 1s busy thereby cxtending work in-
to overtimo hours and many other such factors.
From the abnve, you can readily understand that

wo can only carry out this work on the -basis of

labour cost plus 10% plus material,
Trustine this will satisfy your enquiries.
Yours faithfully,
BROWN & BROAD LTD.
R.MM.Revie,
Secretary.

Bxhiblts

Defendant'!s
Bxhibit "3J".

Ietter from
Brown & Broad
Ltda., to

J.H., Trevis

3lst July 1936.
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Defendanf's
Exhibit "3x",

Laetter from
Brown & Broad
Ltd., to

J.H. Trevis.

14th August,
1936,
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DEFENDANT'S ®XHIBIT "3x",
LETTER FROM BROWN ¢ BROAD LTD., %o J.H. TREVIS
Mr. J. Trevis, l4th August, 1936

226 - 228 Liverpool Streot,
EAST SYDNEY.
Dear Sir,

Further to my letter of ~he 31st July, 1956,
I would 1like to add that this Company has for over
40 years, been carrying on this buginess of ship
fitting and dunnaging in the Port of Brisbsne and
our ability to fit the 5.S8."Cap Tarifa for the
carriage of cattle could bo accepted with every
confidence. In fact we perform.by far the major
portion of this type of work here and service such
Companies as :-

Dalgety & Co., Ltd.

Bllerman & Bucknall (Aust.) Pty., Ltd.

McArthur Shipplng & Agency Co., Pty., Ltd.

MeDonald Hamilton & Co., Ltd.

Gibbs Bright & Co.

Shaw Savill & Alblon Co., Ltd.

Blue Star Line.

Wills Gilchrist & Sanderson Pty., Ltd.

Burns Philp & Co., Ltd.

With rcference to the estimated time to com-
plete your job, I have contacted our Foreman and
ho was of the opinion that 1t could have been com-
pleted in approximately four wooeis, T would also
advise that on oecaslons we have workod the clock

around in order to allow ships {o sall on schedule

and the same procedure could have been carried out
in your case 1f 1t had been noecessary.

We have, on occadsions, had to send a few men
to sea with ships in order to complete the work
before arrival at North Quesnsland Ports and then
fly these men back-to Brisbane.

In reply to your enquiry as to when work on
your vessel would have been commenced, I can assure
you that after Mr. Cook had obtained 211 the in-
formation regarding material and labour, that he
would have put the work in hand 1mmed1ately

, Bnclosed please find memo from Mr, Boal ro
telephone conversation he had with you in this matter.

Trustinv this will meke the position quite
clear.

Yours faithfully,
BROWN & BROAD LTD.

R.M. Revie,
Secretary.
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DEFINDANT!'S WXHIBIT "3LM, Exhibits
MEFORANDIL FROM K.S. BOAT -
TO 'R, RIVIE WNCLOSHED wWITH RXIIBIT 3K. Defendant's

Exhibit "ar".
BRISBANE,

l4th August, 1936. Memorandum

Tfrom K,.S.Boal
to Mr. Rovie
enclosed with
Bxhibit 3XK.

VEMO MR. RIVIR,

Re: S.3. "CAP TARIFA"

14th August,

In reply to your enduiries regarding telephone 1956
K ) L]

conversations that I had with Mr. Trevis re the
fittineg up of the above vessel with stalls Ffor the
carriago of cattle, I can cloarly recall advising
kr. Trovis that this Company would be able to
handle the-job as we weroc fully experienced in this
type of work and provided the ship arrived in
Brisbane about the first week in January.

when Mr. Trevis aslked for a quotation for the
work involved, I roplied that we could not give
one nor could we indicate what the cost would be
ag wo had not previously fitted this ship for the
carriage of cattle. I also pointed out that oven
with ships that we had fitted previously we did
not give quotations because costs could differ on
the samo ship to the extent of overtime or extra
work involved.

Ur. Trevis again onguircd about a gquotation
if he was able to Torward us a plan of tho vessel.
My reply was that tho only way we could quote for
this type of work was on the basis of cost plus
10%.

Yoursg faithfully,

K.S. BOAL.
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DEFENDANT!S BEYHIRBRIT 5.
NOTICE OF CESSATION OF USE OF BUSINHASS NANE
"ACHR CREDIT SARVICES"

BUSINESS NAMES ACT, 1934, (SECTION 11.)

NOTICE OF CESSATION OF BUSINESS OR ABANDONMINT
OF TUE USE OI' A BUSIIZESS NANME,

L.S.

NOTICE IS HIREEBY CGIVEN that the firm, individual
or corporation reglstered under the business name

of ACMEZ CRADIT SERVICES has abandonsd the use of
such husiness name.

(a) SIGNYD at Sydnoey on the thirtesnth day of
June, 1956.

Percy Simons
(Usual Signature)

Before me,
. I, Tuck,

Solicitor,
Sydney.
(b) SIWID at on the day of
. 19
(Usual Slvnatﬁre)
Before me

The Secretary
(¢) SIGNED by a Director of
. Company Limited on the

day of

(Uqual Signature)
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