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No. 1 ‘ In the District
Court of

10 JOURNAT, ENTRIES Colombo

No. 1
IN THE DISTRICT COURT OF COLOMBO Journal Entries

19th May 1953
E.F.W. FERNANDO Plaintiff to
3rd January

-V - 1957
THE UNIVERSITY OF CEYLON Defendant

NOT REPRODUCED
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No. 2

Amended Plaint
of the ..
Plaintiff.

24th July 1953

IN THE DISTRICT COURT OF COLOMBO

E.F.W. FERNANDO Plaintiff
- V -

THE UNIVERSITY OF CEYLON Defendant

On this 24th day of July 1953.

The amended plaint of the Plaintiff above-named
appearing by Addison Serasinghe Gunawardena, his
Proctor, states, as follows:

1, The cause of action hereinafter set out
arose at Colombo, within the Jjurisdiction of this 10
Court.

2. The Defendant abovenamed 1s a body corpor-
ate, liable to besued according to Section 3, Sub-
Section (1)(a) of the Ceylon University Ordinance
No. 20 of 1942,

3. The plaintiff at all relevant times was a
student in the Faculty of Science of the Defendant
University. The plaintiff having duly complied
with all the regulations and requirements necessary
to entitle him to present himself as an examinee 20
for the Final Examination, did on or about March
1952, present himself as an examinee for the Final
Examination in Scilence, Section B Zoclogy, for the
Degree of Bachelor of Science, and the plaintiff
completed the full examination for the said Degree
in both theory and practical work.

4, After the plaintiff had completed the theory
part of the said examination, an allegation was made
to the Vice-~Chancellor of the defendant University
by one S, Balasingham and one T. Sivarparakasapillai 30
against the plaintiff that the latter had acquired
knowledge of the content of one of the question
papers set at the aforesaid examination.

5. 1In order that he might be satisfied whether
or not the plaintiff had acquired such knowledge of
the content of the said paper as aforesaid the Vice-
Chancellor on or about 16th May 1952 appointed a
Commission of Inquiry to inquire into the said alle~
gation. The Members of the said Commission of
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3.

Inquiry were the sald Vice-Chancellor, A.E.Keuneman In the Dilstrict

Q.C. and Professor A.W. Mailvaganam, Court of
Colombo
6. The said Commission of Inguiry heard evi- —

dence and lnqulred into the said allegation and came No. 2

to a finding adverse to the plalntiff and the said *
finding was duly reported by the said Vice-Chancel- Amended Plaint
lor under Section 8 of Examinations Procedure of the of the
defendant University to the Board of Residence and Plaintiff.
Discipline, which said Board upon the said finding

of the Commission of Inquiry under Section 14 of the guggnggizeé953
sald Examinations Procedure suspended the plaintiff *
indefinitely from all University Examinations such
decisions belng intimated to the plaintiff by the
said Vice-Chancellor on or about 18th July, 1952.

7. The plaintiff states that the decision on
the said Commission of Inquiry and all steps resul-
ting therefrom are null and voild;

(1) on the ground that the said decision of the
Commission of Inquiry was contrary to the principles
of Natural Justice for one or more of the following
reasons :-

(a) One of the Members of the said Commission
of Inquiry to wit, Professor A.W. Mailvaganam, was
at all relevant times related to S. Balasingham and
T. Sivaprakasapillai referred to in paragraph 4
above.

(b) The said Professor Mailvaganham was a member
of the Board of Examiners for the said examination
and of the Scrutinishing Committee under Section 5
of the Examinations Procedure and was therefore not
gualified to inquire into a matter dealing wlth the
question of leakage of an examination paper as he
would be a Judge in his own cause.

(c) For the reasons set out in Sub-paragraph
(a) above, the maxim, that justice should not only
be done but also appear to bhe done has been
violated.

(d) The evidence of the various witnesses who
appeared before the Commission of Inquiry, includ-
ing the evidence of S, Balasingham was taken in the
absence of the plaintiff, who was not aware of what
evidence was led against him., In the circumstances
one of the essential elements of Natural Justice was
not observed in as much as the plaintiff was not
aware of the case he had to meet,
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)'!' .

(e) The evidence of the various withesses was
not taken entirely before all the three Members who
constituted the Commission of Inguiry. Certain
evidence was taken by the Vice-Chancellor alone in
the absence of the other two Members of the Commis-
sion of Inquiry, and such evidence was acted on by
the Commission. This circumstance is also a viol-
ation of the elementary principles of Justice

(2) That there was no evidence upon which the
Commission of Inquiry could reascnably find the
charge against the plaintiff proved.

(3) On the ground that the finding arrived at
against the plaintiff is one that has not been
arrived at in conformity with the Examinations
Procedure as laid down in Chapter Eight (8) of the
General Act of the University of Ceylon. The said
finding and decision are therefore void and of no
effect.

8. A cause of action has thus accrued to the
plaintiff to sue the defendant for a declaration
that the said finding of the said Commission of
Inquiry and all steps resulting therefrom are null
and void and that the said finding of the Commission
of Inquiry and the decision of the Board of
Residence and Discipline should be qguashed.

9. The plaintiff values his cause of action at
Rs. 6,500/-.

Wherefore the plaintiff prays:-

(a) that the Court be pleased to declare the
finding of the said Commission of Inquiry
and the decision of the Board of Residence
and Discipline null and void,

(b) to quash the said finding and decision,

(c) to grant the plaintiff the costs of the
action, and

(d) for such other and further relief in the
premises as to this Court shall seem meet.

Sgd. A.S. Gunawardena

Settled by, Proctor for Plaintiff,.
Mr. Kingsly Herat,
Mr.E.G.Wickremanayake, Q.C,
Mr . N.E.Weerasooriva, Q.C.
Advocates
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No, 3

ANSWER OF THE DEFENDANT

IN THE DISTRICT COURT OF COLOMBO

E.F.W, FLRNANDO Plaintiff
-V -

THE UNIVERSITY OF CEYLON Defendant

On this 6th day of November 1953.

The answer of the defendant abovenamed appear-
ing by David Ernest Martensz, William Henry Edwin
Iudovicei, James Frederick Van Langenberg, George
Neil Stewart de Saram, Ilex PFrederick Malcolm Pull-
enayegum, Eric Douglas Toussaint, Albert Reginald
Tampoe and Victor Gnanaratnam Cooke, practising in
parthership under the name, style and firm of F.dJ.
& G. de Saram and their assistants Padma Rajah
Sittampalam, Vernon Cumberbatch van Geyzel Kelaart,
Rajanathan Devasenapathy, Hector Claude Perera,
Abdul Careem Abdul Haseeb, Velupillai Murugesu and
Maurice Stanley Wallbeoff, its proctors, states as
follows s-

1. Answering paragraph 1 of the plaint the
defendant denies that any cause of action has
arisen eosgainst 1t.

2. The defendant admits the averments in para-

‘graphs 2 and 3 of the plaint.

3. The defendant denies all and singular the
other averments in the plaint save as hereinafter
admitted.

4, (a) This Court has no jurisdlction to enter-
tain, hear or determine this action, nor any Jjuris-
diction to decree any of the reliefs claimed or
prayed for by the plaintiff; alternatively,

(b) the averments in the plaint do not disclose
any cause of action whatsoever which entitles the
plaintiff to any of the reliefs prayed for in the
plaint.

In the Distrlct
Court of
Colombo

No.,

Answer of the
Defendant.

6th November
1953,
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6.

5. Answering paragraph 4 of the plaint the
defendant admits that an allegation was made to the
Vice-Chancellor by T. Sivaprakasapillal who is a
lecturer in Civil Engineering at the University of
Ceylon upon a statement made by Miss S. Balasingham,

6. Answering paragraphs 5 and 6 of the plaint,
the defendant pleads as follows:-

(a) The Vice~Chancellor requested A.E.Keuneman,
Q.C. and Professor A.W, Mailvaganam to assist him
in his enquiries as to whether o not the plaintiff 10
had acquired, before the date and time of the
examination, knowledge of the substance of any
question, or of the content of one of the question
papers, set at the said examination;

(b) The Vice-Chancellor was satisfied that the
plaintiff had acquired knowledge of the nature or
substance of the German question in Zoology Paper
V, before the date and time of the said examination,
and he accordingly reported the matter to the Board
of Reslidence and Discipline under the provisions of 20
Rule 8 of the Examinations Procedure of the General
Act of the University of Ceylon. The said Board
suspended the plaintiff indefinitely from all Uni-
versity Examinations under the provisions of Rule
14 of the said Examinations Procedure;

(c) The defendant denies all the averments con-
talned in paragraphs 5 and 6 of the plaint that are
inconsistent with the averments in this answer

7. Answering paragraph 7 of the plaint the
defendant admits that Professor Mailvaganam was a 30
member of the Board of Examiners and of the Scruti-
nising Committee but the defendunt denies that the
action taken by the Vice-Chancellor and by the
Board of Residence and Discipline is in any way
null and void whether feor any of the reasons speci-
fied in the said paragraph 7 of the plaint or
otherwise,

8. The defendant denies the averments contained
in paragraphs 8 and 9 of ‘the plaint.

Wherefore the defendant prays that the plain- Lo
tiff's actions be dismissed with costs and for such
further and other relief 1in the premises as to this
Court shall seem meet,

Sgd., F.J. & G. de Saram,
Settled by Proctors for Defendant
S.J. Kadirgamar
E.B. Wlikramanayake, Q.C.
N.K. Choksy, Q.C.
Advocates.
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No. 4 In the Distrilct
Court of
INTERROGATORIES ADMINISTERED BY THE PLAINTIFF Colombo
No. 4
IN THE DISTRICT COURT OF COLOMBO Interrogatorles
' . administered by
E.F.W. FERNANDO Plaintiff e Plotetite
-V = 2nd March 1954,

THE UNIVERSITY OF CEYLON Defendant

Interrogatories on behalf of the abovenamed
Plaintiff for the examination of the abovenamed
Defendant's Vice-Chancellor, Sir Ivor Jennings,
Q.C., Who 1is an officer of the Defendant and its
principal executive :-

1. Was not the evidence of the various witnesses
who appeared before the Commission of Inquiry,
referred to in paragraph 5 of the amended
Plaint, including the evidence of S.Balaslngham,
taken in the absence of the Plaintiff and not
in his presence?

2. Was not the evidence of Dr. Hilary Crusz taken
by the Vice-Chancellor alone in the absence of
the other two Members of the said Commission
of Inquiry?

3., Was not the evidence of Professor Dr. Wilfred
Fernando taken by the Vice-Chancellor alone on
one occasion in the absence of the other two
Members of the saild Commission of Inquiry?

The Vice~Chancelor as an Officer of the defen-
dant and its principal executive is required to
answer the Interrogatories numbered 1, 2 and 3.

Colombo, 2nd March 1954,
Sgd. A.S. Gunawardena
Proctor for Plaintiff.
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No. 5

AFFIDAVIT ANSWERING INTERROGATORILES

IN THE DISTRICT COURT OF COLOMBO

E.F.W. FERNANDO Plaintiff
-V =

THE UNIVERSITY OF CEYLON Defendant

I, WILLIAM IVOR JENNINGS of Colombo, make
oath and say as follows :~

1. I am the Vice-Chancellor of the University
of Ceylon, the defendant abovenamed. 10

2. I am making this affidavit on behalf of the
defendant, which is a corporation, in response to
the interrogatories served on the defendant on the
11th March, 1954,

3. I requested A.E. Keuneman, Q.C. and Pro-
fessor A,W. Mailvaganam to assist me in my enquiries
as to whether or not the plaintiff had acquired
before the date and time of the examination (refer-
red to in paragraph 6(a) of the defendant's answer)
knowledge of the substance of any question, or of 20
the content of one of the question papers, set at
the said examination, and for this purpose I ques-
tioned certain persons including S. Balasingham.
They were not questioned in the presence of the
plaintiff. This is my answer to interrogatory 1.

k., In the course of my said enquiries I gues-
tioned Dr. Hilary Crusz in the absence of A.E.
Keuneman Q.C. and Professor A.W. Mailvaganam. This
is my answer to interrogatory 2.

5., In the course of my said enquiriles Pro- 30
fessor Dr. Wilfred Fernando was qQuestioned in the
presence of A.E. Keuneman Q.C. and Professor A.W.
Mailvaganam, On one occasion I had a discussion
with the said Professor Dr. Wilfred Fernando in
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the absence of the said A.E, Keuneman Q.C. and
Professor A.W, Mailvaganam, This is my answer to
interrogatory 3.

Sgd. W. Ivor Jennings,

Sworn to and signed at
Peradeniya this
18th day of March, 1954,
Before me
Sgd. (Illegible)

A Justice of the Peace

No. 6
ISSUES FRAMED

22nd March 1954

Plaintiff present

Mr, Advocate N.E, Weerasooriya, Q.C., with

Mr. Advocate E,G. Wikramanayaka Q.C., with

Mr. Advocate Kingsley Herat and Mr. Advocate
Wickramanayaka (Jjnr.,) instructed by Mr.Gunawardena
for the plaintiff,

Mr, Advocate N.K. Choksy, Q.C., with Mr. Advocate
S.J. Kadlrgamar instructed by Messrs. F.J. & G, de
Saram for the defendant.

Mr. Advocate Wikramanayaka opens his case.
At this stage Mr. Advocate Weerasooriya appears,
and suggests the following issues :-

1. Was an allegation made to the Vice-Chancel-

lor of the University of Ceylon by one Miss 8.
Balasingham and Mr., K. Sivaprakasapillal that the

plaintiff had acquired knowledge of the contents of
one of the questlon papers set for the Final Exami-

nation in Science in March 1952%

In the District
Court of
Colombo

No. 5

Affidavit
Answering
Interrogatories,

18th March 1954
- continued.

No. 6

Issues framed.
22nd March 1954,
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10.

2. Did the Vice-Chancellor appoint a commis-
sion of inquiry consisting of himself, Mr. A.E.
Keuneman, Q.C., and Professor A.M, Mylvaganam to
enquire into the sald allegation?

3. (a) Did the said commission hear evidence
and enqguire into the said allegation?

(b) Did the said commission come to a find-
ing adverse to the plaintiff? :

(c) Did the Vice-Chancellior report the
finding of the commission to the Board of Residence
and Discipline?

i, Did the Board of Residence and Discipline,
in view of the finding of the commission of inquiry
suspend the plaintiff indefinitely from University
Examinations?

5. Is the decision of the commission of in-
quiry and all steps resulting therefrom null and
vold on all or any.of the grounds set out in para.
7(1) a, b, ¢, d and e; and/or 7(2) and/or 7(3) of
the plaint?

6. Is the plaintiff entitled to a declaration

(a) that the said finding of the commission of
inquiry and all steps resulting therefrom
are null and void?

(b) that the said finding of the commission of
inquiry and the order of the Board of
Residence and Discipline be gquashed?

Mr, Advocate Choksy has no objections to
Issues 1 to 5.

As regards issue 6 he objects to the presence
of the word "order" in issue 6(b).

Mr, Advocate Weerasooriya states that he has no
objection to the word "decision" being substituted
in place of the word "order",

Issue 6(b) will read as follows :-

Is the Plaintiff entitled to a declaration
that the said finding of the commission of
inquiry and the decision of the Board of Resi-
dence and Discipline be quashed?

10

20

30
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Whilst not objecting to the phraseology of the
issucs framed by Mr, Weerasooriya, Mr. Choksy still
questions the Jurisdiction of this Court, He has
no further obJections to these issues being accep-
ted, subject to the position taken up in his answer.

Mr. Choksy suggests the following further
issues,

7. Has this Court Jurisdiction (a) to enter-
tain, hear or determine this action, (b) to decree
any of the reliefs claimed or prayed for in the
plaint?

8. Does the plaint disclose any cause of action
entitling the plaintiff to any of the reliefs prayed
for in the plaint?

9. 1If issues 7 and/or 8 are or is answered in
the negative, can plaintiff have or maintain this
action?

10, (a) Was the Vice-Chancellor of the Univer-
sity satisfied that the plaintiff had acquired know-
ledge of the nature or substance of the German ques-
tion in the Zoology Paper 5 before the date and time
of the examination in question?

(b) Did he accordingly report the matter to
the Board of Residence & Discipline under the rela-
tive provisions of the Examinations Procedure?

(¢) Did the said Board of Resildence and
Discipline suspend the plaintiff indefinitely from
all University Examinations under the Provisions of
Rule 14 of the said Examinations Procedure?

11. If all or any of issues 10(a), (b) and (c)
are or is answered in the affirmative,

(a) has the plaintiff any cause of action?

(b) is he entitled in this action to any of the
reliefs prayed for.

(¢) can he have or maintain this action?

Mr. Choksy submits that issues 7, 8 and 9 are
issues of law, which go to the root of the action
and he requests the Court to try those issues first
as preliminary issues. He maintains that these

In the District
Court of
Colombo

No. 6

Issues framed.

22nd March 1954
- continued,
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issues go to the root of the action.

Mr. Weerasooriya has no objections to the
issues framed by Mr. Choksy. He submits that this
case involves a number of facts as well as of law,
As regards the latter part of Mr. Choksy's appli-
cation he states that this is a case of mixed law
and fact, and that issues of law cannot be tried
apart from the facts of the case relied on by the
plaintiff, He also states that it is very unsat-
isfactory to try this case pieceneal. He adds
that the issue of jurisdiction will depend on the
particular facts of this case.

Mr., Choksy states that the relief asked for by
the plaintiff in his prayer did not fall within any
of the categories of relief that this Court is em-
powered to grant. The application on the face of
the plaint appears to be in the form or nature of
a Writ of Certiorari. In that view of the matter,
he states that it would be futile at this stage to
go into all those facts, He submits that the
Court has no Jjurisdiction to entertain this kind of
application. If it is obvious from the face of
the plaint itself that the relief claimed is not
one that this Court can grant or that the applica-
tion is in its nature one that this Court has no
jurisdiction to entertain then the Court on its own
motion will stay its hand.

He states that in the pray the plaintiff has
not asked for a declaration that the plaintiff has
a right to sit for an examination, There is no
right known to the law such as one called the
right to sit for an examination, Therefore it is
not an action to declare a right. Therefore a
cause of action as defined by section 5 does not
exist here to give this plaintifi any right to any
relief, There is no relief asked for of a type
which this Court has the right to give. This 1is
a pure question of 1aw on the face of the plaint.
He refers to section 5 of the Civil Procedure Code.

Mr, Weerasooriya states that there are questions
of fact to be determined in this case. What was
the procedure lald down by Statute controlling the
discipline of the University? There are certain
questions of fact on which depend the question of
law. Courts have jurisdiction to consider whether
a domestic forum has reached a decision adverse to
the party complained of or in its favour in a manner

10

20

30

Lo



10

20

20

—

13.

In accord with the principles of natural justice.
He cites 29 New Law Reports page 361 at 364,

A1l that the plaintiff wants in this case is
for a declaration that the procedure adopted by
this body has not been in accordance with that laid
down by the Statute under which it acted., Plaintiff
only seeks that dcclaration, that the Court is em-
powered to grant, As long as this decision stands
the plaintiff will not be admitted to any other
University nor can he apply for admission to any
other University. If the Court takes the view
that in view of this fact of the non-observance of
the procedure laid down, the decision of this Com-
mission of Enquiry is wrong, the plaintiff is then
entitled to the relief prayed for. He cites 59
L?w Journal Reports (Chancery Division) 1890 page
240,

Order

There is much force in the contention of Mr.
Choksy that fthis Court will first have to declare
that 1t has Jurisdiction to entertain this action,
For that purpose he wants the Issues 7, 8 and 9 to
be decided first. I am equally conscious of the
fact that this plaintiff unless he can place cer-
tain facts on which he relies to establish a cause
of action, will be without any relief or remedy.

In the circumstances I do not propose to con-
sider this case apart from its facts, and order that
the case be heard on all issues raised.

Sgd.
Addl, District Judge.
22.3.54.
No. 7

EVIDENCE OF E.F.W. FERNANDO

E,F.W. Fernando: Affirmed, 25 years, Student,
82, Barnes Place, Colombo,

I am the plaintiff in thils case, I was edu-
cated at St. Joseph's College, Colombo. I entered

In the Distrlct
Court of
Colombo

No. 6

Issues framed,

22nd March 1954
~ continued,
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E,F.W.Fernando,
Examination,



In the District
Court of
Colombo

Plaintiff's
Evidence

No. 7

E.F.W.Fernando,
Examination -
continued.

14,

the University of Ceylon with the minimum qualifi-
cation of Senior School Certificate. I passed the
Senior School Certificate, first class, with dis-
tinction in Botony and Zoology. I took up the
University Entrance Examination and was admitted to
the University. I was awarded an exhibition in
the first examination in Science; it did not attach
to a particular subject. I was enjoying the exhibil-
tion until the time I sat for this examination. I
was also a demonstrator in Zoology. I was in the
B.Sc. Honours class. When I wa:s 1n the first year
B.3c. I was paid according to the classes I tooks

I was paid a salary of about 100/- per month. I
did not make use of the exhibition; I have no 1dea
whether it was given to another, I did not ask
that to be given to another. Apart from my studiles
I contributed to the Ceylon Journal of Science, I
have made two contributions by submitting some art-
icles on research work. I entered the University
in 1948; it was for a four year course, T pro-
duce marked P 1 and P 2 reprints of my articles
published in the Ceylon Journal of Science. In

P 1 I make references to various literature that go
to make my article. When I wrote this article I
have had access to German articles. In the first
year I did my German under one Miss Reich, and
thereafter under Dr. Keerthisinghe. When I wrote
these articles I made references to German articles.
I wrote them in the original, n P 2 my first re-
ference is to an article by Ander. That too I
wrote in the original. When I know the subject
there is no difficulty in reading them and under-
standing them, I attended lectures in Germans
those lectures are on Zoological subjects merely to
familiarise ourselves with the scilentific German,

I presented myself for the Final IExamination in
1952, Section B 1s on Zoology. Section A class
is the general class where we have to study 3 sub~
Jjects, Section B is a specialised course for one
subject, There are 5 theory papers and 3 practical
papers for this examination, The theory paper is
lasting 3 hours each; 1st and 2nd practical papers
2 hours each and the 3rd practical paper lasts for
6 hours at a stretch. In section B in one paper I
had to answer a question in German; a passage in
some book given and we were expected to translate
and comment on it. I sat for that paper. There
was only one paper with a question in German; it
is the 5th paper. I produce marked P 3 the parti-
cular question paper. I have come to understand
that 10 marks are allotted for the translation of
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that passage from German into English. In the District
Court of
Sometime after I sat for this examination I Colombo

recelved a letter dated 16.5.1952, P 4, from the
Vice-Chancellor of the University of Ceylon. (To
Court: I received P I long after I sat for the .
examination; the practicals were also over then,)
When I received thils letter P 4 I had no idea as to ,
what 1t was about, In terms of P 4 I was called No. 7
upon to give evidence on the 21st of May at 5 p.m.

Plaintiff's
Evidence

In terms of P 4 I went to the College House, At g&g&?&g:ggzneo’
that time I was living at Barnes Place, When I continued

went there I saw Mr., Block; I spoke to him, Having
spoken to him I was asked to sit in his room. While
I was seated in his room I did not see anyone.
About 5 minutes later Dr. Keerthisinghe came 1in,
Before I called in there was no one 1in the Board
Room., When I went into the Board Room I saw the
Commissioners and the Secretary, Mr. Block., I saw
Mr. Block and the three gentlemen whom I have named.
Before I went i1n I saw Miss Balasingham coming out
ol the Board Room; I also saw Dr. Keerthisinghe
coming out of the Board Room., The Board Room is
downstailrs, I saw Mr, Sivaprakasapillal standing
outside the Board Room near the staircase. When I
went into the Board Room Mr. Keuneman was the one
who put me questions. He led evidence., He handed
me the paper. I mean the Zoology paper (P 3). He
put me questions with regard to P 3, and I told him
that I had not seen it before the examination.

(At this stage Mr. Choksy objects to any state-
ment made by Mr. Keuneman being led in evidence un-
less he is called as a witness, Mr. Wickramanayaka
whilst not accepting the objection as sound, yet
refrains from referring to anything told by Mr.
Keuneman. )

I told Mr. Keuneman that the first time I set
eyes on this question paper (P 3) was at the exam~
ination hall. This paper was given to me at 9 aum.
at the examination hall. In the course of my
statements I said that I have studied German. I
have studied the three year course in Zoology
German; under Miss Reich I studied during the
first year, and in the second year under Dr. Keer-
thisinghe, I claimed to have had a fair knowledge
of Scientific German. In the course of the in-
guiry that day Professor Mylvaganam handed over
that question paper (P 3) to me and asked me to
translate it; I translated 1it. I did not find
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any difficulty in translating it at that time. I
was not allowed to complete the translation; I was
not given the opportunity to complete the passage.

At a certain stage I was interrupted. Thereafter

I was asked how I was able to give the translation
of that passage, and I said that I had studied
German for 3 years. I also referred to my having
contributed articles in German to the Ceylon Journal
of Science, and that I was in constant touch with
scientific German and that I was able to translate 10
the passage 1n question. On that day an exercise
book was shown to me, That bock was shown to me

as an exercise book of Miss Balasingham. In that
exercise book were written some German words, I
was asked to translate those words. I translated
them; there was no difficulty in translating those
words. I was asked the meaning of the word
ZITRONENSAFT. I gave the meaning as CITRONELLA
JUICE, I broke that word 1into two; SAFT means

sap or julce, ZITRONEN I translated as citronella, 20
When we go to Adam's Peak we con2 across leaches;
leaches are very common there and we carry citron-
ella oil. Citronella oil is a repugnant to leaches,
This particular passage refers to leaches, and in
the context I translated that word ZITRONENSAFE as
Citronella Juice,

Q. Were you told on that day by anybody on that
Board that evidence had been led against you?

A. Mr. Keuneman said that Miss Balasingham said
that she saw me having these words - about 8 or 30
10 words. He pointed out those words to me in
her exercise book. There were about 10 words
in German written in Miss Balasingham's book.

(To Court:-
10 words.)

Mr, Keuneman told me that there were
Mr. Keuneman told me that Miss Balasingham had
told him that she saw these words with me.

Q. Did he also tell you how those words got into
her books?

A. No. ' 4o

Q. Was there anything else told you by way of com-
plaint made against you on that day?

A, No.
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A,

(To Court:

17.

Were you given any intimation of any evidence
being led before you?

No.

I rececived, Mr. Block called me in. I did not
know what I was golng to be confronted with in the
Board Room; I knew nothing.)

Q.

A.

Did you know that any statements had been re-
corded against you?

No,

Were you at least told that certaln statements
had been recorded against you?

No.

Were you shown any statements made against you
by anybody?

No.

Were you asked whether you have got any state-
ment to make?

No.

Whilst you were there was any one called in to
give evidence against you?

No.

In the course of this inquiry no evidence was taken
against me in my presence.

Q.

A.

In the whole of this inquiry was any question
put to you as statement made by witnesses
against. you?

No,

I did not know anything that had taken place. When
Mr, Keuneman told me that Miss Balasingham had saild
that she had seen me having these words in my exer-
cise book, I said I did not have any such words in
any exercise book of mine,

Q.

As a Demonstrator in Zoology are you expected
to have any knowledge of German?

No., We did not have tutorial classes.

Were you asked about your exercise books on
that day? .

I went 1into the Board Room on the letter
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A. Mr., Keuneman asked me whether I had brought my
book before the Board. I said I had not
brought them, because I was not asked to pro-
duce any books and that I did not know what
all this was about,

Then Mr, Keuneman asked me to produce all books in

which I have written German and hand over them to

the Vice-Chancellor the next morning. I promised

to do so, After that when I was coming out of the

Board Room, I saw Miss Balasingham, Mr, Sivapraka- 10
sapillai standing near the staircase. (To Court:

I was with the members of the Commission for about

half an hour or a bit more.) On the following

morning I handed over the books in which I had

written down German to the Vice~Chancellor in his

room, When I make note I keep them in file form.

A1l my German work were in my files. They were

loose sheets; half sheet foolscap paper. Some-

times there were full papers also on which I make

my notes ad later T file them in my files. I 20
handed over my files in which I had made notes in

German to the Vice-Chancellor the next morning in

his room.

Thereafter I received the letter dated 28.5.52
which I produce marked P5, I have not used any
exercise book during my Zoology study course, except
one use at the end of the term. That exercise book
contained some drawings of the disection of the rat,
Dr. Crusz had seen that exercise book.. He 1s a
lecturer in Zoology; he was in charge of the first 50
year medical class. Dr. Crusz had made certain
correction about my drawings in that book; he had
seen that book. That was the only exercise book
T used. I was called upon to produce the exercise
book,

On the %rd June when I went to the Board Room
for the inquiry I saw Miss Y.M. de Silva, Mr. L.C.
Moral, Mr. H.H.A. Indrasena and Mr. C.H. Fernando.
I had no communication with them, I was outside
the Board Room for sometime. While I was there I 40
saw Mr. Silvaprakasapillal coming out of the Board
Room and going into the room of Mr. Block. I also
saw the legs of Miss Balasingham through the half
door of the room of Mr. Block at that time; she
was in that room, I was admitted into the Board
Room thereafter, Each one of these four persons
went into the Board Room and gave evidence separately.
When they came out they went away. After all the
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four persons had been called into the Board Room
and thelr statements were recorded and when they
had left, I was called in. When I went into fthe
Board Room I was not told what any of them had
stated. I entered the Board Room with my exercise
book and all my files in which I had made my lec-
ture notes, I had already handed over the files
in which I had made German notes to the Vice-Chan-
cellor. On that day I did not have with me my
files in which were wrltten German notes. As I
entered the Board Room I left that exercise book on
the table at which these gentlemen sat, and Profes-
sor Mylvaganam grabbed that exercise book and
opened 1t. There was nothing in German in that
exercise book, None of those ten German words was
in that book. Professor Mylvaganam examined that
exercise book: he held it against the light and
examined it. Thereafter he handed over that book to

Mr. Keuncman, who examined it himself., Mr. Keuneman

asked me why I had used an old exercilse book. In
that book I had some notes on Citilogy and Botony.
I told Mr. Keuneman that I have been having these
notes from my first year studies. The drawing of
the rat came at the end. The study of the rat was
in the final year course, I told him that I had
to use that book as there were few diagrams of the
disection of the rat and it was helpful for me to
carry 1t about, Besides that I did not want to
get a new book, and as such I used the same book.

I saild that those diagrams would be useful for pur-
poses of demonstration to first year medical
students.

Q. Were you asked by anybody whether any German
dictionary was available to you?

. Yes,
. Who?

A
Q
A, Mr. Keuneman,
Q. What was the reply you gave?
A

I said that I have two dictionaries at home and
that I had access to the dictionaries 1n the

Colombo Museum Library and the Zoology depart-
ment library of the University of Ceylon.

I was asked what the drawings were and I said that
they were of Arterial and Venus systems. When
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asked I told them that I got them from a text-book
from the Zoological Department library. The Zoo-
logical Department seal was affixed to my exercise
book, I was questioned about this, There is a
seal, round in shape, which is with the ILaboratory
Assistant. We have access to this seal. Some-
times we seal the drawing books of students ad
sometimes we use the seal to frank the shirts and
coats of the students, My hook was franked with 10
that seal. I was asked questions whether the seal
was accessible to the students,

Besldes what I stated now, I may have been
asked other questions on the second day.

Q. Did they tell you specifically what anybody had
said against you?

A, No,

Q. Did they ask you to explain anything on the
basis that evidence had been led against you?

A, No. 20

There were no further inquiries from me. That was
all the investigations as far as I was concerned.

(To Court: The three members of the Board were pre-
sent, The Secretary was also present. No one

was taking down any notes of the inquiry. While T
was there nobody else made any statement.)

Before anything else had happened, there appeared

an article in the Ceylon Daily News of 22nd July

1952, I produce marked P6 a copy of the Ceylon

Daily News. 50

(Mr. Choksy objects to the production of this
document on the ground (1) that it is not listed
and (2) that it is irrelevant.

I uphold the objection on the first ground and
rule out the document).

On the 23rd of July I wrote a letter to the Vice-
Chancellor of the University. Before that I saw
an article about this in the evening Observer too.

(The original of the letter of 23.7.52 is handed
over to Mr. Wikramanayake who marks it as P6), 4o
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As far as I know the Professor of Zoology and
the Lecturer who taught me German were the examiners
in German, The Professor of Zoology is Mr.Fernando
and the Lecturer is Dr. Keerthisinghe,

Thercafter I received a letter from the Vice-
Chancellor dated 18/22 July 1952 which I produce
PT7. The next letter I received was P8 of 24,7.52
which is a reply to P6. Then I got another letter
from the Vice-Chancellor dated 29.7.52 which I pro-
duce P9. Along with P9 was sent to me a copy of
the report with certain passage stated with the re-
quest that the report be returned to him after ref-
erence., I returned this report to the University.
I produce P10 a letter written by the Vice-Chancel-
lor on 1l4th August acknowledging receipt of the
report. I produce P11l the report. None of these
ten words was ever in any of my books, I did not
on any day act in anyway which made Miss Balasingham
suspicious., I had at no time copied the words from
the dictionaries there in the presence of Miss
Balasingham, Miss Balasingham never asked me how
I did the German paper.

(To Court:- She was also taking the same part B).

Three other students were there. I went to the
examination hall cycling. As far as I can remember
Miss Balasingham came to the examination hall in the
car of" her brother-in-law, Mr. Sivapragasapillai,
Lecturer in Civil Engineering. I did not say I
had any references in my exercise books I did not
possess any exercise book other than the one I had
and that I used to copy the diagrams of the rat. I
did not keep back any books, reports or diagrams
given to me for reference by the Professor and
Lecturers.

I replied to this report by my letter P12 of
7.8.52 and I received P10 in reply. Thereafter I
received P13 of 3rd September. Then I sent letter
P14 of 24th September.

I was sitting for the Final Examination., I had
a fairly good University record. I was hoping to
get a first class, I did not discuss my chances
with Professor Fernando and Dr. Crusz. They were
aware of my proficiency.

(To Court: There is no tutorial system in the
University.)
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Dr. Cruze was aware of my abililty.

There was in the offing at the University the
vacancy for Assistant Lecturer in Zoology. Miss
Balasingham was taking the same examination as my-
self. The post of Assistant Lecturer was to be
filled from one of those persons successful in the
final examination, :

(To Court:- The post will be filled by one of those
persons who were successful in the Honours examina-
tion,) 10

I had a better chance in the examination, If I
was out of the examination Miss Balasingham could
have had a chance, Mrr. Sivapragasapillai was the
brother-in-law of Miss Balasingham., He was in the
University staff as Assistant Lecturer in Civil
Engineering.

Q. In the University was there a secret of the fact
that there was a vacancy?

A, There was no secret.

(To Court: There was a temporary Assistant Lectu- 20
rer who was occupying that post. The fact that

there was a vacancy was well known, In all five

of us sat for the examination.)

Out of the other four students, Mr, C.H.Fernando
got a first class. The other three got a third
class, pass degree. As far as I know <the post of
Lectureship in Zoology was not filled; I did not
hear 1t being filled. Mr. .C.H. Fernando got a
scholarship and has gone to England.

I wrote another letter to the Vice-Chancellor 30
on 27.11.52, the original of which I produce P15,
I received the reply P16 of 5th December. I rep-
lied by letter P17 of 7th December, I produce P18
another letter from the Vice-Chancellor dated 8th
December, I replied by letter P19 of 18th December
sending a copy to Professor Mylvaganam,

Professor Fernando 1ls my mother's brother.

I produce P20 letter of 28th December 1952 ack-
nowledging receipt of my letter P19. I produce
letter P21 of 9th January 1953 written by me to the 40
Vice-Chancellor, I produce P22 letter of 20th
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January from the Vice-Chancellor saying that the
questions will be considered by the Board. I pro-
duce P23 letter of 16th March written by the Vice-
Chancellor to me, I appeanled to the Director of
Edqucation, I received a reply stating that he was
not In a position to intervene, Thereafter I filed
the preseat action,

My main complaint is that the decision is against
the principles of natural justice. Professor
Mylvaganam and Mr. Sivapragasapillal are related to
Miss Balasingham., I have set out this relation-
shlp in one of my letters. Professor Mylvaganam
is on the Board of Examiners, He was also a mem-
ber of the Scrutinising Committee, Evidence of
witnesses was recorded 1n my absence, The evidence
of various witnesses was not taken entirely before
all three members of the Commission of Inquiry.
Certain evidence was taken by the Vice-Chancellor
alone in the absence of the other two members of
the Board. At that time I was not aware of the
evidence that had been led against me. When 1 an-
swered questions put to me by the Commissioners I
was not aware what position I had to meet, I pro-
duce P24 the affidavit filed by him. I ask that
the findings of the Board against me be declared
null and void.

Cross-cxamined

I remember attending the first meeting of the
Board of Inquiry, The three gentlemen who formed
the commission were Mr. A.E, Keuneman, the Vice-
Chancellor, Professor Mylvagnam and the secretary
Mr. Block.

Q. Do you suggest that the secretary, Mr. Block,
was also a member of the commission?

A, I do not know that. I cannot say that. Mr.
Block was the secretary to the commission, It
was so stated in the letter which I received.
When I went in response to the letter I spoke
to Mr. Block. T showed him the letter P4 but
I did not ask him why I had been asked to come.
By that letter I was asked to report to Mr.Block
and therefore I showed him the letter, There-~
after I went into the Board Room. Before I
went into the room, Miss Balasingham and later
Dr. Keerthisinghe came out of the room. I then
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2k,

went in. I saw these three gentlemen seated

inside. Mr. Keuneman started questioning me,

As T went in he took a gquestion paper and gave
it to me,

What did he ask you?

He asked me whether I had seen the question
paper,

What did you say?

I said "Yes'" and that it was when I sat for the
final Examination in Science.

On that day he did not make you acquainted with
the allegations against you?

Not definitely.

He said that they had evidence to make then infer
that I had come to know the German text before the
examination itself and then he proceeded to ask me

questions,

The first thing he did was to put the

question paper into my hands.

Q.

After you gave him the answer that 1t was on
the examination day that you had seen the ques-
tion paper for the first time what was the next
thing that happened?

Then Mr. Keuneman asked me (now the witness
says '"no"

You find it difficult to recollect what the
next question was?

Yes.,

I put 1t to you what Mr. Keuneman said at this
stage was "Mr. Fernando we have evidence hat

you have had knowledge of the text of that
questiony?

No. He said "We have evidence that you have
come to know this question paper before fte
examination.

Tell us to the best of your recollection, at

what stage of his questioning did he make that
statement to you?
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I cannot understand that question.

How long after Mr. Keuneman had put that paper
into your hands and started questioning you,
did he make that statement to you?

Atrter about five minutes.

Then would it be right to say that itwas at the
early stage of the inquiry that they told you
that?

Yes,

Then would you recollect any other guestions
that he put to you?

He asked me "Did you have these 8 or 10 German
words thatwere in Miss Balasingham's book in any
of your books before the examination?"

In other words he made it plain to you that
according to Information which they had Miss
Balasingham is supposed to have had these words
in her book?

No answer,

(To Court: What did you understand when Mr.
Keuneman put that guestion to you?

A, I could not understand anything in parti-
cular),

Did you understand anything in general from
that observation of Mr. Keuneman?

Yes,

What did you understand in general?

I felt that she had reported that I have had
these words in one of my books before the
examination,

So that, Mr. Fernando, within a few minutes of
the inguiry starting you were made aware that
some allegations had been made against you by
Miss Balasingham?

Yes.
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To the effect that you had in some book of
yours certain German words?
Yes,

And that she is stated to have copied into one
of her books?

Yes,

These words occur in the German passage in the
Zoology Paper P3?

Yes.

In other words, the suggestion was that you had 10
got information of this question before the
examination?

Yes,

That is how you understood that?

Yes,

And it was on that footing that questions were
being put to you?

Yes,

And when the questiongs were being put to you

you understood what the questions were and you 20
answered as best as you could?

Yes.

You were able to answer the questions readily
as they were put to you?

Yes.

By a recollection of the associated facts you
were able to answer the questions right-away?

Yes.

Apart from Mr. Keuneman did anyone else put you
questions? 30

Yes,
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A,

Who was that?

Professor Mylvagnam and the Vice-Chancellor.

All those guestions were'in regard to this same
allegation that you had pre-knowledge of the
questions?

Yes,

That was how you understood the inquiry?

Yes, except towards the end of the first day of
the inquiry when Mr, Keuneman asked me how I
fared 1n my practlcal examination,

What did you say?

I said I had done well.

But still you know that the inquiry was in
regard to the allegation relating to the ques-
tion paper and not of the practical examination?
No. Once that question was asked, I did not
know whether that question referred to any other
charge.

But there was no other allegation made against
you at that inquiry on the first day?

No.

Did Professor Mylvagnam put any guestions to
you?

Yes.,
What were they?

He asked me to translate German question in the
paper.,

Were you able to translate?
Yes.

Unhesitatingly?

Yes, except for a few seconds when I halted here

and there.
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Who did that?

I was stopped here and therely Professor
Mylvagnam,

Why?
I do not know,
But for that stopping?

I was answering.

Was he putting any questions to you as you
were translating?

No, he was not. 10
Apart from interrupting you when translating

the passage, did Professor Mylvagham ask you

any other questions?

Yes,

About what?

He asked me how I knew those words that were
in that book,

In which book?

Miss Balasingham's book.

That book was there? 20
Yes.

What did Professor Mylvagnan ask you?

How I came to know those words.

What did you say?

I told him that I came to know those words but
not particularly before the examination,

That was the first time you knew that Miss
Balasingham had those words in her book?

Yes,
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Have you seen the evidence which you gave in
Court last time?
Yes.
It 1s correctly recorded?
Yes,
And correctly reflects your position?
I cannot follow that.

The cvidence which you have given correctly
states what your position in the matter is?

Yes,

At this stage of the inquiry in question there
were three gentlemen taking part in it?

Yes; those were the Commissioners, I refer
to them as Commissioners.

Is there any cignificance in the word Commis-
sioners?

Yes,

What 1is the significance?

Because on the letter sent to me by the Vice-
Chancellor I have to appear before a commission

of" inquiry.

Are you aware under the rules what the proce-
dure should be?

No. I do not know the procedure,

You know that the Vice-Chancellor has to be
satisfied?

Yes.

Under the rules it was the Vice-Chancellor who
was to be satisfied?

Yes.

You were aware of that before you came into
Court?
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Yes.,

Have you said in your letter to the Vice-~Chan-
cellor that you were sorry that he was satis-
fied on the material which was placed before
the board of inquiry?

I cannot follow that guestion.

(Shown Pl2 - paragraph 4) (Paragraph 4 of P12
is put to the witness). This is my letter to
the Vice-Chancellor. I have stated that I
was sorry that the Vice-Chancellor was satis-
fied on the material placed before the board
of inqguiry.

At the date of that letter or earlier you knew
that it is the Vice-Chancellor who has to be
satisfied of your guilt or innocence?

Yes,
When did you come to know that first?

When I was suspended I stated my case to cer-
tain lawyers, who studied it and made me under-
stand that it was the Vice-Chancellor who had
to be satisfied,

That is how you came to refer to that fact in
this letter P12?%

Yes.,
This letter was not drafted by you?

No. All these are drafted by my lawyers and
I signed them. I appreciated the contents of
these letters and understood their effect,

Would it be correct to say that your complaint
is that the Vice-Chancellor should not have
been satisfied upon the material placed bhefore
the board of inquiry; that it was not suffic-
ient material on which he should not have been
satisfied?

I cannot follow that question - (Question re-
peated).

Your grievance 1s that Sir Ivor Jennings became
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easlly satisfled on the material placed before
him with regard to this matter?

A. Yes,

Q. Did you understand my question put to you
earlier?

A. Yes.

Q. Your position is that Sir Ivor Jennings was too
easily satisficd that you were guilty?

A, Yes,

Q. What you say is that on the material before him
the Vice-Chancellor should not have been satis-
fied of your guilt; that is your position?

A. Yes,

(Shown P14). I wrote this letter to him on the
advice of my lawyers. (Witness is referred to pa-
ragraph R(8) in P14), Paragraph 4 refers to para-
graphs 11 and 12 of the finding; it 1s subdivided
into 10 paragraphs. (Witness is referred to sub-
paragraph 8).

Q. In sub-paragraph 8 your position is that there
was no direct proof of your guilt?

A, Yes,

Q. In other words you have sald in the course of
these letters that the evidence was only cir-
cumstantial?

A. That 1s what I got from the Vice-Chancellor's
letter.

Q. And you yourself then took up the position that
the Vice-Chancellor was satlsfied on circum-
stantial evidence and not on direct evidence?

A. Yes.

Q. What do you mean by direct evidence?

A, What I meant was that Miss Balasingham had said

that she saw me having in my books or files
those 8 or 10 German words. Miss Balasingham
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Je.

should have produced those very words that I
had before the Commissioners or the Vice-Chan-
cellor.

You say that Miss Balasingham should have pro-
duced the whole 1list of words, which were sup-
posed to have been in your book?

She should have produced my book, in which she
says she saw these words. What I meant by
direct evidence is that Miss Balasingham should
have produced my book in which she stated she
found those 8 or 10 German words.

That is your position?

Yes.

Without your own book having been produced you
say that the Vice-Chancellor has dis-believed
you?
Yes.

Your position is that the Vice-Chancellor should
not have disbelieved your evidence and believed
Miss Balasingham?

Yes, because I was not given any chance to ex-
plain anything at any stage clearly to the

commissioners even whilst answering their own
questions.

You say you were not allowed to answer the ques-
tions even put to you by the Commissioner?

I was not allowed; all were interrupting me,
Even Mr. Keuneman was interrupting you?

Yes.

There was no audience to disturb you?

No.

In what way did Mr. Keuneman disturb you?

Mr, Keuneman put one question to me, Vice-Chan-

cellor put another question to me ad Professor
Mylvagnam gives me the book and asks me to

10

20

20



10

20

30

33.

translate the words. I was simply puzzled by In the District
all of them, Court of
Colombo
Q. What you say 1is that you were not allowed by
any one of the three inquirers to answer a

e
single question properly or fully? Plaintiff's

Evidence
A. Yes; I was not allowed to answer completely.
No. 7
Q. You were not allowed by the Commissioners to 1
answer a single question completely or fully? gégég:Pernando,
Examination -
A. Yes. continued,

Q. What you say is that you were not gdven a fair
chance of answering even one question fully?

A, I do not say that; too many question were
asked of me.

Q. Did you answer them all?

A. I could not answer them; I was puzzled.

Q. Did you say so to these gentlemen?

A, I could not say.

Although I was puzzled still I was frightened in my
predicament, because of their attitude. I had to
face all three of them; one was the Vice-Chancellor,
and the other was the Dean of the Faculty of Science
and the third was Mr, Keuneman; naturally I was
frightened when they were simply Jjumplng at me,.

Q. Are you now feeling frightened because you are
in the presence of a Judge?

A. No,

Q. The Dean of Faculty Professor Mylvaganam was
not a stranger to you?

A. No.
Q. You have known him well?
A. Not very well.

I have often seen the Vice-Chancellor, but I have
met him very rarely.
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One person put me one question,
other and they were making me puzzled.

34,

Have you got anything to say against either the
Vice~Chancellor or the Dean of Faculty in regard
to their impartiality?

I feel that they were not at all fair by me, It
looked as if they had been biased against me,

Why?

Because the way in which they were behaving fto-
wards me.

another person an-
I do not 10

know why they were puzzling me,

Q.

You cannot give any reason to Court for saying
that either the Dean of Faculty or the Vice-
Chancellor were inimical to you?

I could not say.

Why do you say that Professor Mylvaganam was
hostile or inimical towards you?

Because he is related to Miss Balasingham. I

think that was the chief reason for that state

of atmosphere prevailing at that time. 20
Can you remember their relationship?

I could make an attempt.

Do you realise that it is a far fetched rela-
tionship at all?

I do not consider it far fetched.

Can you tell us the reason?

One is Mrs. Mylvaganam's sister is married to

one Mr., Thuraisingham, Mr, Thuralsingham is

the first cousin of Mr. Sivaprakasapillai.

They are children of two brothers. Mr, Siva- 30
prakasapillai is married to the sister of Miss
Balasingham,

What do you call that relationship?

I cannot give that relationship a term,
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Q. You cannot even think of a term?
A, No.

Q. Would 1t be correct, if at all, that there 1s
some dlstant connection by marriage?

A, I do not call it distant.

(To Court: Q. Is that a blood relationship or an
accident of marriage?

A. I am not certain of that.)

I cannot even say whether it is an accident of birth
or marriage.

Q. Miss Balasingham was the daughter of the second
Mrs., Balaslingham - her father had married twice?

A, Yes,

Q. This Miss Balasingham with whom we are concerned
in this case was the daughter of the second wife
of her father?

A, Yes,

Q. You say for that reason Professor Mylvaganam was
blased against you?

A, Yes,

Q. Is it correct to say that Mrs. Mylvaganam's
father's sister married a brother of the first
Mrs. Balasingham? (P18 referred to)

A, Mrs, Mylvaganam's father's sister married a
brother of the first Mrs., Balasingham,

Mrs. Mylvaganam's paternal aunt married a brother

of the first Mrs, Balasingham, This Miss Balasing-
ham with whom we are concerned in this case is the
daughter of the second Mrs. Balasingham,

Q. You stlll call that a relationship between Pro-
fessor Mylvaganam and Miss Balasingham?

A, Yes,

Q. You would not call it a far fetched relationship?
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36.

No.
You call it a close relationship?
Yes,

Is it almost as close as that of a first cousin
or a second cousin?

Not so close,

Is it almost close as bhetween yourself and your
uncle?

No.

You say that fthat relationship was sufficient
for Professor Mylvaganam to be inimical towards
you? :

Yes.

At the time of the inquiry being held you were
not aware of that relationship?

No.,
When did you come to know it?
Somewhere later on.

That was after you read the newspaper report
about your alleged suspension?

Not at that time; later.

It 1s only after you came to know of this rela-
tionship that you realised that Professor
Mylvaganam was biased against you?

It is more or less confirmed in the course of
the inquiry.

You felt in the course of the inquiry that Pro-
fessor Mylvaganam was unfair to you?

Yes,
Did you write and say so?

No.
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A,

57
You did not mention at the inguiry that Profes-
sor Mylvaganam was biased against you?
No,
Did you tell your uncle about it?
No.

Who discovered thls relationship between Pro-
fessor Mylvaganam and Miss Balasingham?

An uncle of mine,.
Who is that uncle?
D.M.0., Ingiriya, Dr., S.F. Fernando.

He 1s a brother of Professor Fernando, your
uncle?

Yes, I did not make a complaint to my Profes-

sor Fernando uncle; at any stage I did not make

a complaint to him. I did not complain to him
that I was not falrly treated by the board of
inquiry, or that I was not allowed to answer
questions fully.

To whom did you make this complaint first that
you were not treated fairly by the Commission-
ers at the inquiry?

To my lawyers, That was at the time the
letters were drafted for me.

Before that I did not complain to anyone.' I had
not made that complaint to anybody else that the
members of the commission were biased against me,

Q.
A.

Q.

Nor that the atmosphere was inimical?
No,

Were you hurt or disturbed by the so-~called
treatment which you received?

Yes. No,
How then came you to make inquiries about the

relationship of Professor Mylvaganam and Miss
Balasingham?
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(To Court:

38.
Mr, Keuneman's attitude was not quite hostile;
he was also disturbing me.

Would you say that Professor Mylvaganam's atti-
ftude was not hostile?

It was hostile.
What indicated to you that he was hostile?

The way he was getting about;
tioning me.

how he was qgues-
Do you consider my attitude towards you as
inimical or hostile? 10

I will not characterise Mr. Choksy's attitude
towards me as hostile or inimical.

Professor Mylvaganam's attitude?
No. That was on a different basis,

How did he show his hostility towards you?
The atmosphere was terrible to me.

Did he speak in a loud voice?®

No.

Did he scold you?

No. 20.
Was he cynical?

He was sometimes saircastic,

Did he appear to be in any anger or rage with
you?

On the second day all of them were in a sort of
temper.

Q. You mean Mr.
A. Yes.)

Keuneman also?

On the first day they were not so bad.

Ql.

On the first day were they in a sort of a 30
temper?
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39.

A, In a very mlld temper.
Q. The temperature on the second day was very high?
A, They were bullying me,

When I produced the exercise book and my files Pro-
fessor Mylvaganam grabbed that exercise book, as

I left 1t on the table, He took 1t from the table.
He was holding the pages against the light.

Q. Did that appear to you as a hostile attitude
towards you?

A, No.

Mr, Keuneman asked me why I used that old exercise
book, Professor Mylvaganam was asking me to trans-
late that examination paper over again on the
second day; while I was translating it slowly he
asked me why I was so slow.

Q. Would it be correct to say Mr. Fernando that
your translation was very lame and hesitant and
unsatisfactory before them?

A. I must have bcen fairly alright.

Q. Would it be correct to say that you were hesi-

tant?

A. No.

Q. You found it difficult to translate that
passage? :

A. No.

Q. Why did Professor Mylvaganam say so?
A. I do not know,

I do not know if he got the idea that I was delay-
ing 1t purposely. I was somewhat slow. He asked
me why I was slow, Professor Mylvaganam shatched
the paper. He wanted to have it before I could
have completed the translation. In the course of
my translation he interrupted me by inguiring from
me why I was hesitant or slow. Then he proceeded
to snatch the paper from my hand. He asked me how
I knew the meaning of the words found in that
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passage, and also the way he asked me that.

Q. You say that those instances amounted to bully-
ing you?

A. Those and others also.
Q. Their questions were also of the similar nature?
A, They were also regarding the examination.

Q. He was not asking guestions outside the subject
matter of the inquiry? He was asking you about
the leakage of the guestions.

A, T do not know exactly what the leakage was.

Q. You told us on the last date that you were made
aware of the nature of the inquiry within a few
minutes of your entering the Board Room?

A. Not very definitely, but I got a very hazy no-
tion of it,

At the time Professor Mylvaganam questioned me, he
questioned me about that matter.

Q. On the second day all three together were ini-
mical or hostile towards you?

A. I can remember some questions asked of me by
Mr. Keuneman on the second day. He asked me
how I fared in my theory paper, and how I fared
in my practicals.

He asked mevwho finished the practicals first;

whether it was myself or Miss Balasingham. I told

him that I was not in a position to answer that

ggegtion. Then he asked me why I could not answer
at.

Q. Did he raise his voice or shout at you?

A, He did not shout at me.

Q. Questions were put to you by either the Vice-
Chancellor, or Professor Mylvaganam or Mr.

Keuneman as loud as I am?

A, No.
They were seated on the same level as myself; they

A
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were not seated on awdestal. The inquiry was
conducted 1n an informal manner; not in a formal
manner as in a Court,

(Shown paragraph 3 of P15 of 27th November),

Q. Do you remember stating in a letter that you do
not challenge the impartiality or the integrity
of the Board?

A. (No answer),

Q. By the date of this letter you had already known
the relationship hetween Professor Mylvaganam
and Mliss Balaslngham?

A, Yes,.

Q. You still say the same thing; namely that in
splte of the relationship that you do not
challenge Professor Mylvaganam?

A, I do not stand by that statement I made in par-
agraph 3 of PI15. Now I challenge 1it.

I have changed my view after I wrote P15, because I
felt that they were unfair, I felt 1t at the date
I signed P15. That is how my lawyers drafted P15
for me and I signed it. I asxed my lawyers why are
they making me say this when I doubted the integrity
and Impartiality of Professor Mylvaganam; they
asked me to leave 1t as 1t was. At the date I
wrote P15 I doubted the integrity and impartiality
of Professor Mylvaganam, based on the relationship
between Professor Mylvaganam and Miss Balasingham,

Q. And nothing else?

A, I could not follow.

Q. Do you say that there was any reason apart from
this relationship to Miss Balasingham that
made you think that Professor Mylvaganam was
not an impartial person?

A. The last few words I could not follow,
(Question repeated)

Q. There is no other reason?

A, Yes,
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A,

(To

The
Q.

ho,

The only reason is this relationship?
Yes.

Have you any additional reason now in this box
today?

On the same issue,

Yes, on the same issue?

(No answer),

Is there any other reason?

No. Only on that reason.

As regards Mr., Keuneman had you doubts? Have 10
you at any time doubted his integrity or
impartiality?

No.

You said that he also appeared to be in a sort
of a temper on the second day?

Yes,

What reason can you attribute for that state
of temper?

Wickramanayaka objects to the question.

Can you give any reason at all for his state of 20
temper?

His facial expressions; the way he was ques-
tioning me,.

Was he in any way rude to you?
Not exactly rude to me,

Court: Q. D1d he give you the impression that he
was not belleving one word you said?

A. Not exactly.)
way he was behaving there made me think so.

Is this present atmosphere in Court inimical or 30
hostile towards you?
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The
was

Q.

A.

No.

Can you say that Mr. Keuneman's attitude on
that day was more or less the same as the atti-
tude o the Judge in this Court today?

No.

How was it different?

I find it very difficult to convey in words the
atmosphere that existed that day.

There 1s nothing which he definitely said or
did for you to convey that impression?

I do not understand that guestion.

way he was questioning me made me think that he
inimical to me.

Can you say any question that Mr. Keuneman put
to you which contributed to any impression that
he was in a sort of temper against you.

Why could not you have seen who finished the
practicals first; yourself or Miss Balasingham.

You thought it very foolish?

He asked me that in a sort of a temper, The
Vice-Chancellor questioned me on both days.

When Mr. Keuenman put me a particular question the
Vice-Chancellor was keeping quiet.

Q.

You yourself can give no reason why Mr,Keuneman
was angry with you?

(No answer),

You did not say anything to the Professor, Vice-
Chancellor or Mr, Keuneman?

No.

You cannot give any reason why Mr. Keuneman
appeared in a sort of a temper against you?

No.
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L,
Q. Did the Vice-Chancellor appear to you in a sort
of a temper?

A, He was in a mild temper;
temper,

he was also in a

Q. You can give no reason why he was in a mild
temper?

A. I remember a sarcastic remark of his. It is
very difficult for me to recall at this very
distant date the sarcastic r'mark made to me
by the Vice-Chancellor. T nientioned the fact
to my lawyers at the time these letters were
drafted that the Commissioners were very sar-
castic towards me,

Q. At that time you may have had a clear reccllec-~
tion of what he said or what he did making you
think that they were in a temper?

A, Yes,

Q. Did you not tell them in order to indicate to
them that the Commissioners were in a temper
against you?

A,. Yes,.

I certainly told them sufficiently to make it quite
clear to them that these gentlemen were in a temper
against me, I gave them sufficlient examples,
namely that the atmosphere was inimical and hostile
towards me. They took those as correct. I can-
not say whether my lawyers drew my inference as
correct. I asked them why that point was not made
in the letters, and that I felt that I was making a
very important polnt; namely thuat the atmosphere
was inimical and hostile. I considered that a
very important point agalnst the fairness of the
Commissioners, I wanted that brought out in the
correspondence,

Q. Can you give any reason why that point has not
been made in the correspondence, which you had
brought to their notice?

A, It was thought advisable not to refer to that.
Q. Alfthough from your point of view that was the

strongest point against the imparliality of the
Commissioners?
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A, One of the points.
Q. What is the other point?

A. Relationship of Professor Mylvaganam to Miss
Balasingham,

Q. Did you consider that point very important from
their attitude towards you?

A. Both as equally of the same level; I put down
both on the same level,

Q. Nevertheless only the relationship aspect was
brought out in the correspondence, but not the
atmosphere that prevalled there?

A. No.

I cannot give any reason why that charge was not
put in the letters.

Q. Did you also tell them, If I bring out this
relationship of Professor Mylvaganam to Miss
Balasingham they might also take revenge on me?

A, No,

Q. You did not think that by mentioning about
Procfessor Mylvaganam's relationship these
gentlemen would get angry with you?

A, T did not expect them to get angry.

Q. Did you put to your lawyers and say that these
gentlemen would not get angry with you for
speaking about this relationship, nor would
they get angry about the question of hostility?

A, I did not discuss that.

Q. Although you thought it was a very important
point you wanted to make in the correspondence,
namely the hostile attitude, you did not dis-
cuss that matter with your lawyers?

A, No.,

Q. Can you give ay reason why the Vice-Chancellor
appeared to you to be hostile?

A, No,
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Q. Did he really appear to you to be hostile to-
wards you or was that an inference vhich you
drew later?

A, At that time.

Q. What did he say or do?

A, The way how he behaved there.

Q

. You say his behaviour on that occasion was
different from his behaviour on other occasions?

A, I cannot express that,

Q. Do you suggest that the Vice-Chancellor's nor-
mal attitude was always hostile?

A, I cannot understand that.

Q. Do you suggest to the Court <that the Vice-
Chancellor's attitude to you has always been
hostile even apart from this inquiry?

A, I have never met him,

I have spoken to him only on one occcasion when I
asked him for permission to follow the first M,B.
Class, Except for that I have had no discussion
with the Vice-Chancellor, I had no reason why he
should be angry with me or hostile towards me., I
mentioned b my lawyers that even Sir Ivor Jennings
appeared to be angry with me,

Q. Did you feel that?

A, It was so bad as that.

Q. It was so bad as that right from the start of
the inquiry and that he was prejudiced and
biased against you?

A, Not from the very start,.

Q. On the 1st day or second day?

A, No, no;3 on the 2nd day.

I cannot say what made him change on the 2nd day.

He put me only a few questions, 0f the three per-
sons he put the least number of questlons,
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Q.
A

I did not know what the inquiry was about;
not actually know what the inqulry was about,

Q.

A,

Question continued:-
you had acquired a knowledge of the German ques-

.

Even the few questions which he put you made
you think that they were hostile or inimical
towards you?

His attitude.

Not the questions?

The questions were perfectly fair.

I did

Did you even know partially what te inquiry
was about?

When they made reference to me about Miss Bala-
singham I had a hazy notion about what the
inquiry was; when Mr., Keuneman told me that he
had heard from Miss Balasingham. When they
started questioning me about the practical I
got confused and I did not know what the ques-
tioning was about.

I did not know what 1t was about.

Did you think that it was not connected with
the German paper at all?

I could not make any conclusion at all.
You told me yesterday that within a few minutes
of the inquiry being started Mr. Keuneman put
to you the allegation against you,

(At this stage witness interrupts)
that the allegation was that
tion paper before the examination?
Mr. Keuneman never made that statement to me,
Did you not say on the last date that within a
few minutes of the inquiry starting you were
made aware that some allegations had been made
against you by Miss Balasingham?

Yes.

To the effect that you had in some book of yours

some German words?
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Yes.

And that she is stated to have got some of those
in one of her books?

Yes,

In other words, the suggestion was that you had
got information of this question paper before
the examination? Was that suggestion put to
you?

No.

Was any suggestion put to you on the first day 10
of the inquiry that you had not information of

that German question paper before the examina-

tion?

No.

You are definite about that?

Yes,

At no stage of the 1st day's inquiry was any

such suggestion put to you; namely that you

had acquired knowledge of this German question

hefore the examination? 20

No; never,
You are quite certain about that?
Yes.

Was any such suggestion even put to you on the
second day of the inguiry?

No.

You are quite certain that nothing was said or

done either on the 1lst day or the 2nd day to

convey to you what the inquiry was about;

whether or not you had information of the Ger- 30
man question before the examination?

NO.
Never?

No.
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Nothing that was sald or done made that clear
to your mind?

No.

In fact, you were completely at sea and made
confused and you were unable to understand at
all why this inquiry was being held?

Yes; I only knew that there was an allegation
about the examination paper on the letter of
the Vice-Chancellor sent me.

That was only from the letter which the Vice-
Chancellor sent you and asked you to attend the
inquiry?

Yes,

Nothing was said to you at the inquiry except

that letter you received from the Vice-Chan-~
cellior?

No specific charge was made.

(Shown P4) (P4 is read by the witness).

Except the statement in P4 an allegation had
been made against you that you had acquired
knowledge of the contents of one or more of the
papers set for the final examination, nothing
that was said at the inquiry conveyed that
impression to you?

Mr. Keuneman said at the inguiry - we have
evidence that you have come to know those words
before the examination.

Mr. Keuneman did not say anything at all about
the German passage, but only about those words?

The statement was about those words.

All that Mr. Keuneman put to you was that there
was some evidence before them that you had come
to know those words that were in Miss Bala-
singham's note book before the examination?
Yes.

Mr. Keuneman did not tell you that the allega-
tion was that you had known the whole of that

In the District
Court of
Colombo

Plaintiff's
Evidence

No. 7

E.F.W.,Fernano,
Cross-
IExamination -
continued,



50-

In the District German passagé€ before the examination?
Court of
Colombo A. I cannot remember that.
. ' Q. To the best of your recollection did neither
P%s%gg;gg S Mr. Keuneman nor the Vice-Chancellor nor
Professor Mylvaganam tell you that tThere was
such an allegation that you had come to knhow
No. 7 the whole of that German passage before the
E.F.W.Fernando, examination?
Cross-

Examination - A, I cannot remember; I cannot recollect’now.

continued. Q. You cannot remember any allegation being made 10

agalnst you for anything more than pre-know-
ledpge of these German words?

A. No specific charge was made against me .

Q. Was there any allegation made against you that
you knew anything more than those 8 or 10
words before the examination?

A, Please repcat the question,

Q. Did any one of the three inguirers tell you that
the allegation was not only regarding those 8
or 10 words, but about the whole of the German 20
passage 1n the paper?

A, I cannot recollecct.

Q. Did anything that happened at that inquiry con-
vey the impression to you that these three
gentlemen were concerned not only with those 8
or 10 words, but with the whole of that German
passage in the examination vaper?

A. The impression thatcame into my mind was a
faint impression that Miss Balasingham had
alleged that I was supposed to have had those 30
words in one of her books,

Q. Nothing that was said at that inquiry conveyed
even the slightest impression to your mind that
the inquiry was about the whole of the passage
and not only about those 8 c¢r 10 words?

A, My faint lmpression was that it had something
to do with German.

Q. That faint impression was about German words or
German passage?
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A.

51.

About German.,

I could not gather a clear impression that the
inquiry was not merely about 8 or 10 words, but
the whole inquiry was about the whole of the German

passage.

Q. What was the impression on your mind?

A, Something to do with German.

Q. In other words, the impression on your mind was
that the inquiry was only about 8 or 10 words,
which Miss Balasingham had in her exercise
book?

A. At the early stages it was only that; 1t was a
very faint impression; something to do with
German.

Q. Did it convey even a faint impression about
those 8 or 10 words, or not even that or some
vague questiorn about German?

A. Yes; about German,

Q. It was not even clear that the inquiry was
about these 8 or 10 words; that was even not
made clear?

A. I could not get a clear impression that the
inquiry was even about 8 or 10 words.

Q. All that you got was a very vague impression
that the inqulry was something about German?

A, Yes,

Q. At what stage was that very blurred impression
slightly clarified that the inguiry was about
these 8 or 10 words?

A, Now I cannot recollect.

Q. At that time did you tell your lawyers that you
got some vague impression that the inquiry was
something about German?

A. I met my lawyers only after the paragraph 1n

the Observer.
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Q.

An

52.

When you went to your lawyers within two months
of this inguiry your impression of what happen-
ed at the inquiry was quite clear?

Yes.

Did you tell your lawyers then, "When I went to
the inquiry that I got a very vague lmpression
that the whole thilng was something about
German"?

I told them at the beginning that the only im-
pression I got was a very vague one that the
whole inquiry was something about German,

On the whole the inguiry was Greek to you?

Yes,

(To Court:- At the end of the lst day's inguiry

I did not gain a clear impression of what this
ingquiry was about).

At the time I gave my German files to the Vice-
Chancellor I did not tell him that I could not
understand what the ingqulry was,

Did you feel that you had been treated very un-
fairly.

Yes.

I was not gilven an opportunity to answer; I was

not
not
not
me,
The
and

informed what the charge was against me. 1 was
told what the evidence given agalnst me. I was
told who were the witnesscs, that were against
I was not told what evideiice was against me,
attitude of these three inquirers was hostile
inimical. I was too frightened to tell that

to the Vice-Chancellor. This inquiry was a conh-

fidential matter and I did not disclose the matter
to any one,

Q.

A,

The

Because you received letters under confidential
cover, you thought that the inquiry was so con-
fidentlal and that even 1f you were maltreated
you kept it a secret?

Yes,

Professor of Zoology stays next to my place.
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Even at that time he was there, It is at Barnes
Place, I was on friendly terms with my uncle.

Q. He was never hostile or inimical towards you?

A. I cannot understand.

(To Court:- Q. Did you tell your mother?

A. I did not. She was 111 and
I did not want to upset her.)

Professor Fernhando was not 111, I did not tell
him about this matter because this was under con-
fidential cover. (Shown P4), I cannot remember
the date Ireceived this letter PU4, This was de-
livered by hand. I read it twice, As soon as T
read 1t I kept it in my drawer. Because it was so
confidential that I did not tell anybody that I had
been asked to come for an inquiry. I did not tell
my uncle that I was summoned to appear before this
inguiry. I did not tell anything to my uncle
about the receipt of this letter, or what happened
at the inquiry, or what transpired at that inquiry,
or who gave evidence at that inquiry, Up to date
I have not mentioned one word to my uncle about
this inquiry nor has he asked me a single word
about this matter. This inquiry was well known
amongst the students of the University.

Q. It was common talk among the University staff?

A, That must have been, because I was not at the
University at that time.

I came to know that this allegation was known to
the students and members of the staff of the Uni-
versity only when I was suspended. Now I know as
a fact that those people were aware of this inquiry.
News about my suspension appeared in the Observer.
I meet my uncle dailys almost every day at the
University. He was the head of the Zoological
Department, My doctor uncle at Ingiriya did not
ask me about this matter at the critical period.
After it appeared in the papers he asked me abouft
this; I told him, I told him everything; how
badly I had beéen treated, My Professor uncle did
not ask me why I was suspended. I do not know if
he asked anyone else to ask me about 1t.

Q. Did anybody else ask you on behalf of your
uncle?
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In the District A, I do not know.

Court of

Colombo Q. Did you even after you got a copy of this deci-
—_— sion tell your uncle "“"Look here what has happ-
Plaintiff's ened to me?

Evidence A. No.

No. 7 After this copy of the decision was received by me

I used to meet my uncle not very frequently; not
E.F.W.Fernando, almost every day. My mother and grandmother were

Cross- C
Examination - gogh 11%-‘ gfogiéior uncle camc¢ to see them.,  He
continued., oes not come o .

Q. Has your uncle - Professor - at any stage of
this inquiry asked you, "How is your mother or
how is your grandmother'"?

During the period of the inquiry or subsequent
months?

A. That I cannot remember. He might have asked
me, Sometimes he does not talk fto me even
when I was there.

Q. On the few occasions when he condegcended to
speak to you did he ask you about the health
of your mother or grandmother?

A, I cannot understand.

Q. When he meets you he does not ask you about
family matters?

A, He does not speak to me aboutv family matters.

Q. Did your uncle whenever he dropped in at home
during these months this inquiry was going on
or shortly thercafter, ask you any guestion
about your work?

A, No,

(To Court:-~ In the University it is understood
that 10 marks are given to that passage.)

Q. Are you quite certain that your uncle Professor
Fernando never asked you any question at any
time about how you were progressing in your
work or studies?

A, No.



10

20

30

A,

191
(01]
.

You are guite certain about that?
Yes,

Either before you sat for this examination or
therealter?

Yes,

This Examination was in 1952, I joined the Unl-
versity in 1948,

Q.

During the course of those 4 years did your

uncle take any Interest doout your progress in
the University?

I cannot undemrstand about the term interest.
He takes our Entormology class.

Did he ask you any question with regard to your
studies as a student of the University or your
progress about your work?

When he comes for the class he used to ask us
how we have done those dissections or prepara-
tions that had been given to us.

He used to ask you questions about the day to
dey work thai he had set the students; about
practicals?

Yes,

But, no question as between uncle and nephew
to find out how the nephew was getting on wilth
his studies?

No.

Did he take any interest at all in your studies
as a student of the University?

He never evinced any interest as Professor of
Zoology towards me.

It was purely as an official and student?
Yes,

The fact that you were a nephew of his did not
make any difierence?
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56.

A, T did not feel that.

Q. He said nothing or did nothing that made you
feel that he was taking slight interest over
you; because you were his nephew?

. No,
. At the time you entéred the University?

A
Q
A, Then he was interested.
Q. How?

A

. He was asking me how I was getting on with my
work. 10

Q. Was he not your tutor?
A, He did not give me any special help.
Before I Joined the Varsity when I had some diffi-
culty in some studies at the St. Joseph's College
he did help me. After I joined the Varsity I did
not go to him for such help.
Q. When you had little difficulty in your studies
at the University did you go to any Lecturer
or Professor?
. Yes; to Dr, Cruze. 20

A

Q. To the Professor?

A, He had given me no special help.
Q

. He did not show the slightest interest in you
when it was known that you had been suspended?

A, Not during that time.

Q. Even though you were suspended from sitting for
examination your uncle did not take any inte-
rest at all?
A, He did not come to me.
Q. Did he go to anyone else? 30
A, T do not know.

He is not on good terms with my mother; he could
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have got Information from my mother. He was on
good terms with me, There was no reason why he
should have not aclted me about this trouble. There
13 no reason why he should not have asked me about
this matter. He was not angry with me, Although
I used to meet my uncle frequently he did not ask
me about this matter nor did I tell him, because
that was a delicate subject.

Q. Was 1t delicate to you or both?

A. To both,
Q. Why?
A, Because he was the Professor of Zoology and I

was his nephew,

Q. Was that the only reason or did he have any
connection with this question paper?

A, He must have had as the Departmental head.

Q. Was he also not a member of the Board of
Examiners?

A. As far as I know the heads of Departments are
on the Board of Examiners,

Q. Apart from that general knowledge do you tell
Court. that you do not know that your uncle was
a member of the Board of Examiners for the
Zoology B paper?

A, As head of the Department of Zoology I know
that he was an examiner,

Q. Do you know that in fact he has something to do
with the setting of question papers?

A. As Head of the Department he has.

Q. Do you know that he was one of the Examiners in
the Zoology paper before your examination?

A, That I do not know,

There are 4} examiners on each Board. I do not
know that two of those U4 examiners set the Zoology
papsr. I do not know that 2 members of the Board
set the question paper, Professor Mylvaganam was
also a member of the Board of Examiners as a Head
of the Department,
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Ao

58.
That is this very Board of Examiners who are
concerned with the Zoology paper?
Yes,
You did not regard that as being a disqualifi-
cation for his sitting on that commission of
inquiry?
I do not know that.
You do not say that because he was a member of
the Board of Examiners, it was a disqualifica-
tion for him to be a member of this commission?
Now I say that after legal advice.
Independently of legal advice would you not have
thought that there was anything wrong of his

being a member of the commission?

I do not know law,

Because I do not know the exact procedure that

should be followed for such things I cannot say that.

When I saw him I knew that he was a member of the

Board of Examiners;

at that time I did not think

that it was unfair for him to be there,

Q.

When did you come to know; at what stage you
were advised that as the Dean of Faculty that
he should not have been one of the commission-
ers?

I was not given that advice,

Because he was the Dean of Faculty he was not
to have been in that commission?

No:

You were at no stage advised, be cause he was
the Dean of Faculty or a member of the Board of
Examiners he should not have been a member of
this commission?

Not on the ground that he was a member of the
Board of Examiners of the Dean of Faculty.

Neilther did you think that he was disqualified
because of either of those reasons?

10
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A,
Q.

A.

Suspension of a student is being talked by students;

T do not think.

Nor dld your lawyers advise you that because he
was the Dean of Faculty or because he was a
member of the Board of Examiners, that he
should not have sat in that commission?

Now after I filed this action the lawyers ad-
vised me that he should not have been a member
of that commission, because he was a member of
the Board of Examlners,

The question of his being the Dean of Faculty
was not regarded as a disqualification for his
being a member of the commission?

Yes; 1t was not a disqualification.

In the course of those 4 years that you were in
the Unilversity, was there any single other case
of a student Leing suspended or disqualified as
you had been, on the ground of their being pre-
knowledge of a question?

I do not know; I have not heard,

A matter 1like that, if it does exist, will soon
become common knowledge to the students?

I have not heard,

as far as I know I have not heard of such a thing.
This would be of great concern to the head of that
particular Department,

Q.

As far as you are aware Professor Fernando took

no interest in the matter of your suspension or

inquiry?

No.

Nothing that you had heard since the date of
this inquiry suggests that he has taken any
interest in the matter?

No.

Nid the profcssor attend this inquiry at any
stage?
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A.

60.

I do not know.

Do you know that the Vice-Chancellor has had a
talk with the Professor?

The report of the commissioners states so.
Apart from that you do not know at all that the
Vice-Chancellor had a talk with the Professor?
No.

According to the report the Vice-Chancellor and
the Professor had discussed this matter?

Yes.
Do you accept that as a correct statement?
4s far as I can remember the report says so.

If the reports says so do you say that it is
incorrect?

That I cannot say.

Do you think that a false statement had been
made in that report?

I cannot say.

That was the report of the commission of
inquiry?

I do not know whether it was sighed by the three
commissioners; 1t is not purported to have been
signed by all the three,

(Shown P11). I got this document.

Whether it is signed or not will you accept it
as a correct copy?

I have not seen the actuwal orilginal report;

therefore I am not in a position to express

any
opinion about P11.

(Paragraph 2 of Pll put to the witness).

According to paragraph 2, Professor Fernando
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61,

had glven evidence before the members of the In the District
commission? Court of
Colombo
A, Yes, —
s 1
Q. Do you accept that as a correct statement of Pésigtiff S
fact? . ence
A, T do not know; 1t 1is so stated In the report, No. T
but I have no grounds to doubts 1ts accuracy or
veracity. gégéglFernando,

Q. In spite of the fact that according to this re- Eﬁaginaﬁion -
port and despite the fact that Professor Fern- continued,
ando has glven evidence do you still tell Court
that neither rrofessor Fernando nor you dis-
cussed this matter of the allegation against
you?

A. No; never,

Q. Were you asked by the members of the commission
not to discuss this with anybody?

A. No.
Q. What reason was there for you not to?

A, On this matter I treated him as the Professor
of Zoology and not as my uncle,

Even as Professor of Zoology I did not go and tell
him that this was the way how I was treated in this
matter.

Q. As the head of the Department he should have
taken interest?

A, As Professor he took no interest.

Q. If he had not been your uncle, but had only
been the Prolessor of Zoology, could you have
gone and told him how you had been treated by
this commission?

- A, I would not have told him how I had been treafted.

Q. But you would have told him how you were treated?

A. I would have told him only after I gat the
letter of suspension and not during the course
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62.

of the inquiry.

Nothing was stated during the course of the inquiry

that the inquiry was

confidential; only the

letter was confidential.

Q.

A,

Because of the word '"confidential" on those
letters, even if the Professor had not been
your uncle, you would have thought 1t 1s not
right to tell him anything about 1t, merely
because of the word "confidential"?

Yes,

I do not know whether he received any letter marked

Yeconfidential',

I cannot dve a reason why he was

silent over this matter.

You can give no reason at all why your uncle
took no interest in this inquiry as your uncle
or Professor of Zoology?

Because it was a delicate matter.

What is the delicacy in this matter?

Because it was concerning him also,

You knew at the time of the inquiry that it
concerned the Professor?

During the inquiry; about the Zoology paper I
knew it was a delicate matter and it had affe-~
cted him also,

What made you realise that it was delicate as
far as he was also concerned?

Because the paper was on Zoology.
Why should it be delicate?

He was the head of the department.

-The inquiry
was confidential.

You realised that because he was the head of the

department he also might be in some way involved

in the inquiry?
I did not know that he was involved in i%t.

You thought that he might also get involved in
it?

10

20

30



10

20

30

63.

l’\. NOQ

Because he was the head of the department I did not
want to tell him, Even If he was not affected by
this inquiry I would not have told him, because it
was a confidential matter. I cannot tell that i1if
the word "confidential® was not on that letter
whether I would have told the Professor or not.,

Miss Balasingham was a student whon I knew from
1948; we were students together attending lectures
together and practicals together. I generally kept
to myself; I talk with other students.

Q. There was no ill feellng between you and Miss
Balasingham?

A. No; we were not good friends,
Q. There was no ill feeling between the two?

A, In the first year it was alright; that was in
1949, In the early part of 1950 we were not
on good fterms,

Somebody had fooled her, and I was friendly with
those boys; and she got angry with me, I do not
know why she got angry with me,

Q. You assumed tnhat she was angry with you?
A, Yes.

Q. You wre not angry with her, but she was angry
with you?

A. I could gather that other boys were fooling her
and that I was friendly with them, Over a
trifling affair she misunderstood me and ceased
to talk to me; I learnt of it later, She did
not snub me, Stopped smiling and talking.
There was still a spirit of aloofness on her
part. There was no other ground of 111 feel-
ing; she thought I was responsible for the
mischief done by the other boys.

Q. Do you suggest that that was a reason for her
to have made this allegation against you?

A. [hat can be one,
Q. Anything else?

A, Jealousy.
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64,

. Jealousy over what?
Jealousy over work,

. What was the jealousy?

= O » O

. Supposing I had faired well I would have better
prospects.

(To Court:

A, I do not know what the Professor
thought about me),.

I answered the papers well; after I answered the
papers I expected to get a first class. Before I
answered the papers I was anxious to get a class.
Before I answered the papers I was confident that

I would get a first class. I did not go about
airing that. I do not know why they were Jjealous
that I would get a first class. I say that all
this is an entire fabrication by Miss Balasingham.
I say that she falsely made up these German words.
I was shown at the inquiry her exercise book con-
taining the German words. I was shown that on the
first day of the inquiry being the words which Miss
Balasingham got from my book.

Q. Did you tell the Commissioners at once that
this was a fabrication of Migs Balasingham, as
she has been angry with you? I deny it?

A, I did not say that Miss Balasingham was angry
with me,

Q. Apart from denying did you give an explanation
as to how Miss Balasingham could have produced
those?

A, I could not have given an explanation.

I did not give any explanation how Miss Balasingham
could have got those words, I had no opportunity
to say to the Commissioners that Miss Balasing was
angry with me; I could not speak. They did not
allow me to speak on my own, They stopped me when
I wanted to speak. The Vice-Chancellor and Pro-
fessor Mylvaganam asked me to answer their question
and did not allow me to speak.

Q. Did you say - I want an opportunity to explain?

Q. Were you expected to get a class?
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A Yes,

Q Did they say no?

A. They sald answer our questions only.
Q

. Did you even cndeavour to say that Miss Bala-
singham was anzry with you?

. I had no opportunity to speak,

A

Q. Or on the secciid day?
A, Second day was worse.
Q

. What transpired on the second day?

A, Atmostphere there was such,

On the 2nd day I saw Miss Balasingham's legs through

the half door of the room of Mr. Block. Before I

went into the Board Room I saw Mr, Sivaprakasapillail,

Miss Y.M. de Silva, Mr. L.C. Morral, Mr. C.H. Fer-
nando and Mr., H.H.A. Indrasena coming out of the
Board Room; they came one after another at
intervals.

Q. Did they come out together or one after another?

(Mr. Wickramanayake objects to the question. He
submits that the evidence given in chief is
clear that each one of these persons was called
in one by one. Thls is distortion of evidence.
Question allowed, )

Q. Did they come together or one after the other.

A. As T entered College House I went upstairs; I
was seated there. Then I saw Mr. Sivaprakasa-
pillai after some time coming out of the Board
Room. He then entered Mr. Block's room,

Miss Balasingham was in Mr, Block's room. After
that I saw Miss Y.,M. de Silva, Mr. Morral, Mr. C.H.
Fernando and Mr. Indrasena; they were called 1n
one by one., After one was called in tanat person
was inside, and after some time he came out. There-
after another one went in. Each person was in the
Board Room betwecn 15 to 20 minubes,

Before I was calted I was kept walting for quite a
long time. Then I was called in and questioned.
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66.

Who put questions on that occasion?

As T went in Professor Mylvaganam grabbed at my
exercise book,

Did Mr. Keuneman also put questions to you on
the second occasion?

Yes,
Did he use this expression - I put it to you?

Nothing; he did not use that expression at all,

He put questions to you indicating to you that
certain statements have been made against you? 10
No. Not on the second day.

Neither on the 1lst day nor the 2nd day you were
confronted with the serious allegation of hav-

ing acquired pre-knowledge of the question paper
in German?

No specific charge was made.

Were you told that there was an allegation
against you that you had acquired pre-knowledge
of a question in German?

I was not told so.
charge was not used,.

The word "allegation" or 20

Were you told that there was some information
that you had acquired some knowledge of the
German question paper before the examination?

No .

Was anything conveyed to you at all either on
the 1st day or on the 2nd day that you had ac-
quired knowledge of that German question before
the examination?

Nothing definite, except for what was stated to 30
me within a few minutes of my arrival when I

was confronted with some questions. I was not

told anything definite about he charges., No
specific charge was made against me,

Except you were shown this exercise boock and
told that Miss Balasingham had got these words
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from your book nothlng has been told you?

No.

A1l what you understood was that she had got
some words from a book of yours?

Yes.
Nothing concerning the question paper?

They did not te¢ll me that those words appeared
in the question paper.

When the words were read out to you and when
the passage was read out to you, you realised
that the words were in the passage?

Nothing was told me to convey the information
that I had knowledge of those words before I
saWw the paper for the first time at the examin-
ation hall.

(ShownP6) Q. Where did you get knowledge that
such an allegation had been made?

A, T cannot follow that question,

You did not get knowledge of such an allegation

at all from anything said to you at the inquiry?

The letter stated so.

Nothing was said at the inquiry which made you
realise that there was such an allegation
against you?

Only what was said in the letter conveyed to me
that there was such an allegation.

But, nothing which was said at the inquiry con-
veyed to you the idea that an allegatvion had
been made against you that you had got know-
ledge of the question paper?

What question paper?

You do not know what question paper we have
been speaking of in this Court?

That is now., At that date I did not know what
the guestlion paper was.
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63.

At the inquiry I had no knowledge of which question
paper I had prior knowledge.

(To Court:- If the Commissioners gave me some
German words, it must refer to only the German
paper).

Q. It could not have referred to any other paper?
A, At that time,

Q. How do you explain this statcment in P6 para-
graph 19

What was that serious allegation referred to 10
therein?

A, My lawyers wrote this letter after the inquiry.

Q. You gannot say what the allegation referred to
in PO?

A, It was only after the Qbserver report that I
realised what the allegation was that was put
down in this letter.

Q. This says you were confronted for the first
time with this serious allegation on 21/5?

A, Yes, 20

T did not mean to say that I knew on 21/5 what the
allegation was., I came to know what the allegation
was only after I read the Observer report. It was
only then I came to know about the specific charge.
It was for the first time I realised that the in-
quiry had been about the German guestion in the
Zoology paper.

Q. Till then you did not realise that the inquiry
had any reference to any German question in any
Zoology paper? 30
A, Not in particular.

Q. And in particular you did not know what the in-
quiry was?

A, Yes,

Q. Even generally you did not know what the inguiry
was?
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69.

A, Yes,
(Last paragraph of P6 is put to the witness),

Q. Your complaint was that those who have given
untrue evidence were preferred and belileved
rather than you?

A. VYes.
Q. Miss Silva has also said that?
(Mr. Wickramanayaka objects to the question).

Q. In the report that was sent to you there was a
reference to Miss Silva that she had corro-
borated Miss Balasingham?

(Witness is referred to paragraph 4).

Q. According to this report the Commission had in-
formation that Miss Silva also said that Miss
Balasingham had told her about the list of words
before the exumlnation?

A, That is according to this report.

Q. And the report goes on to say "another student
Mr. C,H. Fern®ndo .¢.ee.¢..... t0old me about the
list before the examination?

A, Yes.

According to this report the Commissioners had that
information also. Mr. C.H. Fernando is well knhown
to me. There was 111 feeling and animosity bet-
ween we two. We had differences on religious
matters, He is a Roman Catholic and I am a Buddhist.
He said he wanted to become a Roman Cathollic Priest;
his behaviour was such I said I pity the Church.

I used to pass the remark, "I pity the Church and
incidentally those who come to you." I told that
to him in fun and he took that very seriously. He
took very serious offence at that. He was very
angry with me thereafter. Often and on I used to
tell him that. Now and again when he used to
speak to me on other subjects I used to tell this
to him. We were not bitter enemies; he would
talk to me and I would talk %o him. In spite of
my remark he spoke to me. He would have the same
amount of feeling that I had towards Miss Balasing-
ham, I did not tell my lawyers that C,H.Fernando
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was angry with me.

0.

I was not angry with him (P6

read out to the witness).

Q.

I am not in a position to attribute any other
motive ...... €xcept to say that it is possibly
due to Jjealousy or that she had been made use
of. You have not made any reference to the
fact that Miss Balasingham was angry with you?

Although she was angry with me I have not made

reference to that fact in this letter. I have
told my lawyers that she had strained feelings

with me.

You told your lawyers that that was one of the

reasons why she had made this false allegation

against you?

Yes,

For any justifiable reason at all?

Yes. |

Whg do you say "or that she had been made use
of " ?

This was put in by my lawyers.
Can you explain this?

I cannot understand what is meant by the words
"or that she had made been made use of".

You have not told your lawyers about this mak-
ing use of?
Why this anger; strained fezling.

Did you understand the words, "made use of" at
the time this letter (P6) was drafted?

I cannot now say,

Did you ask your lawyers what they meant by that
expression -~ "she had been made use of"?

Yes. I got the explanationg
remember,

now I cannot

Can you now recall whether you had anything at
all in your mind to tell your lawyers that they
had referred to the words "made use of"?
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1.

I cannot remember,

You cannot say that these words were used of
what partlcular matter and question?

I cannot.

You cannot say who was making use of her?

I do not know,

Did you have anybody in mind who could have
made use of her to make these false accusations
to you?

A certain member of the staff - Zoology Depart-
ments. I do not know whether he is here in

Court. He is Dr. Keerthisinshe.

Why did you look round the Court to see before
you gave answer?

I wanted to point him out.

Mr. C.H. TFerncndo was apparently in talkilng
terms in spite of this displeasure about your
remarks about his becoming a priest in the
Catholic Church? ‘

Yes,

Do not students help each other in drawings,
notes or 1n any difficult passage etc.?

Yes,
In the meaning of German terms?

No. In class they help each other but not out-
side class.

They would help ecach other in the drawings,
notes?

Yes, particularly with lecture notes.
Drawing notes?

There is no helping in regard to the drawing
notes. Fach traces with the specimens.
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2.
Have you helped any of your students by making
available to students your drawings?

Yes, to first year M.B.B.S. students. I was
a demonstrator in the class.

Have you at any time helped any of your fellow
students by making available to them your notes

or your drawings?

No, never,

Are you aware that according to this report Mr,
Fernando has been making a copy of some drawing 10
from one of your books?

I am not aware of that.

Is it possible that he has copied it without
your being aware of it?

Yes, it 1s possible.

In other words your note books may have been
accessible to other students without your being
aware of 1t?

Yes.

In the same way 1t is possible that Miss Bala- 20

. singham would have got hold of one of your note

books contalning the drawings, etc.?

Yes, 1t 1s possible.

Students sometimes take the notes without per-
mission or without the knowlcdge of other

students?

Yes.

Indrasena and Morell were your friends?

Yes.

There was no ill-feelilng between you and them? 30

No.

You have kept a copy of the report which was
sent to you?
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7.

Yes.,
You have that copy with you now?

Yes.

Accordlng to paragraph 4(3) of the report,
nelther the Vlice-Chancellor has nor the other
Commlssloners have belleved the evidence of
Indrasena or Morell?

Yes, that i1is <o,

They have glven evidence in your favour?

Yes.

Your complalnt is that the Vice~Chancellor be-
came satisfied that you has acqulred a pre-
knowledge of the question paper by rejecting
the evidence of your witnesses and yourself
and accepting the evidence of Miss Balasingham

and Miss Silva?
No, I did not make any statement like that.

Now 1s that your position?

That I cannot say. It depends on what they
have to say.

Is it your case that the Vice-~Chancellor should
have believed your evidence?

Yes,

Is it your case that the Vice-Chancellor should
not have been satisfied on the evidence of Miss
Balasingham?

Yes,

That he should not have accepted their evidence
in preference to yours?

Yes,

The report is the report not of the Vice-Chan-
celbr alone but of all the three Commissioners?

It is the report of the commission of 1nquiry
consisting of these three persons. '
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T4,
It is not the report of the Vice-~Chancellor
alone?
No.
It is the report of all three of them?
Yes.
The Vice-Chancellor says in this letter P9 that
in consequence of the inquiry the Vice-~Chancel-
lor is satisfied about your guilt?
Yes,
What you want to stress is that he was satisfied
as a result of the inquiry held not by him alone
but by all three of them?
Yes,
Of whom he was one?

Yes.

According to the wording in the General Act of
the University he has to be satisfied?

Yesl
He says he was satisfied?

He says he was satisfied in consequence of the
inquiry by the three of them.

You say that the inquiry should have been by him
alone?

Yes.

That the Vice~Chancellor should not have been
satisfied upon the material placed by them
before the Commissioners?

Yes,

That is because he should not have rejected
your evidence or the evidence of your friends
Indrasena or Morell?

That I cannot say.
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Is that not your case?
I say he should have accepted my evidence,

Then Indrasena and Morell?
them on your behalfl?

You did not call
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You did not give the names of any of your wit- -
nesses? g.F.w.Fernando,
ross-
No. I was not asked, ggggigsgéon -

You say that you were not asked by the Commis-
sloners as to whether you have any withesses?

When I was shown the exercise book I said that
they must have been corrected by Dr. Cruz and
I pointed out that Dr., Cruz corrected those
papers,

What you meant to say just now was that you
indicated to them that Dr. Cruz can support your
statement?

Yes,

In that case you suggested that Dr. Cruz should
be a witness for you?

Yes,

Did you indicate in any other manner that any
other person should be a witnhess for you?

No.

The charge ncw is that you have got knowledge
of the German questions in the Zoology paper?

As far as I can remember the allegation made

to me in writing was that I had acquirel one or
more of the wuestions in the Zoology paper set
for the Science examination,
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76.
When you went for the inquiry questions were
put to you on that matter alone?
Yes and about the practical paper also.
That was the basis of the whole inquiry?

Yes, and occasionally they touched upon the
theory also but not very much.

Apart from your denial were you in a position
to call anybody else to provc that you had not
seen this paper?

How could I have called anybody else,

You had only your own denial to rely on?

Yes. I did not copy or get these words from
anybody else.

Therefore, you had cwly your own evidence to
rely on?

I could not have called anybody else to prove
that I did not have these words before,

Ultimately the case rested upon whether your
evidence was believed or the evidence of Miss
Balasingham and those who supported her?

Yes,

And so it happened that the commission rejected
your story?

From the letter of suspension I inferred this.

And also from this letter PO that the Vice-
Chancellor was satisfied about your guilt?

This says that he was satisfied in consequence
of the inquiry by the three ommissioners that
I did something wrong.

0f course that suggestion of the Vice-Chancellor
had to be hefore you were suspended?

I do not know the exact regulations about it.

Have you up~to-date not seen or familiarised
yourself with the examination procedure?
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No,

You have seen the calendar of the University of
Ceylon?

Yes,

You have seen 1t from the time you were a
student,

Not year to year,

In the particular year in which you sat for the
examination?

No, not in thut year,

Then when?

When I looked into the procedure for the pur-
pose of this case I found that it was the Vice-

Chancellor who had to be satisfied.

(Mr. Choksy marks as D1 the Calendar of the
University of Ceylon for the year 1950-1951).

You found that under this procedure it Is the

Vice~Chancellor himself who has to be satisfied?

Yes.

And he had written to you eariier in August
stating that he was satisfied?

In consequence of the inquiry,.

Then upon his being satisfied he has got to
report the matter to the Board of Residence and
Discipline?

I do not know the details of the procedure.

Do you say that up to now you do not know that
it 1s upon the report of the Vice-Chancellor
that he is mtisfied that something wrong has
happened that the Board of Residence and Dis-
cipline has got to act?

I do say and I think now that the Vice~Chancel-
lor had to be satisfied in the first instance,
then take appropriate action on his own and
thereafter report to the Board of Residence and
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8.

Discipline to take further action, if necessary.
It is the Board of Residence and Discipline that
can suspend you from sitting for future examina-
tions?
My impression is that the Vice-Chancellor can
suspend me. I do not know whether the Board
has power,
Then what does the Board do?
I do not know,
You have not read that part of the procedure
where the Board of Residence and Discipline can
act?
I have read that.

(page 159 of D1 put to witness)
You see regulation 82
Yes,
You have read that before?
Yes,
What do you understand by that regulation?
According to this regulation the Vice-Chancellor
can suspend me from sitting for future examina-
tions,
Did you read section 14 earlier?

Yes.

Sections 8 and 14 were considered when you con-
sulted your lawyers?

I do not know what the lawyers have read but I
have read sections 8 and 14,

(P14 referred to: the paragraph beginning "this
situation implies.,...." read to witness).

Did you understand the meaning of this paragraph
at the time it was drafted?
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Yes,
Do you stand by that position still?

That I cannot explain, These are all documents
drafted by my lawyers,

Did you read thls document at the time you
signed 1it?

Yes.

You understood it then?

Yes.,

You agree with the sentiments expressed therein?
Yes.

You did not put any questions to your lawyers
and ask them what they meant?

I asked them, They explained and I was satis-
fied.

So you were satisfied?

No. I do nct know the legal way of writing
and so I accepted this.

This means that the report is fair and without
prejudice to the accused person and there is
sufficient justification for condemning you?
You understood those words?

Yes,

And they correctly represented what is in the
report?

That I cannot say because I cannot exactly say
now what they really meant.

At that time you were satisfied that this para-
graph was a correct statement of ycur lawyers?

I put it to my lawyers, they drafted it and I
approved it,.

That means you accepted that as a correct state-
ment of your pesition?
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80.

Yes.

Did you approve of this paragraph that I have
read to you now,

Yes.,

Did you put any questions on this paragraph?
I cannot remember now.

You understand it at that time?

Yes.

And you understand 1t now also?

I cannot understand now what I would have meant
at that time,

What do you mean?

At that period.

Complete your sentence.

(no answer).

You would have understood it then?
(no answer),

Do you =say you are incapable of understanding
it now?

I cannot understand now the exact meaning of
that sentence,

What do you understand by that sentence now?
If the report of the commission of inquiry
which was sent to me is correct and fair, the
Board would be justified in condemning me,
(Witness is shown PT7)
According to P7 it was the Eoard of Residence
and Discipline that found you gullty of the
offence and suspended you indefinitely?

Yes,
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81.

That would be on the report of the Vice-Chancel-
lor after he was satisfied?

The report 1is of the commission,

But under the rules it has to be after the
report of the commission or the Vice-Chancellor?

I cannot remember,
What is your understanding of the Rules?

According to my opinion there is nothing in the
Statute which empowers the Vice-Chancellor to
appoint a commission,

So that according to your understanding it is
the Vice-Chancellor who has to be satisfied and
report to the Board?

He has to be satisfied, then suspend the student
and report to the Board.

(To Court:- . How many members are there on
the Board of i.esidence and Discipline?

A. I have no
Q. Why?

A, According to the calendar for 1950-51 there
have been nine members., )

idea,
Are

(Mr. Choksy marks as D2 the calendar for the
year 1952-53. He refers to page 24 wherein is
mentioned the list of members of the Board of
residence and Discipline as from October 1952).
(Witness is shown P14).
You state in that

graph 1) that the
usual difficulty?

letter (paragraph R sub-para-
actual passage was of no un-
Yes,

In sub-paragraph 3 you state that you have
attended classes for a period of three years at
an hour a week?

Yes.

During the term?

those not printed in that calendar?
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82.

Yes.

How many months do the terms extend?
Roughly about three months.

How many terms are there?

Three.

So 1in the course of these three terms you put
in an hour of work a week in German?

Yes.

The person who taught you was Dr. Keerthisinghe?

Yes.

Is that the German classes you refér to in sub-
paragraph 3%

Yes. And also when I was in the first year
B.Sc. under one Miss V. Reich.

That was also one hour periods?
Yes, from 4-5 p.m. in the day.

How often?

Once a week,

That was also during the term time?

Yes,

And you say that there was & resemblance between

the German terms and English words?
Sometimes in certain words.

And so you found it quite easy?
Meaning generally.

You can by the general meaning of the passage
say what the passage deals with?

Yes and draw the rest in your imagination.
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(To Court: Q. Have you come across this passage
in the course of your research?

No, never,

Do you know from where your passage was taken?
No.

Have you found out since?

No.

You still do not know?

No.

According to the report of the commission it
came from a book which Professor Fernando had?

It may be.

You read the report of the commission?
Yes.

And you kept a number of copies of it?
Yes.,

According to that report the passage came from
a book which Professor Fernando had?

I cannot remember.

(To Court: Q. Have you ever seen this book in
his library?

No.

Have you walked into his private library?

He has no private library.
tion of books in his house.

He has a collec-

Is that not a library?
(no answer).
Have you had access to that library?

Yes,
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8.

Have you taken books from that library?
No.

What do you mean?

I go to the room,

Do you tell Court that you have not taken a
single book from the shelves and looked at them?

Yes, I have had access to thom.
You have referred to them?
Yes.

Did you make use of them for the purpose of 10
your studies?

No.
Then why did you refer to them at all.

I looked at the diagrams of art and I took books
on general topilcs,

Do you say that he had no books on Zoology 1in
his library?

I have seen some Zoology books in his library
but I do not knhow whether they belong to his
home library or not. 20

If he has borrowed any books from other librar-
ies they will have the seal?

I have not gone through all the books,

Have you gone through any Zoology books from
his library?

No.

The only books you have referred to are on works
of art?

Yes and on other subjects too.
Tell us what? 30

The Encyclopaedia of Brittania.
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The only thing you avoided was Zoology?
I did not read any Zoology books,

Did you read any passage on Zoology in those
books you referred to?

No, never,
Other books you have taken?
Yes.

Why did you avoid taking any books m Zoology
from your uncle's library?

Because I could have taken the books from the
University library.

For your research work or for your reference
did you not have occasion to take any book on
Zoology from your Uncle's library?

No, not the books in his library.

Did you refer to any books available in his
University office?

When we enter his office he gives students books

on Entomology.
That was the subject he was lecturing on?
He was lecturing on other subjects too.

In the Final Year only to you and Miss Bala-~
singham?

Yes, on Entomology.

How many in other years?

In the final year there were two students.
Earlier years?

In the second year two students,

Tn the first year, how many students?

I cannot remember,
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86.

(To Court: Q. In the final year you had no
lectures from Professor Fernando on Entomology?

No.

But all that he did was to give books to the
two of you?

Yes.

He used to keep the books in his cupboard under
lock and key?

I do not know that, but they were from the
University library. 10

Did he not have books of his own in the
University office?

Yes, he had and those too he kept in his office,

some on the table, some on the shelves and some

on the cupboard.

Has your uncle given you or Miss Balasingham

any books on Zoology from his room in the

University?

Yes, Entomology by Innons.

Did he give any other books dealing on Zoology? 20

He used to give us journals,

Do these journals contain any German or Spanish
passages?

No, they contain only English articles,

In English articles do you find reference to
German works?

Yes,

For the purpose of your research you have re-
ferred to German works?

Yes. 30

In the two articles you have published you have
referred to German works?

Yes,
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Have you seen those German works in the In the District
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In Professor Fernando's library? Plaintiff’s

Evidence
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Where else? E.F.W.Fernando
Y e . . C 3
In the Zoology Department, library of the gzgiigation -
University. cbntinued.

Professor Fernando at no time either gave you
or Miss Balasingham any book on Zoology?

He has given,

Any books dealing with leaches?

No.

(To Court:s Q. In which category do leaches

come?
A. They come under Invertabrites).

(Paragraph 10 of P11 put to witness).

Generally two examiners colloborate and set the
paper?

I do not know the procedure adopted in regard
to the setting of the paper.

Surely you must know that? There are two
internal examiners and one external examiner
for each paper?

No, I do not know that,

This pointedly repeated the fact that the pas-
sage came from a book in Professor Fernando's
study?

Yes,

Did you inquire from your uncle whether this 1s
a correct statement, viz. that the passage in
question came from a book which he had?

No.

Did you ask him "is it correct that you pointed
out the passage to Mr. Keerthisinghe and he
approved of the passage."



In the District
Court of
Colombo

Plaintiff's
Evidence

No. 7

E.F,W,Fernando,
Cross-
Ixamination -
continued,

o » o

88.

No.

You made no inquiry at all?

No.

Although it was stated here that your uncle
suggested this particular passage to Mr. Keer-
thisinghe for the paper?

No,

Do you know what the locked cupboard that is
referred to in this paragraph is?

No. 10

Have you seen a locked cupboard in Professor
Fernando's room?

There are so many cupboards in his room,
All under lock and key?
I suppose s0.

Do you think that this statement in paragraph
10 in any way affects your uncle?

It concerns your uncle,
Yes,

In spite of this statement you never troubled 20
to find out whether that was correct or not?

No.,

(To Court: Q. Have you tried to find out whether
there are any other copies of this book anywhere
in the Island?

A. No.)

Do you now know from what particular book this
passage was taken?

No.
You did not try to find out? 30
No.
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89.
Was there any 1ll-leeling between Miss Silva
and you?
No.

No reason at all why she should make any adverse
statement or implicate you?

No.
And C,.,H. Fernando?
He and I had strained feelings.

Did your uncle in any way help you in your re-
search work in connection with Zoology?

Yes,

In what way?

He suggested research problems to us,
To us, meaning?

To myself, Morell, Miss Balasingham and another
student, one Silva,

Suggested what?

The research problems,
That was all he did?
Yes.

Did he give you any particular help in connec-
tion with these problems?

Yes, whenever there are any difficulties we are
expected to go to him and ask how we should do.

Did you avail yourself of whatever help that
was given by Professor Fernando in that connec-
tion?

Yes,

On what?

In Fluke found in the Jjungle and tiny insects
like grasshoppers.
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90.

What was the nature of the help he gave you
there?

Whenever I do research work on these insects
and find it difficult I go to him and get it
explained.

For the purpose of your research work you had
gone for his help?

Yes,

But in connection with your own studles you did
not go to him? 10

No.
You had a particular reason not to go to him?
No, there was no necessity for me to go to him.,

It means you understood everything so well that
you did not think it necessary to go to him?

Yes and besides he is a very strict man and he
jumps down your throat at everything.

In connection with your research work too he
Jumped down your throat?

Yes. But I had to go to him. 20

In connection with the Zoology course did you
go to anybody else?

Yes,
To whom?
Dr. Cruze.

He was not the sort of man wno jumped down your
throat?

No.
On what subject did Dr. Cruze lecture on?
Parasitology. 30

Did he lecture on any subject to you specially?
No.
Dr. Cruze was hever your lecturer?

No,



10

20

30

=)

> O r o 9 » O r O

o o o O

91.

Then what was the reason to go to him for help? In the District
Court of

He was good 1In Parasitology and whenever I went Colombo

to him he showed some interest in helping the

students, Plaintifr's

Your uncle would not show that interest? Evidence

No, he was very strict. No., 7

Who was milder, your uncle or Mr. Keuneman? gégég:Fernando,
Examination -

That I cannot say. continued.

How did Mr. Keuneman compare with your uncle?
Mr. Keuneman was better,
Certalnly not a man who Jumped down your throat?

He was not ready to listen to me in everything
but he did not jump down my throat.

Nor dld Professor Mylvagnam?

No,

Nor dld the Vice-Chancellor, Sir Ivor Jennings?
No.

In fact is 1t correct to say that Sir Ivor did
most of the listening and allowed the others to
question?

Yes.

Occasionally he put a question or two to clear
up some question that the other commissioners

were putting?

Yes, but I was not given a fuller opportunity
to explaln myself.

Do you say that Sir Ivor also stopped you from
answering?

Yes, before I could answer one question he put
another.

The other two gentlemen also did the same thing?

Yes.
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92.
Professor Mylvagnam is also a member of the
scrutinishing committee?
Yes.

What are the functions of the scrutinishing
committee?

Only now I have come to know, after the filing

of this action, that the scrutinishing committee
checks up the question papers or something like

that.

What do you mean 'something like that'? 10
I do not yet know exactly what they do.

Even now you do not know exactly what they do?

When question papers are set they read through
the question papers.

All along the gquestion papers go to them?

Yes,

Not the answer papers?

No.

What do they do with the question papers?

They moderate., 20

Do you say that that disqualifies Professor
Mylvagnam from having been on the commission?

That is what my lawyers say.

Never mind what they say. You knew that he
was a member of the scruitinising committee?

Yes,

You knew that fact when you attended that
inguiry?

Yes,
And you also had nhformation before you went 30

for the ingquiry that he was a member of the
Board of Examiners?
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Yes,

And Dean of fthe Faculty of Scilence?

Yes.

Did you consider that anyone of those three
positions would have made him unfit to be a
member of the commission?

Yes,

Even at that time before your lawyers told you?
No, not at the time of the inqguiry.

Not until the lawyers told you?

Yes.

Till then you did not think that Professor
Mylvagnam was unfit to be a member of the
commission?

Yes.

It was a very serious matter that they had to
investigate, viz. as to whether a student had
got pre-knowledge of the question paper or not?
Yes,

And in those circumstances it would be reason-
able for the Vice-Chancellor to get the Dean of
the Faculty to assist him?

Yes., .

And to be present at the inquiry as head of the
Faculty?

That I cannot say.

Do you think it would be unreasonable to have
the head of the Faculty when an important
question like that was belng inguired into?

I do not know that.

At that time you did not think that there was
anything wrong?
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9%,

No, I did not know then,

(To Court: Q. Then your grievances have incre-
ased with the legal aid you have had?

A, Yes.)

Certainly as far as Mr. Keuneman was concerned
there was nothing that you could have said
against him as a member of the commission
before the start of the inquiry?

Yes, nothing at all,.

And after the inquliry was there any complaint 10
you had against him?

No.

After the inquiry did you come to know of any
fact which would have disqualified Mr. Keuneman
from being a member of the commission?

Yes,

What was that?

That he should not have been on the commission?

Any reason personally to him?

Yes, because he is a member of the Unilversity 20
Council,

You discovered that after the inquiry was over?
Yes, Jjust when I filed this action.

You say that that disqualified him from being a
member of the commission?

Yes.
Why is that?

Because he is not a member of the Board of
Examiners and he should not know the marks.

Therefore he would have been disqualified from 30
being a member of the commission?

Yes.
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Then only members of the Board of Examlners
should know the marks?

Yes,

And therefore only they could be on the Board?
Yes,

Not outsiders?

No. My position 1s that an outsider cannot be
on the Board of Ingulry.

A member of the Board of Examiners would be en-
titled to know the marks?

Yes,

And therefore it would not be a disqualification

for him to be on the Board?

No.

Mr. Keuneman telng an outsider he should not be
on the Board?

Yes because he would come to know the marks and
according to the Act, he should not be on the
commission. According to the Act anyone who
is not a member of the Board of Examiners or
the Senate should not know the marks and there-
fore as Mr., Kcuneman was a member of neither he
was disqualified from being a member of the
commission,

(P9 is read out to witness).

PO states that the Vice-Chancellor had already
informed Professor Fernando that the Vice-Chan-
cellor was willing to allow Professor Fernando
to read the report in the Vice-Chancellor's
office and to pass to you a gist of it?

That is what the letter says.

On reading the letter, did you not ask Professor

Fernando, "Look here, did the Vice-Chancellor
make such an offer to permit you to see the
report in his office"?

No, I dild not ask him,
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96,

The Vice-Chancellor also says that since Pro-
fessor Fernando has not availed himself of the
opportunity, he is sending you a copy of the
report. Did you ask Professor Fernando why he
had not availed himself of the opportunity that
the Vice-Chancellor had given him to see the
report?

I did not ask him anything.

At no stage have you asked Professor Fernando;

even long after the inquiry «nd report was sent 10
to you?

No.

You have never up-to-date asked him whether the
Vice~Chancellor had offered to show him the

report?

No.

Nor have you asked him why he did not make use
of the opportunity to see the report?

No.
Up-to-date you have not? 20
No.,

He has not interested himself in this matter
up-to-date?
No, I do not know,

Has he been attending consultations between
yourselves and your lawyers?

Yesterday he was in consultation with my Senior
Counsel.

Were you present or not?
I was present. 30

Was that the first time that he attended con-
sultatlion between yourself and your lawyers?

Yes,

Is he present in Court today?
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Yes,

Was he 1n attendance in Court on the 24th of
March?

Yes,

Is he glving cvidence for you?

I do not know, It 1s left to my laywers,

Did Professor Iernando interest himself on your
behalf on or about the time you were suspended
from sitting for further examinations?

No.

In no shape or florm?

No.,

Never spoke to you or asked you about 1t or
discussed about it?

No.

Did you discuss about it with him?

No.

Or speak to him about the matter at all?

No, never,

Whenyou were asked to attend the inquiry which
was held by the three gentlemen, did you see
Professor Fernando?

When the inquiry was held by the three commis-
sioners I did not see Professor Fernando at the

inquiry.

Did you tell him that you had been summoned to
be present?

No.

You told Court on the previous trial dates that
on one of the occasions when you attended the
inguiry, you saw Miss Silva?

Yes.
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And Mr. C.H. Fernando?
Yes,

And Mr, Morell?

Yes.
And Mr. Indrasena?
Yes,

You saw them entering the room where the
sioners were whilst you were outside?

conmmis-~

I was seated outside the room where the inquiry
was being held, 10

And you saw whom?

I saw the persons whom I have mentioned being
called one by one and I saw them leaving one by
one,

Did you see Professor Fernando being called at
any time?

No.

Did you give your lawyers instructions for the
drafting of the interrogatories which have been
served in this case for answer by the Vice- 20
Chancellor?

I placed all the facts before my lawyers and
they took the necessary steps.

Did you tell them that the evidence of Professor
Fernando had been taken by the Vice-Chancellor
alone?

No.

(Interrogatory No. 3 put to witness. Objected

to).

Did you see any of these interrogatories? 30

After it was drafted I saw them.

(Shown interrogatory No. 3 from the record).
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Q. You remember seeing that interrogatory after it
was drafted?

A, Yes,

Q. Did you give Instructions for that interrogatory?

A, I did not give any particular instructions. I
placed all the information before my lawyers
and they drafted the interrogatorics.

Q. Did you tell them that the evidence of Professor
Fernando had been taken by the Vice-Chancellor
alone on one occasion?

A, No.

(Report P11 shown to witness).

Q. Did you read through the report that had been
sent to you?

A, Yes,

(Paragraph 7 of report PLl shown to witness).

Q. Is there any reference in the report other than
what I have read out to you to suggest that Pro-
fessor Fernando had given evidence alone?

A, I do not know. I cannot remember the report
fully now,

Q. Certainly you have not given those instructions
to your lawyers?

A, I produced all the documents before my lawyers
and instructed them,

Q. (Shown a letter marked D.3). Is this in your
handwriting?

A, Yes,

Re-examined

Q. You sat for an examination?

A, Yes.

Q. You were written to by the Vice-Chancellor and

you went before three persons and answered
guestions?
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100.
Yes. Those three persons were the commission-
ers appointed by the Vice~Chancellor,
You were ultimately informed that the Board of
Residence and Discipline had suspended you
indefinitely?
Yes,
With regard to the incidents concerned in this
matter have you placed your facts before your
lawyers?
No.
Have you placed your facts before your lawyers?
Between the date of the examination and the
date of the suspension I dld not place my facts

before the lawyers.

No, for the purpose of this case did you place
your facts before your lawyers?

Yes,

You have testified to certain facts before
Court?

Yes.
You swear that those facts are correct?

Yes.

So far as legal rights are concerned, are those
matters of which you have an understanding?

No.

You said that you became aware that the Vice-
Chancellor was the person who had to be satis-
fied; when did you become aware of that fact?

After I mentioned my case to my lawyers.

Thereafter a number of letturs have passed bet-
ween you and the University authoritles?

Yes,

Did you write them yourself or were they drafted

for you?
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They were drafted by my lawyers,

You have been asked a number of questions about
Professor Fernando and the relationship between
Professor Fernando and yourself and whether you
had access to his library, and so forth?

Yes .

You draw the Court's attention to paragraph 12
ol report PL1L?

Yes,

(To Court: Q, For a first division how many
marks should you get?

A, I do not know exactly.

Q. How is the marking done; by letters of the
alphabet or by numbers?

A. I do not know the system of marking).

No. 8

EVIDENCE OF DR. HILARY CRUZE

. Hilary Cruze: Sworn,

Lecturer in Zoology in University of Ceylon.

You are the lecturer in the subject of Zoology
in the University of Ceylon?

Yes.

You have been functioning as lecturer since
what date?

Since 1949 after my return from England.

You were I believe a student of the University
of Ceylon?

Yes.

And you obtained an Honours degree in Zoology?
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Yes, a London degree while the examination was
being held by the London University; I got a
second class.,

Nobody got a first class in Zoology when the
London University was conducting the examina-
tion?

No.

After you got the degree did you function in
any other capacity?

Yes, I came on to the staff immediately as
Demonstrator and Assistant Lecturer. I ob-
tained a Scholarship while I was Assistant
Iecturer and thereafter I came as Lecturer on
Zoology.

So far as the plaintiff iIn this case was con-
cerned at the time he was gevting ready for the
final examination was he doing any work?

He was Demonstrator under me for M.B., students.
Prior to that did he work?
Under me as a student.

When?

From 1949 to 1952 he was in the department.

Apart from knowing him you had occasion to be
able to notice his abilities?

Yes,

What was the opinion you had formed about his
abilities?

(Mr, Choksy objects to this question. The opi-
nion of any particular lecturer on the capacity
or otherwise of this plaintiff is not relevant
at this present inquiry. Secondly, this evi-
dence is not relevant because the only question
is whether or not the Vice-Cnancellor was satis-
fied that the plaintiff had prior knowledge of
certain questions in the German paper.

Mr, Wikramanayake says this Court has to decide
whether the principles of natural justice had
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been meted out in the case of the plalntiff,
Further the plaintiff has been cross-examined
on the basls that he was incompetent and there-
fore tried to bhe dishonest. This witness has
had the opportunity of testing the abllity of

plaintiff and he is competent to form an opinion.

Therefore his opinion 1s relevant,
question to he put),

I allow the

He was a brilliant student.

What do you mean by brilliant student.

He was a first class student,

What could he have got?

As far as the final examination was concerned

I cannot say, but so far as the particular paper
was concerned he was of the first class.

He was a Demonstrator in the Unilversity?

Yes.

What were his functions as a Demonstrator?

He had to instruct the students.

Did you have an opportunity of testing his
knowledge?

Yes.,

Those students to whom he gave instructions
came to you?

Yes,

And with those instructions you formed the opi-
nion that the plaintiff was efficient?

Yes,

You know that the plaintiff was doing research
work?

Yes,

A number of students have gone through your
hands in the University?

Yes.
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104,
In relation to the other students, how do you
compare this plaintiff with the others?

He was the best in the batch of that particular
year,

With regard to the other batches, did he com-
pare well with them too?

Yes,
What was your special subjec®?
Parasitology.

Has the plaintiff come to you and dlscussed 10
matters with regard to this subject?

Yes,

In the course of discussions, were journals
referred to?

Yes,

What Jjournals?

Journals relating to the particular subject.

In what language?

In English and German.

Relating fo this particular incident, when was 20
it that you first became aware of the fact that
an inquiry or investigation was going on?

I received a telephone call from the Secretary
to the Vice-Chancellor asking me to come to the
Vice-Chancellor's office in the morning.

Did you go?

Yes,

At the time you went did you know that it was
relating to any investigaticns in regard to

tThis plaintiff? 30
No.

When you went there, who was present?
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The Vice~Chancellor,

Was there anybody ec¢lseé present?

No.

What did the Vice-Chancellor tell you?

When I went there I did not know what it was
about. I had a certain thing at che back of
my mind and I asked him whether 1t was about
that, that he sent for me, He sald that 1t was
not about that and he then brought up this
matter and said that there had been a leakage
of questions in the German paper and he took
out a book from the drawer and showed it to me.

What did he aslk you about that exercise book?

It was shown to me and he asked me whether I
had seen the book, I looked at the book and
sald that I had seen it, Then he asked me to
turn the pages. I looked at two or three
pages and found there were some notes on Psy-
chology, more on Botony than on Zoology. Then
he took the book from me, turned to the middle
and showed it to me,

What was there in the middle of the book?

On the right I saw a drawing and then there was
a correction. I identified the correction as
one made by me.

Did you tell the Vice-Chancellor that it was
one of your corrections?

Yes,
What did he tell you then?

He was taken aback, Then he said, "'Oh, you
see, we have gone into this matter very care-
fully and the case 1is stronger against the
plaintiff." I told him that I did not come

to decide about that. I told him chat that
correction was mine and if he had any doubts
about it that he could give it to a handwriting
expert and settle the matter.

As to his findingsyou were not concerned?
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106.

No.

What was there that helped you to 1denify it as
your drawing,

That was a drawing by this student and I had
stated "going on" which is a famous correction
of mine.

What was indicated in that drawing was written
in pencil?

Yes.

Did you also say that apart from the hand-writ-
ing you were also ®le to recoghise 1t?

Yes.

You made 1t perfectly clear to the Vice-Chancel-
lor with those words you have mentioned now?

Yes, there was no doubt in my mindabout it.

Did you have further discussions with the Vice-
Chancellor on that day with regard to this
student?

No.

Did you refer to the student's capabilities on
that day?

Yes. He told me, "Well, you know this student
is not a very bright student". I told him
that it was not so and I considered him to be

a brilliant student.

There was only the Vice-Chancellor present at
that time?

Yes.,

Did he make any reference on that day to his
relationship to Professor Fernando?

Earlier, when he introduced the case to me. I
said that plaintiff was related to Professor
Fernando and that I knew about it. I said that
I was very sorry to hear about this but that

the plaintiff was a brilliant student. Then
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he asled me why I said that. I told him that
it was so much an embarrassment to our Professor
but that the plaintiff was also brilliant and
that he had had a hard time.

In that Faculty had there been a certain degree
of want of harmony amongst the staff?

To be very frank it is in a very bad condition,
You mean the state of feeling?

Yes.

The Professor is Mr. Fernahdo?
Yes.

The lecturer is Mr. Keerthisinghe?

Yes.,

Have they been on speaking terms for the last
20 years?

(Question objected to).
Have you associated with them on the same staff?
Yes.

To your knowledge have they been on speaking
terms for the last 20 years?

On speaking terms on matters connected with busi-

ness. But I know their relationship.
far from desired.

It is

What do you mean "far from desired"?

There is enmity between the two.

It was known as a fact that an Assistant Lec-
tureship was possible in the event of a student
getting a First Class at the time. Was it
known to the students?

Yes L]

(Paragraph 7 of P11l read to witness).
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Did you say that the words looked like yours?

Court of
Colombo A. No, I said that it was definitely mine and I
even challenged him to find it out through a
Plaintiff's handwriting expert.
Evidence
No. 8
Dr. H. Cruze,
Examination -
continued,
Cross- Cross-examined
examination,

Q. You said tha®t the plaintiff was the best of the
particular batch?

A, Yes.

Q. Of which batch?

. That is the batch that sat for the examination
in 1952.

Q. And the paper on Zoology on which an inquiry
was held?

A. Yes,

Q. Only three sat?

A.. Yes, C.H. Fernando, Miss Balasingham and this
plaintiff. I think there was a second year
student also.

Q. Did you lecture to those students in German?

A. No.

Q. It was Mr. Keerthisinghe who did that?

A, Yes.

Q. And he was the person who could teach a class
in German?

A, Yes.

Q. They consisted of one hour a week?
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Yes, In the District
Court of

You yourself had nothing to do with the teaching Colombo

of students in German required for Zoology¥

Not formal teachlng, but they used to come to Pla;ntiff's

me with their difficulties. Evidence

Do you say that they would come to you and not No. 8

go to the person who taught them German for D H. C

Zoology? Cgéss. ruze,

I say that. igiﬁigigéon B

What reason is there for that?

There are times when I had corrected the German
passage.

When was that?
Sometime long ago.
Like what?

I mean that I had seen the passage that had been
written on the board. I found mistakes in it
and corrected them. But not dQuring the parti-
cular class. The passage that is put on the
board is not wiped off immediately and I have an
opportunity of seeing it, and if there is any
error I go and correct it,

You referred to the state of feelings that have
prevailed amongst the members of the staff in
this particular Faculty. Does this observa-
tion apply to the feelings between you and Mr,
Keerthisinghe?

No.

Do you say that the two of you have Leen on very
cordial terms?

I would not say very cordial but we get on well,

That is to say, as Professor Fernando and Mr,
Keerthisinghe got on in regard to their busi-
ness matters, so do you also with Mr.Keethisinghe
in regard to business matters?
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I would not say that; there was better feeling
between us and we had no fights as they used to
have,

Who are this 'they'?

Professor Fernando and Mr. Keerthisinghe; un-
fortunately I have to mention this because it
happened in my presence,

They exchanged words?

Yes.

Would it be correct to say that the feelings
between yourself and Mr, Keerthisinghe were not
cordial?

I would not say that.

All that you could say 1is thit you two got on
well in regard to business?

Yes, of course, We had very little business
between ourselves. Professor Fernando being
the head of the department had more business
with Mr. Keerthisinghe than I had.

Of course the talks between ir, Keerthisinghe
and you were fewer?

Fewer than between Professor Fernando and Mr,
Keerthisinghe.

And the feellngs between you and Professor
Fernando, .were they very much better?

Oh yes, they have been very cordial.

As far as actual teaching of German 1s con-
cerned would it be correct to say that the
lectures in German consist entirely of passages
written on the blackboard fbr translation?

Is that how it is done?

That 1s not what I would do.

What is it that 1s done by Mr. Keerthisinghe?

I do not sit through any lecture of his, but I
used to see the passage on the board.
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Can you say whether the lectures consisted of
anything more than German passages written on
the blackboard for translation?

It may have formed part of it.

Do you know what the lectures consist of?

I have not sat through a lecture of his. One
thing I am certain of, and that is, there is a
passage dealt with at the lecture.

What other thing is done at the lecture?

I do not know.

If you see a mistake in the passage on the black=
board, what is it that you do?

I correct it.

In the presence of the students?

I do it for the students.

That is not any of your duties?

It is part of the duties to correct passages
that students may learn in the course of their

studies,

You go and correct passages that are on the
bhlackboard?

Yes, whenever there is a glaring mistake I point
it out to the students,

Did you poilnt 1t out in the first instance to
Mr. Keerthisinghe?

No.

Is 1t not that courtesy requires that you must
mentioned it to Mr.Keerthisinghe?

No.

Is it because of the fact that cordiality does
not exist between you and Mr. Keerthisinghe?

No, it is not that fact.
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Why, is it not that?

I admit that it may have been a fault on my part
not to have mentioned it to Mr. Keerthisinghe.

You admit that it was your duty to draw the
attention of Mr, Keerthisinghe to it}

I do, and I would be guided by it in the future.
Can you say the number of occaslons that you
have corrected these passages without pointing
it out to Mr., Keerthisinghe?

I cannot exactly remember the number but it 10
must have been done on about 2 or 3 occasions
during the course of about 2 or 3 years from
1952 backwards.

Mr. Keerthisinghe is not in the Island now?

No, he is not.

He left since the last date?

Yes,

It is a German text passage that he had put on
the board?

Yes from some text book. 20

Could 1t be that the mistake is in thetext book
itself?

Yes, it is probably that. No, 1t 1is more pro-
bable that the mistake is by the person who

wrote it than the text book. There are times
when the text book also has a number of mistakes,

And 1t may be a mistake in the transcription of
the passage?

Yes, it may well be that.

Can you tell us what you corrected on the three 30
occasions?

I am very sorry, I cannot remember that.

Would you tell Court the nature of the mistakes?
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Sometimes, mis-spelling of the words is very
common.,

Do you tell Court that if you found a word mis-
spelt, you called out to the students and told
them that this is a mistake and asked them to
correct it?

Yes, that is a natural thing and I would have
done it. Now I cannot recollect ‘he exact
words. For instance he may use the word "k"
for "ch".

Would say that 1t is a very serious mistake?

I think so.

Did you at any time verify from the text-book
whether any of those words appeared in the text-~
book?

I had no need to do that because I was confident
of the mistakes from the nature of the German.

Did you take the trouble to verify these mistakes

at any time, perhaps from a dictionary?

Yes, but I am very sorry I cannot tell you the
words.

To the best of your recollection you never veri-
fied or checked up whether it was a mistake from
Mr, Keerthisinghe or from the text-book?

In order to impress on the student I must have
done it but I cannot tell you now what actually
happened on all those three occasions,

Did you on any such occasions make an effort to
find out whether it was the mistake of Mr. Keer-
thisinghe or of the text-book and tell the stu-
dents whose mistake it was?

I told the students what the mistake was and I
must have verified from the dictionary but I
cannot remember it now.

Your correcting the mistake would have given the
impression that it was a mistake of Mr. Keerthi-
singhe?

Not necessarily; I would not put it at that.
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114,

Correcting the mistake without finding the
source of the mistake, you would have given the
impression that it was Mr, Keerthisinghe who
was wrong?

No, I would not say that.

You saw what appeared to be a mistake on the
blackboard and you proceeded to correct it?

Yes,

Without verifying from the text-book whether it
was a mistake or not? 10

There are certain things which need not be veri-
fied from the text-book. I did not check up
from the text book because I was so sure of it,

Did ycu put 1t down in your ovmn mind to the ignor-
ance of the person teaching Cerman or a slip?

It is difficult to say which it was.,

You did not give your mind to that at all?

No.

And was that the reason for the students start-~

ing to come to you? 20
Probably.

Did you know whether they went to Mr, Keerthi-
singhe or not?

That I did not know,
You did not ask them?
No.

At the time you were called by the Vice-~Chancel-
lor you did not kKnow that the inquiry was rela-
ting to this matter?

No. But after the discussion he had with me to 30
the effect that there was a German paper and the
gquestion of some words being found in a book and

that the book was produced by the plaintiff and

then he pulled out the book und showed it to me,

I cannct remember the actual sequence now,
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A,

A
Qe

115.

Wias In clear to your mind then that investiga- In the District
tlons were beinyg conducted with rcegard to an Court of
alleged leakey: of thc question in Zoology Colombo
paper?

. T
Yes, I got that impression after the conversa- P%siggégg S
tion.
Is it correct that you were questioned only on No. 8

e " aS OI? .
one occasion Dr, H. Cruze,

- Cross-
fes. examination -
And in the course of that questioning it became continued,

clear to you that investigations were going on?
Yes.

Before that you did not know anything?

Yes.

That 1lnvestigations were going on in regard to
an alleged lcnkage of the question paper in
German?

Yes, before I left the Vice-~Chancellor,

And after that you presumed that what was being
investigated was 1in regard to the alleged leak-
age of this German question from this particular
Zoology paper?

Yes.

And the exercise book was shown to you by the
Vice-Chancellor as one produced by the plaintiff?

Yes,
That was clear to you also?
Yes.

Before you went to that inquiry you did not know
what was going to be asked of you?

No,

It was at the investigations for the first time
that this dr«wing was put to you and you were
guestioned whether you had seen that before and
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whether you had made any corrections on it?
Yes.

It is likely that the first moment it was shown
to you, you would have not had a recollection
of it?

Yes, I had to examine it to verify whether I had
made the correction or not.

Only then you were certain wh:ther it was yours
or not?

Yes, 10
Once you examined it carefully you were satis-

fied that it was a very drawing you had

corrected?

Yes.

You referred to an assistant lectureship: Was

there a vacancy in respect of the asslstant
lectureship at or about the time that this

particular examination was held?

Yes,

It had remained vacant for sometime before the 20
examination?

Yes long before.

About how many months?

About a year, because I remember it was offered
to every Filrst Class Student but they rejected
it.

As far as you were aware the post was still va-
cant at the time of this examination?

Yes.

In fact the post was not filled at all? 50
No.

Up to now it has not been filled?

No,
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117.

You sald that when you went to the inquiry you In the District

were under the lmpression that you were being Cour® of
summoned about something which you had at the Colombo
back of your mind. Could you tell us what it

N D
nas: Plaintiff's
There was another flrst year student. He came Evidence
to me after the first year examination and told
me that he had applied for the dental post. No. 8

Those who come down in the First '1.B. could take Dr. H. Cruze
up the dental course. Then I asked him whether Cré%q: ’
he was the pcrson who had written that funny exaﬁination -
letter to the Faculty of Science. He had appa- continued
rently gone to another lecturer and he had told ’
this to him and I came to know about it,

Was it 1n regurd to any leakage?

No.

Was it about the conduct of any student?
Now I cannot remember it,.

(To Court: I had something that was really at
the back of my mind and I thought he was calling
me to ask about it, He never opened the sub-
ject at once and he kept me guessing.)

Did the Vice~Chancellor at all broach this matter
which you had at the back of your mind?

At the end I broached this question. As soon
as I went in I told him that I came because I
knew for what I was being called and I told him
what 1t was at the back of my mind.

You mentioned to him one matter but the Vice-
Chancellor did not pursue that matter?

Yes, he sald that it was not about that and
started aboulb this matter,

So that what you had at the back of your mind
was not the question put to you?

No.

So you knew that you were under a misapprehen-
sion as to why you had been called?

Yes.
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118.

In the course of the first few minutes he made
it quite clear to you why he had asked you fto
come?

No, but it was becoming clear as he was prog-
ressing.

Have you yourself been a lecturer of the
plaintiff?

Not a lecturer. But I have been supervising
his practical classes in regard to Zoology:;
they had their discussions under me and I have
tested their knowledge.

So you were concerned Wwith his progress?

Yes.

Did you test his knowledge?

Yes,

Apart from that you had nothing to do with
Zoology in the First Year Class?

He was a Demonstrator under me.

But as regards the Second Ye&ar class you were
supervising his practical class?

Yes, they were coming to me right through till
the end of their course,.

Re-examined

Q.

Before you were satisfied about the drawing in
the exercise book did you tell anything to the
Vice-Chancellor?

No.

What is the first thing you told him?

I Jlooked at the drawing and told him that that
was a correction made by me,

Did you express any doubl ahout the correction
at any time?

No,

10
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119,

Was there any matter you thought you had been In the Distrlct
blameworthy? Court of

‘ Colombo
Yes, that is why I had that at the back of my _—

mind. Plaintiff's

You told Court that you had asked the student Evidence
whether it wa~ he who wrote that letter? -

No. 8
Yes, Dr. H. Cruze,
. ] " s oo Re-~
What 1s the German word for "to live"?  examination -
Leber contlnued,

"To love"?

Leeber,

What 1is the German word for "time"?

Zeit,

What 1s "Seit"? It has the same pronunciation?

It does not huave the same pronunciation. Z 1is
pronounced like TS and S is pronounced like Z,

What is the ncaning of the word "Seit"?
It means site,

So that spelling does make a difference?
Yes,

Was it known among the students that you were
proficient in German?

Yes, the students came to me.

You told us %that the plaintiff has had a hard
time because he was the Professor's nephew?

Yes.

You also told us that enmity was heavier between
Professor Fernando and Mr. Keerthisinghe?

Yes.,
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120.

You sald that so far as you were concerned
there was not so much lack of cordiality with
Mr. Keerthisinghe?

Yes, he was the lecturer and I was under him.

He being the senior resents when students come
to you?

Yes,

Professor Fernando obtained his Second Class in
Ceylon and then he went to England?

Yes. 10

The Jjob that Professor Fernando does, was he
holding the post while he was away in England?

Yes.

Was he appointed before he went on the scholar-
ship?

Yes.,

Do you know whether Mr, Keerthisinghe was act-
ing while Professor Fernando was away?

I think he did.

Anyway you know for certain that there is ill-‘ 20
feeling between them?

That 1s what I find.

Under these circumstances will you explain why
the plaintiff came to you with these difficul-
ties in German rather than go to Mr.,Keerthisinge?

He had many reasons. One was this enmity. The
other was that I was more helpful,

For thls German passage how many marks are
allotted?

(Question objected to - allowed). 3
Ten. ‘
Were the students aware about it?

I told the students. As a matter of obliga-
tion I did it,.



10

20

30

121.

Cross-examlned with permilssion.

Were you an examiner for this passage in
Zoology?

Yes.

Do you say 1t is a correct thing for an examiner
to tell the students what the marks are? What
are the marks you mentioned to students?

In the paper itself we say now that the marks
allotted are 90 and 10 for German.

You say it 1s a correct thing to disclose the
marks?

Yes.,
They are not marked on the paper?
Yes, they are,

(To Court: Q. Do you know the text-book from

which those words have been taken
from?

A, Yes I can remember it,)

Hew many sucli books were available in Ceylon
at that time?

I cannot tell you that.

Was that the only book available.

I cannot tell you that.

Does the Museum library have that book?
I cannct tell you that,

Have you seen that book from which this parti-
cular passage has been set?

I saw i1t when I was drafting the paper. I was

one of the examiners.
Is that the first time that you saw that book?

Yes,
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122,
As far as your knowledge goes, were there any
copies of that book in Ceylon at that time?
I could not say that,
What kind of an exercise book is 1t?
It is a normal exercise book: t{there were no
graphs. I think the paper in this book was

unruled.

This page that was opened to you was in the
middle of the book?

The drawing was on the right hand middle sheet, 10
Was it stitched or was it fastened?
It was stitched,

As far as you can recollect how many such draw-
ings did you see in that book?

I saw that one only.
Were there any notes in that book?

There were notes in the first three to five
pages.

The cover of it, did it appear to have been
handled? 20

It did not strike me anything as exXtraordinary.
But for these 5 or 6 pages, the rest were blank?
That 1s right, it was a blanit book.

Did it appear to you that it had been a book
much used?

It had been a used book, The Vice-Chancellor
told me that it was a complete book.

When he first handed the book to you, did he
ask you to do anything?

No, he gave the book and asked me whether I had 30
seen it before,
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123,
Did you sce the name of the plaintiff in the
cover of the book?
I cannot recollect 1it.
Your corrections were in pencil?
Yes,
Were the pages numbered?
No,

The rest ol the page on the right hand side
were all blank?

Yes.
What was written on the earlier pages?

Notes on psychology: there were more probably
notes on botany lectures.

Re-examined

Q.

A.

Did he tell you anything more about this exer-
cise book?

Yes, he told me that he had investigated from
the Co-operative Store of the University where
thls exercise book had been bought, and he gave
me a date saying that the book had been manu-
factured then.

No, 9
EVIDENCE OF SIR IVOR JENNINGS

Sir Ivor Jennings: Sworn,

I am a Barrister-at-law and a Queen's Counsel,

I am Vice-Chancellor of the University of Ceylon
since 1942, I Liave written a number of books on
constitutional law of Ceylon and on various aspects
of local government. I am also a member of the
Board of Examiners, I am the ex-officio chalirman
of the board of examiners of the University of
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124,

Ceylon. I am the ex-officio chairman of the Board
of Scrutiny. I am the ex-officio chairman of the
Board of Residence and Discipline,

In connection with this particular examination

I received certain information.

Q.

A,

What action did you take upon the information
being received?

I consulted the Dean of the Jaculty of Science
as soon as it was found that Tthat Faculty was
involved.

In connection with that information received,
did that information relate to this plaintiff?

Yes.

What was the nature of the information received?

To the effect that he had prior knowledge of
certain questions relating to the examination
in Zoology, section B,

To what particular matter in the paper did that
relate?

It related at that stage to paper 5, the German
questions.

That is the paper on Zoology?
That is one of them.

You put that matter before the Dean of the
Faculty of Science?

Yes. He 1s Professor Mylvagnham,

And what did you do thereafter?

It was decided to hold an inquiry and that we
should associate ourselves with one of the

lawyers of the council at the inguiry.

Why was it that an inquiry was considered
necessary?

Because the allegation was that he was a rela-
tion of a member of the University staff. It

10
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was a matter for me as Vice-Chancellor to coh-

In the District

slder whether an inquiry was necessary or not, Court of
but since there was an allegation made by a Colombo
member of the staff I thought it was absolutely
necessary that an inquiry should be held. .
Further I had to be satisfied thatany knowledge Dgfgndantb
or substance of the question had gone to the vidence
student.
8 No. 9
(8%23225) at page 159 of D.,1 read out to sir Tvor
) Jennings,

Is that one of your functions under the Univer-
sity Act?

Yes,

You decided upon holding an investigation under
the relevant clause referred to?

Yes,

Whom did you associate with yourself?

Mr, A.E., Keuneman who is a member of the Univer-
sity Council and the Dean of the Faculty of
Science, Professor Mylvagnam.

What then did you proceed to do?

I had already obtained a formal statement from
Mr, Sivapragasapillai as regards the information
that he had received,

Who is Mr. Sivapragasapillai?

He is the lecturer in Civil Engineering,

So then what did you proceed to do?

I had summoned Miss Balasingham, Mr. Keerthis-
inghe and the plaintiff,

What was the object in summoning them?

I did so because Miss Balasingham is said to
have made the complaint to Mr. Sivapragasapillal

Examination
continued.

against the plaintiff and the examiner concerned
was Mr, Keerthisinghe who had already seen me in
connection with this matter.



In the District
Court of
Colombo

Defendant’s
Evidence

No. 9

Sir Ivor
Jennings
Examination -
contlnued,

A,
Q.
A,

Q.

126,
Who was it that set that particular paper in
which these German questions appeared?

Professor Fernando, Mr, Keerthisinghe and Dr.
Cruze,

Who was it that set the German passage?
Professor Fernando and Mr, Keerthisinghe,
Who had selected the passage?

Professor Fernando and approved by Mr., Keerthi-
singhe,

From where had he taken 1t?

From a book supplied by Professor Fernando.
Who came up first zt the inquiry?

Miss Balasingham,

She was examined?

Yes,

Questions were put to her? By whom?

Yes, by Mr. Keuneman,

What were your reasons for associlating Mr, Keu-
neman in these investigations?

There were two reasons. One was, it was an
extremely serious allegatiorn. which was 1likely
to affect the reputation of the University. It
was an allegation made againsi the University

as well as the plaintlff because it was alleged
that there was obviously a leakage from the Uni-
versity and I felt that the vublic must be sat-
isfiled and an inquiry must be held, and further
1f it was shown that there had been a leakage
from the University it would have been my duty
Yo make a report on ic¢ to the University Council
for disciplinary action,

What were your reasons for including Professor
Mylvaganam?

He 1s the Dean of that Faculty and he is always
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consulted on matters dealing with that faculty
and I would have consulted him even if I had
inquired into this matter alone because it was
his faculty and I considered it my duty.

Who was next questioned after Miss Balasingham?

I think 1t was Mr. Keerthisinghe, I cannot
remember the order now, I think Mr, Fernando
was questioned third.

What was the manner in which this inquiry was
conducted?

Most of the questions were asked by Mr.Keuneman.
I asked him to hold the inquiry, I sat back
and listened and watched the witnesses, Occa-~
sionally Professor Mylvaganam or I asked ques-
tions. Generally speaking I had very little
say because I was watching to find out how the
witnesses behaved and tried to form my opinion
because I was the person that had to he satis-
fieqd.

So that ultimately the responsibility was yours?
Yes.,
How was the inquiry conducted?

As far as I can remember Mr., Keuneman said that
we had received certain information from Miss..

(Evidence objected to as Miss Balasingham is not
called).

Were questions put in regard to that allegation?
Yes,

And questions put to witnesses in regard to
matterSeeesens

(Question objected to on the same ground).
What exactly was the procedure followed?

Mr. Keuneman put questions to the witnesses and
immediately followed .the answers with further
questions.
I put questicns to clear up the answer, Occa-
sionally Professor Mylvagham too put questions..

Wherever the answers were not clear
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128,

Did the witnesses answer questions put to them?
Yes.
Were they made comfortable in the inquiry room?

Yes. The plaintiff however was not comfort-
able because he was being accused, He was
given every opportunity at the inquiry. In fact
we wanted him to talk but he would not do it.

We told him that certain allcgations had been
made against him by Miss Bal'asingham, My Job
was to find out whether this allegation was
justified or not and we were anxious for him to
place his version,

And did he state his story?
Yes.

He says that he was not given a chance of ans-
wering questions fully. Is that true?

That is quite untrue,
And that he was flooded with questions?

That is quite untrue because Mr. Keuneman him-
self was leading at the inquiry and the plain-
tiff was given every gportunity to answer the
gquestions, Whenever answers given to him were
not clear either I or Professor Mylvaganam
asked further questions.

Was he given an opportunity to think out the
answers?

Yes, certainly.

(Evidence of plaintiff at page 9 is read out to
witness),

Is it correct to say that before he answered the
first question he was put another question?

That 1s not correct. There were instances when
he evaded answering questions put to him and we
had to insist on his answering that question
over and over again.,

Who else was questioned?
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129,

On the first day nobody else, On the second In the Distrlct
day Professor IFernando was questioned. Court of
Colombo

On the second day did Professor Fernando come

before the three of you? Defendant's

Yes, he was questioned and thereafter we went Evidence

with him acrcss to his laborarory in order to
see the lay~out of his Office, where the book No. O
from which the passage was taken was kept and

where the research laboratory of the Zoology §é§n§;O:
was, because it was there, according to Miss Examingt{on _
Balasingham, that the copying from the plain- continued

tiff's book had taken place and we wanted to
know what had happened so that i1t may help us.
All three of us went there,

That book from where these questions were taken;
did he show where it was kept?

That was kept in Professor Fernando's drawer,
Did he show the drawer there?

Yes. I was satisfied that the drawer was
locked and he showed me the key.

Why did you three go to the Research laboratory?
We went there because, according to Miss Balas-
ingham, 1t was there that she had copled all

the German words from plaintiff's book into her
book. The copylng was done by her and she ad-
mitted it.

You saw the place where 1t was done?

Yes, so that we could ask her further gquestions
when we saw her again,

Did you have with you the book into which those
words had becn copiled?

Yes, we had it in the first meeting.
Was it shown to the plaintiff?
Yes, 1t was shown to him at the third meeting.

No, I am sorry it was shown to him at the first
meeting.
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And was he questioned in regard to those words?
Yes, ne was shown a marked copy of the German
question paper with the ten words underlined -
the nine words which appeared in Miss Balasing-
ham's book plus the other word which Miss Bala-
singham said she remembered to have seen in the
plaintiff's book, namely Zitronensaft.

According to Miss Balasingham that was the word
she omitted?

That was one of the last words she had omitted.

As far as the book was concerned there were 9
words in it?

Yes.,
Those nine words were underl:ned in the paper?

Yes.

Was the plaintiff shown that paper and the book?

Yes, his attention was drawn to the fact that
the words appearing in the book were the same
as those words underlined in the paper. He
was asked whether it was ftrue that Miss Bala-
singham had copied those words into her book
from his book and whether in fact this book
was his note book. His answer was 'no’.

Then what further steps did you take?

We asked him more questions about the kind of
note books he used for nis l=zcture courses,

We also asked him why he fou:d those questions
so easy. Professor Mylvaganam asked him to
translate the passage in German which was in
the question paper, and then we followed up to
find out from him what explanation he could
give, if there was any explanation, with re-~
gard to the notes that he had made.

Was he directed to do anything?
He was asked to produce all his note books con-

taining German: he was asked to produce them
to me before the next meeting.
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What did he do? In the District
Court of

He produced only a file of papers, of foolscap Colombo

sheets, with notes of his lectures in German.

Was therc any note book? Defendant's

Evidencec
There was no «xercise book.

No. 9

What did you do when he produced tchem? Sir Tvor

. Jennings

We had 1n the meantime seen Miss Balasingham 2
for the second time, Eﬁigigiéaon =

10
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And what further material did you obtain in the
meantime?

(Question objected to as Miss Balasingham is
not being called).

What did you do next?

Because we found only foolscap papers and no
note books, wc asked him to produce all his
exerclse books and he produced only one,

To whom did he produce it?

If I remember right, he produced it before the
three of us at the third meeting.

When he produced that book what was it that
happened?

That book haa a lot of notes in it. There
were five pages of drawings on Zoology relating
to the circulatory system of the rat, one of
them as he alleged, corrected by Dr. Cruze. We
asked him further questions about the state of
the book. While Mr. Keuneman was questioning
the plaintiff the book had been examined by
Professor Myivaganam and the Secretary, Mr.
Block, and further questions were asked appar-
ently by Professor Mylvaganam and Mr, Keuneman
and I think I also questioned him.

He said in evidence that Professor Mylvaganam
grabbed at the exercise book that was produced?

That is physically impossible. We were seated
round a semi-~circular table and he was seated
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at the centre opposite us, I cannot remember
how we could have got at it but I think we
asked him to come across and give it to us,

He also says that the atmosphere was hostile?

There 1s no truth in it at all. At the inqu-
iry we were anxious to get at the truth. We
were not anxious to convict him because it
would have meant a conviction of the University.

Did you take any action upon that note book

with regard to the drawing of the circujatory 10
system of the rat which the plaintiff had said

that Dr. Cruze had corrected?

I agreed to see Dr, Cruze, first of all to find

out whether certain other evidence which was

brouglt out was relevant, secondly to find out

if ne recognised the handwriting of this part-

icular drawing as stated, thirdly for the pur-

pose of finding out roughly the date on which

This drawing had probably been made because

according to Miss Balasingham..... 20

(This evidence is objected to because Miss Bal-
asingham is not being called).

Then what did you do with regard to that book
which showed the drawing of the circulatory
system of the rat?

I personally made i1lnquiries about it. It was

a University book sold by the University Co-
operative Store and I ascertained from them

when 1t was sold roughly and generally trying

to find out whether it was rossible for those 30
pages to have been substituted.

Did you also question Dr. Cruze?
Yes, he recognised his handwriting.

And were you satisfied as a result of the in-
quiry that Dr., Cruze had corrected that drawing?

No., I was satisfied that he had correctéed the
drawing but he was not willing to assert when
1t was corrected.

Why was that?
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It was Just a drawlng with a few words and he
said that he would prefer our having a hand-
writing expert to find out whether it was his
handwriting or not.

As far as your 1nvestigations of Dr. Cruze was
concerned, what did you do?

I reported that at the next meeting at which Mr.
Balmond was summoned because he was also in
charge of the University Press and we wanted to
find out whether there was a leakage of this
paper from the press, I also had to ask him
about the handling of the proof paper, that is
the paper that had been signhed by Professor
Fernando, Mr. Keerthisinghe and Dr. Cruze, in
order to find out what had happened to the docu-
ments nnd then how the proof was dealt with and
then v« followed the whole procedure from the
moment when Professor Fernando had seen the
paper up to the time when the candidate actually
answered the paper.

What was the obJject of persuing this whole
course of prcacedure?

We were trying to find out where it was possikle
to have occurred and if there was a leakage how
it had occurred.

Were any other students called up for this in-
quiry?

Yes, at the third meeting we asked four students
to come for questioning because Miss Balasingham
had spoken to them after the examination. Their
business was either to corroborate the statement
of Miss Balasingham or not.

And was the plaintiff questioned again?

Yes, the pleintiff was questioned agaln after
the four students had been questioned by us.

What was the object of questioning the plaintiff
again after those students had been questioned?

We were simply anxious to ask the plaintiff
further quesicions about the exercise books and
in particular eout the book which he had been
asked to produce and which we examined in front
of him and asked him questions.
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Q.

134,

After the inquiry was over what was your posi-
tion?

I was satisfied that the nature or substance
of the question in German had been known to the
plaintiff before the date of the examination.

And did you reach any conclusion as regards how
the leakage could possibly have occurred?

No, because it may have occu.i'ed as far as we

could see at any stage along the history of the
paper. We could not find any particular per- 10
son responsible for the leakage.

As regards the f{irst point, namely that there
had been a leakage what is it that you did?

I drafted a report expressing my views on the
subject and sent it to Mr. Keuneman and Profe-
ssor Mylvaganam to see whether they agreed with
me,

And then what happened?

They agreed and the report was signed by the
three of us, 20

And then what further action did you take?

I was under an obligation under the Act to re-
port the matter to the Board of Residence and
Discipline, which I did.

What were the documents that you sent there?

I did not send. I read out the report drafted

in my own handwriting first. What I sent to
Professor Mylvaganam and Mr. Keuneman was a
typescript and the typescript was signhed by all

three of us. I produced the typescript and 30
read 1t out to the Board d Residence and Dis-
cipline,

And upon that, what action did the Board of
Residence and Discipline take?

There was a discussion in the Board as to what
punishment should be given and they decided to
suspend the plaintiff indefinitely from all
University examinations.
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Was that decision communicated to him?

Yes, 1t was sent to him.

(shown P.7). The original of this was signed
by me. This is dated 18/27th July. I rec-
eived P.6 of 23.7.52 from the plaintiff. D.3,
a short lettcr, of 23.7.52 also accompanied P.6.
I also receilved a further communication on this
subject from the plaintiff. I had already
written to him P.8 of 24,7.52 in reply to P.6.

I wrote P.9 of 24,7.52 signed by me, and addre-
ssed it to plaintiff and I sent it along with
that, P.1l1 a copy of the report. P.11 is not
the whole document. I have left out the por-
tion reclating to examination procedure which

was irrelevant, We did not disclose the manner
in which the University conducted the Examina-~
tion. I received P,12 of 7.8.52 and I replied
by P.10 of 14.8.52, P.10 was an interim reply.
I also wrote P.13 on 11.9.52 stating that the
Board of Residence and Discilpline had consider-
ed his appeal and that it was decided that ftheir
declsion must stand. I received P.14 of 24.9.52
and P.15 of 27.11.52. I wrote P.16 of 5.12.52.
I received P.17 of 5.12.52 from the plaintiff.

I wrote P.18 of 8.12.52 to plaintiff. I re-
ceived P,19 of 18.12.52 from the plaintiff and

I sent an inverim acknowledgment by P.20 of
22.12.52. I received P.21 of 9.1.53 from the
plaintiff, I wrote P.22 of 21.,1.53 and P.2>3

of 16th March 1953,

Are marks disclosed To students?
No.

Is it a correct thing to do?

No.

Why?

Because it is laid down in the University Act
that marks must not be disclosed.

It is not the proper thing to disclose to stu-
dents the actual marks that they have been able
to obtain?

No.
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Q.

136.

Is it correct to say what particular marks have
been assigned to a particular question?

Usually not but there have been discussions in
the University as to whether that should be
done but where a decision has been made.

Were the students to be made aware of the
marks?

I think it should not be done¢ without consult-
ing me but I think it has been done.

Were the students aware of the marks allotted 10
to each question?

I am not sure that it was not known to the
students though it was not known to me,

On the last day I asked you what was the manner
in which the inquiry was conducted?

Yes,
Who asked most of the questions at the inquiry?
Mr. Keuneman.

You are recorded as having said that he was
asked to hold the inquiry. Is that correct? 20

No, that is not correct. He led the inquiry.

That is to say, he asked most of the questions.
If it is recorded that I asked him to hold the

inquiry that would be incorrect.

You are recorded as having sald "I asked him to
hold the inquiry". Was that what you said on
the last day?

No, he did not hold the inquiry. I held the
inquiry. I have no recollection at all of

having said that,. 30
On the first occasion on which the plaintiff

appeared at the inquiry what book or document

did you have?

We had then Miss Balasingham's book.

Is that the exercise book that you referred to?
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Yes.
And the question papers were also there?
Yes,

What exactly was shown the plaintiff at the in-
quiry?

He was shown first, I think, the examination

paper, and secondly, Miss Balasingtam's exercise
book,

And what was he asked?

It was explaiuned to him what Miss Balasingham
had said and he was asked whether her statement
was correct. lle was asked whether those same
German words were in an exercise book belonging
to him.

(Evidence objected to as Miss Balasingham is
not being called).

Was the nature of the allegation made clear to
him?

Yes,

At what stage was it that the plaintiff produced

his exercise book?

That was when he appeared at our third meeting
which was the second meeting at which he
appeared.

At page 118 of the record you are supposed to
have sald that you did not disclose the manner
in which the investigations were conducted.
What was meant was the procedure relating to
the examination? )

Yes.

Is it correct to tell students what particular
marks have been assigned to any particular
question?

I cannot say whether it is correct or incorrect
because the practice has been normally not to
disclose the marks and I would not know even
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Cross-~
examination.,

138.

myself about the distribution of the marks in a
particular paper. But there has been discus-
sion inside the University as to whether we
ought not to tell the candidates 1f there is an
unusual distribution of marks in a particular
paper.

Q. Has any decision ever been taken?

A, No, it has not been discussed. It has to be
taken up by the Senate,

Cross~examined

Q. So far as marking of the paper 1s concerned,
there is a body of examiners who examine the
subject?

A, There are two sets of examiners, a whole board
of examiners and then there are examiners
appointed by the Senate to each particular
subject,

Q. There are one or more external examiners?

A, Yes,

Q. Who review the guestions put by the local group
of examiners?

A, Yes.

Q. In this particular paper, thcre is one question
for an essay and one for tranzlation?

A, Yes,

Q. In 1946 the marks allotted was 50 for the essay
and 50 for the translation?

A, I am afraid I have not decided on that.

Q. Are you aware that one of the examiners had
brought this matter before the Senate and it
was agreed that the London University practice
of 1910 should ve followed?

A, TI have no recollection of it.
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You keep the minutes of the Senate?

No.

You have no recollectlon of what happened in
19472

No.

You have no recollection of the London Univer-
sity practice of allotting 90 marks for the
essay and 10 marks for the translation?

No. I do not know, I have never seen it,
You would agree that if the existing system of
50 marks for cach question is changed to 90 for
essay and 10 for translation, then the students
should be informed in fairness to them?

That 1s a matter for the Senate to decide.

If the known marks is 50 and 50 for each sub-
ject up to 1S47, where it is decided that 10
marks should only be given for the translation

would it not be fair that the students should
be informed?

(Question is objected toy it is a hypothetical
question: it being put on the presumption that
the basis of the marks was 50/50).

So far as the students are concerned would it
not be fair that they should be informed?

That is a matter for the Senate to decide.
Would it not be fair that they should be told?
It is not my function,

Not as Vice-Chancellor, but as an examiner?

I havenot been an examiner,

You recelved certain information or certain
allegations were made to you as a result of

which you wrote P.4 to the Plaintiff?

Yes,
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140.
In that you say that an allegation has been
made to you in writing.
Yes.

That was the allegation made to you by Mr.Siva-
pragasapillai?

The statement was put into writing at my request
and was sent to the Dean of the Faculty.

The statement referred to is the statement writ-
ten by Mr. Sivapragasapillail?

Yes.,

At the time you wrote P.4 you had no other
writing?

No.

The writing given to you by Mr.Sivapragasapillail
was as you say in the last paragraph sufficiently
circumstantial to justify an inquiry?

Yes.

The same allegation is referred to in paragraph
1 of the letter?

No not entirely.

(Paragraph 3 of P,4 read out to witness).

There are three references to allegations: there
is no indication of the first allegation as the
one in writing?

That is correct.

Apart from the allegation made by Mr. Sivapraga-
sapillai in writing was ftherc any other material
pbefore you at the time you wrote the letter P,4?
Yes.

A statement made by somebody?

Yes,

By whom?
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Mr., Kecerthisinghe, an examiner of this paper.
The first statement was taken in writing from
Mr, Sivapragasapillai,

Not the first statement! The first statement
was from Mr., Keerthisinghe?

That is an oral statement.

Did you know at the time he made that statement
to you that the state of feelings between him
(Mr. Keerthisinghe) and Professor Fernando was
very bad?

No, not very bad. I knew that there was a
conflict.

That there was professional jealousy from 19307

I did not know that.

That there had been a tussle by Mr.Keerthisinghe
for the lecturership which was kept vacant while

Professor Fernando was away in England?
No, I did not know about it.

You did not know that there were very strained
feelings between the two of them?

I knew about it.
On the part of Mr. Keerthisinghe?
I do not know that,.

Was there the need for a further lecturer on
the staff of the University?

It had been under discussion.

Is it correct that the matter was being put off
because nobody had obtained a First Class?

The matter had been put off because the Head of
that Department said that there had been no
suitable candidate,

The Head of the Department reported that he
wanted a First Class student?
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Q.
A.
Q.

Q.

142‘

Not necessarily.

Who were the persons suitable then?

A student with a First Class was necessary but
students with other degrees would have been
considered,

Has that post been offered?
We did not offer it but we advertised it.
(To Court: Q. There was a post of lecturer

vacant?

A. There was a post of Assistant
Lecturer vacant. It was found
unnecessary as a result of this
inquiry and had been suppressed).

Till this inguiry it was necassary?
Formally nhecessary.

Mr. Keerthisinghe is a person who has been on
the staff for quite a long time?

Yes.

And naturally you would, witnout hesitation,
accept the bona fides of a statement made to
you by Mr., Keerthisinghe?

Yes,

(To Court: Q. May I know the circumstances
under wrich ynu came to question
Mr., Keerthisinghe?

A, He came to see me after he had
marked the paper.

Q. He came and saw you and made a
statement to you?

A. Yes,

Q. Is that before you had any in-
formation from Mr. Sivapragasa-
pillai?

A, Yes.)

Did you have the marks before you at that time?
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No,

Did you show any marks of this student to Mr,
Keerthisinghe?

No.

You never shcwed the marks in relation to this
German passage and the marks he had obtained in
the subsidlary subject, Botany?

No., The marks placed before the Committee were
marks in the first examination and the subsid-
iary subject for Section B,

Not the marks for the rest of the final examina-
tion, in the gspecial subject?

The marks had not been returned.

Had the marks been returned at any time before
the investigations had been completed?

No, at least it had not been returned.

The first exwnination was Inter Science?

What corresponded to Intermediate Scilence.,

And the subsidiary marks had been given to you
and you knew that the marks were all complete
before the investigations were concluded?

No,
Did you ask them?
No.

Did you try to find out for the benefit of the
other members of the commission what marks the
student had obtained for this special subject
at the examination?

No.

The marks for the German passagé were shown to
you?

Evidence was given about the marks for the Ger-
man passage by Mr,., Keerthisinghe; no marks were
shown to me,.
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144,

What do you mean "evidence was given of the
German marks"?

Without saying the least, particulars were given
and the corresponding particulars of the marks
secured by other students.

Only of Miss Balasingham and the plaintiff?
Yes.,

(Mr. Wikramanayake at this stage brings to my

notice that the defendant has been noticed to

produce the marks for the section B Zoology. 10
Proctor for defendant hands over to Mr. Wikram-
anayake the marks register maintained by def-
endant ).

(Shown marks register). Plaintiff has obtained
for subsidiary botany 63B. B is a class.
Plaintiff has secured for paper 1, T71A, for
paper 2, 71A, for paper 3, 63B, paper 4, 64B,
paper 5, 9O0A, practical 2, 87A, practical 2,
88A and for practical work note-book 854,

So far as the practical note-book that he kept 20
for the year, plaintiff is well ahead of the

other students?

Yes.

So far as the practical work is concerned, he
is the only A%

Yes,
And far ahead of the others?
Yes.

In respect of paper 4, the plaintiff has got 64
marks, the only B; 1is that right? 30

Yes,

Paper 3 is the only paper in which he has been
beaten in the whole examination by two marks?

Yes, that is right.

In paper 2 he gets 71 as against 57 which is
the next highest?
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Yes,

In paper 1 hec has got 71 marks as against 67
which is the next highest?

Yes,

The marks obcalned by plaintiff in all the
papers are very good?

Yes.

And of an exceptional standard?
Except for the theory.

Which theory?

That is papers 1 and 4.

(To Court: Q. Did he get the highust aggregate?

A, Yes.,)

The student who got the next highest aggregate
got a First Class?

Yes,

(To Court: Q. Did Miss Balasingham get a First

Class?

A. No, she got a Third Class).

These are marks as given by the local examiners

on the subjects and reviewed by the external
examiners?

In the case of the theory, it varies, while in
the case of the practical marks they are not
scrutinised by the external examiners,

The external examiner in this subject is a
recognised professor of Zoology?

I do not know, I do not remember.
Did you know at that time?

Probably.

Somebody recognised to be of a very high stand-

ing in the particular subject?
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Q.

146.

Yes.
That is in Ceylon or outside?
Qutside Ceylon.

In the Faculty of Law the person who reviewed
is Professor McKerron?

Yes in some subjects.

You tell us that the informarion you had re-
ceived was that he had received prior informa-
tion in respect of this paper?

No, the allegation was that he also had prior
knowledge of the subjects in the practical
examination,

Was that allegation ever investigated?

The evlidence produced by Miss Balasingham was
guite insufficient to Justify the holding of
an inquiry.

Miss Balasingham placed before you matters re-
lating to both this subject and the subject in
the practical examination?

Yes.

The matters placed by Miss Balasingham were
utterly insufficient to even justify the hold-
ing of an inquiry?

Yes, in regard to the practical examilnation.

No questions whatever were put in regard to
these matters?

I did put all the questions. Mr. Keuneman did
put certain question. I must have put about 2
or 5 questions to him so as to enable him to
show why he had found the practical examination
so easy or something like that in order to
gather up something; that was the only means.

So that in the course of your inquiry questions
were put to the plaintiff relating to some
guestions on the practical examination?

Yes.

10

20

30



10

20

20

147.
IFor the purpose of clearing any doubt as to
whether the practical papers also reached him?
Yes.
And when those @estions were put, I take it 1t

was made cle~r to the plaintiff that that was
also somethi,.; you were trying to clear up?

No, we did not put that o him, I simply asked

questions on the practical examination whether
he found it easy.

In the course of investigations the basis of
this letter P.4 which refers to the allegations
that had bee.: made?

Yes,

Mr. Keerthisinghe had made a statement to you
before you wrote the letter and of all the wit-
nesses who were examined first, was Miss Bala-
singham?

Yes.

And thereafter the witness who was examined
before the plaintiff was Mr. Keerthisinghe?

Yes.

Did you know at that time that throughout his
student’s life in the College, he had been tak-
ing his difficulties not to Mr. Keerthisinghe
but to Dr. Cruze?

No.

Mr. Sivapragasapillai 1is also on the staff of
the University in another faculty?

Yes.

And is a close relation of Miss Balasingham?
Yes.

And Miss Balasingham lives with him?

No, she livas in Jaffna.
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148.

When she attends lectures?
No, I do not know about that.

No notes were taken at the time of the investili-~
gation?

No.
Dr. Cruze was an examiner in this paper?
Yes but not for the German question.

How was any distinction drawn? There were
three examiners for the subject?

I think there were four for the subject. I am 10
not sure.

You said so earlier?

I did not say three for this paper. I think
there were four.

Of these three examiners all hnew German?

Yes but Professor Fernando and Mr. Keerthisinghe
were the examiners in German.

By whom was tat decided?
Presumably by the filrst.
Three people set the paper including German? 20

Yes.

The three people were, Professor Fernando, Mr,
Keerthisinghe and Dr. Cruze?

Yes.,

You had Mr. Keerthisinghe give his evidence at
the early stage before the plalntiff was called?

Yes,

After the plaintiff was called you had Profes-
sor Fernando in to give evidence before the
entire commission? 30

Yes.



10

20

30

> O

O

LOH O r O 9 O r o >

o P

o =

149,

Because at that stage in some measure Professor

I'ernando was also on his trial?
No, he was onc of the examiners.,
That 1Is why you called him up?

Yes, and as nead of the department he was re-
sponsible for the examination.

Dr, Cruze was also one of the examiners?
Yes,

You did not get him up at any time before the
commission?

No.

You remember the day you got him up?

Yes, on the 4th of June,

Can you tell me when the sittings started?
21st of May.

And when was it you heard the plaintiff?
Plaintiff was called on the 21st of May.

By that time you had called Miss Balasingham,
Professor Fcrnando and Mr. Keerthisinghe?

Yes.,
Professor Fernando onh what date?

On the 27th of May.

And it is on the 4th of June that Dr. Cruze was

called?

No, on the J3rd of June when we had a long
session,

On that day who were the others?

Miss Balasingham, Mr, Sivaprakasapillai, Mr.

Y.H, de Silva, Mr. C.H. Fernando, Mr. Indrasena,
Mr, Morell, Mr. Olagasekeram and the plaintiff.
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Q.

150.
By that time you had all the material with re-
gard to the practical examination?

At that stage we were only doing with the Zoo-
logy section., We had not dealt with the press.

With the Zoology section you had practically
finished the examination?

Yes,

At that stage it was that you asked Dr. Cruze
to come and see you?

Yes. 10
Dr., Cruze has told Court that up to that point

of time he was not even aware that an investi-

gation of this nature was going on?

I did not know that at all.

You did not certainly inform him?

No.

He has also told Court that he had in his mind
some other matter at that time?

I am sorry I must correct my earlier statement.

He knew about the inquiry immediately after I 20
had seen Professor Fernando,

How did he know? You told him?

No. We had evidence of discussions that took
place in the Zoology Department.

That 1is what was told you by somebody?

Yes.

Who was that somebody?

Mr. Clagasekeram,

He is a witness for you?

Yes, 30

Do you know that the source of your information
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should not be disclosed unless that person is In the District
being called? Court of
Colombo

I was asked the question by learned Counsel and

I answered it. Defendant's

So far as evidence in a Court of Law is con- Evidence

cerned when ‘ou say you know something you can

only testifly to things of your own personal No. 9

knowledge, that is things that you have seen si

yourself or heard yourself. You have read the r Ivor

Evidence Ordinance? Jennings,

Cross-

No examination -

* continued.

(Mr. Choksy objects to these questions; witness
has)answered questions that have been put to
him).

You heard Mr. Olagasekeram's statement?
Yes.

(This evidence is objected to as hearsay evi-

dence, Mr. Choksy states that it is left for
him to decide whether Mr. Olagasekeram should

be called).

To your knowledge was Dr. Cruze aware of fthis
investigation prior to your calling him up?

How can I answer this question |

You were not present at any of these discus-
sions in which he is alleged to have taken
part?

No.

That knowledge that you have is from somebody
else?

Yes from a witness in the inquiry.

Did you ask Dr, Cruze yourself whether he was
aware of the investigations before he came up
there? .

No.

Dr. Cruze has testified to the fact that at
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152.

the time you sent for him there was something
at the back of his mind and he thought that
you sent for him in connection with that?

It is possible but I did not know about it.
Did Dr. Cruze tell you that some student had
come to him and in the course of conversation
he had asked that student whether he was the
person who had sent the letter to the Faculty?
I do not know about it. It is possible.
Certainly if it had happened it would have been 10
a disclosure unwittingly, a matter which Dr.
Cruze ought not o have disclosed?

I am sorry I did not follow the guestilon,

(The question is repeated),

I am afraid I have not got the background of
it at all.

A student who had sat for an examination had
gone to see Dr, Cruze to find out whether he
could be a dental student.....

(Question objected to). 20
It would be improper for any person in the

faculty to disclose to a candidate at an exam-
ination the knowledge he had gained as a member

of the faculty?

As an examiner, yes,.

And if that had been done unwvittingly, it
would be still reprehensible though excusable?

Yes,

Did Dr. Cruze on that occasion tell you that he
thought you sent for him about his having told 30
that student something about that letter?

I am afraid I cannot remember anything about
the letter,

Did you tell Dr. Cruze straightaway why he had
been sent for?
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I cannot rcmember,

In the course of the investigation you showed
Dr. Cruze the exerclse book produced by the
plaintiff?

Yes,

And at one stage you drew his attention to the
drawing of the venus system of the rat?

Yes, to one of the drawings.

Dr, Cruze has told Court that he was definite
that the correction was made by him?

That is not the information he gave me,

He has told Court that when he was definite
about it you tried to belittle his statement?

That 1s untrue.
He has also told Court that he told you that if

you doubted Iis statement you could get a hand-
writing export to report on it?

No, Dr. Cruze said that he had corrected a draw-
ing in the elercise book but he was not prepared

to swear that it was this correction.

You gave instructions to the lawyers who appear
for the defendant?

Yes.

And you were questioned about the evidence of
witnesses at the trial?

T do not remember being asked about Dr. Cruze's
evidence.

You remember giving evidence-in-chief 1in regard
to Dr., Cruze's incident?

Yes,

Were those the instructions you gave the lawyers?

I did not discuss about it with the lawyers,
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After Dr. Cruze gave evidence you stepped into
the witness box?
Yes.

And you gave instructions to the lawyers before
you gave evidence?

Yes.
Did you know that Dr. Cruze tas being called?

I presumed he was being called. I saw him out-
side the Court.

Did you speak to Dr. Cruze before he came down? 10
Yes,

You told him that he need not come if the summons
was not for that day?

Yes,

He was summoned for one day but was not summoned
for every day?

Yes.

You knew that he was cited by the plaintiff and

you asked him on what point he was going to

give evidence? 20

I did not ask that.

Have you given instructions to the University
lawyers at any time with reguard to the case?

Yes, at various stages.

All of them before you stepped into the witness-
box on the last trial date?

Yes.

And it was in the middle of that day that Dr.
Cruze stepped into the witnhess box?

Yes. 30

So, all the instructions with regard to the case
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you had given to the lawyers had been given

before Dr, Cruze stepped into the witness-box?

Yes,

Dr., Cruze has also told Court that you told him
in the course of the investigations that the
plaintiff was an ordlnary student?

I do not remember having sald that.

You remember Dr. Cruze telling you that plain-
tiff is the best of that batch and a brilliant
student?

No, I do not :emember that.

He also told you in the course of the conversa-
tion that it was a pity that he was the nephew
of Professor Fernando because he had a hard
time?

No, I cannot recollect that,

That exercise book that Miss Balasingham showed
you was shown subsequent to the sitting and the
answering of the paper?

Yes, it was produced on the first day of the
inquiry.

(To Court: G. What was the date of this German
paper?

A. I do not know).

What is the date of the oral complaint made to
you by Mr. Keerthisinghe?

I cannot remembeéer now,

It must necessarily have been after the paper
was answered?

Yes, after the script was marked.

That interview with Dr. Cruze was only with you?

Yes.

Save you, the members of the commission were
not there?
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No.

From the conversation which you had, do you
agree that it was possible for different people
to have got different impressions of what a
person says at one and the same time?

Yes,

Of what Dr. Cruze said on that day, it 1s pos-
sible that it created a diffcrent impression in
your mind and in the mind of any ofthers 1f
there had been others?

Yes in the minds of others.

Dr. Cruze's evidence has been that when he men-
tioned that it was his correction that you made
light of his assertion?

No, that is not true,

He also told Court that it was at that stage
that you said that after all the plaintiff was
an ordinary student?

No, I do not remember.

So far as Professor Mvlvagancm was concerned,
did you get to know at any time that he was re-
lated to Miss Balasingham?

I received a letter from plaintiff making that
allegation.

Did you try to verify from Professor Mylvaganam?

I questioned him abcocut the allegation in that
letter,

Did you try to check up the relationship in any
other way?

No.

And you are aware of the fact that when the
plaintiff appealed Professor lMylvaganam did not
want to take any part in the discussions?

Yes,

In view of the allegations of relationship?
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No, he 1s not a member of that board.

At what stage did Professor Mylvaganam decline
Lo take part?

I sent copies of the plaintiff's appeal to Mr.
Keuneman and Professor Mylvaganam and then he
said that he would prefer not to be consulted.

(Shown P.23)., So that Mr. Keuneuwan's views on
the matter were consulted?

Yes.

The allegations mentioned there are in regard
to the relationship with Miss Balasingham?

Yes,

(Shown P.18). You did not consider it a suf-
ficient relationship to affect the findings in
any way at all?

No.

You have writ-en an article in the University

of Ceylon Review in regard to race, relationship

and economic opportunity in the University of
Ceylon in whizh you talk about the Jaffna fami-
lies. That is the view you gathered from your
research and from your experience as chairman
of the Unilversity Boards? And you state that
amongst the Jaffanese even though they be more
distant, would still hold the parties together?

That I do not know.

That the bonds of relationship between the Jaff-
anese are not stronger?

Yes.

To what extent they would be stronger and hold
together, you cannot say?

No.
Did you not contemplate at the outset of the

Investigations that it may involve Professor
Fernando?
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Yes., It may have involved 13 or 14 people of
whom he was one.

And against whom the suspicions were stronger
than the others?

I do not know about suspicions, but the number
involved was greater,

Did you say this in evidence-in-~chief': Q, Why
was an inquiry considered neccssary?

Because the allegation was that he was a rela-
tion of a member of the University staff,

That is the reason you gave for holding the
inquiry?

No, that is one of the reasons,
Did it affect the investigat:ions?
Yes.

There you say that an allegation is made by a
member of the staff and about the allegation of
relationship to a member of the staff?

That was not what I said.

The allegation was made by a member of the
staff?

Yes.,

And the allegation also brought out the fact
that the person against whom the allegation was
made of obtaining tThe paper, was a relation of
a member of the staff?

That 1s why I think something was left out by
the shorthand-writer because no allegation was
made by Mr. Sivaprakasapillai but by Mr., Keer-
thisinghe.

Mr. Keerthisinghe who drew attention to the
relationship too?

Yes,

That was done before P.L was sent?
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The marks show that the knowledge of the stu-
dent 1s very good, for instance he has got T1lA
for the first paper?

71 marks is moderate.

What does the letter A refer to?

The advantage {rom letters.

He has got 71 marks as against the other. That
also you consider moderate?

Yes,

(To Court:s Q. Will that be alpha minus?

A, No, we have not got an alpha
minus).

(Shown evidence recorded at page 114).,  You

are recorded as referring in evidence to a "this
book!". Did you have the plaintiff's book at
that stage?

No.,

Did you show Miss Balasingham's book with the
drawing of the rat at any stage?

No.

The only note.--book of the plaintiff that has
ever been handed to you was the one that was
shown to Dr., Cruze?

Yes.,

What 1s the date on which you got that book
into your possession?

3rd June,

When you took evidence of any of the withnesses,
the plaintiff was never present?

No.

He was not there to hear anything sald against
him?
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No.

Whether by Miss Balasingham or Mr. Keerthisinghe
or by any other person?

No.

You did not make notes of the statements made
by the several witnesses?

No.
It was all carried in memory?
Yes.

The plaintiff had no opportunity of putting any
questions to anybody who testified against him?

No.

Plaintiff was not given any opportunity to have
anybody to assist him in the inqguiry?

No.

You said that you were not out to conviet the
plaintiff because a conviction meant the con-
viction of the University as well?

Yes.

You have convicted him but not the University?
We have convicted the University also.

In what way?

Because there had been a leakage from the Uni-
versity.

To that extent you have convicted it?
Yes .,

Although you have not found out the place where
the leakage occurred?

Yes, qulte so.

Miss Balasingham had taken notes before the
examination?
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Yes,

And she had knowledge of the same words before
the cxamination?

Yes.,

With regard to the three persons who questioned
the student, none of them had knowledge of
scientific German?

Professor Mylvaganam had knowledge of scientific
German,

You appreciate the fact that Professor Mylvaga-
nam did not tinnslate the passage?

Yes, now I can translate the passage myself.
At that time?
No, not at that time,

You know the word Zitronensaft, that it is
really lime juice?

No, it means lemon Jjulce,

The answer th~t the student gave when you asked
at the inquiry was Citronella 011°?

I cannot remember having asked that question,

You remember having asked him to translate the
passage?

We asked him to translate the first part of the
passage.

And then you get the meaning of the word by a
similarity of something in common?

Not in the case of the German because very few
of the ILatin words are to be found in German.

A person who knows English 1s often able to get
at the meaning of the German word in any pass-
age by his knowledge of English?

Yes a few words,
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Because English words are partly from Latin and
partly from German?

Yes, there are words in German which are very
similar to words in Latin.

There are two sources from which the English
words are derived?

I am afraid I do not knows it is outside my
field.

Do you know that the majority of the English
words are Anglo-Saxon in derivation or Latin in
derivation?

Certainly Anglo-Saxon but mainly French.

So far as German is concerned it was not diffi-
cult for a student knowing the English language
to gather the meaning of some word in German?

A few words.

An intelligent student when he knows a particu-
lar passage would be able to extract the mean-
ing of the German word from the passage?

Yes.

And a Student who has done a fair amount of
German will have an added advantage?

Yes.,

A student if he has had occacion to look into
some German when writing jouinals, would have
had more knowledge of German?

Yes.

This plaintiff had a three year course in
German?

Yes,

You also told Court that you also tried to find
out the possibility of substituting the 5 pages
in that book?

Yes.
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Did you have it examined by an expert?

We had examined the University press and we
were satisfied.

You made no point on your part to find out
whether the book had been damaged?

No.

Beecause you did not come across any definite
evidence?

That 1s so.

You were unable to say that it was damaged or
not?

Yes.

In other words, you say that it had not been
damaged?

I would not say that. It looked suspicious.

After examination from the University Press you
were unable to confirm or deny it?

Yes.

(P.4 referred to).
Your letters throughout began by saying that
you have appointed a commission? You also had
a Secretary to the Commission?
Yes.

(P.5 referred to).
You say you read the report?
Yes.,
A report which would be written by the three
members of the commission; 1if the three were
unanimous it would be written by one and the

others would sign it.

Yes.
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Q. You wrote it out and the others signed?
. Yes,

Q. And it was read before the Board of Residence
and Discipline, of the general findings of fthe
three members?

A, Yes.

Q. Professor Mylvaganam is a member of the Board
of Residence and Discipline?

A. Yes,

Q. He is also a member of the Scrutiny Board?

A, Yes,

(Mr. Wikramanayake states that the examination
concerned started on 31st March 1952, and
paper Number 5 was had on thc 4th of April).

Re-examined

Q. You were questioned abhout the knowledge of an
English student to understand German passage?

A, Yes,

Q. How far would the knowledge of a student assist
him in Translation of that German passage?

A, Very few,

Q. Do you think those words are sufficient to en-
able a student to get pass marks of that parti-
cular passage?

A. Not to get 8 marks,

Q. The general knowledge of the text of the parti-
cular passage, would that be of general assis-
tance in translation?

A, It would be of some assistance,

Q. If he knew about nine words, would that be of
assistance?

A, It would depend on the 9 words.,
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Dld Miss Balasingham copy all the words that
appeared in the plaintiff's book?
(Questlon objected to).
As far as your investigations went, were those
nine words the only words of which the Plaintiffl

had knowledge?

(Question obJected to because witness knows no-
thing about it except what Miss Balasingham said).

You told us that three persons were responsible
for the setting of this paper?

Yes,

A1l three of them got to sign 1t?

Yes.

In the course of your investigations, did you
ascertain which ol these three persons was re-
sponsible for which part of the paper?

Yes,

As far as the German passage was concerned, who
was responsible for that passage?

Professor Fernando and Mr. Keerthisinghe.
Who does the selection of the passage?

The practice is for the Professor of Zoology to
select it and to show it to his fellow examiners.,

And was that practice followed?
Yes,

The question paper is sent up for printing at
the same stage?

Yes, the whole paper is sent up in typescript.

(Question and answer objected to as it 1s hear-
say evidence).

Did you question to ascertain who had typed the
paper?
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Yesu
Is it the typescript that is sent up?
Yes, it is sent to the Assistant Registrar.

In what department 1ls the typescript first
typed?

(Question objected to).

(To Court: Q. Did you have any idea of the
working of this department?

A. Yes.
Q. Of your own knowledge?

A, Yes).
From your knowledge of it as regards the work-
ing of this department, who would be typing
this Zoology paper?

It 1s typed by the head of the department; that
is the practice.

Did you in the course of your investigations
make inquiries whether that practice was fol-
lowed?

Yes.

Was that part of your investigations?

Yes,

You said that Mr. Sivaprakasapillai had put
down something in writing?

Yes,
At whose request did he do it?

(Question objected to as it is leading the
witness).

Was the writing made at anybody's request?
It was made at my request.

Why did you request him to put it down in
writing?

Because I had received information about this
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allegation and I thought the allegation had to
he made formally in writing before an inquiry
was conducted.

In cross-~examination you said that the informa-
tion was first received from Mr. Keerthisinghe?

Yes.

[low came it that you asked Mr. Sivaprakasapillai
to put it down in writing?

I received information that the allegation had
started from Mr. Sivaprakasapillai.

Was 1t because of that you asked him to put it
down in writing?

Yes.

What was it you asked Mr. Sivaprakasapillai to
put down in writing?

A formal allegation so that the inquiry might be
held.

You have been asked a number of questions about
your speaking to Dr. Cruze, You said that you
were aware that Dr. Cruze was summoned for this
case”?

Yes,

And you were asked about his coming to Court on
the last occasion?

Yes.

What was the occasion for this question to be
discussed?

In the course of some ordinary conversation,
before he was discharged, I asked him whether
he was coming to Court in connection with this
case and he said ‘yes'.

You were told that Dr. Cruze 1is said to have
identified his correction of that drawing of
the rat. Is it correct that you tried to
belittle it?

Not at all; he did not identify it.
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Is it correct that he identified stralghtaway
and was quite certain that it was his correc-
tion as soon as it was shown to him?

No.

You salid that the plaintiff appeared before the
three of you on two occasions?

Yes.

That is on the first and third occasion?
Yes.

In between who was examined?

Professor Fernando.

You gave the names of a number of persons who
were examined at the third mceting?

Yes,

Was the plaintiff examined immediately after
those people at the third meeting?

Yes,

What was it that he was asked at the third
meeting?

He was asked questions in order that we may
follow up the questions which we had asked him
at te first meeting. We were also having
Miss Balasingham at this third meeting. So we
wanted to put the plaintiff aquestions relating
to her evidence,

Was that why you asked him to be present at the
third meeting?

Yes, and also to bring his book,

On any of the occasions at which the plaintiff
appeared, did he ask for assistance to be al-~
lowed of a friend?

No.

Or of Counsel?
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No.

Was anything said or done which gave you the
Impression that he was unable to follow the
proceedings?

Nothing at all.

As far as your impression goes what was the
position of the plaintiff?

He was following very closely and very clearly
and answering questions cogently.

You said tat the marks had not been returned
at the date of this inquiry, Which marks were
you referring to?

The marks of the script had been sent to the
external examiners, outside Ceylon, and they
had not been returned by then.

And in that situation would the marks be avail-
able on that day?

No, so long as the external examiners had not
read the scripts,

(To Court: Q. Were any copies of the mark
sheets left behind?

A, I do not know,

Q. Please tell me the circumstances
under which you came to question
Dr. Cruze?

A. The plaintiff had produced an
exercise book containing several
drawings of a rat. One of them

he pointed out had been corrected

by Dr. Cruze, So it was sugg-
ested that I should ascertain
from Dr. Cruze whether that was
in fact one which was corrected
by him,

Q. That was the one to which atten-
tion had been drawn by another
witness, Miss Balasingham?

A, No, Miss Balasingham had mentioned

in her evidence that she had
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(To Court continued:
copied two drawings from the plain-
tiff's book, one of which was the
venus system of the rat),

Who was the examiner who corrected paper 5%
A1l of them Jointly?

No. Professor Fernando and Mr. Keerthisinghe
would correct this question iIn German in paper

5.
And Dr. Cruze would correct the essay? 10

I do not know who corrected the essay.

Can you give me the date when Mr. Keerthisinghe
saw you on the filrst occasion?

I do not think I could.
It was well before P.U4 was sent?
Yes.

He must have seen you when the marks were with
the external examiners?

No. About 2 days after the scripts had been
marked by him and Professor Fernando, 20

Then before the papers had been sent abroad?

Probably I did not inquire about it.

No. 10

ADDRESSES TO COURT

NOT REPRODUCED
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No. 11
" JUDGMENT

This 1s rather a unique case.

The plaintiff became in 1948 a student in the
Faculty of Sclence at the University of Ceylon, the
defendant-Institution. His speclalivy was Zoology.
Professor Fernando, the matemal uncle of the plain-
tiff was and still is the head of the Zoology Depart-
ment of this University. Two of the lecturers in
Zoology are Mr. Keerthisinghe and Doctor Crusz. Mr.
Keerthisinpghe is the senior lecturer.

At the end of March 1952 the plaintiff pre-
sented himself as an examinee for the final examina-
tion in Science, Sectlion B Zoology for the degree of
Bachelor of Science, and completed the full examina-
tion for the sald degree in both theory and practical
work,

There were 5 papers in theory and 2 papers in
practical work, szt for this final examination., The
last theory paper - Zoology Paper V - with which I
am concerned in this case was answered by the plain
tiff on 4.4.52, This Zoology Paper V (P.3) con-
sisted of two sections; (1) an Essay; (2) a pass-
age in French and another in German, one of which
had to be translated into English with comments on
it. The filrst section - Essay ~ was set by Profes-
sor Fernando, Mr. Keerthisinghe and Doctor Crusz,
The German passage in the second section of this
paper was selected by Professor Fernando from a book
in his possession and custody and was approved by
Mr, Keerthisinghe. Whether it is a breach of the
policy of the University or not, the fact remains
that the marks assigned fto each of these sections of
this paper were known to all the examinees. 10 marks
were allotted for the translation and comment,
whilst 90 marks were for essay.

The plaintiff, it 1is the evidence in this case,
has done extremely well in all the papers. He has
secured in :-

Paper I 71 A
Paper II 71 A
Paper III 68 B
Paper IV 64 B
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Paper V . 90 A
1st Practical Paper 387 A
ond Practical Paper 88 A; and

in the subsidiary subject Botany 63B. The letters
A and B denote classes,

In Paper V for the translation of the German
passage and comments on it he had secured 8 out of
the 10 maximum marks. He had also obtained the
highest aggregate marks, and a candidate who was
second to him, it is proved, had been awarded a
first class degree,

But, this excellent performance of his had
proved ultimately useless to him by reason of some
information that reached the Vice-Chancellor after
the examination was over. Between Mr, Keerthis-
inghe, the Lecturer and Professor Fernando, the
matermal uncle of the plaintiff, there was not much
love lost. Mr. Keerthisinghe alter he had marked
the script of the plaintiff in the Zoology Paper V
had seen the Vice~Chancellor, Sir Ivor Jennings.,
The exact nature of his communication to the Vice-
Chancellor concerning the plaintiff's performance
i1s not in evidence before me, But, it may be
easily guessed from what has not been stated. Mr,
Keerthisinghe was followed soon after by Mr. Siva-
pirakasapillai; a Lecturer in the Engineering
Faculty, who placed before the Vice-Chancellor what
he had heard about the German passage in Paper V
and the examination in general, from his sister~in-
law Miss Balasingham, who was one of the examinees
with the plaintiff at the Final Examination. . At
the request of the Vice-Chancellor, Mr, Sivapiraka-
sapillail tendered to him a writtsn <satement of the
allegations made to him by his sister-in-law Miss
Balasingham, The gist of these allegations was
that the plaintiff has had pre-knowledge of one or
more of the question papers set for this Final Exa-
mination,

It is the evidence of the Vice~Chancellor that
he decided to probe this matter with the assistance
of a Board of Inquiry consisting of himself, Profes-
sor Mylvaganam Dean of the Faculty of Science, and
Keuneman, Q.C., a member of the Council of Univer-
sitys (Vvide P11), and that the last named gentleman
was to lead in the inquiry. The Vice-Chancellor by
his letter P4 of 16.5.52 informed the plaintiff of
the allegations against him and invited him to pre-
sent himself on 21.5.52 befcre the aforementioned
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commission or board of inquiry. The board of in-
quiry or commission decided to confine the inquiry
to the leakage of the German passage in Zoology
Paper V and to drop the allegations about the pra-
ctical paper of which i1t was also alleged that the
plaintiff had pre-knowledge.

The plaintiff went before this board of inguiry
or commission of inguiry on 21.5.52 and 3.6.52. On
these two occasions he was guestioned by Keuneman
Q.C., Professor Mylvaganam and less frequently by
the Vice-~Chancellor about this allegation. In bet~
ween these two dates the plaintiff had seen the
Vice-Chancellor and had handed to him his lecture
notes taken down on a foolscap sheets of paper. The
board of inquiry or commission of inquiry had ques-
tioned many others but none of them in the presence
and hearing of the plaintiff. Those questioned
among others included students, lecturers and the
Professor of the Zoology Department. It is admitted
by the Vice-Chancellor that he alone questioned
Doctor Crusz on one occasion in the absence of the
other two gentlemen and that on another occasion he
alone has had discussions with Professor Fernando.

The commission of inquiry or the board of in-~
quiry reported to the Board of Residence and Dis-
cipline under Generali Act, Chapter VIII, Part I,
section 8, its finding that the plaintiff had ac-
gu.red knowledge of the nature and substance of the
German question in Zoology Paper V, before the date
and time of the examination. This report was not
made available to Court, but P 11 is an expurgated
copy of the original report. The Board of Resid-
ence and Discipline, one of the University authori-
ties, on that report had found the plaintiff gullty
of an examination offence and had further suspended
him indefinitely from all University examinations.,
The plaintiff had been notified by the Vice-Chancel-
lor of the decision of the Board by letter PT7 of
18/22 July, 1952.

But, actually before the plaintiff received
this intimation of the decision of the Board of Re-
sidence and Discipline he had seen a news paragraph
in the papers about this decision, On seeing this
he addressed an appeal P6 of 23.7.52 to the Vice-
Chancellor, who promised to circulate it among his
colleagues (Vide letter P8) of 24.7.52. The Vice-
Chancellor repli=d to this appeal by his letter P9
dated 29.7.52. Thereafter there was a considerable
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amount of correspondence between the plaintiff and
the Vice-Chancellor, who had also sent the plain-
tiff the expurgated copy of the report (P1l1l), which
he had made to the Board of Resldence and Disclp-
line. A second appeal (P1l2) of 7.8.52 was consid-
ered by the Board of Residence and Discipline,
which was not prepared to interfere with its orig-
inal decision. Then followed a third appeal (P1%4)
of 24,9,52, which was in fact really a criticism of
the report (Pll) made to the Board of Resldence and
Discipline, The plaintiff had =also addressed cer-
tain other communications like Pi5 of 27.11.52, P19
of 19.12.52 to the Vice-Chancellor touching the re-
lationship of Professor Mylvaganam to Mlss Balasing-
ham., The Board of Residence and Discipline which
had all these communications at its meeting held on
12.%.5% was of the opinion that the material placed
by the plaintiff before the Board did not Justify
the reopening of the inquiry asked for by the plain-
tiff, The plaintiff was inform=d of thils decision
of the Board by the letter P23 of 16.3.53. These
appeals P6, P12 and P14 and the other letters of
the plaintiff P15 and P19 foreshadowed the basis
of the present action.

Frustrated in his attempt to obtain some relief

from the University authorities the plaintiff has
turned to a Court of Law for relief, The plain-
tiff in this case impeaches as null and void the
decision of the commission or Board of Inquiry and
all steps resulting therefrom, and seeks here (1)
a declaration to the effect that the finding of the
commission and the decision of the Board of Resid-
ence and Discipline were null and void; and (2) an
order quashing the said finding and decision on the
following three groundss:-

1. That the said decision of the commission of
inguiry was contrary to the principles of
natural Jjustice for 5 reasons.

(a) & (¢). Professor Mylvaganam, one of the
commission was related to Miss Balasing-
ham and Mr, Sivapirakasapillai, and was
"interested" and that justice sould not

only be done but should also appear to be
done;

(b) Professor Mylvaganam being a member of
The Board of Examiners and Scrutinising
Committee would be a judge in his own
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cause in an inquiry of this sort re: leak-

age of an examlnation paper, and was thus
disqualiried;

(d) The plaintiff was not aware of the case
he had to meet, as the evidence of the
various witnesses had been taken in his
absence and not in his presence and with-
in his hearing; and

(e) The evidence of the various witnesses was
not taken entirely before all the three
members who constituted the commission or
board of inguiry, and certain evidence
ctaken by the Vice-Chancellor alone in the
absence of the other two members had been
acted on by the commission,

2. That there was no evidence upon which the
commission of inquiry could reasonably find
the charge against the plalntiff pioved.

3. That the finding arrived at against the plain-
tiff was one that had not been arrived at in
conformity with Examinations Procedure as laid
down in Chapter VIII of the General Act of the
University of Ceylon, and as such the said

finding and decision were void and of no effect,

The defendant-institution opposes this claim
of the plaintiff (1) to the declaration sought and
(2) to an order by this Court guashing the finding
of the commission of inquiry and the decision of

the Board of Residence and Discipline, on the ground

that this Court had no Jjurisdiction to entertain,
hear or determine this action; nor any Jjurisdiction
to decree any of the reliefs claimed or prayed for,
or alternatively the defendant-institution maintains
that the averments in the plaint did not disclose
any cause of action which entitled the plaintiff to
any of the reliefs prayed for in the plaint. By
way of further answer the defendant-institution
maintains that all that happened was that the Vice-
Chancellor requested Keuneman, Q.C. and Professor
Mylvaganam, who was the Dean of the Faculty of
Science, to which the Zoology Department belonged,
to assist him in his inquiry as to whether or not
the plaintiff had acquired before the date and time
of the examination knowledge of the substance of

any question or of the contents of one of the ques-
tion papers set at the Final Examination and that
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the Vice-Chancellor was satisfied that the plain-
tiff had acquired knowledge of the nature or sub-
stance of the German guestion in Zoology Paper V,
before the date and time of the said examination.
Satisfied as he was on this matter, the Vice-Chan-
cellor reported his finding to the Board of Resid-
ence and Discipline under the provisions of Rule 8
of the Examinations Procedure of the General Act

of the University of Ceylon, The Board of Resid-
ence and Discipline had suspended the plaintiff 10
indefinitely from all University cxaminations

under the provisions of Rule 14 of the Examina-
tions Procedure. The Defendant Institution has
denied that the action taken by the Vice-Chancellor
was null and void for the reasons given in the
plaint.

At the trial Mr., Choksy, who appeared for the
Defendant-Institution, raised three issues as re-
gards the competence of this Court to decide the
matters raised in the plaint. They are as follows: 20

Issue 7. "Has this Court jurisdiction -

(a) to entertain, hear cr determine this
action, (b) to deccree any of the
reliefs claimed or prayed for in the
plaint?"

Issue 8. "Does the plaint disclose any cause of
action entitling the plaintiff to
any of the reliefs prayed for in the
plaint?”

Issue 9. "If Issues 7 and or 8 are, or is answered 30
in the negative can plaintiff have
and maintain this action?"

Mr. Choksy for the defendant-University moved
that these three issues be tried first as issues of
law, But this was objected to by Mr.Weerasooriya
for the plaintiff, After hearing argument I deci-
ded to try the case as a whole and not piecemeal,
For it was clear from the plaint that any defects
of Jurisdiction in the commission of inquiry; on
the ground of bias or interest on the part of one 4o
of the members of the commission, the act or acts
that violated any principle of natural justice, or
the non-compliance with the procedure, all required
proof. The question involved in this case is one
of mixed law and fact and hence my decision.
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I heard evidence. The plaintif{f gave evidence
and called Doctor Crusz as his witness to speak to
plaintlff's capabllities as a student, and witness'
encounter with the Vice~Chancellor. The plaintiff
gave a graphlc account of his experiences before
the commission of inquiry and the way he was treated
by the commission, The Vice-Chancellor explained
that he had asked Keuneman Q.C, and Professor Mylva-
ganam to assist him at the inquiry he had to make to
be satistied. He testified to the fact that he
drafted the report with which the two other gentle-
men agreed. He swore that he was satisfied when
he made the report that plaintiff has had pre-know-
ledge of the German passage in Zoology Paper V (P3).

I will for the present assume that this Court
has Jurisdiction fo hear this case and proceed to
consider the case of the plaintiff.

Under the Examinations Procedure, Chapter VIII
of General Acts (D2 at 190) there are two sections
which must be noticed in this connection. One 1is
section 8, which runs thus:-

"Where ihe Vice-Chancellor is satisfied
that any candidate for an examination has ac-
quired knowledge of the nature or substance of
any question or has attempted or conspired to
obtain such knowledge, the Vice-Chancellor may
suspend the candidate from the examination or
remove his name from any pass list, and shall
report the matter to the Board of Residence and
Discipline for such further action as the Board
may declde to take.,"

The other is section 14, which states:-

"Where any matter is reported to the Board
of Residence and Discipline under this Part,
the Board may -

(1) remove the name of the candidate from
any pass list; or

(2) suspend the candidate from any University
examination for such period as the Board
may decide, or indefinitely; or

(3) order that the candidate be suspended
from the University for such period as
the Board may decide, or indefinitely;
or
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(4) do all or any of these acts."

It is in pursuance of a report purporting to
be under Section 8 that the Board of Residence and
Discipline had made a decision against the plain-
tiff under Section 14,

It is necessary to ascertain the capacity in
which the Vice-Chancellor acts under Section 8;
that is when he suspends a candidate or removes his
name from a pass list, and reports the matter to
the Board of Residence and Discipline, on his being
satisfied that a candidate has had pre-knowledge of
the contents of a question paper. Is he acting
as an executive officer, in his administrative cap-
acity, or in a guasi-Jjudicial capacity? It will
be observed that no procedure is laid down in res-
pect of the process of bringing about this state of
satisfaction, the pre-requisite condition before he
acts. The test to be applied i3 set out by the
Privy Council in the case of Nakuda Ali Vs,
Jayaratne (51 N.L.R. 457 at 463) whilst dealing with
the question of issue of Writs of Certiorari. Their
Iordships state, "That principle is most precisely
stated in the words of Lord Justice Atkin (as he
then was) in R. Vs. Electricity Commissioners (1924)
1 K.B. at 204 .,.... the operation of the writs has
extended to control the proceedings of bodies who
do not claim to be and would not be recognised as
Courts of Justice, Whenever any body of persons
having legal authority to determine questions affe-
cting the rights of Subjects, and having the duty
to act Jjudicially, act in excess of their legal
authority they are subject to the controlling Jjuris-
diction of the King's Bench Division exercised in
these writs. As was said by Lord Hewart, C.J. in
R. Vs. Iegislative Committee of the Church Assembly
when quoting this passage, 'in order that a body
may satisfy The required test it 1s not enough that
it should have legal authority to determine ques-
tions affecting the subjects, there must be super-
added to that characteristic the further character-
istic that the body has the duty to act judicially'.
It is that characteristic that the Controller lacks
in acting under Regulation 62, In truth when he
cancels a licence he is not determining a gquestion;
he 1is taking executive action to withdraw a privi-
lege because he believes and has reasonable grounds
to believe that the holder is unfit to retain it.
But that apart, no procedure is laid down by the
Regulation for securing that the licence holder is
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to have notice of the Controller's intention to re- In the District
voke the licence, or that there must be an inquiry, Court of
publlc or private, before the Controller actsS...... Colombo

In brief the power conferred on the Controller by
Regulation 62 stands by itself upon the bare words
of the Regulation and 1f the mere requirement that No. 11
the controller must have reasonable grounds of be-

lief is insufficicnt to oblige him to act Jjudicially, Judgment
there is nothing else in the context or conditions 21st August
of his Jurisdiction that suggests that he must re- 1954 -
gulate his actlon by analogy to judicial rules",. continued,

Regulation 62 which their Lordships considered was
worded jthus:-

"Where the controller has reasonable
grounds to h<lleve that any dealer is unfit to
be allowed to continue as a dealer, the con-
troller may cancel the textile license or.....
issued to that dealer,"

Here also when the Vice-Chancellor repo.,ted, he was
taking executive action; he was not determining

the question. There 1s no procedure for a notice
to the candidate affected, or that there should be
an inquiry. There is not that characteristic in
the Vice-Chancellor to act judicially when he is
taking action under section 8. Judged by the test
laid down by the Privy Council, the Vice-Chancellor
being under no legal obligation to act Jjudicially,
was performing an administrative act. The mere
requirement that he be "satisfied" is insufficient
to oblige him to act Judicially. If he 1s not
under a duty to act Jjudicially or quasi-judicially
under section 8 then it would not be according to
law that his decision to report should be amenable
to review and if necessary to avoidance by the pro-
cedure of Certiorari by the Supreme Court, or by any
declaration to be made by this Court. If this writ
cannot issue from the Supreme Court in these circum-
stances, I think this Court will also have no juris-
diction to guash the finding of the Vice~Chancellor
embodied in his report (P11). The words "is satis-
fied" are found in Section 1(1) of the Town and
Country Planning Act 1944 (Chapter 47) which runs
thuss-~

"Where the Minister of Town and Country
Planning 1s satisfied that it is requisite....
an order may be made by the Minister."

This section came up for decision in the case of
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Robinson and others Vs. Minilister of Town & Country
Planning (1947) 1 A.E.R. 851. It was held by the
Divisional Court that the executive acts, i.e. the
making of the order, is not a Jjudicial or quasi-
judicial decision and cannot be controlled by the
Courts by reference to the evidence or lack of evi-
dence at the inquiry if one was held. I do not
see how Courts of Law could interfere with an ad-
ministrative act of an Executive and declare the
Vice-Chancellor's finding, however it be arrived
at, invalid, when that finding is the result of a
state of satisfaction, the proce..s of bringing
about wnich is not laid down by any procedure. In
this case even if he had held an inquiry before the
report, such inquiry is only a process which leads
to a state of satisfaction. Lord Greene, M.R. in
the last case states, "It is manifest that it
(state of satisfaction) may be brought about by
€.8., inquiries made @ behalf of and advice given
to the Minister from within or without his Depart-
ment", The Board of Residence and Discipline had
decided against the Plaintiff presumably on the
basis of this report (Pl1l). It is in my view not
open to question in a Court of Law, this decision
taken in an administrative capacity (51 N.L.R. 456).

But assuming for a moment that the finding of
the Vice-Chancellor was judicial or quasi-~judicial
one, can it be attacked in any Cuurt of Law on the
three grounds set out in the plaint, viz: (1)
Violation of the principles of natural Jjustice, EE)
Absence of evidence justifying the finding, and (3)
Non-observance of the Examinations Procedure in
arriving at this finding.

I will deal first with the third ground. This
was elaborated at the hearing thus:- Whilst under
section 8, the only person to be "satisfied" was
the Vice-Chancellor, a finding has been made by a
commission of lnquiry consisting of himself, Keune-
man, Q.C. and Professor Mylvaganam, Neither was
the report made by the Vice-Chancellor, but hy the
commission. The finding and report are not in
conformity with the regquirements of section 8, and
the decision based on such finding and report was
bad in law,. The answer to this contention is to
be found in the judgment of ILord Shaw in the case
of Local Government Board Vs. Arlidge (/19157 A.C.
120). The tribunal which is not a Court of law in
the ordinary sense, 'must do its best to act Jjustly
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and to reach Just ends by Just means', he said, "If
a 3tatute prescribes the means it must employ them,
I 1t is left without express guidance it must still
act honestly and by honest means. In regard to
these, certain ways and methods of Jjudicial proce-
dure may very likely be imitated, and lawyer-like
methods may find special favour lawyers. But that
the judiciary should presume to impose its own
methods on (other tribunals set up by Parliament)

is a, usurpation, and the assumption chat the
methods of natural Justice are ex necessitate those
of Courts of Jjustice is wholly unfounded." The Privy
Council almost voiced the same idea in the case of
De, Verteuil Vs. Knaggs (1918) Appeal Cases 557 at
560. Thelr Lordships said, "The ordinance does not
prescribe any special form of procedure, but there

is an obvious implication that some form of inquiry
must be made, such as Will enable the Governor fainy
to determine whether a sufficient ground has been
shownt to hls satisfaction for the removal of inden-
tured immigrants. The particular form of inquiry
must depend on the conditions under which the dis-
cretion is exercised in any particular case; and

no general rule applicable to all conditions can be
formulated." Ovr Courts have taken a similar view
in the case of de Mel Vs. M.W.H. de Silva (51 M.L.R.
282). Where a tribunal cther than a Court of Law
is vested with legal authority to determine questions
affecting the rights of parties, but the procedure
it should adopt is not expressly provided by statute,
the tribunal is the master of its procedure, provided
however that the essential requirements of Jjustice
and fairplay are observed. I have referred to these
three cases, because section 8 of the Examinations
Procedure in the General Act (D2 page 190) is abso-
lutely silent about the procedure to be adopted by
the Vice-Chancellor. In such a case, the Vice-
Chancellor has to devise his own procedure and has
devised one by asking Keuneman Q.C. and Professor
Mylvaganam to assist him at the inquiry into’ the
allegations against the plaintiff. Desplite the un-
happy choice of words found in the letter P4 or in
paragraph 1 of the Report (P1l), I fully believe the
Vice-Chancellor's words that he asked the other two
gentlemen to assist him at the inquiry. One cannot
find fault with his choice itself. Tlie report was
really written by the Vice-Chancellor himself, with
whom the others agreed. I accept the Vice-Chancel-
lor's evidence on that point. The fact that it had
also been signed by the other two gentlemen cannot
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in these circumstances render its parentage doubt-
ful or obscure. It is the Vice-Chancellor's
report. In my view, the guesticn of non-compliance
cannot arise, as there was no procedure prescribed
by the Examinations Procedure, It may be mentioned
that the Vice-Chancellor could have delegated this
task altogether to Professor Mylvaganam, because he
was the Dean of a Faculty, (Rule 17).

The first ground is that the principles of
natural justice had been violated for 5 reasons,
Three of them are concerned with the disqualifica-
tion of Professor Mylvaganam to sit on this board
of inguiry, on the ground of his bias resulting
from his relationship to Miss Balasingham, and Mr.
Sivapirakasapillai, and the fact of his membership
of the Board of Examiners, and of the Scrutinising
Committee. There is 1ittle substance or nothing
at all in the submission that his membership dis-
qualified him from functioning on this Board of
Commission. The leakage of the contents of that
paper reflected on the University. If Professor
Mylvaganam on the score of his membership was dis-
qualified, then the Vice~Chancellor would have been
doubly disqualified, because of his Chairmanship of
the Board of Examiners and Scrutinising Committee,
There is a conflict of testimony between the plain-
tiff and the Vice-Chancellor over the precise nature
of the relationship of Professor Mylvaganam to Miss
Balasingham and Mr, Sivapirakasapillai. I am in-
clined to the belief the Vice-Chancellor was better
placed than the plaintiff to ascertain this rela-
tionship from Professor Mylvaganam himself. I
accept the Vice-Chancellor's statement in letter
P18 of 8.12.52 about this relationship. One could
hardly describe that as a relaticnship, which would
or could bias Professor Mylvaganam in favour of the
two witnesses Miss Balasingham aiid Sivapirakasa-
pillai, against the plaintiff, I am not prepared
to believe that Professor Mylvaganam could have
succumbed to the ties of such distant relationship.
It is difficult to define 'bias’', Rules taken from
decisions as applicable to Courts of Law are hardly
applicable to cases of this nature. As Maugham J,
said in the case of Maclean Vs. Workers' Union
(1929) 98 L.J.R. Chancery 293 at 295, "What ever may
be the precise meaning of this phrase, I think that
mere personal prejudice, even resulting from a pre-
vious dispute or altercation is not comprehended
within the term."  The Privy Council in a case from
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Trinidad (40 C.L.W. 100) has expressly adopted the
view of Maugham J. in Maclean's case and did not
think the prescnce of two prejudiced stewards on

the Tribunal injected such an element of bias into
the Trlbunal, so as to give Rise to a reasonable
susplcion that the trial was not a fair one. These
two cases are sufficlently authoritative on this
matter of alleged bias on Professor Mylvaganam's
part as to disqualify him from sitting on the com-
mission of inquiry, In my opinion this alleged
bias now imputed to him 1s really an afterthought.
For not till 27th November 1952 was this thought of,
Even in that letter (P15) where the plaintiff refer-
red to thils relationship, he stated that he never
questioned the impartiality or personal integrity

of Professor Mylv:igananm, It 1s only in his evi-
dence, he began to doubt these (Vide P15). Concern-
ing the reasons given for the violation of the prin-
ciples of natural justice, It is admitted by the
Vice-Chancellor that the witnhesses were not ques-
tioned in the presence of the plaintiff and the
other members were not present when Doctor Crusz

was questioned by him (the Vice-Chancellor, There
is hardly any ground for the plaintiff's complaint
that by reason of witnesses not beilng questioned in
his presence, he did not know the nature of the case
he had to meet, It is a fact that notice of the
nature of te allegations was given to him by letter
P4, It was admitted on the first day of plaintiff's
cruss-examination by him that within five minutes of
his entering the Vice-Chancellor's office, he knew
the nature of the allegations or charges against him
and the name of hls accuser. Therefore it is futile
to urge that he did not know the nature of the case
he had to meet and to attribute 1t to the fact that
witnesses were not examined in his presence and
within his hearing, "It is useful to bear in mind
the very wide differences between the principles
applicable to Courts of Justice and those applicable
to domestic Tribunals. In the former the accused
is entitled to be tried by the Judge according to
the evidence legnlly adduced and has a right to be
represented by skilled lawyer.......A domestic Tri-
bunal is 1in general composed of laymen. It has no
power to administer an oath.......no party had the
power to compel the attendance of witnesses, It is
not bound by the rules of evidence......It may act,
and 1t sometimes must act on mere hearsay...... The
members of the tribunal may have been discussing tle
matter for weeks with persons not present at the
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inquiry. It is apparent and it is well settled by
authority that the decision cannot be attacked on
the ground that it is against the weight of evid-
ence, since evidence in the proper sense there is
none, and since the decisions of the tribunal are
not open to any sort of appeal unless the rules
provide for one". Per Maugham, J. at 296 of
(1929) 98 Chancery Division. Lord Parmoor referr-
ing to the Committee of the Stock Exchange of Lon-
don, stated, "The Committee are not of course bound 10
to treat such a question as though it were a trial.
They can obtain information in ary way they think
best. I am however not satisfied that they are
not subject to the limitation expressed in this
House by Lord Loreburn (Board of Education v, Rice
/19117 A.C. 179) always giving a fair opportunity
To those who are parties to the controversy for
correcting or contradicting any relevant statement
prejudicial to their view" - Weinberger v, Inglis
/19197 A.C. 606 at 636, I cannot help feeling 20
That when on 21.5.,52 the Commission questioned last
the plaintiff, it was done in order that the plain-
tiff might know the statements and allegations of
those who had preceded him. When he was called on
a second occasion (3.6.52) the Commission was giv-
ing him a fair opportunity to explain himself and
in doing so the commission was acting in terms of
the Judgment of the House of Ionwds in Rice v,
Education Board (/I9117 A.C. 19¢).

There is no room to believe that there has 30
been a violation of the principles of natural jus-
tice in this case, In the absence of special pro-
vision as to how the tribunal is to proceed the law
will imply no more than the substantial requirement
of justice shall not be violated. It must give
the party who may be affected by its decision an
opportunity of being heard and stating his case. It
must give him notlice vhen 1t will proceed with the
matter and it must act honestly and impartially and
not under the direction of some other person or per- 40
sons to whom the authority is not given by law.
There must be no malversation of any kind. There
would be no decision within the meaning of the Sta-
tute if there were anything of that sort done con-
trary to the essence of justice 51 M.L.R.282......
The plaintiff's complaint that he was not given an
opportunity to explain or state his case needs exa-
mination, It rests on his evidence alone, That
is contradicted by the Vice-~Chancellor, who stated
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that plaintiff understood everything asked and
started hedging and would not answer questions
direct. Having regard to the personal of the com-
mission, one finds it difficult to accept the plain-
tiff's evidence that he was denied an opportunity of
explaining his case, Plaintiff's evidence under
cross-examination revealed that he 1s capable of pre-
varication, On this point again, I accept the Vice-
Chancellor's evidence that plaintiff was given an
opportunity and he gave an explanation. In this
case the plaintiff has had notice of the inquiry, of
the allegations against him, and had been given an
opportunity to be heard on two occasiong, The
plaintiff does not doubt the impartiality or the
honesty of the commission, That is revealed by his
communications, T cannot say that any essentials
of Jjustice had bezn sacrificed by the commission.
This 1s a casec where no Court of Law willl interfere;
not even on the ground of absence of evidence to sup-~
port the finding of the commission. For that is
noc the function of the Courts, Once it 1s satis-
fied that an inquiry had been honestly conducted
within the terms of the Statute or Rules or without
violating the essentials of Justice, then and there
the Courts Jurisdiction ends.

Now I will consider the question whether this
Court has Jjurisdiction to ftake cognizance of a case
of this nature, Iet me state that in England the
Queen's Bench Division has the right to issue writs
of certiorari to extra Jjudicial tribunals. The
Supreme Court in its original Jjurisdiction has the
same power conferred on it by section 42 of the
Courts Ordinance, As far as the District Court is
concerned, though its jurisdiction is unlimited (14
Recorder 24) and is plenary and in some instances it
is greater than that of the Queen's Bench Division,
yet it 1s circumscribed by the original jurisdiction
of the Supreme Court (Vide section 62 of the Courts
Ordinance). Had this matter been before the Sup-
reme Court, it might on a case being made out have
given the reliefs sought in this case. But, so far
as this Court is concerned, it has to act within the
limits prescribed by the Civil Procedure Code, and
the Courts Ordinance, An "action" is defined in
the Civll Procedure Code as a proceeding for the
prevention or redress of a wrong (section 5). This
definition 1s later extended to include every
application to a Court for relief or remedy obtain-
able through the exercise of a Court's power or
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authority or otherwise to invite its interference
(Section 6). The term also includes quia timet
actions, i.e., actions for the prevention of threa-
tened wrongs 10 N.L.R., 355 1 S.C.C.27 F.B. Every
action presupposes a cause of action, which term is
also defined as a wrong for the prevention or re-
dress of which an action may be brought and includes
the denial of a right, the refusal to fulfil an
obligation, the neglect to perform a duty and the
infliction of an affirmative injury (Section 5).
This definition is not exhaustiv:: of the list of
wrongs 4 N.L.R.12. No doubt the term "cause of
action"” ought not to be construed as if it were
identical with the transaction out of which the
right to relief arises 4B. Notes Cases 89. The
right claimed to a declaration that certain finding
is bad in law, or a right to have that finding
quashed, is not in my humble opinion such a right
that this Court has power to grant by its orders.

I have not been referred to any case where this
Court had been known to have made declarations of
this sort, sought in this case. But, cases are
known where the orders of domestic tribunals have
been executed by this Court, or enforced by the
Courts, 55 N.L.R.313. Of course, it is stated in
29 N.L.R. 361 at 365 by Dalton, J. that such orders
of domestic tribunals such as Buddhist Ecclesia-
stical bodies could be impugned on the ground of
gross irregularity in these Courctcs. He pointed

out that the defendant had failed to raise an issue
impugning the order of the Ecclesiastical Body 1in
that case. If the Courts could be used as a forum
where such orders could be attacked by way of de-
fence it stands to reason that they could be impugned
in these Courts by any person prejudicially affected
by the orders. Perhaps this 1s the sole Jjudgment,
which i1limpliedly recognises this Court as a forum
where orders of extra Jjudicial bodies wuld be ques-
tioned, But on the other hand, if one looked at
Section 217 (the decrees) it seems futile for a
Court to pass or to make a declaration of a right or
status which cannot be executed. Quia timet actims
in which declarations can be made come within the
scope of 217(aG). In India despite the existence of
the Specific Relief Act, the High Court of Allahabad
refused relief, whcre a student of the Benares Uni-
versity claimed that he had passed an Examination.
(1925 A.I.R. Allahabad 253). There the reliefs
sought were by way of a declaration and of an in-
junction. The declaration sought was to the effect
that the plaintiff was entitled to have been de-
clared as having passed an efamination or alterna-
tively he claimed damages.
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Everythlng considered, I am not sufficiently In the District
convinced that this Court has any Jjurisdiction in Court of
thlis matter. Lven 1f 1t has, on the facts and on Colombo

the law, it is not a case where this Court can
interfere,

No., 11
I ansvwer the issues as follows :-
1. Yes. . Judgment
2. No. He asked the gentlemen to assist him, 31st August
3. (a) They inquired, 1954 -
b) Yes, continued,
c) Yes,
4, ves,
5. Not established.
6. Does not arlse in view of my answer to Issue 5.
T. No,
8. Not necessary to answer in view of my answer
to Issue 7,
9. Not necessary to answer,
10. (a) Yes.
b) Yes,
c) Yes,
11. Not necessary to answer in view of my answers
to Issues 5 and 7. )
It is with & great amount of regret that I
dismiss the plaintiff's action with costs.
Sgd. M.M.I. Kariapper.
Additional District Judge.
31.8.54,
No., 12 No., 12
DECREE _ Decree
IN THE DISTRICT COURT OF COLOMBO Blsz August
1954,
E.F.W. FERNANDO Plaintiff
against
THE UNIVERSITY OF CEYLON Defendant

This action coming on for final disposal before
M.M.I. Kariapper Esquire, Additional District Judge,
Colombo on the 31st day of August, 195! in the pre-
sence of Proctor on the part of the Plaintiff and of
Proctor, on the part of the Defendant, it is ordered
and decreed that the Plaintiff's action oe and the
same 1is hereby dismissed with costs.

Segd. M.M,I., Kariapper
Additional District Judge, Colombo

The 31st day of August, 1954,
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No.l3
PETITION OF APPEAL

IN THE SUPREME COURT OF THE ISLAND OF CEYLON.

E.F.W. Fernando .. ... Plaintiff
_v_.

The University of Ceylon .o Defendant

E.F.W. Fernando e Plaintiff-Appellant
-V -

The University of Ceylon Defendant-Respondent

To
THE HONOURABLE THE CHIEF JUSTICE AND THE QOTHER
JUDGES OF THE HONOURABLE THE SUPREME COURT OF
THE ISLAND OF CEYLON.

On this 8th day of September, 1954.

The Petition of Appeal of the abovenamed Plain-
tiff-Appellant appearing by ADDISON SERASINGHE
GUNAWARDENA his Proctor, states, as follows :-

1. The Plaintiff-Appellant, hereafter referred
to as the Appellant sued the Defendant-Respondent,
hereinafter referred to as the Respondent in case
No. 28909/M of the District Court of Colombo, under
the following circumstances:-

(2) The Appellant at all relevant times was a
student in the faculty of Science of the Respondent
University. Having duly complied with all the
regulations and requirements necessary to entitle
him to present himself as an examinee <for Final
Examination in Science, Section B, Zoology, did pre-
sent himself for the said Examination in or about
March 1952 in order to obtain the Degree of Bachelor
of Science of the Respondent University.

(b) The Appellant completed the full Examina-
tion for the said Degree in both the theory part and
the practical part.
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(c¢) Arter the Appellant had completed the said In the

Exanination, an allegation was made to the Vice- Supreme Court
Chancellor of thc¢ Respondent University by one of Ceylon

S. Balasingham, a student who sat for the same

Examination and her brother-in-law, one T. No.l3
Sivaprakasapillai, a lecturer in the Taculty of

Engincering, that thce Appellant had acquired prior Petition of
knowledge of the contents of one of the question Appeal

papers set at the aforesaid Examination.
8th September,
(d) In order that he might be satisfied whether 1954 ~
or not the Appellant had acquired such knowledge of continued.
the contents of the said paper, the said Vice-
Chancellor on or about the 16th of May 1952 appointed
a Commission consisting of himself, A.E. Keuneman,
Q.C. and Professor A.W. Mailvaganam, to inguire into
the said allegation.

(e) The said Commission of Inquiry heard evi-
dence and inquired into the said allegation and came
to a finding adverse to the Appellant, and the said
finding was duly reported by the said Vice-Chancellor
under the Examinations Procedure of the Respondent
University of the Board of Residence and Discipline.
The said Board ascting upon the said finding of the
said Commission of Inquiry suspended the Appellant
indefinitely from all Exeminations of the Respondent
University and the said decision was communicated
to the Appellant by the said Vice-~Chancellor on or
about the 18th of July 1952.

2., In this action the Appellant claimed the
declaration that the decision of the said Commis-
sion of Inquiry and all steps resulting therefrom
were null and void on the following grounds:

(I) That the said decision of the said Commis-
sion of Inquiry was contrary to the Principles of
Natural Justice for one or more of the following
reasons:—

(a) One of the Members of the said Commis—
sion of Inquiry, to wit, Professor A. W.
Mailvagananm was at all relevant times a
relation of the aforesaid S. Balasingham
and T. Sivaprakasapillai.

(b) The said Professor Mailvaganam was a
member of the Board of Examiners for the
sald Examination and of the Scrutinising
Committze under the Examinations Procedure
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and vitally interested in the question of
leakage of an examination paper. In the
circumstances he was acting as a Judge in
his own cause by sitting as a member of the
sald Commission of Inquiry, and also by be-
ing related to the persons who made the

sald allegation and nevertheless officiating
as a member of the said Commission, he flouted
the maxim that Jjustice should not only be
done but also appear to be done.

(c) The evidence of the verious witnesses
who appeared before the said Commission of
Inquiry, in particular the evidence of the
Complainant S. Balasingham, was taken in
the absence of the Appellant, who was not
even given a statement of what evidence had
been led against him, and so was mnot aware
of what case he had to meet.

(d) The evidence of the various witnesses
was not taken entirely before all the three
members constituting the said Commission of
Inquiry. Certain cvidence was taken by the
Vice-~Chancellor alone in the absence of the
other two members of the said Commission of
Inquiry but that evidence was acted on by
all the members of the said Commission of
Inguiry.

(II) That there was no evidence upon which the
said Commission of Inquiry could reasonably find the
charge against the Appellant proved.

(I1I) That the finding arrived at against the
Appellant was one that had not been arrived at in
conformity with the Examinations Vrocedure as 1laid
down in Chapter Eight of the Gencial Act of the Res-
pondent University.

3. The case went to trial on the following
issues:~

(1) Was an allegation made to the Vice-Chan-
cellor of the University of Ceylon by one Miss
S. Balasingham and Mr. T. Sivaprakasapillail
that the Plaintiff had acquired knowledge of
the contents of one of the question papers set
for the Final Examination in Science in March
19529
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(2) Did the Vice-Chancellor appoint a Commis- In the
sion of Inquiry consisting of himself Mr., A.E. Supreme Court
Keuncman, Q.C., and Professor A.W. Mailvaganam of Ceylon
to inquirce into the said allegation?
No.1l3
(3)(a) Did the said Commission hear evidence
and inquire into the said allegation? Petition of
Appeal
(b) Did the said Commission come to a
finding adverse to the Plaintiff? 85? Septenber,
1954 -
(¢) Did the Vice-Chancellor report the continued,

finding of the Commission to the Board
of Residence and Discipline?

(4) Did the Board of Residence and Discipline,
in view of the finding of the Commission of
Inquiry suspend the Plaintiff indefinitely
from University Examinations?

(5) Is the decision of the Commission of Inquiry
and all steps resulting therefrom null and void
on all or any of the grounds set out in para-
graphs 7(1) a,b,c,d and e; and/or 7(2) and/or
7(3) of the Amended Plaint?

(6) Is the Plaintiff cntitled to a declaration

(a) that the said finding of the Commission
of Ingquiry and all steps resulting
therefrom are null and void?

(b) that the said finding of the Commis-
sion of Inquiry and the decision of the
Board of Residence and Discipline be
quashed?

(7) Has this Court jurisdiction (a) to enter-
tain, hear or determine this action, (b) to
decree any other reliefs claimed or prayed

for in the Plaint?

(8) Does the Plaint disclose any cause of
action entilling the Plaintiff +to any other
relief prayed for in the Plaint?

(9) If issues 7 and/or 8 are or is answered in
the negative, can Plaintiff have or maintain
this action?

(10)(a) Was the Vice-Chancellor of the University
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satisfied that the Plaintiff had ac-
quired knowledge of the nature or sub-
stance of the German question in the
Zoology Paper V before the date and time
of the Examination in question?

(b) Did he accordingly report the matter to
the Board of Residence and Discipline
under the relative Provisions of the
Examinations Procedure?

(¢) Did the said Board of Residence and 10
Discipline suspend the Plaintiff in-
definitely from all University Exami-
nations under the Provisions of Rule 14
of the said Examinations Procedure?

(11) If all or any of issues 10(a) (b) and (c)
are answered in the affirmative

(a) Has the Plaintiff an; cause of action?

(b) Is he entitled to this action +to any
of the reliefs prayed for?

(c) Can he have or maintain this action? 20

4. After hearing the evidence in the case and
the addresscs of Learned Counsel cn both sides the
Learncd Judge in the Original Court reserved his judg-
ment and delivered the same on the 31lst of August
1954 dismissing the Appellant's action with costs.

5. Being dissatisfied with the said judgment the
Appellant appeals to Your Lordships' Court, on the
following among other grounds of appeal:-

(a) The said judgment is conurary +to law and
against the weight of evidence led in the Casec; 30

(b) It is respectfully submitted that the learned
Judge of the Original Court was wrong in law in taking
the view that the said Court had no jurisdiction to
entertain this action. It is submitted that the said
Court had jurisdiction;

(¢) It is respectfully submitted that . the rele-
vant correspondence conclusively proves that the Vice-
Chancellor had delegated his functions to a Commission
of Inquiry and, thereby, contravened the Provisions of
the Examinations Procedure Chapter IEight,Section Eight 40
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of the General Act of the Respondent University
and that the finding of the Commission and the
action taken thereunder were bad and void in law.
It ig also respectfully submitted that the Appel-
lant was cntitled to a Degree in terms of the
marks that he had obtained in the said Examination;

(d) It is further submitted that on the facts
as disclosced in the correspondence and the evidence
led in the action, the decision of tiie Commission
of Inquiry was contrary to the Principles of Natural
Justice and thercfore unsustainable and ought to be
qQuashed.

WHEREFORE the Appellant prays that Your Lord-
ships! Court be pleased:-

(a) to declare that the finding of the said
Commission of Inquiry and the decision
of the Board of Residence and Discipline
resulting therefrom null and void;

(b) to quash the said finding and decisiong

(¢) to declare that the Appellant is entitled
to a benree in terms of the Marks he had
obtainci;

(d) to grant the Appellant the costs of the
action and of this Appeal and;

(e) to grani the Appeliant such further and
other relief in the premises as to Your
Lordships' Court shall seem meet,.

Sgd. A.S., GUNAWARDENA.
PROCTOR FOR PLAINTIFF-APPELLANT.

Settled by,
Sgd. KINGSLEY HERAT
Advocate.

Sgd. N.E., WEERASOORIA, Q.C.
Advocate.
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No.l4
'JUDGMENT OF THE SUPREME COURT

FERNANDO v. THE UNIVERSITY OF CEYLON.
Present: WEERASOORIYA J. and T.S. FERNANDO J.

Argued on: 9th and 10th August and 17th, 18th, 20th,
2lst and 24th September, 1956.

Delivered on: 28th November, 1956.
WEERASOORIYA, J.

This is an appeal by the plaintiff from the
judgment and decree of the District Court of Colombo 10
dismissing the action instituted by him against the
University of Ceylon, as the defendant. The sub-
stantial relief claimed in the acfion is a declara-
tion that the findings of a committec of inquiry that
the plaintiff had acquired knowledge of the nature
or substance of a passage in German in Zoology Paper
V before the date and time of the examination, and
the decision of the Board of Residence and Discipline
of the University of Ceylon suspending him indefi-
nitely from all examinations of the University, be 20
declared null and void.

The judgment of the learned District Judge sets
out the relevant facts of the case, but it would be
necessary to refer to some of them again in +this
judgment. The final examination for the degree of
Bachelor of Science of the University of Ceylon at
which the plaintiff was a candidate took place in
the months of March and April, 19%2. The plaintiff
offered himself for examination 1a Zoology as his
special subject and Botany as a subsidiary subject 30
in accordance with the provisions of the General
Act No. 1 made under the Ceylon University Ordinance,

No.20 of 1942. The examinatvion in Zoology consisted
of five papers in theory and three in practical
work. There was also one paper in Botany. The

examination in the last theory paper in Zoology (Paper

V) was held on the 4th April, 1952. P3 is a copy

of this paper. It is in two parts, the first con-
sisting of an essay and the second of a passage in
French or German one of which had to be translated 40
into English and commented on. The maximum marks

for the essay was 90 and for the translation and
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comments 10, ond this allocation was knovn to the
candidates prior to the examination. There is no
evidence that out of the 10 marks assigned for the
translation and comments a candidate was required
to obtain any specificd minimum in order to secure
a pass, or become cligible for a first or second
class (denoted by the letters A and B respectively)
in Paper V, Th. plaintiff actually obtained an A
in that papcr, having scored a total of 90 marks
which included 8 out of the maximum of 10 marks for
his translation of, and comments on, the German
passage (which was thc passage selected by him). On
his marks in this and the other papers the plaintiff
came an ecasy first in order of merit among the can-
didates offering the same subjects at the examina-
tion, and in the normal course he would have been
entitled to the degree of Bachelor of Science with
First Class Honours. Of the witnesses called at
the trial Dr. Hilary Crusz, a lecturer in Zoology
at the University, who appecars to have had opportu-
nities of forming an estimate of the plaintiff's
ability, described him as a brilliant student.

One of the candidates at the examination who
of fered the samc subjects as the plaintiff was a
Miss Balasingham who is the sister-in-law of MNr.
Sivaprakasapillai, a lccturer in the Engineering
Faculty of the University.  Shortly after the
examination in the paper P3 Miss Balasingham appears
to have conveyed certain information +to Mr,
Sivaprakasapillai which he considered it his duty
to communicate (though he did not do so immediately)
to the Vice-Chancellor of the University, Sir Ivor
Jemmings. The information related to the possibi-
1lity of the plaintiff having had prior knowledge of
the German passage set for translation and comments
in P3. But before that information reached Sir
Ivor Jennings he had already received similar in-
formation from Mr. Kirtisinghe the senior lecturer
in Zoology and also the examiner who had marked
that part of the answer script submitted by the
plaintiff on the German passage in P3.

‘Under the Ceylon University Ordinance, No. 20
of 1942, the Vice~Chancellor is the principal
executive officer of the University and it is his
duty to see thav the provisions of the Ordinance
and of the Statutes, Acts and Regulations made
thereunder are duly observed, and he is given such
power as he may dcem necessary to exercise for that
purpose, Section 8 of Part 1 of Chapter VIII of
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the General Act No.l provides that where the Vice-
Chancellor is satisfied that any candidate for an
examination has acquired knowledge of the nature
or substance of any question or the content of any
paper before the date and time of the examination
he may suspend the candidate from the examination
or remove his name from the past list, and shall
report the matter +to the Board of Residence and
Discipline for such further action as the Board may
decide to take. Section 14 deals with the powers
of the Board on such a report beirs received. One
of them 1s to suspend the candidete dindefinitely
from any University examination. It will be noted
that the Board is empowered to act on the Dbasis
of the report, without meking any further inquiry.
The Vice-Chancellor is an ex officio member of the
Board.

The Vice-Chancellor, having considered the
information which he received, decided to investi-
gate the matter further and for that purpose he
appointed a committee of inquiry consisting of
himself, Mr. A.E. Keuneman who is a member of the
University Council and Professor Maillvaganam,
Dean of the Faculty of Science. Besides other
claims that the Vice-Chancellor Sir Ivor Jennings
has to eminence it may be stated +that he is a
Quecen's Counsel of the English Bar. Mr. Keuneman
is a Queen's Counsel of the Ceylon Bar and a
retired Judge of +this Court. There can be no
doubt that all the gentlemen who comprised the
committee were exceptionally suited, by reason of
their qualifications and experience, to conduct
an inquiry of this nature. That Professor
Mailvaganam was a member of the committee was
criticised by learned counscl who appeared for the
plaintiff at the hearing of the appeal on the
ground of his somewhat distant r»elationship to
Miss Balasingham and DMr. Sivaprakasapillai and
also that he was a member of the Board of
Examiners, as well as of the Scutinising Committee
for functions of which were to modify the questions

set for the examinations and if neccessary refer then

back to the examincers for re-consideration. I am
unable to say that there is any substance whatever
in this criticism.

On the 16th May, 1952, that is to say, several
weeks after the examination in paper P3 had been
held (being the last of the papers which the plain-
tiff was called upon to answer) the Vice-Chancellor
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wrote to him the letter P4 informing him of an
allegation against him that he had acquired prior
tnowledge of the content of one or more of the
papers set for the examination at which the plain-
tiff had presented himself as a candidate and re-
questing him to attend at a specified time and place

before the committee of inquiry on the 2lst May, 1952.

The plaintiff hag stated in evidence at the trial
that when he received this letter he had no idea at
all as to the nature of the allegation against him
except for what was in the letter, namely, that he
had acquired prior knowledge of the content of one
or more of the examination papers. According to
the Vice-Chancellor the letter was so worded be-
cause the information coming to him from Miss
Balasingham (who, apparently, had been questioned
at that stage) suggested the possibility of the
plaintiff having acquired prior knowledge of the
content of some of the papers in practical work too
in addition to knowledge of the German passage in
P3, It would secem however, that between the date
of the despatch of the letter and the 2lst May the
comnittee of inguiry had decided that the evidence
which Miss Balasingham was in a position to adduce
was quite insufficient to Justify an investigation
into that part o.' her allegation which related to
the plaintiff having acquired prior knowledge of
the content of any paper in practical work. It may
be assumed that the members of the committee did
not consider that this decision reflected in any
appreciable degree on the credibility of Miss
Balasingham in regard to the evidence that she
would give on the question whether the plaintiff
had acquired prior knowledge of the German pas-
sage in P3. I does not appear, however, that the
plaintiff was at any stage informed that the matter
to be investigated by the committee was restricted
to that allegation alone, and it is highly probable
that throughout he was under the impression that
the scope of the inquiry was as stated in P4, par-
ticularly as he was questioned by +the committee
about his practical examination as well.

On the 2lst May, 1952, as notified in P4, the
committee of inquiry held its first sitting. Miss
Balasingham appears to have been questioned as the
first witness. The next to be questioned were Mr.
Kirtisinghe and Professor W. Fernando, in that order.
Professor Fernando is the head of the Department of
Zoology in the Tniversity and the maternal uncle of
the plaintiff. He came into the inquiry as the
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German passage in P3 was selected by him as examinern,
with the approval of Mr. Kirthisinghe the other
examiner, from a book belonging to him which was
kept under lock and key in his office, Sir Ivor
Jennings stated in evidence at the trial that he was
satisfied from his inguiries that the drawer of the
table in Professor Fernando's office in which the
book was kept had been locked, presumably at all
material times. If there was originally any sus-
picion that Professor Fernando had dishonestly ap-
prised the plaintiff, his nephew, of the German pas-
sage that would be set for the exsuination, all I
need say is that there is no evidence pointing in
that direction. Sir Ivor Jennings also stated in
evidence that there were several possible sources of
leakage of the content of an examination paper and
that although he and the other members of the com-
mittee of inquiry ultimately were satisfied that the
nature or substance of the German passage in P3 had
become known to the plaintiff prior to the examina-
tion, none of them could reach a aofinite conclusion
as to the point at which the leakage occurred.

To resume the narrative as to what took place
at the sitting of the committee of inquiry on the
21lst May, 1952, the plaintiff was the last person to
be questioned at that sitting. In his evidence at
the trial he said that his questioning by the com-
mittee on that occasion did not last more than half
an hour but he admitted that at an early stage he
was shown an exercise book, said to belong to Miss
Balasingham and containing eight or nine German words,
and he was asked whether he had those words in any
book of his prior to the examination, which he denied.
He also said that from the questions put to him he
gathered that Miss Balasingham had alleged that prior
to the examination she had copied *those words into
her book from a book belonging to him. The plaintiff
was next given the question paper P3 with those same
eight or nine words (which also occur in the German
passage in that paper) underlined and he was asked
to translate the passage into Engiish which, he says,
he did without difficulty but he was stopped before
he had completed the translation. He was next put
further questions with regard to his knowledge of
German and he replied that he studied German for
three years at the University for the purpose of his
course in Zoology. While this three-year study of
German turned out to be nothing more than a weekly
lecture of an hour's duration at which German pas-
sages on different topics in Zoology were given +to
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the students for translation, it may be assumed
that the instruction given in this particular
branch was considercd by the University authori-
tics to be sufficicent for the purpose for which
it was intended. In the absence of any contra-
indication there seems to be no reason, therefore,
to think that in this branch of his studies +too
the plaintiff had not attained a proficiency com-
parable to that attained by him in the other
branches as shovn by the marks which he scored in
the rest of the examination.

The report of the committee of inguiry, which
is the document P1ll, sets out in an amplified form
the allegation made by Miss Balasingham as to how
she came to copy the eight or nine German words
into her exercise book. According to that report
the incident took place some weeks prior to the
examination. Miss Balasingham said she suspected
from the plaintiff's behaviour that there . was
something in one of his notebooks which he did not
wish the other students to see. On one occasion
(apparently in a moment of absent-mindedness quite
in contrast to his previous vigilance) he had
left the book on a bench in the Zoology research
laboratory and had gone out when she seized the
opportunity to glance +through the book and saw a
list of about thirty German words, 1n some cases
with the English cquivalents, of which words she
copicd nine into the exercise book produced by her.
Of the other words she later remembered that one
was zZitronensaft. The words which she copied
appear in the German passage in P3 in the same order
in which she had copied them into her book except
for the eighth and ninth words. The report 2Pl1
purports to reproduce the whole passage with the
ten words underlined, Actually only nine words have
been underlined including the word gzitronensaft
which occurs at +the end of the passage. The
plaintiff stated in evidence +that on being
questioned by one of the members of the committee
as to the meaning of the word zitronensaft he gave
it as citronella juice whereas the correct rendering
appears to be lemon juice. The observation may be
permitted that if the object of the plaintiff in
having the Germran words written in his exercise
book, as alleged by Miss Balasingham, was to
acquaint himself with their English equivalents,
it was hardly likely that he would not have been
able to give the correct rendering of the word
zitronensaft when questioned by the committee
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unless, of course, he tried to make it appear that
he was unfamiliar with that word, but in that case
it would have been a simple matter to ascertain how
he had translated it in the answer script submitted
by him in the examination.

Why the plaintiff should have written these
German words 1n an exercise book which he
habitually took with him to the Zoology laboratory,
or why Miss Balasingham should, scveral weeks
prior to the examination, have copied them into her 10
book, are questions +the answers 50 which do not
appear in evidence in the case.

The full particulars of the allegation made by
Miss Balasingham, as set out in the report P11,
do not seem to have been made known to the plain-
tiff edither at the inquiry on the 2lst May or:
on the only other occasion when she was questioned,
namely, the 3rd June, 1952. The Plaintiff was affor-
ded no opportunity at any stage of cross—-examining
Miss Balasingham, nor was even thc gist of her evi- 20
dence communicated to him. No record of the pro-
ceedings was kept by the committec, nor does it
appear that any member of it made notes of +the
evidence adduced. Accordin to Miss Balasingham,
another student (Miss de Silva) was sitting next to
her when she copied the words from the plaintiff's
book. Miss de Silva denies that she saw the copying
but adnitted that Miss Balasinghaem had subsequently,
but before the examination was held, told her about
the list. Miss Balasingham also stated to +the 30
committee that immediately after +the examination
she told some of the other students about the words
which she had copied from the plaintiff's book and
which she found in the German paccage in P3, Dbut
only one of those students when ¢uestioned by the
comnittee appears to have corrobucated her on the
point. The substance of the evidence given by those
other witnesses who were questioned (which evidence
was partly in favour of the plaintiff and partly
against him) was not communicated to him. Tiven 40
with regard to the only specific allegation of
Miss Balasingham with which +the plaintiff was con-
fronted on the dates on which he was gquestioned
by the committee, mnamely, that she had copied
eight or nine German words from a book 1in +the
plaintiff'!'s possession which words occurred in
the German passage in P3, no particulars appear
to have been furnished to the plaintiff as regards
the date, +time or place of the incident. To put
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it shortly, the plaintiff was, secveral weceks after
the examination, questioncd about something which
is allegcd to hive taken place several weeks
before the examination and all the information
given him was that thesce eight or nine German
words from a list which appearcd in a book beclong-
ing to him had been copied by Miss Balasingham
into her book and that those identical words as
underlined in the passage shown to him at the
inquiry beforc the committee were to be found in
the German passage scet for the examination.

It is clear from the report Pll that the
finding of the committee of inquiry that the
plaintiff had acquired prior knowledge of the
nature or substonce of the German passage in P3
procceded almost entirely from an acceptance of
Miss Balasingham's evidence. There can be no
doubt that on an acceptance of that evidence the
Vice-Chancellor would have had ample ground to be
satisfied that the plaintiff had improperly
acquired +that knowledge and to have reported the
matter to the Board of Residence and Discipline
for further action. It is also clear that the
Board of Residence and Discipline in deciding to
suspend the plaiatiff indefinitely from all examina-
tions of the University acted (as the Board was
entitled to do) on the basis of the report of the
committee without holding any independent inquiry.
In the normal course the matter would have been
finally concluded on the Board of Residence and
Discipline giving their decision as there is no
provision for an appeal from that decision either
to any other authority of the University or a
Court of Law. The case for the plaintiff, however,
is that in holding the inquiry the committee col-
lectively or the Vice-Chancellor alone (if he is to
be regarded as the person who held the inquiry) was
performing a quasi-~judicial function and under a
duty to conduct it in accordance with the principles
of natural Justice and that as these principles
were disregardad the plaintiff 4is entitled to
a declaration in these proceedings that the finding
of the committee of inquiry or of the Vice-Chancel-
lor, as the case may be, and the decision of the
Board of Residence and Discipline are null and
void and of no legal effect.

One of the reasons stated in the report P11l
for accepting the evidence of Miss Balasingham is
that she was able to describe the incident alleged
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by her "with a wealth of circumstantial detail, of
no direct relevance to the story as such which
carried conviction'. Although "the wealth of
circumstancial detail" given by Miss Balasingham
was not directly relevant to her story the commit-
tee of inquiry did consider it relevant <for the
purpose of testing Miss Balasingham's credibility,
but nowhere in the report is it stated what this
circumstancial detail consisted of, nor was it
communicated to the plaintiff.

It appears +that some time after the first
sitting of the committee of inquiry (on the 2lst
May, 1952) Miss Balasingham was further questioned
regarding the exercise book said to belong to the
plaintiff and from which she alleged she had copied
the German words. She then described that book
as one with a bluish cover and of +the same size as
a University exercise book. The plaintiff was
thercupon requested by the Vice-Chancellor, by his
letter PS5 dated the 28th May, 1952, to appear be-
fore the committee again on the 3rd June, 1952, and
to bring with him all the exercise books which he
had used during his course. The plaintiff duly
appeared before the committec on the 3rd June, 1952,
and produced only one exercise book. This was a
University exercise book which the plaintiff had
obtained prior to 1950, Twenty eight of the
front pages in the book contained notes on Botany
for the first examination in Science while the back
page contained a few more notes on Botany and three
impressions of the rubber stamp of +the Zoology
Department, signed by the plaintiff and one of them
bearing the date 7.12.48. Apparently this rubber
stamp was available at all times 1o the students.
In the middle of the book were five sheets on the
right hand page of each of which was a drawing of
the circulatory system of the rat, One of these
drawings appeared to have been corrected by Dr.
Cruss. The five pages referred to were of +the
same type of paper as the rest of the book, which
also contained the correct number of sheets for a
University exercise book. The cover and pages of
the book were in good condition but +the binding
thread appeared to have torn the cover. The book
itself is not an exhibit in this case, and these
observations as regards its condilion and contents
are taken over from the report P11 din which the
committee!s findings were communicated to the Board
of Residence and Discipline. It appears from the
same report that at the meeting of the committee
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at which the plaintiff produccd the cxercisc book,
but before he had done so, Miss Balasingham had
becen questioned whether she could remember anything
spcecific about the book other than the German words
and she stated that she thought that it contained
a drawing of the artcrial system of the rat because
she had previously copied that drawing into the same
exercise book into which she subsequently had copied
the German words. There were in fact in  Miss
Balasingham's book copies of two of the drawings
appcaring in the plaintiff's book. After the plain-
tiff had produced his book it was shown to Miss
Balasingham who was, however, not prepared to assert
positively that it was not the book from which she
had copied the German words although she had no re-
collection that it contained any notes in Botany.
Dr, Crusz was also quecstioned as regards the par-
ticular drawing in that book which he had corrected
and which bore, in what appeared to be in his own
handwriting, a remark he had made on the progress
shown by the plaintiff as indicated by that drawing.
Dr. Crusz stated in evidence at the trial that when
he was questioned about that drawing by the Vice-
Chancellor he identified it as undoubtedly one
corrected by him, not only because it bore his own
handwriting but wlso because he had an independent
reccollection of the matter. He also stated that
the Vice-Chancellor seemed to be taken aback by
this reply and that as the latter was sceptical

of his assertion he suggested to the Vice-Chancel-
lor that the opinion of a hand-writing expert be
obtained. No expert opinion was, however, obtained.

The exercise book produced by the plaintiff
contained no German words at all, nor (presumably)
did it bear any signs of erasures on any of its
pages. The real evidence afforded by the book, the
evidence of Dr. Crusz, identifying the particular
drawing in it which he claimed to have corrected
and the reluctance of Miss Balasingham to assert
positively that it was not the book from which she
copied the Germen words, were all in favour of the
plaintiff. But the members of the committee of
inquiry appecar to have taken the view that there
were circumstances justifying the suspicion that
five sheets had been extracted from the middle of
the book and five other sheets containing the
drawings referred to had been removed from a simi-
lar book and interpolated so as to make it appear
that this was the only book in plaintiff's posses-
sion from which it would have been possible for
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Miss Balasingham to have copied anything into her
book. The main circumstances which influenced

the committee in entertaining this suspicion are
(1) that the binding thread appeared to have torn
the cover, possibly indicating that the thread had
been removed and replaced by means of a stout
needle; (2) that the book opened readily at the
centre page and there was a crease in a drawing

on one page, suggesting that the book had been
placed in a press; (3) that there was no explana- 10
tion as to why the plaintiff should have stamped
one of his Botany note books with the stamp of

the Zoology Department and have signed and dated
one of the impressions; (4) that it was remark-
able that although, as stated on an carlier occa-
sion by the plaintiff, he made notes of his lec-
tures in Zoology in files and drawing books, he
should have at the end of his course entered in an
old Botany exercise book his drawing of the circu-
latory system of the rat; and (5) that the parti- 20
cular drawing which had been correccted by Dr.Crusz
and bore his handwriting may have been "copied"

and was not the original. The committee accor-
dingly concluded that no infcronce, either favour-
able or unfavourable to the plaintiff, should be
drawn from this book and decided to consider the
allegation against the plaintiff only on such other

evidence as was available, In my opinion, and with
all respect to the members of the committee, most
of the matters which raised this cloud of suspicion 30

regarding the book were either too trivial or +too
speculative to have merited serious consideration.

It was, nevertheless, entirely within the com-
petence of the committece to have entertained the
suspicion that the exercise book produced by the
plaintiff was a fabrication provided it was arrived
at fairly and in good faith. Regarding the good
faith of the members of the committee therc can be
no question. But it seems to me that what is
disquieting about this part of the committee's in- 40
vestigation is that the plaintiff was at no time
afforded an opportunity of explaining the allegedly
suspicious features about this book. His explanation
of these features, given after the report P11l and
the final decision of the Board of Residence and
Discipline had been communicated to him, is contained
in paragraphs (f) to (n) of his letter P14 +to the
Vice-Chancellor. That on the ground of thesc sus-
picious featurces +the committee should have decided
to ignore the evidence relating to this book could 50
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not have becen otherwise than detrimental to the In the
plaintif{ since if that evidence had been taken into Supreme Court
consideration in the light of the plaintiff's ex- of Ceylon
planation (had he been given an opportunity of ten-
dering it in the course of the committee's inquiry) No.l4
it may well have turned the scales in his favour.
Judgment

Having considered the various matters to which
I have drawn attention in this somewhat detailed 28th November,
summary of the proceedings before the committee of 1956. -
inquiry I have little hesitation in forming the continued.

opinion that, irrespective of the question whether
the committee of inquiry or the Vice-Chancellor
were performing a quasi-judicial or purely adminis-
trative function in holding the inquiry, the proce-
dure adopted was unfair to the plaintiff in that it
deprived him of @ reasonable opportunity of testing
the truth of the case against him or of presenting
his defence and explaining various matters in regard
to which adverse infercences were drawn against him.
In my view it is no answer in justification of that
procedure to say that the plaintiff atno time asked
for an opportunity of cross-examining Miss Balasing-
ham or to be given fuller particulars of the case
he had to meet. Tt must be remembered that the plain-
tiff appeared before the committee of inquiry in the
position of an accused without being represented by
counsel or a friend, and it is hardly to be expected
that in the circumstances he would have made these
requests which, reasonable as they would have been,
may have induced in him the apprehension that they
could be misconstrued by the committee and have
prejudiced his case.

Mr. Choksy on behalf of the defendant submitted
that it would not be safe to assume that the
extent and sufficiency of the proceedings Dbefore
the committee of inquiry are fully reflected in the
evidence adduced in this case, and that if +this
Court, acting on such an assumption, were to arrive
at an adverse finding against the defendant in
respect of those proceedings, it would virtually be
condemning the defendant without having given the
defendant an opportunity of placing the full facts
before the Court. There is, however, nothing in the
cross—~examinaticn of the plaintiff or the evidence
of Sir Ivor Jennings to suggest that all the material
facts connected with the proceedings of the committee
of inquiry had not been elicited at the trial. It is
also to be noted that a substantial part of +the
plaintifft!s case was +that the findings of the
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commnittee of inquiry were null and void on the
ground, inter alia, that they were contrary to the
principles of natural justice. A specific issue in-
corporating that ground was raised at the trial, and
the cross—-examination of the plaintiff and the
evidence of Sir Ivor Jennings were, no doubt, mainly
directed towards rebutting this part of the plain-
tiffl's case. If there was other evidence material to
the case which was available to the defendant, such
evidence should, in my opinion, have been adduced at
the trial, and in the circumstances it cannot fairly
be urged that the defendant had nc¢ opportunity of
placing all the facts before the Court.

Two submissions made by learned counsel for the
plaintiff at +the hearing before us may be dealt
with at this stage. The first of these was that the
action of the Vice-Chancellor in appointing a com-
mittee of inquiry to investigate the allegation
against the plaintiff amounted to an improper dele-
gation of his functions and was illegal since under
Section 8 in Part I of Chapter VIII of the General
Act No.lL the person to be satisfied 1is the Vice-
Chancellor himself and no other, and he could not have
delegated his functions under that scecction except in
accordance with the specific provision which has been
made in that behalf. Scction 17 of the same Part and
Chapter in which section & occurs provides that the
Vice~Chancellor may delegate his functions under
section 8 to the Dean of a Faculty. It was open,
therefore for the Vice-Chancellor to have delegated
to Professor Mailvagnam, but not to Mr. Keuneman,
the function of inquiring into the allegation against
the plaintiff. The evidence given by Sir Ivor
Jennings at the trial makes it clear, however, that
he did not intend the appointment of the committee
of inquiry to be a delegatioa of iiis functions, and
that his object was only to have the assistance of
the other two gentlemen in the elucidation of what
he considered to be a serious allegation reflecting
on the reputation of the University itself, This
evidence has been accepted by the trial Judge. The
very fact that OSir Ivor Jennings himself was a
member of the committee of inquiry is inconsistent
with a delegation. There is no procedure laid down
in Section § as to how the Vice-~Chancellor should
act in satisfying himself in regard to any of the
matters dealt with therein. The submission that
there was an improper delegation of +the Vice-
Chancellor's functions cannot, therefore, be accept-
ed. The other submission was that the findings of
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the committee of inquiry, as set out in the conclu-
ding part of Pll, rcprescnted the findings of the
collective body and cannot be regarded as findings
arrived at by the Vice-Chancellor. But the evidence
of Sir Ivor Jennings is that as a result of the
proccedings before the committee he was personally
satigfied that the nature or substance of the Ger-
man passage in I3 had become known to the plaintiff
prior to the examination and that he drafted a
report expressing his views and sent it to the other
two members of the committce and they agreed with
him. - This ecvidcnce, too, has becn accepted by the
trial Judge. While it is possible that before the
draft rceport was sent to the other two members Sir
Ivor Jennings had discussed the matter with them and
ascertalnad their tcentative views and was to some
extent influenced by those views in arriving at the
findings against the plaintiff, I do not think
that it alters the position that each member of the
committee, including the Vice-Chancellor, was
individually satisfied +that the plaintiff had
obtained prior knowledge of the nature or substance
of the German passage in P3. This submission too
must, therefore, be rejected.

I now come ‘Yo the principal point on which
this appeal was presscd, namely, that in the circum-
stances of this case the Vice-Chancellor, in holding
an inquiry into the allegation against the plaintiff
the truth of which allegation had necessarily to be
decided on the evidence of witnesses (though not
evidence in the strictly legal sense), was performing
a quasi-judicial function and that such inquiry had
to be conducted in accordance with the principles of
natural justice. In the determination of this point
much assistance is derived from some of the judgments
in English and local cases in which the powers of the
Courts have becn invoked to- quash by writ of certior-
ari the decisions of various administrative bodies.
It was stated by the Privy Council in the case of
Nakkuda Ali v Jayaratne (1) that in the exercise of
the powers granted under section 42 of the Courts
Ordinance in regard to the issue of prerogative writs
the Supreme Court should be guided by the relevant
rules of English common law. The circumstances as
to when the English Courts would issue these writs
have been laid down in the oft-quoted passage from
the judgment of Lord Atkin in the well-known case of
Rex v Electricity Commissioners. Ex Parte ILondon
Electricity Joint Committee (2) which reads as fol-
lows: "Whenever any body of persons having legal
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In the authority to determine questions affecting the rights
Supreme Court of subjects, and having the duty to act judicially,
of Ceylon act in excess of their legal authority they are sub-
ject to the controlling jurisdiction of the King's
No.1l4 Bench Division exercised in these writs".
Judgment In the present case it is not disputed that in

inquiring into the allegation against the plaintiff

28th November, the Vice-~Chancellor purported to do so on the basis

1956 - that he was clothed with legal authority din that

continued. behalf (as indeed he was). But Mr. Choksy strenuous- 10
ly contended that in regard to the action taken by
the Vice-Chancellor and the Board of Residence and
Discipline no legal rights were involved, either of
the plaintiff or any other person. His position was
that no student of the University could claim a legal
right to be allowed to sit for any University exami-
nation and that, on the contrary, the matter was
entirely within +the discretion of +the appropriate
authorities of the University.

Section 6(b) of the Ceylon University Ordinance, 20
No,20 of 1942, empowers the University to hold exami-
nations for the purpose of ascertaining +the persons
who have acquired proficiency in different branches
of study, and section 32 provides that the conduct
of such examinations shall be prescribed by Statutes,
Acts and Regulations made under the Ordinance. Chap-
ter V of the General Act No. 1 deais with the condi-
tions under which a student become eligible to sit
for examinations for first degrees, while Chapter:

VIIT of the same Act deals with examinations proce- 30
dure. Under section 10 in Part IT of Chapter V a
candidate for the final examination in science is
required to have passed or been exempted from the
first examination and to have followed to the satis-
faction of the Vice-Chancellor for at least two years

the courses prescribed by regulat.ons made by the
Senate in the subjects in which the candidate presents
himself for examination. Presumably, when the plain-
tiff presented himself for the examination to which
this case relates he had fulfilled the conditions 40
imposed wunder Section 10. But even where those
conditions had been fulfilled by a candidate, sec-

tion 8 of Part I of Chapter VIII empowers the Vice-
Chancellor to suspend him from the examination, while
under section 14 of the same part the Board of
Residence and Discipline may suspend him indefinitely
from any University examination. It seems to me,
therefore, that even though a right to sit for a
particular examination is not conferred in specific



10

20

30

40

209.

terms on a student of the University, it is implicit
in the provisions to which I have referred that such
a right exists oubject, however, +to +the powers
conferred on the Vice-Chancellor and the Board of
Residence and Discipline under sections 8 and 14
respectively of Part I of Chapter VII of the General
Act No. 1. It would follow, then, that if, as may
be presumed, +the plaintiff had Zfulfilled  the
conditions imposed under section 10 of Part II of
Chapter V of the General Act No. 1, he acquired a
right to sit not only for the examination held in
March and April, 1952, in the subjects which he
offered but also any future final examination in
scicnce in the same subjectswhich may be held by
the University authorities, and such a right could
only be taken away by appropriate action under pro-
visions of the above-mentioned sections 8 and 14.

In my opinion, therefore, +the present case
would fall within +the ambit of the observations of
Lord Atkin which I have already quoted, provided, of
course, there was imposed on the Vice-Chancellor, or
on the Board of Residence and Discipline, in respect
of the action taken against the plaintiff, a duty to
act judicially, and the question whether there was
such a duty I shall now proceed to consider.

On this gquestion the argument in appeal fol-
lowed the usual pattern in such cases, and numerous

decisions of the English and Ceylon Courts were cited

to us. Having regard, however, to the importance to
either side of the issues involved, no criticism can

be made of learned counsel for having taken up sever—

al days of hearing in a detailed scrutiny of these
decisions, but as stated by Lord Radcliffe in deliver-
ing the judgment of the Privy Council in Nakkuda Ali
v Jayaratne (supra), "the basis of the jurisdiction
of the Courts by way of certiorari has been so
exhaustively analysed in recent years that individual
instances are now only of importance as illustrating
a general principle that is beyond dispute", and he
added that the general principle is most precisely
stated in the passage quoted earlier by me from the
judgment of Lord Atkin in Rex v Electricity
Commissioners (supra). -

Mr. Choksy laid great stress on the words
"where the Vice-Chancellor is satisfied....." in
section 8 of Part I of Chapter VIII of the General
Act No.l as indicating that, inasmuch as the Vice-
Chancellor is the person to be satisfied, no duty
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to act judicially is imposed, and he submitted that
this view is confirmed by the absence of provision
requiring an inquiry of any kind to be held by the
Vice-Chancellor, or giving a right of appeal to the
candidate adversely affected from any order made by
the Vice-Chaicellor under this section. He also
pointed out that such order cannot be set aside even
by the Board of Residence and Discipline, empowered
though the Board be to deal further with the matter
in the manner specified in section 14 on receiving
the Vice-Chancellor's report in terms of Section 8.

The effect of language similar to that
occurring in section 8 was considered in Weeraratne
v Pouiler (3) by Dias, J., who came to the conclusion
that no duty to act judicially was imposed. That
case, however, dealt with the revocation of an autho-
rity granted to a dealer in certain controlled commo-
dities under the Food Control (Special Provisions)
Regulations, 1943, The regulations do not appear to
have conferred a right in any dealcr éither to obtain
the authority which had been revoked or to continue
to enjoy the status of an authorised dealer once
that authority had been granted. In Dankoluwa Istates
Co., Ltd., v _The Tea Controller (4)  the question
whether words of a similar nature implied a duty to
act judicially was also answered by Soertsz, J., in
the negative., But the decision did not turn on the
wording alone but on other considerations as well,
In Point of Ayr Collieries ILtd. v Lloyd-George (5)
and Robinson and others v The Minister of Town and
Country Planning (6) the effect of equivalent phras-
cology was considered and the Court held that there
was no duty imposed to act judicially. In both these
cases. the making of the orders which were the subject
matter of the proceedings had been entrusted by the
legislature to a Minister of State who in arriving
at his decision was, it would seem, entitled to take
into account questions of policy and expediency and
they are, therefore, to be distinguished from the
present case. It is also to be observed that in
Nekkuda Ali v Jayaratne (supra) the judgment empha-
sised that there is no general principle that phra-
seology such as under consideration excluded an ob-
jective test and their Lordships took the view that
the words "where the Controller has reasonable
grounds to believe that any dealer is unfit to be
allowed to continue as a dealer", in the particular
regulation the interpretation of which arose in
that case, imposed a condition that there must in
fact have existed such reasonable grounds, known
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to the Controller, beforec he could validly exercisec
the power of cancellation of a licence igsued to
the dealer. Notwithstanding +this interpretation,
Mr. Choksy rclicd on the ultimate finding in that
case, that the Controller was under no duty to act
judicially - or quasi-judicially when applying the
regulation, as suppoxtlng his submission that the
Vice~-Chancellor too is not required to, act in a
similar way when procceding under section 8. But
as I understand the grounds for that finding, they
were that when the Controller revoked a  licence
granted to a dealcr he was only taking executive ac-
tion to withdraw a privilege and not determining any
question involving the legal rights of the dealer;
and that there was nothing in the bare words of the
regulation itself from which a duty to act judici-
ally could be inferred. I have already stated why
in the present case I consider that legal rights of
the plaintiff were involved in the action talten by
the Vice-Chancellor as well as the Board of Resi-
dence and Discipline. Moreover, when one looks at
the reason as set out in the latter P4 and in the
evidence of the Vice-Chancellor for appointing a
committee of inguiry it is apparent that the matter
was not one whic™ could have been disposed of by
executive action alonc. The allegation, he said,
was an c¢xtremely serious one which affected not
only the plalntlff but also the reputation of the
University and "a formal inquiry" was necessary so
that the publlc may be satisfied and because if
there had been a leakage from the University it was
his duty to report it to the University Council for
disciplinary action. Mr. Weerasooria who appeared
for the plaintiff stated from the Bar, and it was
not contradicted by learned Counsel for the defen-
dant, that as long as the order of suspension against
the plaintiff stood he would be precluded from con-
tinuing his academic career not only at the Univer-
sity of Ceylon but also at any other university.

As observed by Lord Atkin in General Medical
Council v Spackiian (7), in the absence of specific
provision in that | behalf the procedure to be fol-
lowed by bodies which are not strictly judicial
bodies would necessarily vary with the kind of case
which they are called wupon to investigate. His
observations imply that where the matter to be
investigated is an allegation of a grave nature
which, if made cut, would have serious consequences
affecting the legal rights of the person whose con-
duct is called into question, a more strict procedure

In the
Supreme Court
of Ceylon

No.l4
Judgment
28th November,

1956 -
continued.



In the
Supreme Court
of Ceylon

NO 014'
Judgment -
28th November,

1956 -
continued.

212,

than otherwise is to be insisted on. In the present
case, having regard to all the circumstances it secms
to me that the question of the truth or falsity of
the allegation against the plaintiff could not fair-
ly be determined except by the application of the
judicial process or a form of procedure closely
analogous to it. To adopt the dictum of Parker J.,
in Rex v Manchester Legal Aid Committee, Ex parte
Brand and Co., Ltd., (8), the Vice-Chancellor or the
committee of inquiry had to decide the matter 10
"solely on the facts of the particular case, solely
on the evidence Dbefore them and apart from any
extraneous considerations. In other words, they
must act judieially...". Parker J., also pointed
out in that case that "the duty to act judicially
may arise in widely different circumstances which

it would be impossible, and indeed, inadvisable, to
attempt to define exhaustively".

Mr. Weerasooriya drew our attention to two
decisions of long standing authority where it has 20
been held that even purely domestic tribunals such
as committees of clubs, which under the rules have
the power to expel a member on the ground of miscon-
duct, are under a duty to act judicially in the exer-
cise of such power. In Fisher v Keane (9), although
the decision proceeded on the failure of the committee
of a club to follow the rules governing the expulsion
of a member, Jessel M.R. observed that a committeec
functioning on such an occasion must act according to
the ordinary principles of justice and should not 30
convict a man of a grave offence which shall warrant
his expulsion from the club without fair, adequate
and sufficient notice and an opportunity of meceting
the accusations brought against him. In the leading
case of Labouchere v The Earl of Wharncliffe (10)
power was given under the rules to the committee of a
club to take certain action towards the expulsion of
a member if "in the opinion of the committee" such
action was called for. It was clearly stated by the
Court that although it had nothing to do with the 40
question whether +the Jjudgment of +the committee,
having the facts fully before them, might be right
or wrong, it was, nevertheless, concerned whether
the accused had been given fair notice and due in-
gquiry had been made. No authority was cited to us
where the correctness of these decisions was ques-
tioned. It seems to me that these decisions do in-
dicate that the committee of a club function as a
quasi~-judicial tribunal when proceeding under the
rules against a member of the club for alleged mis- 50
conduct,
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Two other cascs cited by Mr. Wecerasooriya show In the
to what extent the Courts in England have gone in Suprcme Court
holding that declsions of purely administrative of Ceylon
bodics come within the range of thce jurisdiction of
the Court in certiorari. These are Rex v Boycott No.1l4
and Others Ex parte Keasley (11) and the King v
Postmaster-Goneril Ex partc Carmichael (127. In Judgment
the latter cage l.ord Hewart, C.J., expressed the -
opinion that the certificate of a medical officer, 28th November,
issued under certain statutory provisions and re- 1956 -
lating to the question whether the person to whom continued.

the certificate referrcd wags suffering from a par-
ticular disability or not, was of the nature of a
judicial act and fit subject for certiorari. But
it is not necessary, I think, that for the purpose
of the present case I nced +to rely on these casos.

Vhile neither the Vice-Chancellor nor the Board
of Residence and Discipline can be regarded as purely
domestic tribunals they would, nevertheless, be
statutory bodies inasmuch as they are constituted
under the provisions of the Ceylon University Ordi-
nance No.20 of 1942. But I do not see any reason why
the same considerations should not be applicable to
statutory bodies as well when functioning in similar
circumstances as domestic tribunals.

In the present case an inquiry was necessary
in order to deride on the truth of the allegation
against the plaintiff. The legal rights of the
plaintiff were involved. No question of policy
or expediency arose, I would hold, therefore, that
the Vice-~Chancellor was under a duty to act judi-
cially when he investigated the allegation and re-
ported on it to vhe Board of Residence and Discip-
line. In my opinion the learned trial Judge came
to a wrong conclusion on this question. I also
hold, for the reasons already stated by me, that
the investigation of the Vice-Chancellor was not
made in accordance with the principles of natural
justice and is not, therefore, valid for the pur-
poses of any action which the Vice-Chancellor could
have taken under section 8 of Part I of Chapter VIII
of the General Act No. 1.

With regard to the Board of Residence and Dis-
cipline, the position would appear, however, to be
different. ZEven in the circumstances of this case no
inquiry into the allegation against the plaintiff need
have been made by the Board in taking action under
Section 14 of Purt I of Chapter VIII of the General
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Act No.l, as all that the section requires is that
there should be before the Board a report (in this
instance from the Vice-Chancellor). The Board was
under no duty even to inguire on what material the

Vice-Chancellor arrived at any finding contained

in the report. In any event, they were entitled
to assume that the report had been made after due
inquiry. The decision taken by the Board under
Section 14 in this particular case cannot be re-
garded as anything more than a purely administra-
tive or executive one. In arriving at that de-
cision there was no duty imposed on +the Board,
therefore, to act judicially, although different
considerations might have arisen had the Board, too,
decided to hold an independent inquiry into the
allegation against the Plaintiff. This view does
not however conclude the matte:x.

Mr.Choksy conceded that even though the acts
of the Board of Residence and Discipline under
Section 14 be of a purely administrative or execu-
tive nature, they could, nevertheless, be set aside
by the Courts in appropriate proceedings where
they are shown to have been performed without
jurisdiction or in excess of jurisdiction as, for
example, where the conditions prescribed for the
performance of the acts had not been satisfied.
The principle on which the Courts will intervene

in a purely administrative decision has been ex-

plained in Lee v The Showmen's Guild of Great
Britain (137. See also, In re Bracegirdle (14).
When one looks at Section 14, it 1s clear that
the only condition precedent for the Board taking
any action under it is that there should be a valid
report before the Board. If in the present case
the Board acted without any report at all, or on a
report purporting to be by the Vice-Chancellor but
which subsequently turned out not to have been made
by him, the decision of the Board, however bona
fide arrived at, cannot be supported as having any
legal effect. So also a report made by the Vice-
Chancellor but without due inquiry (having regard
to the duty imposed on him to act judicially) can-
not be regardcd as a valid report for +the purpose
of enabling the Board to take action under Section
14.

Had the present proceedings been by way of
certiorari the Plaintiff would undoubtedly have
been entitled (assuming that the conclusions
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reached by me are sound) to an order quashing the
report of the Vice-Chancellor. But Mr. Choksy
contended that this action was wholly misconceived
and that it is n«t open to the District Court, nor
equally to this Court sitting in appeal, to grant
the relief asked for in the prayer in the plaint.
His argument on the point was twofold: firstly,
that such relief as the Plaintiff claims can be
obtained only on an application in the first in-
stance to this Court by way of certiorari and,
secondly, that as no right of appeal Thas been
granted from the finding of the Vice-Chancellor or
the decision of the Board of Residence and Disci-
pline under Section 8 and 14 respectively of Part
I of Chapter VIII of the General Act No.l, the Dis
trict Court has no jurisdiction, in any event, to
entertain such an action as this.

In England the jurisdiction to issue writs of
certiorari is exclusively in the Queen's Bench
Division. But there are numerous instances where
the validity of urders, for the quashing of which
a writ of certiorari would have issued, has been
successfully challenged by proceedings for a dec-
laration and injunction instituted in the Queen's
Bench Division or the Chancery Division. Two such
instances are Fisher v Keane (supra) and Iabouchere

v _The Farl of Wharncliffe (supra), both being cases
where an injunction was applied for in the Chancery
Division to restrain the committees of certain
clubs, which had made orders of expulsion of the
Plaintiffs from the clubs on the ground of mis-
conduct, from interfering with the Plaintiffs' en-
joyment of the use and benefit of the clubs. 3Both
actions were brought on the basis that the orders
of expulsion were null and void, and the injunctions
applied for were granted. If T am 1right in the
view expressed carlier by me as to the effect of
the decisions in those cases, the orders which were
impugned could have been quashed by writ of certi-
orari, but it does not seem to have been even
argued that the alternative remedy of an injunction
was not availabie to the Plaintiffs. In 3Barnard
and Others v National Dock Iabour Board and Others
(15), which was an action filed in the Queen's
Bench Division for a declaration that an order of
suspension made by a statutory board was unlawful,
the point was specifically taken that the only way
in which the decisions of the board could be ques-
tioned was by writ of certiorari. The Court of
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Appeal rejected this contention and granted the
declaration. It should be stated, however, that
in that case the Court took the view that proceed-
ings by way of certiorari would not have been open
to the Plaintiffs as the illegality which vitiated
the decision of the Board came to light long after
the time for the writ had run.

In the present case, too, it would seem that
against the purely administrative or executive de-
cision (as held by me) of the Board of Residence
and Discipline suspending the Plaintiff indefin-
itely from all University examinations, the remedy
of certiorari is not available to him. If, there-
fore, any legal remedy is open to him at all it
would be by way of an action for a declaration that
the decision of the Board is null and void. Plain-
tiff's substantial grievance arises out of this
decision. With regard to Mr. Choksy's submission
that even this remedy is not available to the
Plaintiff inasmuch as no appeal from the decision
of the Board lies, the point was considered in
Barnard and Others v National Dock Labour Board
and Others (supra), the decision in which is against
Mr. Choksy. The judgment of Jord Justice Denning
in that case as well as the authorities cited by
him clearly show that, particularly where the
remedy by certiorari may not be available, the
Courts will intervene by declaration and injunction
notwithstanding the absence of a right of appeal.
Moreover, if, for the reasons stated by me, the
report P.1ll is not a valid report, the decision of
the Board in acting on it woull be in excess of the
jurisdiction conferred on the Yoard under Section
14; and it is well settled law that a non-appeal-
able order made without, or in excess of, jurisdic-
tion has not the conclusive effect which the legis-
lature may have intended when it withheld the right
of appeal.

On the basis that the decisgion of the Board is
invalid, a cause of action as defined in Section 5
of the Civil Procedure Code would clearly have ac-
crued to the Plaintiff to obtain the declaration
claimed in these proceedings and in my opinion the
learned trial Judge was wrong when he held that the
District Court had no jurisdiction to entertain
this action.

The judgment and decree appealed from are set
aside and a decree will be entered declaring that -
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the finding of the committee of inquiry
contained in the report P.1ll

the decision of the Board of Residence
and Discipline suspending the Plaintiff
indefinitely from all University examina-
tions are null and void and of no legal
effect. The Plaintiff will be entitled
to his cogts both here and in the Court
below.

Sgd. H.W.R.Weerasooriya
PUISNE JUSTICE

T.S.Fernando J. I agree.

Sgd. T.S.Fernando
PUISNE JUSTICE.

(1) 51 N.L.R. 457.

(2) (1924)1 X.B.171 at 205.

(3) 48 N.L.R. 441.

(4) 42 W.L.R. 197.

(5) (1943) 2 A.E.R. 546.
(6) (1947) 1 A.E.R. 851,

(7) (1943) A.C. 627 at 638.

(8) (1952) 1 A.E.R. 480 at 490.

(9) (1879) 11 Ch.D. 353.
(10) (1879) 13 Ch.D. 346.
(11) (1939) 2 X.B.D. 651.
(12) (1928) 1 K.B.D. 291.
(13) (1952) 2 Q.B.D. 3%29.
(14) 39 N.L.R. 193,

(15) (1953) 2 Q.B.D. 18.
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No. 15.
DECREE .

ELIZABETH THE SECOND, QUIEN OF CEYIOW A¥D OF HER
OTHER REALMS ARD TERRITORIES,
HEAD OF THE COMMONVIZAITI.

IN THE SUPREME COULT OF THE ISLAWD OF CEYLON

L.F.M. Fernando Plaintiff-Appellant
against

The University of
Ceylon Defendant-Respondent

In the District Court of Colombo.

This cause coming on for hearing and determin-

ation on the 9th and 10th August, 17th, 18th,
20th, 21st and 24th September and 28th November,
1956 and on this day, upon an appeal preferred by
the Plaintiff-Appellant before the Hon. H. W. R.
Weerasooriya, Puisne dJustice and the Hon., T. S.
Fernando, Q.C., Puisne Justice of this Court, in
the presence of Counsel for the Appellant and
Respondent.

It is considered and adjudged that the judg-
ment and decree appealed from be and the same are
hereby set aside and decree is entered declaring
that

(1) the finding of the Committee of Inquiry
contained in the report P.11 and

(2) the decision of the Board of Residence
and discipline suspending the Plaintiff indefinitely
from all University Examinations are null and void
and of no legal effect, The Plaintiff will be en-
titled to his costs both here zad in the Court below.

Witness the Honourable Hema Henry Basnayake,
Q.C., Chief Justice at Colombo, the thirteenth day
of December in the year One thousand nine hundred
and Fifty-six and of Our Reign the Fifth.

Sgd. W.G. Woutersz.
Deputy Registrar, Supreme Court.
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No. 16.

APPICATION TOR CONDITIONAL LiAVE TO APPEAL TO THE
PRIVY COUNCIL

-~

IN THE SUP.LME COUKT OF THE ISTAND OF CEYLOW

In the Matter of an application for leave
to appeal to Her Majesty the Queen in
Council under The Appeals (Privy Council)
Ordinance, (Cap.85).

The University of Ceylon
(Defendant-Respondent)

Apgellant
and
L.P.W.Fernando (Plaintiff-Appellant)
Respondent

To

THE HONOURATLE CHIEFT JUSTICH AND THE OTHER
JUSTICES 0 THE HONOURABIY THE SUPREME COURT OF THE
ISTAYDL OF CLYLOW.

On this 19th day of December, 1956.

The petition of the University of Ceylon, the
Appellant above-named, appearing by David Ernest
Martensz, William Henry Idwin Ludovici, George Neil
Stewart de Saram, Albert Reginald Tampoe, Victor
Gnanaratnam Cooke, Vernon Cumerbatch wvan Geyzel
Kelaart, Rajanathan Devasenapathy and Abdul Careem
Abdul Haseeb, practising in partnership under the
name style and firm of F.J. & G. De Saram, and
their agsistants Hector Claude Perera, Velupillai
Murugesu, Maurice Stanley Wallbeoff, Nadarasa
Rathinasapapthy and Cecil Emmanuel Swampillai, its
proctors, sheweth as follows :-—

1. That feeling aggrieved by the judgment and
decree of this Honourable Court pronounced on the
28th day of Noveuber 1956 the Appellant is desirous
of appealing therefrom to Her Majesty the Queen in
Council.

2. The said judgment is a final judgment, and
the matter in dispute on the appeal exceeds the
value of Rs.5,000/- and is also one that involves
directly or indirectly a claim or question to or
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respecting property or a civil right amounting to
or of the value of Rs. 6,500/-.

3. The guestion involved in the appeal is also
one which, by reason of its great general or public
importance or otherwise ought to be submitted to
Her Majesty in Council for decision.

WHEHEFORE the Appellant prays on the grounds
aforesaid for conditional leave to appeal against
the said judgment of this Court dated the 28th day
of NWovember 1956 to Her Majesty the Queen in Coun-
cil.

Sgd. F.J. & G. de Saram.

Proctors for Appellant.

No. 17.

ORDER ON APPLICATTION FOR CONDITIONAL LAVE T0O
APPEAL TO TH& PRIVY COUNCIL.

e s aarRTa

Present: Basnayake, C.J., and Pulle, J.

Argued and Decided on: June 4, 5, 6, 7, 17 and 18,
1957.

Basnayake, C.dJd.

This matter has been argued before us at length
by Counsel on both sides. Learned Counsel for the
Applicant canvasses the correctness of certain de-
cisions of this Court and invites us to hold that
they have been wrongly decided. Sitting as we are
presently constituted we do not think that we have
the power to over-rule the decision of another
Bench of two Judges. It is therefore necessary to
constitute a more representative Bench to decide
the question that arise in this matter. We there-
fore order under Rule 4 of the Appellate Procedure
(Privy Council) Order, 1921, that the application
which is before us be referred to a Bench of five
Judges. Let the application be listed Dbefore a
Bench of five dJudges on 1lst dJuly 1957.

Sgd. Hema Basnayake,
Chief dJustice.

Pulle, J.
I agree.
Sgd. M.F.S. Pulle,
Puisne dustice.
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No. 18.

JUDGMENT GRANTING CONDITIONAL LEAVE TO APPEAL
TO THE PRIVY COUNCIL.

Present: | Basnayake, C.J., Pulle, J., K.D. de
Silva, J., Sansoni, J., and L.W. de
Silva, A.J.

Argued on: 1,2,%,4 and 5 July 1957.
Decided on: 3lst July, 1957.
Basnayake, C.d.

This is an application by the University of
Ceylon (hereinafter referred %o as the University)
for leave to appeal to the Privy Council from the
jud%ment of this Court delivered on 28th November,
1956.

Rule 2 of the Rules in the Schedule (herein-
after referred tc as Schedules Rule 2) to  the
Appeals (Privy Council) Ordinance requires an ap-
plicant for leave to appeal to the Privy Council -

(a) to give, within fourteen days from +the date
of the judgment to be appealed from, the op-
posite party notice of his intention to apply
for leave, and

(b) make an application to this Court by petition
within thirty days from the date of such judg-
ment.

The present application has been made within
the prescribed time; but the opposite party (here-
inafter referred to as the Respondent) opposes it
on the ground that the University has not given the
prescribed notice. It is not disputed that fail-
ure to give the prescribed notice is fatal to this
application. This Court has all along taken the
view that the provision of Scheduled Rule 2 as to
notice is imperative and that compliance therewith
is a condition precedent to the reception of an
application for leave to appeal.

Learned Counsel on behalf of +the University
claims that it has in the instant case complied
with the requirements of Scheduled Rule 2 by doing
the following acts:-
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(a) By sending by registered post on 6th Decem-
ber 1956 two notices directed to the Respon-
dent, one signed by the Vice-Chancellor and
Registrar of the University and sealed with
its Seal, and the other signed by the Proctar’
for the University, to each of the following
places:~

(i) DNo.82 Barnes Place, Colombo, the admit-
ted residence of the Respondent, and

(ii) St. Peter's College, where at the mat-
erial date the Respondent was a teacher.

(b) By sending by registered post on 6th December
1956 to the address for service given in the
Proxy of the Proctor who represented the Re-
spondent both at the trial and in the appeal
to this Court, two notices in the same terms
and signed by the same persons who signed the
notices sent to the Respondent.

(¢) By handing to the same Proctor personally two
similar notices on 1l1lth December 1956, before
the expiry of the period of fourteen days.

All the notices sent on 6th December 1956 were
delivered on T7th December 1956 at +the respective
addresses. Learned Counsel for the University
submits that all the notices satisfy the require-
ments of Scheduled Rule 2.

The Respondent has filed «n Affidavit in which
he says that on 7th December, *ie day on which the
notices were delivered both at No.82 Barnes Place
and at St. Peter's College, he left his residence
at 8 a.m., before the letters were delivered there,
for the purpose of invigilating at a term test at
St. Peter's College, where he worked from 8.45 a.m.
to 10.30 a.m. From St.Peter's College he went to
the National Museum and worked there till 4.30 p.m.
and came back to the College whz2re he helped at
its Christmas Fete till 7.30 p.m., and later left
for Peradeniya by the 8.15 p.m., train without go-
ing back to his house. He returned to Colombo on
the night of 16th December 1956 and was handed the
letters containing the notices by his mother the
next morning. The Respondent also states that on
being informed on 21st December by his Proctor,
Lucien Jansz, that notice addressed to him had been
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sent by post to the care of the Rector, St.Peter's
College, he went to the College and found them 1y-
ing on a table in the Masters' Room,

On these facts lcarned Counsel for the Respondent
submitted

(a)

(p)

(c)

(a)

(e)

(£)

that notice as required by Scheduled Rule 2
has not been given,

that a notice under that Rule to be effective
must reach the Respondent, in the sense of
his becoming aware of it, or of the mnotice
coming to his knowledge, within the pre-
scribed period of fourteen days.

that the delivery of a notice at the Respon-
dent's residence without proof that he read

the notice or otherwise became aware of it
within the fourteen days, is not notice as

contemplated in Scheduled Rule 2,

that the dclivery of a notice at the
where the Respondent is employed, without
proof that he read the notice or otherwise
became aware of it within the fourteen days,
is not notice as contemplated in Scheduled
Rule 2,

place

that the notice given to and served on the
Proctor who represented the Respondent at the

trial of the action and in the appeal to this

Court does not amount to giving mnotice %o
the Respondent as the Proctor has no authority
to act for him beyond the terms of his Proxy
which did not expressly authorise him to

receive a notice given under Scheduled Rule
2,

that even if the Proctor who represented him
at the trial can be regarded as his agent
the delivery of a notice to him in the ab-
sence of a special authority under Procedur-
al Rule 6 of the Appellate Procedure (Privy
Council) Order, 1921, does not satisfy the
requirement of Scheduled Rule 2 in view of
the decision of this Court in Fradd v. Fer-
nando, %6 N.L.R. 13%2.

We have had the advantage of a full argument
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by learned Counsel on both sides and we have been
referred to a number of decisions both of +this
Court and of the Courts in England. It 1is not
necessary for the purpose of this judgment to re-
fer to most of the cases cited and only those
which have a direct bearing on the questions aris-
ing for decision will be mentiomed herein.

It is an established principle that where
personal service is required it must be so stated
in express words in the enactment and in the
absence of such words a notice required  to be

iven by a statute may be given in any other way.
Reg. v. Deputies of the Freeman of ILeicester, 117
BE.R.61% at 615, Ex parte Portingell, (1892) L.R. 1
Q.B. 15 at 17). =~ Our Civil pProcedure and Criminal
Procedure Codes and the Insolvexncy Ordinance con-
tain examples of such express provisions prescrib-
ing personal service. The words "give'", “gend®,
"deliver® and "serve" by themselves are not to be
regarded as connoting personal service. In certain
contexts they have been held to mean merely send
or despatch or transmit (vide Retail Dairy Company
Itd. v. Clarke, (1912) 2 K.B. 388, and the Judg-—
ment of Buckley L.J. in Browne 7. Black, (1912? 1
£.B. 316 at 322). In other contexts they have
been held to mean not only sent, despatched or
transmitted but also sent, despatched ortransmitted
and received at the other end. (vide Judgment of
Vaughan Williams and hennedy, L.JJ. in Browne v.
Black, (1912) 1 K.B. 316 at 319 and 326), The de-
cigions of this Court have recognised the use of
the post as a means of giving the notice required
by Scheduled Rule 2 and learned Counsel for the
Respondent does not seek to question the right of
an applicant for leave to send the prescribed no-
tice by post. Where the post is used as a medium
of transmitting the prescribed notice, is an ap-
plicant for leave required to do more than send,
in dvue time, a properly addressed prepaid letter
containing the name and address of +the opposite
party? We think not, for it is not in his power
to do more. Besides, it is woell established that
"where a letter, fully and particularly directed
to a person at his usual place of residence, 1is
proved to have been put into the post—-office this
is equivalent to proof of a delivery into the hands
of that personj; because it is a safe and reasonable
presumption that it reached its destination - per
Abbott, Ld. C.J. in Walter v. Haynes, (1824) 171
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E.R.OT75. Although the law does not require that
the registered post should be used it is the prac-
tice of cautious persons (as in the instant case)
to adopt the salfn guard of registering the letter
so that proof of ita delivery at its destination
could be adduced should it become necessary to do

850.

Now when we return to Scheduled Rule 2 we find
no express words requiring personal service. The
requirement of "“giving notice" is therefore satis-
fied by sending a notice by post. In our opinion
the rcequirements of the statute are satisfied once
the letter is despatched and reaches its destina-
tion within the prescribed period. The addresses
may not be at his house, he may not choose to open
the letter, hc may destroy it, his servant or other
person to whom the letter is handed by the postman
may forget to give it to him; but all these are
not considerations which affect the act of the
applicant once he has performed it in due time. To
expect the applicant not only to send the notice
in due time, but also to ensure that the Respond-
ent reads it or becomes aware of it within the
prescribed period, is to ask the applicant to do
the impossible. Lex non cogit ad impossibilia is
a well-known maxim applicable to the interpretation
of statutes. A statute should be construed so as
not to place upon it an interpretation which re-
gquires the performance of the impossible. Without
express words in that behalf we are mnot disposed
to place on Scheduled Rule 2 the construction that
learned Counsel for the Respondent seeks to place
on it. We are unable to uphold his submission
that not only must a notice sent by post be de-~
livered to the address to which it is despatched
but it must also "reach" the addressee in the sense
that he must become aware of it by opening and
reading the letter within the prescribed period.

We are of opinion that in the instant case
notice was given the moment the letters reached No.
82 Barnes Place and St. Peter's College and that
it is immaterial that the Respondent was not at
his residence at the time the letter was delivered
and for nine days thereafter or did not read the
notice till after the fourteen days. The duty
cast on an applicant for leave to appeal being to
give notice, once a notice in writing has been de-
livered at the usual place of residence of the
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opposite party in duvue time, the terms of the stat-
ute are satisfied and it is immaterial whether he
reads the notice within the prescribed period or
after it or never.

In support of his contention that the delivery
of the letter at the house of the Respondent was
gufficient, learned Counsel fo. the University re-
ferred us to the following remarlks of Lord Kenyon

in Jones v. Marsh, (1791) 100 E.R. 1121:-

"But in every case of the service of a notice, 10
leaving it at the dwellinghouse of the party has
always been deemed sufficient - So wherever the
Legislature has enacted, that before a party shall
be affected by any act, notice shall be given to
him, and leaving that notice a% his house is suf-
ficient".

The view we have formed is in accord with the
observations quoted above, and in our opinion they
apply with equal force to a letter delivered by
post. 20

The soundness of this principle has been re-
affirmed by Lord Chief Justice Abbott in Doe dem.
Neville v. Dunbar, (1826) 173 E.R. 1062, and in
the later case of Tanham v. Nicholson, (1871-2) 5
L.R.H.L. English and Irish Appeals 561 at 573 and
574 by Lord Westbury where he pointed out that
owing to the looseness of the language in some of
the later judgments the erroneous notion grew that
it was competent to meel the evidence of delivery
by counter testimony to prove +that the notice never 30
reached the person for whom it was intended.

The argument of this case proceeded on the
assumption that Scheduled Rule 2 is not satisfied
unless the notice is in facl delivered at the ad-
dress of the Respondent within the period of four-
teen days. The guestion whether a notice posted
within the prescribed period and in fact delivered
after it, owing either to delay or mishap in the
post or on account of the letter having been posted
without allowance being made for its delivery in 40
the ordinary course of post at the address of the
opposite party within the period, is a valid no-
tice, does not arise for decision here, and we do
not therefore propose to refer to it in this juydg-
ment although it was discussed at length in the
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course of the hearing and the decision of this
Court in Balasubramaniam Pillai V. Valliappa
Chettiar, 40 N.L.R.89, was cited in support of the
argument that it is sufficient if the notice is
gent within the fourteen days even though it 1is
delivered to the opposite party after that period.

Counsel for the University contended that a
mere sending or despatching of the notice within
the fourteen days was sufficient while Counsel for
the Respondent maintained that not only must the
notice be delivered at the address of the Respond-
ent within fourtcen days but it must also reach
him in the sense of his being made aware of 1t
within that period.

Our opinion that the University has complied
with Scheduled Rule 2 disposes of this application.
But as thisg application was referred to a Bench of
five Judges for the purpose of deciding the further
question whether Rules 5 and 5A of the Rules made
under Section 4 ¢f the Ordinance (hereinafter re-
ferred to as the Procedurzl Rules) were applicable
to the giving of notice under Scheduled Rule 2, it
is necessary to deal with it as the conclusion we
have come to is in conflict with the previous
decisions of this Court.

It appears to have been assumed in all previ-
ous cases that Procedural Rule 5 prescribed a mode
of serving the notice required to be given under
Scheduled Rule 2. The principle which we have
stated above, that where personal service 1is not
expressly required by a statute it should not be
construed as requiring personal service does not
seem to have been given due consideration 1in the
previous decisions. We have no reason to doubt
the soundness of that principle and we do not sece
how, without doing violence to it, Procedural Rule
5 can be said to prescribe the mode of giving no-
tice under Scheduled Rule 2. Procedural Rule 5,
which prescribes that "a party who is required to
serve any notice may himself serve it or cause it
to be served, or may apply by motion in Court be-
fore a single Judge for an order that it may be
issued by and served through the Court", can there-
fore have no application to a rule which does not
require personal scrvice. The Schedule is a part
of the enactment, and to hold that Procedural Rule
5 controls the Schedule would amount to saying that
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a subsidiary rule can over-ride the enabling en-
actment. It is well settled that & rule made un-
der an enactment cannot derogate from the enactment
itself and where a subsidiary rule is inconsistent
with the enabling enactment it nust yield to the
enactment. If Procedural Rule 5 was designed to
apply to Scheduled Rule 2 it would clearly be ultra
vires. There is no ground for assuming that the
rule-making authority intended to make a rule which
is clearly ultra vires. Procedural Rule 5 must
be regarded as being intra vires of the enabling
power, but as having no application to Scheduled
Rule 2.

As stated above our opinion that Procedural
Rule 5 doeg not prescribe the mode of giving the
notice reguired by Scheduled Rule 2 is in conflict
with the previous decisions of this Court, chiefly
Fradd v Fernando, 36 N.L.R. 132. In that case it
was held that Procedural Rules 5 and 54 should be
read in conjunction with Scheduled Rule 2 and
that as Procedural Rule 5 prescribes personal ser-
vice the notice required by Scheduled Rule 2 should
be served on the opposite party personally. We
are unable to agree with that decision. Our reas-
ons are -

(a) As stated in the earlier part of this judg-
ment Scheduled Rule 2 does not reguire personal
service of the notice required to be given by it.
A rule prescribing the mode of personal service
cannot therefore apply to it.

(b) Procedural Rule 5 is made under Section 4
of the Appeals (Privy Council) Ordinance which pro-
vides for the making of rules to be observed in any
proceedings before the Supreme Court. The notice
given under Scheduled Rule 2 not being a proceed-
ing before the Supreme Court, Procedural Rule 5
can have no application to it. (vide Hayley and
Kenny v. Zainudeed, 25 N.L.R.312: Municipal Coun-
cil Colombo v. Letchiman Chettiar, 44 N.L.R. 217
at 219).

(¢) Procedural Rule 5 is designed to apply to
notices given after proceedings have commenced in
Court while the notice prescribed in Scheduled Rule
2 is a step to be taken before the application for
leave to appeal is made.
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(d) A statute cannot be modified by rules made
under it in the absence of express power in that
bchalf. To rcad Procedural Rule 5 as applying to
Scheduled Rule 2 would amount to holding that the
Schedule (which is part and parcel of the enact-
ment) can be modified by rules made under it.
Section 4 does not confer any power +to make rules
inconsistent or in conflict with the Ordinance. It
would therefore be wrong to read Procedural Rule 5
as controlling Scheduled Rule 2.

(e) Procedural Rule 5 when read as applying to
notices required to be given after proccecedings
have commenced is intra vires of the enabling en-
actment and should be read in that sense so as to
give it validity.

In our opinion therefore Fradd v. Fernando

(supra) has been wrongly decided and we accordingly

over-rule it.

Ve wish to repeat that Scheduled Rule 2 does

not require personal service of the notice required

to be given there under and Rules 5 and S5A of the
Procedural Rules have no application to it.

The application for leave is granted upon the

condition that the Appellant shall within a period

of one month from the date of this judgment enter
into good and sufficient security by depositing
with the Registrar a sum of Rs.3,000/- and by hy-
pothecating that sum by bond for the due prosecu-
tion of this appeal and the payment of all such
costs as may become payable to the Respondent.

We declare that University entitled to costs
of the hearing into the Respondent's objection.

Sgd. Hema Basnayake,
Chief Justice.

Pulle J. I agree.

Sgd. M.F.S. Pulle.

Puisne Justice.
K.D.De Silva, J.

I agree. Sgd. £.D. De Silva.
Puisne Justice.
Sansoni J.
I agree. Sgd. M.C.Sansoni.

Puisne Justice.
L.W.de Silva A.dJ.
I agree. Sgd. L.W. de Silva

Acting Puisne dJustice.
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No. 19.

DECREE GRANTING CONDITIONAL LEAVE TO AFPPEAL
TO THm PRIVY COURCIL

ELIZABETH THE SECOND, QULEL OF CEYILON AND -OF HER
OIHER REALMS AND TTRAITORIES

HEAD OF THE COLLIONWVEALTH

IN THI; SUPRUNME COURT OF THE ISLAND OF CEYLON

In the Matter of an application by the
Defendant dated 19th December, 1956,
for Conditional ILeave to Appeal to Her
Majesty the Queen in Council against
the decree of this Court dated 28th
November, 1956,

The University of Ceylon
(Defendant-Respondent)
Appellant
against

(Plaintiff-Appellant)
Respondent.

E.F.W.Fernando

District Court of Colombo.

This cause coming on for hearing and deter-
mination on the 4th, 5th, 6th, Tth, 17thard 18th June
and lst, 2nd, 3rd, 4th, 5th and 31lst July, 1957
before the Honourable H.H.Basunayake, Q.C., Chief
Justice, the Honourable M.F.S.Pulle, Q.C., Puisne
Justice, the Honourable K.D.de Silva, Puisne Jus-
tice, the Honourable M.C.Sansoni, Puisne dJustice
and the Honourable L.W. de Silva, Acting Puisne
Justice of this Court, in the presence of Counsel
for the Appellant and Respondent.

It is considered and adjudged that this ap-
plication be and the same is hereby granted upon
the condition that the Appellant do within a per-
iod of one month from the date of judgment in this
application enter into good and sufficient security
by depositing with the Registrar a sum of Rs.3000/-~
and by hypothecating that sum by bond for the due
prosecution of this appeal and the payment of all
such costs as may become payable to the Respondent.
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Deposit in terms of provisions of section 8
(a) of the Appellant Procedure (Privy Council)
Order 1921 with the Registrar a sum of Rs.300/~ in
respect of amounsv and fces mentioned in Section
4(2§(b; and (c¢) of Ordinance No.31 of 1909 (Chap-
ter 85).

Provided that the applicant may apply in writ-
ing to the said Registrar stating whether he in-
tends to print the record or any part therecof in
Ceylon, for an estimate of such amounts and fees
and thereafter deposit the estimated sum with the
said Registrar.

The Appellant is entitled to costs
hearing into the Respondent's objection.

of the

Witness the Honourable Hema Henry Basnayake,
Q.C., Chief Justice of Colombo, the 8th day of
Auvgust, in the ycar One thousand nine hundred and
fifty-seven and of Our Reign the Sixth.

ogd. W.G. Woutersz,
Dy. Registrar, S.C,.

No. 20.

APPLICATION I'OR FINAL LEAVE TO APPEAL TO THE
PRIVY COUNCIL

IN THE SUPREME COURT OF THE ISLAND OF CEYLON

In the Matter of an application for Final
Leave to appeal to Her Majesty the Queen
in Council under the Appeals (Privy Council)
Ordinance, (Cap. 85).

The University of Ceylon
(Defendant-Respondent)
Appellant

and

(Plaint iff-Appellant)
Respondent.

E.F.W.Fernando

To:
The Honourable the Chief Justice and the other

In the
Supreme Court
of Ceylon.

No.19.

Decree granting
Conditional
Leave to Appeal
to the Privy
Council.

8th August,
1957

- continued.

No.20

Application
for Final Leave
to Appeal to
the Privy
Council.

12th August,
1957.
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Justices of the Supreme Court of the Island of
Ceylon.

On this 12th day of August 1957.

The humble petition of the University of Cey-
lon, the Appellant above-named, appearing by David
Ernest Martensz, William Henry %dwin Ludovici,
George Neil Stewart De Saram, Albert Reginald Tam-
poe, Victor Gnanaratnam Cooke, Vernon Cumberbatch
Van Geyzel Kelaart, Rajanathan Devasenapathy and
Abdul Careem Abdul Haseeb, practising in partner-
ship under the name, style and firm of F.J.G. De
Saram, and their assistants Hector Claude Perera,
Valupillai Murugesu, Maurice Stanléy Wallbeoff,
Nadarasa Rathinasabapathy and  Cecil Emmanual
Swampillai, its proctors, shewcth as follows :-

1. That the Appellant on the 31st day of July
1957 obtained conditional leave from this Honour-
able Court to appeal to Her Majesty the Queen in
Council against the judgment of this Court pro-
nounced on the 28th day cf November 1956.

2. That the Appellant in ccmpliance with the
conditions on which such leavc was granted (a) has
deposited with the Registrar of +this Honourable
Court a sum of Rs. 3,000/- as security for the due
prosecution of the said appeal and the payment of
all such costs as may become payable to the Re-
spondent in the event of the Appellant not obtain-
ing an order granting final leave to appeal, or of
Tthe appeal being dismissed for non-prosecution, or
of Her Majesty in Council ordering the Appellant
to pay the Respondent'!s costs of appeal (as the
case may be) (b) has duly hypothecated +the said
sum of Rs. 3,000/~ by a bond bearing date the
twelfth day of August 1957 to and in favour of the
said Registrar and {(c) has deposited with the said
Registrar a sum of Rs. 300/- in respect of  the
amounts and fees mentioned in Section 4 (2)(b) and
(¢) of Ordinance No.31 of 1909 (Cap.85).

Wherefore the Appellant prays that the Appel-
lant be granted final leave to appeal against the
said judgment of this Court dated the 28th day of
November 1956 to Her Majesty the Queen in Council.

Sgd. F.J. & G, de Saram,
Proctors for Appellant.

e -
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No. 21. In the
Supreme Court
DECREE GRAIMING FINAIL LEAVE TO APPEAL TO THE of Ceylon.
PRIVY COUNCIL ———
No.21.
ELIZABETII THE SECOND, QUEEN OF CEYLON AND OF Decree granting
HiR OTHER REAIMS AND TERRITORIES, HEAD OF THE Final Leave to
COLITONYWRATTI . Appeal to the

Privy Council.

30th August,
1957.

IN Til¥ SUPRIWE COURT OF TH ISLAND OF CEYLON

In the Matter of an application by the
Defendant dated 12th August, 1957, for
Final Leave to Appeal to Her Majesty

the Queen in Council against the decree
of this Court dated 28th November 1956.

E.F.W.Fernando Plaintiff
Vs.

The University of Ceylon Defendant

E.F.W.Fernando Plaintiff-Appellant
Vs.

The University of Ceylon
Defendant-Respondent

The University of Ceylon
Defendant-Respondent

Vs.

E.F.W.Fernando Plaintiff-Appellant
Respondent.

Disgtrict Court of Colombo.

This cause coming on for hearing and determina-
tion on the 26th day of August, 1957 before the
Honourable H.W.R.Weerasooriya, Puisne Justice and
the Hon. M.C. Sansoni, Puisne Justice of this
Court, in the presence of Counsel for the Petitioner.

It is considered and adjudged that the appli-
cant's application for Final Leave to Appeal to
Her Majesty the Queen in Council be and the same
is hereby allowed.

Witness the Honourable Hema Henry Basnayake,
Q.C., Chief Justice at Colombo, the %0th day of
August, in the year One thousand nine hundred and
fifty-seven and of Our Reign the Sixth.

Sgd. W.G. Woutersz,
Dy. Registrar, S.C.
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EXHIBITS

P.3. ~ QUESTION PAPER IN THE FINAL EXAMINATION
IN SCIENCE - SECTIONW B -~ ZOQLOGY V.

UNIVERSITY OF CEYLON
Final Examination in Science, 1952.
Section B
ZOOLOGY - V
(Three hours)
(Answer all the questions)

1. Vrite an essay on one of the following :~

(a) The comparative physiology of the thyroid
gland.

(b) Animal communities.
(¢) Bioluminescence.

(d) The influence of size on the organisation
of animals.

(e) Zoology as a subject in the school curric-
ulum.

(f) Instinctive and intelligent behaviour.
2., Translate and comment on :-

Either "Unter den Haemadipsinae ist die Haema-
dipsa ceylonica (log. Tand.) vusonders gut bekannt;
sie lebt auf Ceylon, auf dem Lulaischen Archipel,
den Sundainseln, in Japan, China, Siam, Indien u.a.
Orten. Wlhrend der trockenen Jahreszeit versteckt
sich die Haemadipsa in der Erde und umter trockenem
Laub. Mit dem Eintritt der Rggenzelt Kriechen die
Blutegel nyriadenwelise an Buschen, Gras und anderen
Geﬁenstanden empor, befestigen sich an lhnen mit
dem hinteren Saugnapf, zeihen sich der I¥nge nach
aus und hangen herab, bis ein iMensch oder ein Tier
Vorbejgeht. Die Anwesenheit der Nahrungsquelle
verspuren sie in cinem Abstand von 15- 20m. Die
Haemadipsa geht leicht auf ihren Wirt ubcr dringt
durch die kleinsten Offnungen oder Spalten in den
Kleidern ein und saugt sich am Leibe fest. Sie
verursacht hochst schmerzhafte, mit starkem Blut-
verlust verbundene Bisse; schmerzhafte, mit starkem
Blutverlust verbundene Bisse; massenhafte Bisse
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gind flr den Menschen unaugstehlich; es gind
Todesf8lle nach dem Haemadipsa-Bisse bekannt,
welche wahrscheinlich durch eine sekundare Infektion
erk1lirt werden. Die Haemadipsa kann man durch das
Benetzen mit Zitronensaft entfernen.®

(Pawlowsky)

or "Chez tous les Amphibiens, le debut de la gas-
trulation se signale par un sillon apparaissant en
un point domme de la region sous-equatoriale de la
blastula. I1 pcut etre, selon les formes, plus
ou moins eleve. On le voit, chez la Grenouille
rousse, se dessiner dans la partie inferieure da
croissant gris a 25 sous I'equateur. Chez 1le
Triton, il apparait plus bas d'une quarantaine de
degres. Lt'enfoncement progressif des cellules
qui bordent inferieurement cette petite encoche
donne a celles du bord superieur le relief d'une
levre strice de pigment. Dtheure en heure, celle-
ci devient plus cpparente et plus arquee. Elle
gtincurve en lamc de faucille, en meme temps que
son rayon de courbure diminue. Au moment ou elle
dessine un fer a cheval, les cellules legerement
pigmentees qui se trouvaient dans la concavite ont
disparu; il ne reste qu'un bouchon vitellin, bien-
tot circonscrit egalement du cote ventral par un
soulevement tourjours moins arcentue gque du cote
dorsal."

(Brachet)

P.4. - LiTTER, VICE CHANCELLOR TO PLAINTIFFE

Confidential. No.D.
University of Ceylon
Colombo.
16th May, 1952.
Mr.E, W .FPernando,
82, Barnes Place,
Colombo, 7.

Dear Mr. Fernando,

All allegation has been made to me in writing
that you had acquired xnowledge of the content of
one or more of the papers set at the Final Examin-
ation of Science, Section B, Zoology, before the
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date of the examination. Since this is a very
serious allegation which may affect not only you
but also one or more of the members of the Univer-
sity staff, I have consulted Mr.A.i.Keuneman, Q.C.
who agrees that the allegation is sufficiently cir-
cunstantial to justify a formal enquiry.

I have therefore appointed a commission con-
sisting of Mr.Keuneman, the Dean of the PFaculty of
Science, and myself, and have ask%ed ilr.Keuneman to
take the lead in the enquiry. He has asked that
a meeting be held in the Board Room College House,
on Wednesday, 21st May at 5 p.m. and that you be
requested to attend. I should be glad 1if you
would attend on this occasion and would report to
Mr.Blok, who is acting as Secrevary to the com-
mission.

Yours sincerely,

Sgd. Ivor Jennings,
Vice-Chancellor.

P.5.~- LAETTER FROM VICE CHANCELIOR TO PLAINTIFE

CONFIDENTIAL Mo.D.
University of Ceylon
Colombo.

28th May, 1952.

Mr.E.FP.W.Fernando,
82, Barnes Place,
Colombo 7.

Dear Mr. Fernando,

The commission of enguiry would be glad if you
would give evidence again on the 3rd June at 5.%0
p.m. at College House. It would be helpful if
you would bring along all the cxercise books which
you have used during your cource.

Yours sincerely,

Sgd. Ivor Jennings,
Vice~Chancellor.
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P.7.- ISTTLR FROM VICE CHAVCELLOR TO PLAINTIEFR

Ref: No.CPF University of Ceylon
Colombo.

18th/21st July, 1952

Mr.E.F.\.Fernando,
82, Barnes Place,
Colombo 7.

Dear Sir,

The Board of Residence and Discipline has
found guilty of an examination offence in connec-
tion with the Final Examination in Science held in
April 1952 and he suspended you indefinitely from
all University evaminations.

Yours faithfully,

Sgd. Ivor Jennings,
Vice~Chancellor.

P.6.- IBTTER FROM PIAINTIFR TO VICE-CHANCELLOR

CONFIDENTIAL 82, Barnes Place,
Colombo.

23rd July, 1952.

The Vice-Chancellor,
University of Ceylon,
Colombo.

Dear Sir,

I have read with much concern reports appear-
ing in the daily press that a student has been sus-
pended for two years following the lealage of a
paper in German in the Zoology section of the
Final Year Science Bxamination. This would seem
to indicate thal the Commission of Inquiry before
which I attended on 21.5.52 and 3.6.52 have accep-
ted as true the allegation that I had acquired
knowledge of the contents of one of the papers set
at the Pinal Examination in Science in Section B,
Zoology, before the date of the examination. If
the Commissioners have come to this conclusion and
have decided to suspend me, as reported in  the
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Press, I submit that a very grave miscarriage of
justice has occurred, for which I shall find my-
self penalisecd for an offence which I never
committed. The serious nature of the charge
preferred against me as wcll as of the punishment
will bring to an untimely end my entire academic
career and leave my character uvader a stigma wholly
undeserved. I have, therefore taken the liberty
to address you in the eager hope that the follow-
ing submissions will be considered by you and by
the other members of the commission, before whom I
trust you will place this letter.

1. At the Fnguiry held on 21.5.52, I was con-
fronted for the first time with this serious al-
legation against me made by a fellow-student, Miss
Balasingham, and questioned by the members of the
Commission. At no time was I given an opportun-—
ity of questioning Iiss Balasingham nor indecd was
I even present at the time she made her statements
before the Commission. I would 1like, with respect
to record my protest against this procedure. The
elementary principles of natural justice require
that the charges a person is called upon to answer
should be made and proved in his presence. An
opportunity of testing the truthfulness of witnes-
ses, of placing their acts and words in their
propexr perspective, and of gencrally criticising
the value to be given to the evidence should, I
very respectfully state, have becen given to me as
a person accused. It is a metter for regret and
for dissatisfaction that I was not afforded auny
such opportunity at the Inquiry. Indeed, apart
from the information gathered ifrom the Press, I anm
still unaware as to who testified against me or
what was said. I must, thercforc, be excused if
I allow myself to believe that among them were per-
gons ill-disposed towards me or schemers motivated
by petty jealousies and rivalries, interested in
engineering "stunts" for ulterior ends. I make
this submission not in order to question the im-
partiality of the Commission (for that does not
permit of any doubt) but rather to bring to your
notice the fact that had I been given such an op-
portunity I could in all probability have pointed
out a number of circumstances and facts which would
have conclusively established my innocence. You
yourself, Sir, in your letter to me dated 16th May
refer to the "circumstantial' nature of the allega-
tion. It is not for me to draw the attention of
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yourself or of ¥Mr. Kcuneman, lawyers as you are,
nor of the Dean of the Faculty of Science as a man
of science, to the dangers that are always inherent
in the proccsses of deduction and inference. It
will be sufficient if I reiterate that the entire
charge is based on, and sought to be supported by,
purely infecrential material.

2. The cvidence, according to the report appear-
ing in the "Ceylon Observer! of 17th July revealed
that I had “for some time before the Examination
regularly taken down notes and translations of pas-
gages from a certain book in the library". It is
not suggested that this constitutes any known off-
ence. What evidently has converted my enthusiastic
study into a transgression is the dishonest inten-
tion which is sought to be attributed to me by
inference; Is it said that my conduct was surrep-
titious? No, for my colleague does not say so.
What then is intended to be conveyed by suggestive
inference? That I had come by this information
"some time before the Examination" and was openly
preparing myself. Further, my "reactions" to some
questions alleged to have been put to me by Miss
Balasingham had according to the Press report
"showed" that I was “uneasy". What these ques-
tions were or what my alleged recactions were I was
not told at the inquiry. I was never given an
opportunity of finding out what Miss Balasingham
meant by “uneasy". Whether her statements were
truthg, half-truths or falsehoods I cannot find
out, for I do not know what she said in evidence.
These are the matters for the clarification of
which I had a right to be afforded an opportunity.
I trust my general submission in the preceding
paragraph will now assume the significance which
ghould attach to it.

3, The "Observer" of 17th July carried the fol-
lowing precis of the evidence of the Ixaminer in
German, "the IExaminer in German was amazed to see
that this student who was not particularly bright
in this subject, had done excellent work in his
paper®, I would emphasise the fact that nobody
could possibly have reached this conclusion. Un-~-
like certain other subject, a language which is not
taught for conversational use but merely for aca-
demical requirements, is not a sub;ect in which a
student's proficiency - let alone “brightness"
could be observed by a teacher in the normal course
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of higs duties. The "lectures" in German consist
entirely of passages written on the blackboard for
translation. No oral or written tests have been
held to judge the standard of students comparative-
ly or otherwise. What opportunities then could
anyone have had for the formulation of such a
considered opinion? I was asked by a member of
the Commission whether I was a German scholar. I
am, and have always been, devoted to the Science
of Zoology and my deep interest in the subject has
necessitated a fair knowledge of the German langu-~
age for the study of learned journals. The German
literature I have had to rely on in the course of
my work will be apparent from a perusal of the two
monographs written by me and puvblished in the Cey-
lon Journal of Science Vol. XXV Part I.

These questions would perhaps have been aca-
demic, but for the grave injustice which will re-
sult from any reliance being placed on this ex-
pression of opinion, if such an opinion was given,
as to my proficiency.

4. The information on which I have based these
submissions was obtained entirely from the Press
reports appearing in the “"Ceylon Observer" of 17th
July and 20th July. I have not yet received any
official intimation of the decision of the Com-
mission, nor have I yet been made aware of the
evidence on which I have been judged. It is a
matter for regret as well as concern that a confi-
dential inquiry of this nature should receive such
wide publicity while the matter is still “sub ju-
dice", It is not a mere "journalistic anticipa-
tion" that has been published but facts alleged to
have been stated in evidence at the inquiry. I
suggest that the very fact of the unauthorised
publicity this matter has received in the Press
seems to indicate that there has been a conspiracy
of some kind against me.

These are submissions, Sir, which I respect-
fully make in order to bring bofore the Commission
as forcefully as I can the fact of my innocence.

I have no other alternative method of protesting
my innocence except to state emphatically that the
allegation made against me is entirely and utterly
untrue. My academic record would indicate that I
am not the type of student who would need to resort
to conduct such as that alleged in order to achieve
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success at an Examination. I am not in a position
to attribute any particular motive to the student
who made thege accusations against me except to
say it is pogsibly due to jealousy or that she has
becn made use of. A1l T can say honestly and
truthfully is that I did not acquire any knowledge
of any papers in the Final Science IExamination
Section B Zoology beforce the date of the Examina-
tion. My request is that the Commission be
pleased to take these matters into consideration
before arriving at a decision. If a decision has
alrecady been reached, I urge that the matter be
reconsidered to prevent a grave injustice which
will eventually ruin my entire career. Justice
demands that any doubt that may have arisen in the
minds of the Commissioners should be resolved in
my favour, They will, no doubt, be fully alive
to the anxiety and pain of mind which any decision
adverse to me is bound to cause, convinced as I am
that any such adverse decision will be most unjust
and inequitablec. I trust this letter will Dbe
considered by the Commissioners at the earliest
opportunity, and I conclude in the earnest hope
that it will pet the consideration and attention
which I secek.

Yours faithfully,

D.3.~ LETTER FROM PLAINTIFF TO VICE-CHANCELLOR
82, Barnes Place,

Colombo.
The Vice-Chancellor, 25rd July, 1952.
University of Ceylon,
Colombo.
Dear Sir,

Since the writing of my memorandum addressed
to you this morning, I have received your letter
(Ref: No. CPP') dated the 18th/22 July, 1952.

I beg that the decision therein communicated
To we be reconsidered in the light of the material
I have placed before you in my memorandum.

Yours faithfilly,
BEAe eveeseanscsaonas

E.F.9.Fernando.

E hibits
P.6.
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Vice~Chancellor.

23rd July 1952
- continued.
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P.8.~ ILETTER FROM VICL CIANCELLOR TO PLAINTIFF

CONFIDENTIAL University of Ceylon
Colombo.
Ref: No.D. 24th July, 1952.

Mr.E.F.W.Fernando,
82, Barnes Place,
Colombo 7.

Dear Sir,

Thank you for your letter of 23rd July, 1952,
which T will circulate to my colleagues, I should, 10
however point out that most of your memorandum is
based on a report in a local newspaper which was
grossly inaccurate. No information was given to
the press except the bare fact of the decision,
and even that was given after the "Observer'" re-
port appeared. The "Observer" report was obvi-
ously a garbled version of gossip in circulation.

Yours faithfully,

Sgd. Ivor Jennings,
Vice-Chancellor. 20

P.9.- TETTER FROM VICE CHANCELLOR TO PLAINTIFE

CONFIDENTIAL University of Ceylon
Colombo.

Ref: No.D. 29th July, 1952.

Mr .E.F.W,.Fernando,

82, Barnes Place,

Colombo 7.

Dear lMr., Fernando,

I have now consulted Mr. A,E. Xeuneman, Q.C.,
about your letter of 2%rd July 1952. He does nos 30
think that an inquiry of this nature need be con-
ducted on the lineg of a case in Court, and he
considers that you were sufficiently informed of
the case. A1l that the General Act of the Uni-
versity requires is that the Vice-Chancellor be
“satisfied!. In comsequence of the inguiry I am
satisfied.
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I have already informed Profesgor W. IFernando
that I should be willing for him to read our report
in my office and to pass on to you the gist of it,
omitting those pcirtions which deal with examination
results and examination procedure. Since he has
not availed himself of the opportunity, I send you
a copy of the report with paragraphs 8, 10 and 1l
excluded, though I have given an account of the
contents of these paragraphs.

This is a confidential document and I should
be glad if you woald return it to me when you have
studied 1it.

Yours sincerely,
Sgd. Ivor Jennings,
Vice-Chancellor.

P.11l.- REPORT OF THE COMMISSION OF INQUIRY

An allegation having reached the Vice-Chancel-
lor that the content of a paper had come to the
knowledge of a student, he made preliminary en-
guiries and then requcsted Mr. A.E. Keuneman Q.C.,
a Member of the Council and Professor A.W.Mailvag-
anam, 0.B.E., Dean of the Paculty of Science, 1o
serve on a board of enquiry with him.

2. The students principally concerned sat for
the Final Examination in Science, Section B Zoology,
in March-April of this year. The allegation
originated with Miss S.Balasingham, sister-in-law
of Mr.Sivaprakasapillai, ILecturer in Civil Engin-
eering. Mr,Sivaprakasapillai very properly
consulted Professor E.O0.E.Pereira about a statement
she had nmede to him and eventually it reached the
Vice~Chancellor. The allegation was that Mr.E.F.
W.Fernando had had some knowledge of the content
of the German passage in Zoology Paper V some weeks
before the examination. Mr.Fernando is a nephew
of Professor W.Fernando, Professor of Zoology.
This relationship was a source of embarrassment to
us in our enquiry. It necessarily affected Pro-
fessor Fernando's: evidence. It also affected the
evidence given L, the students. To the usual an-
xiety not to inform against another student was
added an even greater anxiety not to offend the
Professor. Two students exhibited a remarkable
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ignorance of events which must have been within
their knowledge, at least by hearsay.

3. Miss Balasingham states that, owing to MNMr.
Fernando's behaviour, she suspected that there

was something in one of his notebooks which he

did not wish the other students to see. On one
occasion he left the book on thiec Dbench in the
Section B laboratory and went out of the room.

she seized the opportunity to glance through the

book and saw a list of German Words, in some cases 10
with English equivalents. There were about 30

words and she copied nine of them into her own
notebook, which she produced. She could remember

only one of the words which she had not copied,
Zitronensaft, a word which appeared almost at the

end of the list. This word anpears at the end

of the German passage in Paper V. The other nine
words appear in the passage, and in the order in
which they are shown in the list in Biss Balasing-
ham's book, except that the order of the eighth 20
and ninth words is changed. The passage, with

the ten words underlined, was as follows -

WUater den Haemadipsinae ist die Haemadipsa
ceylonica (Mod. Tand.) besonders gut bekannt; sic
lebt auf Ceylon, auf dem Malaischen Archipel, den
Sundainsein, in Japan, China, Siam, Indien u.a.
Orten. Wahrend der irockenen Jahreszeit versteckt
sich die Haemadipsa in der hrde und inter Trickencn
Laub. Mit dem Eintritt der Regenzeit kriechen
die Blutegel myriadenweise an Puschen, Gras und 30
anderen Gegenstanden empor, beirestigen sich an
ihnen mit dem hinteren vaugnap:, ziehen gich der
Langa nach aus und hangen herawv, bis ein Mensch
oder ein Tier vorbeigeht. Die Anwescnheit der
Nahrungsquelle verspuren sic in einem abstand von
15-20 m Dic Haemadipsa geht leicht auf ihren Wirt
uber, dringt durch die kleinsten Offnungen oder
Spalten in den Kleidern ein und saught sich am
Teibe fest. Sie verursacht hochst schmerzhafte,
mit starken Blutverlust verbundene Bisse; Massen-— 40
hafte Bisse sind fur den Mensclien unausstehlich;
es sind Todesfalle nach dem Haemadipsa-Bisse Be—
kannt, welche warrsche-inlich durch eine sekundare
Infektion erklart werden. Die Haemadipsa kann
man durch das Benestzen mit Zitronensaft entfernen.“

(Pawlowsky)
4. This list in Miss Balasingham's book  was
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apparently not shown to anyone until our enquiry
began., It was then shown to Mr.Sivaprakasapillai
and was produced 1o us at our request. A large
part of our enquiiy was neccessarily directed to-
wards agcertainirg whether the list really was in
the notebook before the examination began. In our
opinion it was. The following factors are rele-
vant:

(1) Miss Balasingham was able to describe the copy-
ing with a wealth of circumstantial detail, of
no direct relevance to the story as such, which
carried conviction. If the story was inven-
ted, it was a remarkably successful invention.

(2) Another student, Miss Y. de Silva, was sitting
next to Miss Dalasingham on the occasion when
the copying is said to have been done. Miss de
Silva denies that she saw Miss Balasingham
copying, but she admits that Miss Balasingham
told her abouvt the list before the examination.
Miss de Silva is a second-year student in Zo-
ology, and we believe that she could have told
ug more. Another student Mr. C.H. Fernando,
also admits that Miss Balasingham told him
about the list before the examination.

(3) Miss Balasingham's behaviour immediately after
the examination was entirely consistent with
her story. She says that she recognised the
word Zitronencaft and then some of the other
words. She asked Mr. E.F.WV. Fernando how he
did, and he said that the German passage was
very easy. She then walked back to the Sec—
tion B laboratory with Mr.C.H.Fernando, Mr.
Indrasena and ir. Morel. She told them about
the words which she had copied from Mr.E.P.W.
Fernando's book and that she had found some of
them in the Uerman passage. . Mr.C.H.Fernando
corroborates her on this point, but Messrs.
Indrasena and Morel say they walked across to-
gether and did not speak to Miss Balasingham.
We did not believe them. Mr. Indrasena, for
instance, denied all knowledge of the allega-
tion and even asked us what it was, though we
had already had evidence that he had discussed
the matter with Miss de Silva four days before
he gave evidence. After leaving Section B
laboratory Miss Balasingham went to the Arts
Block to get her car, and met Miss de Silva,
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to whom she also disclosed the story. Mr.
Sivaprakasapillai drove her home and, as she
puts it, she "blurted out" the story to him.
The same evening she asked him not to say any-
thing about it because she did not want to get
mixed up in it, but he had already informed
Professor Pereira and 1lr. ¥irtisinghe.

5. Mr, E.F.V. Fernando denies that he ever had a
list of German words in any of his books. He said
that all his class work was in a single foolscap
file and his practical work in drawing books. He
was at first a 1little vague about exercise books
but gave the impression that he sometimes did his
"references" in exercise books. We had not at
this stage ascertained the nature of the book from
which the copying was said to liave been done.
Subsequently we ascertained that it was an exercise
book with a bluish cover, of the same size as a
University exercise book, though Miss Balasinghan
was not prepared to say that it had the University

seal on the cover. Mr. Fernando was then asked
to produce all his Zoology notebooks. He produced
only one. t was a University book, apparently

sold by the Co-operative Sociely before 1950. It
contained in the front 28 pages of notes on Botany
for the First Examination in Science. On the back
page were a few notes on Botany and three impres-
sions of the rubber stamp of the Zoology Department,
all three signed by Ir.Fernando and one of them
dated 7.12.48. We have ascertained that the stamp
is available at all times to sludents, but we are
unable to explain why a Iirst Lxamination student
should stamp one of his Botany notebooks with the
Zoology Department stamp and go to the trouble of
signing and dating one of the impressions. The
middle of the book contains five sheets on the
right hand page of each of which is a drawing, ap-
parently of the circulatory system of the rat.
These five sheets are of the same type of paper au
the rest of the book and the book contains the
correct number of sheets. The cover and the paper
are in good condition, but the binding thread ep-
pears to have torn the cover. This may be due to
rough usage of which the rest of the book gives no
evidence, or it may be that the thread has been
removed and replaced by means of a stout needle.
Unlike most exercisc books produced by machine,
this book opens readily at the centre page. Also,
it seems to have been in a press since a small
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drawing, said to have been made by Dr. Crusz, was Exhibits
made. P.11.

6., This book wan produced to us at our third Report of the
meeting, immediately after Miss Balasingham gave Commigsion of
evidence for the third time. Until that meeting Inquiry
nobody had mentioned anything about the circula- - continued.

tory system of the rat. Miss Balasingham wasg
aslzed at that third meeting if she could remember
anything ospecific in the notebook other than the
German words. She said she thought there was a
drawing of the arierial system of the rat, because
she had copied a drawing from Mr. Fernando's book
previously. Mr. FPernando (who had not heard this
evidence) gave evidence immediately afterwards and
produced the book. He drew pointed attention to
the fact that one of the drawings (of the veins of
the rat) had been corrected by Dr. Crusz. He was
asked if that drawing had been copied by any other
student, and replied that Mr.C.H.Fernando had done
SO, He was presced to say whether Miss Balasing-
ham had copied it. lle said that he could not re-
member but she might have done.

7. There are in fact in Miss Balasingham's book
copies of two of vhe drawings, and they appear on
the sheet following that containing the 1list of
German words. So far asg we know they had not
been seen by Mr.BE.7.W.Fernando, but they were seen
and carefully studied by Professor Fernando when
he was shown the book by the Vice Chancellor on
the day after our second meeting. After the third
meeting, the Vice-Chancellor saw Dr. Crusz, who
remembered correcting a drawing of the veins of the
rat shown him by Mr. Fernando. He said that the
writing on the drawing produced looked like his,
but he was not willing to affirm positively that
it was not copied. Miss Balasingham was shown the
book produced by Mr. Fernando. She was not willing
specifically to assert that it was not the book
from which she copied the German words, but she
thought it was not, because she could not remember
that there was any Botany in the book. We are un-
able to draw any conclusion from this book either
favourable or unfavourable to Mr. Fernando. The
facts given in paragraph 5 raise the suspicion
that the five sheets containing the drawings may
have been taken from a similar book -~ and these
books were sold by the Co-operative Society in
thousands -~ and inserted into a Botany book. It



Exhibits
P.11.

Report of the
Commission of
Inquiry

- continued.

248,

is certainly remarkable that ilr.IFernando should do
all his Section B Zoology in files and drawing-
books until, right at the end of the course, he
gtudies the circulatory system of the rat, which
he deals with in an old Botuony exercise book. We
find it unnecessary to decide this point, however,
since we conclude from the other evidence +that he
had an exercise book from which Miss Balasinghan
copied the German words.

8. (This paragraph gives details of the perform-
ance of Mr,.B.F.W.lernando and Miss Balasingham at
the Pirst Examination in Science, the Subsidiary
Subject (Botany) and the German passage).

9. Asked to explain why he found the German pas-
sage so easy Mr. Fernmando statel that he had read
two articles in German for his research projects.
Also, he had at first found the passage difficult
but had then noticed that many of the words were
similar to Iinglish words. He had thus been able
to give a free translation of most of it. We are
unable to accept this sccond argument. The passage
is easy to anyone who knows a little German, but
hardly any of key words are recognizable by one
who knows English only. It should however be ad-
ded that marks were given for the comment as well
as for the translation; and, since the passage
deals with the leech, anybody who could understand
its drift could earn marks for the comment.

10. (This paragraph begins: "Tn accordance with
the usuval practice in respect o” this paper, the
German passage was selected by Irofessor Fernando
and approved by Mr.Kirthisinghe. It was taken
from a book belonging to Professor Fernando, which
is kept in a locked cupboard of which he alone has
a key. So far as he knows, there 1s no other
copy of this book in the Islang". The procedure
in setting, approving and printing the paper is
then explained in detail, together with the secur-
ity precautions).

11. (This paragraph begins "There is no evidence
whatever of the point at which the leakage occur-
redht, The remainder of the paragraph gives the
dates of the various stages and shows that they
give no help towards golving the question of the
gource of the leakage).
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12. (A1l the safety prccautions depend not merely Exhibits

on the bona fides of the senior officers concecrned P.11

but also on their following a rigid procedure at i

all times. All examiners know that there are Report of the
times when they forget the precautions e.g. when Commission of

an examiner is called from his room and forgets to Inquiry
lock a drawer or a safe. There is no evidence on -~ continued.
which we can found an accusation either of male

fidegs or of negligence against any officer, teacher

or other employcc of the University.

13. Our findingc are :--

(1) Mr.E.F.W.Fernando acquired knowledge of
the nature or substance of the German
question in Zoology Paper V before the
date and time of the examination and must
therefore be reported to the Board of
Residence and Discipline under the General
Act, Chapter VIII, Part I, Section 8.

(2) Therc it no cvidence as to the manner in
which tliis knowledge came to Mr. E.F.W.
Pernando.

St

P.12. - TWTTER FROM PLAINTIFF TO VICE CHANCELLOR P.12.

Letter,
Plaintiff to
Vice-Chancellor.

Tth August,
The Vice Chancellor, 1952.
University of Ceylon.

CONFIDENTIAL 82, Barnes Place,
Colombo 7.
Tth August 1952,

Dear Sir,

I thank you for your letter of 29.7.52 and
the copy of the report which you were so kind as
to send me. I have already returned under regis-
tered cover the latter document.

2. At the outset I wish to correct a wrong im-
pression that seems to have been gathered by you
from the earlier part of my memorandum. It was
never my intention to complain that the inquiry
was not conducted on the lines of a case in Court.
I respectfully agree with Mr.A.E.Keuneman, Q.C.,
that an inquiry of this nature need not be so
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conducted. What, however, I do submit is that the
elementary principle of requiring an accused per-
son to be given every possihle opportunity of
clearing himself of the accusation seems, no doubt
unwittingly, to have heen overlooked 1in this in-
stance, I reiterate once again that had I an
opportunity of confronting the various witnesses
and testing their evidence by cross-examination I
would have satisfied the Commission as to my
innocence.

3. With regard to the material placed before the
Commission at the inquiry, as revealed by the doc-
ument forwarded to me by you, not a few allegations
seem to have been made which are, in fact, untrue.
To clte but one glaring instance, Miss Balasingham
has stated that when she questioned me immediately
after the Fxamination as to how I did, I replied
that "the German passage was very easy'. I deny
having given her any such reply. This statement
of hers is false, This sort of brazen allegation
made without contradiction and accepted as true
has, I believe, contributed in no small measure to
the reliance placed by the Commission on Miss
Balasingham's evidence, llow many other similar
statements were made and accepted I am not to know,
I can only conclude that the original suspicions I
had entertained as expressed 1n my memorandum to
you do not seem unwarranted,

, However, I note, not without deep regret that
in consequence of the inquiry you are "satisfied",
that I am guilty of the charge. T still submit
that I am innocent and that my conscience is clear.
I am only sorry that the evidence on which you
have been satisfied is evidence which I shall al-
ways regard as tainted. If I have convinced you
that there is some reason for my belief, perhaps

it is still not too late for you to reconsider the
merits of the matter,

5. Finally, I wish to urge that the Board of
Resldence and Discipline shall take into serious
consideration the fact that the only evidence
against me was entirely circumstantial and that I
had no opportunity of questioning the witnesses

who testified against me. Protesting as I do, my
innocence, I have no other redress before me except
to take whatever steps remain to prevent my whole
career being ruined. The stigma of an accusation
such as this, which 1s completely unfounded and
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which has no hasis in fact, will, unless 1t is re-
moved forthwith, remaln to handicap me through
life. These are added considerations which, in
my view, Justify my asking once more that the
whole matter be reconsidered and that I be granted
the justice which I will not have received until I
am cleared of this charge.

Yours faithfully,

Sgd. E,F.W.Fernando,
(E.F.W.Fernando).

P.10., - LETTER FROM VICE-CHANCELIOR TO PLAINTIFF

University of Ceylon
Colombo,
14th August 1952,

Ref: No.D.
E.F.W. Fernando, 1sqg.,
82, Barnes Place,
Colombo 7.
Dear Mr. Fernando,
Thank you for your letter of T7th August 1952,
which I will lay before the Board of Residence and
Discipline at its next meeting.

I also acknowledge the return of the copy of
the report of the Committee,

Yours sincerely,
Sgd, Ivor Jennings.

Vice-Chancellor,

Exhibits
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P.15. - LETTER FROM VICE-CHANCELLOR TO PLAINTIFF

University of Ceylon
Colombho,
Ref. C.P.F. 11th September 1952,

E,F.W.Fernando, Esqg.,
82, Barnes Place,
Colombo 7.

Dear Mr. Fernando,

The Board of Residence and Discipline consid-
ered your letter of 7th August, 1952 and decided 10
that the original decision should stand.

Yours sincerely,
Sgd. Ivor Jennings,
Vice-Chancellor,

P.14, - LETTER FROM PLAINTIFF TO VICE-CHANCELLOR

82, Barnes Place,
Colombo 7.
24th September, 1952.

The Vice-~Chancellor,
University of Ceylon. 20

Dear Sir,

I have to acknowledge your letter of the 11th
September and I note with pain the summary nature
of your communication, which suggests that my sub-
missions were considered by the Board of Resldence
& Discipline as of negligible or no commentable
value as against the evidence and conclusions which
the Commissions put up to the Board of Residence
& Discipline 1n your report on the subject. I have
therefore, now, no alternative but to submit in de- 30
tail, for my part, what I consider to be an impar-
tial analysis of the evidence which the Commission
has collected and the c¢onclusions it has formed,
which I trust you will be gracious enough to put
before the members of the Commission as well as be-
fore the members of the Board of Residence & Dis-
cipline for their sympathetic consideration.

In making such an analysis I have also no
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option but to comparc the procedure adopted by the Exhibits
Conmission of Enguiry In this case with the one

adopted in the normal Courts of Justice 1in this P.14.
country. I must state at the outset that two Letter,

very elementary principles of justice have been de-

nied to me as an accused person. These are :- Plaintiff to

Vice~Chancellor.

1. Having the opportunity of questioning witnes- 24th September,
ses who have made allegations or given evid- 1952
ence in support of allegations made against - continued.
me ,

2. Having the opportunity of following the pro-
ceedings whereby such evidence is construed
as a proof of my guilt.

This situation 1mplies that the Commission of En-
quiry and the Board of Residence & Discipline are
of opinion that the entire, relevant evidence has
been presented in the report of the Commission,
And, this report in spite of its dominating tone
of suggestion and implication and its content of
only clircumstantial evidence, presents fairly and
without prejudice to the accused personsufficient
Justification for condemning him although he has
no opportunity of appeal against the sentence. If
I am considered wrong or unwarranted in the above
assumption, I hum»oly beg to know in what respect
this is so.

The finding then is that I have committed the
offence of acquiring knowledge of the nature or
substance of the German question 1n Zooclogy Paper

V before the date and time of the examination,

The associated facts are as follows :-

The conviction is based entirely on the
"unproved" assertion of one single individual,
that I had for some weeks before the examination a
list of German words in an eXercise book, which
words were subsecuently found to occur in the Ger-
man passage set in the Zoology paper. The convic-
tion is, moreover, meted out under circumstances
in which there is no provision for an appeal and
in spite of no evidence being found in which such
alleged knowledge came to me,

The sentence imposed on me for the alleged
offence is exactly comparable in the University or
Academic sense to a capital sentence of a criminal
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Court of TLaw. In Courts of Law, where procedure
adopted is always according to strict legal for-
mality, it is still thought necesgary in order to
prevent the wmiscarriage of justice, not merely to
allow the accused the opportunity of hearing and
questioning the evidence brought against him and
of answering the charges that have been framed
against him before sentence is rictually passed,
but even to assign at the expense of the State a
defending Counsel for the accused if he is not 10
fortunate enough to be able to employ such Counsel
himself. In the face of such ruling principles
of justice, it is difficult to understand why sen-
tence is passed on me not merely ignoring every
one of these principles but adopting an entire-
1ly new and unheard-of precedent of condemnation on
what is nothing more than the gvidence of liiss
Balasingham.

I shall deal with the evidence in question
part by part in the sequence set out in the report 20
of the Commission and I would beg the Commission
and the Board of Residence & Discipline to consid-
er in fairness to me the argument which I hunbly
submit as very relevant to this case.

(a) The allegation originated with liiss Balas~
ingham

The word "originated" in this context might
suggest that the allegation was made by more than
one person. Far from this being so, the only
corroboration that could be obiained for the alle- 30
gation were statements by two students and  the
brother-in-law of Miss Balasinghem and this alle~
gation had been made to them individually by Miss
Balasingham.

(b) Mr. (B,F.W.) Fernando is & nephew of Profes-
sor W.Fernando, Prolessor of A00l0LY e eeoteesen s
It (this relationship) necessarily aifected Profes—
sor Fernando's evidence. It =iso affected the
evidence given by the students.

This statement implies that the Commission 40
was apparently not willing to consider any relevant
evidence favourable to me given by these individu-
als. In other words, a prejudiced attitude on the
part of the Commission is inevitable. Apparently
the Commission failed to realise that by adopting
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such an attitude they would be penalising me un- Lxhibits
fairly for no fault of wy own. Turther, if Pro- P.14

fessor Fernando's evidence in this case is congid-
ered as necessarily biased evidence on account of Letter

family relationship, then does it not follow on Plaintiff to
the same premise that Mr. Sivaprakasapillai's evi-  Vice-Chancellor.
dence could also be considered as biased evidence? 24th September,
¥ 1952
(c) Miss Balasingham states, that owing to Mr. — aontinued .

Fernando's bchaviour she suspected there was some-—

thing in onc of his noltebooks which he did not

e

Wish fthe othor Si.dents to see.

In this statement she makes a definite allega-
tion of suspicious behaviour which is naturally
very relevant to her main allegation. Is it not
elementary justicc to have enquired as to exactly
how this suspicious behaviour was indicated, on
what occasions, when and there, and to have checked
or corroborated any evidence that she might have
presented if so confronted. On the other hand,
if this was done, why is no mention made of it in
the report?

(&) The list in Miss Balasingham's book was
appaLontlv not shuwn to_anyone until our enqglrz
began. It wags shown to Nr. .Sivaprakasapillai and
produced. to us at our request.

Since in the earlier part of the report, Pro-
fessor Fernando's evidence is considered by the
Commission as biased evidence owing to family re-
lationship, it follows that Mr. Sivaprakasapillai's
evidence should also be regarded as biased evidence
for the same reason, and hence is of little value
as corroboration of Miss Balasingham.

(e) A large pert of our enguiry wasg necessarily

directed towards ascertaining whether  the 118t

really was in the noteboolr before the examination
began. _ In our opinion it was.

This opinion is presumably based on the evi-
dence presented in paragraph 5 of the report which
is as follows :-

(1) Miss Balasingham was able to describe the
copying with a wealth of circumstantial de-
tail of no direct relevance to the story as
such which carried conviction. If the
°torv was invented it was a remarbably
successful invention. T
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It is surprlslng that this “wealth of circumstantial
detail" :is regarded as being of no relevance,
specially when it is stated to have helped to con-
vince the Commission of the truth of Miss Balas-
ingham's statement?

The circumstantial details nowhere appear in  the
report -~ an omission which assiaes significance as
the possibility of a remarkably successful inven-

tion 1s actually admitted?

(2) Another student, Miss Y.de Silva, was sitting
next to MlgsﬁBa1381ngham on th¢ occasion
the copying is said to have been done. Miss
Silva denies thalb she saw Miss Balasingham
copying but she admits that Miss Balasing-
ham told her about the list before the ex-
amination. Miss de §"|va is a second year
student and we believe she could have told
us_more.

The word “denies" in this context suggests that
Miss Balasingham's statement to the effect that
Miss de Silva had seen her copying had been accep-
ted as true and Miss de Silva is consequently
placed in the position of an uvuntruthful witness
without any evidence to justify this, an attempt
being made tc strengthen the picture by the state-
ment about Miss de Silva which follows.

(3) Miss Balasingham's behaviour immedistely
after the examination wag entirely consis-—
tent with her story.

The point at issue here is wheihier her story is
consistent with the evidence available. It will be
seen from the report that her actual statements
are supported only by one witness while being de-
nied by three witnesses. The statements in ques-
tion are :-

(a) She asked Mr.Z.P.W.Fernaondo how he did and
he said that the German passage was very
€asy.

This statement is an untruth. She did not speak
to me, nor did I speak to her on this occasion.

(b) She then walked back to the Section B
laboratory with Mr.C.H.Fernando, Mr.Indra-
sena_and Mr., Morel. She told them about
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the words she had copied from Mr. E. B, W.
Fernando's book and that che had found some
ol them in the German passage. Mr. C. H.
Fernando \Jrlobordlpd her on this point, but
iessrs. Indrasena and lMorel say that theg
wal‘ed nerosSs together and did not speak to
Miss Bolasingnam. We do not believe them.
Mr.Indrasena, for instance, denied all know-
Tcdge of the allegation and even asked us
what it was 1hough we had already had evi-
dence thab ‘he had discussed the matter with
Miss Y. Sliva four days before he gave
cviden _c._e__-_

It is relevant to mention here that all the state-
ments of Miss Balasingham could have been concocted
easily in associabtion with Mr.C.H.Fernando, the
only witness who corroborates her story. It seems
to me that the weight of evidence on this point is
in my favour.

(£) He (myse14, was at first a 1little vague
about exércisc books but gave the impression that
he sometimes did h1 Wreferences" in  exercise
books . o

fodhathndr-Jactiall

This statement is a complete misunderstanding
by the Commission of my attitude and my replies to
the questions put to me by themn, I made no state-
ment that "I sometimes did references 1in eXercise
books", and in the absence of such a statement
how was the wrong impression formed? Since this
paragraph 5 concerns features about this book, I
may state here the exact facts about it. The ex-
ercise book referred to was one used by me origin-
ally for some Botany notes which  had left a
considerable number of pages still unused. In
consequence it h.ud been used by me to make diagrams
of the blood system of the rat which I required for
demonstration classes in progress during the Janu-
ary-March session. These diagrams were made on
five unused pages starting from the middle of the
book. On the last page of this book was a 1list
of references in Botany. I used this book fre-
quently for my demonstration classes. On no
occasion did I lock it up or make it specially in-
accessible to ary of my fellow-students. It would
have been possible therefore, for any of them to
have made copies of the diagrams in this book with-
out my knowledge.
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(g) Mr,Fernando was asked to produce all his
Zoology notebooks (or exercise boolks as mentioned
in the letter of the'Vloe'CEancpllol to me). He

produced only one.

This would seem %o imply that I had other ex-
ercise books which I d4id not prcduce. It must be
gtated here, as may be seen in ihe same paragraph
of this report, that I clearly stated  to the
Commission that T made all my Section B lecture
notes on foolscap which I kept in files. In this
connection, I must state something which is rele-
vant but has not been mentioned in the report. On
the first day of the Enquiry for which I was sum-
moned, I was asked by Mr., Keuneman whether I
brought the book. To which I replied that I was
not aware of what book he was talking about. Then
I was told that it was the exercise book in which
I was alleged to have a list of German words. My
reply was that I had no exercise book with  any
German words. Then I was asked to produce every-
thing which had German in it. I replied that all
my German was in loose papers. Then I was asked
to bring only what contained the German, which I
produced the following day. M». Keuneman speci-
Tfically emphasised that I bring only what had
German.

(h) On the back page were a few notes of Botany

and three impressions of the ruboer stamp of tne

Z00logy Department all these Slﬁ?ed by Mr.Fernando
and one of them dated [.12.48. The stamp 1is
available at all times GO btudeqtuj but we are
unable to explain WAy a 1irst e amination student
should stamp one of his Botany notebooks with the
Zo00logy Department stamp and go to the trouble of
signing and dating one of the impressions.

It is relevant to enquire here why this long
statement is included in the report if no explana-
tion can be vouchsafed by the Commission. It is
posgible that a falge impression had been created
in the minds of the members of the Commission by
this detail.

(i) The cover and the paper are in good con-
dition, but the binding thread mpoearp to_have
torn The cover., This may be duc¢ to rough usage
of which the rest of the book gives no evidence or

it may mean that The thread has been removed _and
been replaced by means of a stoul needle.
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In thig statcment an alternative which throws
a reflection of dishonesty on me is suggested
without the other obvious posgsibility being proper-
ly examined. The Commission did not address any
question on this point to me. Had they done so,
T would have informed them that the book is carried
in my hand when I cycle and frequently on such
occasions it becomes necessary to clutch the .
handle-bars and brakes with both hands, thus ex-
posing the binding of the books carried in the
hand to comparatively rough treatment.

(j) Unlike most exercise books produced by
machine, this book opens readily at the centre

page.

This suggests that the book was not manufac-
tured by machine but hand-manufactured by me for
the purpose of the enquiry. Again the obvious
explanation, that if the middle page of a book is
frequently used for reference it would soon neces-
sarily open readily at this page, dis completely
overlooked.

(k) Also it seems to have been in a press since
a_small drawing sald to _have been made by Dr.Crusz
was creased.

The insinuation here again is that these pages
containing the diagrams have been introduced by
me from another book and the book subsequently
closed in a press to obscure the fact of introduc-
tion. Why is this relatively important point kept
as a hanging suggestion instead of being properly
pursued? Has the fact that it may be an original
crease, as occasionally found in new exercise
books, been examined and eliminated? Has the
crease itself distorted the page as would be done
if the crease was caused subsequent to manufacture
or recently? surely, if these points are investi-
gated, it must enhance the value assigned to the
crease in question.

(1) Miss Balasingham was asked at the third
meeting if she could remember anything specific in
the notebook other than the Germarn words. She said
she thought theve was a drawing of Lhe arterial
system of the rat because she had copied a drawing
from Mr. IFernando's book previously.
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If this statement is examined it will be clear
that it does not hang together. How could lMiss
Balasingham think that there was a drawing of the
arterial system of the rat in the book from which
she alleges she copied the German words because
she had copied a drawing from a book of mine pre-
viously. It is surely obvious that for Iliss
Balasingham to identify the bool from which she
copied the German words as the same book from
which she had previously copied a drawing of the 10
arterial system of the rat, she must either have
noticed the drawing of the arterial system of the
rat at the time she alleges she surreptiously stole
my book to copy the German words or, must have no-
ticed the identity of the book with the one con-
taining the arterial system of the rat by some
other feature in the book. Why then has she
omitted to state this, and why has the Commission
failed to clarify this point? Has it not been
obvious to the Commission that when a judgment 20
is made in a case based entirely on the assumed
truthfulness of one single witness, 1t 1s wvery
necessary to show that the evidence of this witness
is at least completely clear and above the slight-
est suspicion of falseliood or error.

(m) Mr. Fernando gave evidence immediately after-
WALAS eoeeoeo He was asked if that drawing had been
copied by any other student and replied that ir.C.
H.Fernando had done s0. ‘He was pressed 1to0 say
whether Niss Balas1ngham had copled 1t He said 30

ik v

This is not correct. In reply to the ques-
tion by the Commission whether any student had
copied this drawing, I stated that I was not aware
of any student having done so.

(n) After the third meeting the Vice-Chancellor
saw Dr. Crusz, who remembercd correctlng.a “drawing
of the veins OL “the Tat shown by Hr. Fernando. He
Said that the writing on the dcawine looked like

his, but he was not willing to afiirm positively 40
that 1t was not copied.

If there was a suspicion of Dr.Crusz's writing
being copied, which could not be cleared by refer-
ence to Dr. Crusz, why in fairness to me (since this
does cast a reflection on my integrity) was mnot a
handwriting expert asked to promounce his opinion
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and clear this point? And if this amount of
trouble is not warranted in the opinion of the
Commission, how can they justify including it in
their report and thereby casting a slur on my in-
tegrity without any vestige of proof?

(o) Misg Balasingham was shown the book produced
by Mr.Fernando. ohe was not willing specifically
To assert that it was not the book from which she
copied the German words, but she thought it was
nov, Pecause she could notv remember that there was
any Botany in the book .....

The facts given in paragraph 5 raise the suspicion
that the five shcets containing the drawings may
have been taken from a similar book and inserted
into a Botany book.

At this point, some very obvious questions
can be raised to clarify the suspicion mentioned
above of sheets being inserted, which are not
asked by the Contrission. These are:

1. Did Miss Balasingham notice any features re-
garding this exercise book of mine from
which she copied the diagram of the arterial

system of the rat, other than these diagrams?

That is, did it contain notes, was it largely
blank, etc.?

2. Could she not say whether that book of mine
said to contain the 1list of German words had

any matter other than the diagrams mentioned,

even though she might not have been able %o
ascertain the actual substance of +the con-
tents?

3. What useful purpose can be ascribed +to me
in suggesting that the diagrams of the rat
were removed from some other boolk and intro-
duced into a Botany book, especially as this
might have led to a proof of manipulation on
my part, had Miss Balasingham remembered
clearly scme special feature associated with

the book from which the diagrams are supposed

to have been removed?

To sum up briefly the impression given by
this long account of evidence on this book, is that
the Commission appears to be prejudiced in the ex-
anination of this evidence. In fact, the only
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way in which its meaning becomes seansible is on

the assumption that Miss Balasingham's evidence

has already been accepted by the Comnission as a
proved and established fact.

(p) This paragraph (8) gives detalls of the
performance of Mr.b.F.W.,Fernanio and Miss Balas-
ingham at the first eXaminatica in Science, the
subsidiary subject (Botany) and the German passage.

Without disclosing confidential details, is it
not possible for the Commission to state here 10
whether my performance in these examinations follow
a natural seguence or do not, because this can be
the only purpose of bringing this matter into the
enquiry.

(q) Asked to explain why he found +the German
passage 80 easy, Mr. Fernando stated that he had
read two articles in German for his research pro-
jects. Also he had at first found the passage
[1fficult, but had then noticed that many of the 20
words were similar to English words. We are un-
able to accept this second argument. The passage
is easy to anyone who knows a .iittle German, but
hardly any of the key words arc recognisable by
one who knows English only.

The Commission's finding on this point 1is
incorrect, possibly, as in all probability not one
of the members of the Commission was familiar with
technical Zoological terms in either English or
German and with the biological features of the 30
animal concerued in this passage. My statement
to the effect that there was some similarity in
English and German terms naturally applies to them
as they would strike an individual with biological
knowledge and which would not be at all obvious to
laymen on the subject.

(r) Paragraphs 11 & 12.

These emphasise unmistakably the complete ab-
sence of direct evidence in this case, but no ac-
count of their significance is taken by the Com- 40
mission in their procedure for finding evidence or
drawing conclusions from uncorroborated or purely
circumstantial evidence. Why is this so?

In such a very long and continuous report, is
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it not natural and certainly very desirable to
sumnarisce or state very briefly in conclusion the
essential points of evidence on which the findings
of the Commission are based? Such a summary 1is
conspicuous by its absence. Also conspicuous by
absence ig the fact that circumstantial evidence
in my favour is given absolutely no consideration
in the formulation of the final findings of the
Commission, and in no place in the report in which
favourable circumstantial evidence is mentioned,
is its significance congidered or indicated. It
is relevant, thercfore, for me to mention briefly
such circumstantial evidence here. This can be
sumnarised thus:

1. The language gquestion by its very nature
falls within the category of easy questions
to students who have studied the language
with reference to their main subject of
study. The actual passage is of no unusual
difficulty.

2. The association of the language question with
the essay in one peper indicates its wvalue
from the point of view of credit as relative-
ly swmall. As credit is also given for bio-
logical comment on the passage, the credit
for actual translation is even still smaller.

3. Is it at all rcasonable to think that a stu-
dent of my calibre (my University record may
be compared with any of the better class
Section B students in any comparable subject
at any time) who has moreover attended clas-
ges in German for over a period of two years
and who has had in the course of the current
year to read German biological articles for
research projects in which he was engaged,
to have had recourse to the dishonest pro-
cedure of obtaining knowledge of the German
question beforehand?

4. Is it probable that, assuming I had Dbeen
capable of committing such a dishonest act,
I would be so foolhardy as to expose myself
to the posgibility of detection in such an
obviously stupid manner as that alleged
against me?

5. Presuming, again, that I had a list of words
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concerned with the questions in the forthcom-
ing examination, is it probable that I would
have kept them in a book I Frequently carried
to the laboratory for purpose other than the
study of German or of study mnot directly
concerned with the forthcoming examination?

. In a case in which Section B students of a

departument are concerned, is not the opinion

of the Head of the department and of other
staff under whom the students have worked of 10
some importance in assessing value to circum-
stantial evidence? such opinions are conspic-
uous by their absence in this report. Can

the opinion of the Head of the department be
completely discounted because he hapnens to

be reclated to the student concerned?

Is there not in the circumstances of this

case room for petty Jjealousy and malice to

get expression in untrue allegations and

falsc evidence, and is it not essential to 20
eliminate all possibility of such before ac-
cepting as true allegations which are not

capable of being proved?

Is it not essential to ensure that if the
evidence of onc witness is accepted as con-
clusive without direct proof, it Dbecomes
essential to ensure that the character and
conduct of such a witness is completely ex-
emplary and above taint of suspicion in the
various circumstances of the case? Has this 30
been done?

Is it not a fact that the whole casec hinges
on the unproved allegation of one individual
who admits:-

(a) having stolen a book from a fellow-stu-
dent (Miss Balasingham in her statement
that she surreptitiously took my exercise
book and extracted a list of German words
therefron).

(v) suspecting dishonesty by which bothshe as 40
well as her fellow-students would be un-
favourably and unfairly affected, still
refraining from reporting this immediate-
ly to the Vice-Chancellor, who could
rectify the matter. -
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(¢) of giving, waat in her opinion was clear
proor of such dishonesty, to more than
onc third party, but lacking the courage
to repoxrt it to the proper authorities
who alone could administer justice in the
case.

10. Can the evidence of such a witness be accep-
ted as completely true and unaffected by
malice or Jjealousy and motivated only by
principles of truth and justice?

I must also mention here that in the original
letter Wo.D of 16.5.52 of the Vice-Chancellor to
me on this matter, he stated that an allegation
had reached him in writing, that I had acquired
knowledge of the contents of one or more of the
papers get at the final examination Section B
Zoology before the date of the examination. In the
report of the commission, however, there is no
mention of any allegation other than one of having
some knowledge of the contents of the German pass-
age in Zoology Paper V of the Section B examination.
Indeed I may add here that I was kept in ignorance
of the particular paper to which this allegation
referred until I was confronted with it at the
first interview I had with the Commission. It is
very important, however, both from the point of
view of strengthening the circumstantial evidence
in this case as well as establishing the absence
of dishonesty and malice in the allegations made
against me, that every allegation comnnected with
this case be carefully examined.

Finally, in view of all the evidence, remarks
and reports of this case, does the Commission of
Enquiry and the Board of Residence & Discipline
feel completely satisfied that there is no possi-
bility of my innocence in this matter?

. I am enclosing 2 extra copies of my letter
which I respectfully request you to send the Dean
of the Faculty of Science and the Head of the
Zoology Department respectively, as they are the
principal officers of the University other than
yourself who have been concerned with my career
as a science student of this University.

Yours faithfully,
Sgd. E.F.¥.Fernando.
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P.15. - IENTER FROV PTATNIIER 10 VICL-CHANCRTIOR.

Confidential. 82, Barnes Place,
Colombo 7.

27th Hovember 1952

The Vice--Chancellor,
University of Ceylon,
Peradeniya.

Dear Sir,

1. For some time now I have been anxiously
awaiting a reply to my communication sent to you 10
by registered post on the 27th September 1952 ap-
pealing for a reconsideration of the decision made
against me by the Board of Residence and Discipline.
Pleasc be good enough to let me mow whether this
appeal has been placed before the Board and the
Commission of Inquiry for their sympathetic con-
sideration as humbly requested by me. If it has
not yet been placed before them, please let me
know when it is likely to be so placed.

2. I subnit once again thnt I have been found 20
guilty of an offence which I never committed. The
anxiety and pain of mind which I am now undergoing
as a result of the finding of the Commission of
Inguiry is something therefore which I +trust you
will not find difficult to understand.

3. Vince submitting my aprveal I have heard
that one member of the Commission of Inquiry, Pro-
fessor A.W.Mailvaganam, is relwted to Miss Balas-
ingham on whoge complaint this inquiry was in the
Tirst instituted, and on whose testimony the Com- 30
mission has placed so much store. While in no way
wishing to question Professor Mailvaganam's per-
sonal integrity and impartiality, I wish humbly to
submit that if this fact had been brought to your
notice earlier you, Sir, would perhaps have inclu-
ded in the Commission a more disinterested person
in place of Professor llailvaganam. In view of the
important role played by lfiss Balasinsham in these
proceedings and, moreover, in view of the fact
that her evidence as to certain incidents was be- 40
lieved in preference to mine, it is understandable
if I now tale the view that the inquiry was not
conducted according to the strict principles of
natural justice.
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4. T would, thercfore state once again, that
in view of my earlier submissions and the added
consideration referred to in the last paragraph
this is eminently a matter which merits review by
you. I conclude in the hope that you will grant
me the relief which I claim I am entitled to.

Yours faithfully,
sgd. E.F.WV.Fernando.

P.16. - LETTER IFROM VICE-CHANCELLOR TO PIAINTIFF

University of Ceylon,
University Park,
Peradeniya.

5th December, 1952.

Mr.E.F.W.lernando,
82, Barnes Place,
Colombo 7.

Dear Sir,

The Board of Residence and Discipline has not
met since the receipt of your letter of 27th Sep-
tember 1952. Most of the work of the Board is
now delegated to committees in Peradeniya and in
Colombo respectively, and accordingly it meets
rarely. No doubt a meeting will be needed before
the end of the session, and I will then place your
letter before the Board.
I cannot justify the expenditure of University
funds on a special meeting to consider a matter
which has already been considered twice.

Yours faithfully,
Sgd. Ivor Jennings,

Vice-Chancellor,

You will appreciate that
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P.17. - IETTER FROM PIAINUIFF TO VICE-CHANCELIOR

REGISTERED EXPRESS 82, Barnes Place,
Colombo 7.

Tth December 1952

Sir Ivor Jennings,
Vice-Chancellor,
University of Ceylon,
University Park,
Peradeniya.

Dear Sir, 10

Thank you for your letter of 5th December. I
fully appreciate the difficulties confronting you
regarding arrangement of meetings of the Board of
Residence and Discipline.

However, I trust that this matter will be
considered at the next meeting of the Board and
that you will place before the Board my letters of
the 27th of September and the 27th of November and
obtain for me the redress asked for.

Yours faithfully, 20
Sgd. E.F.W.Fernando.

ey

P.18. ~ LETTER FROM VICE-CHANCELLOR TO PLAIWTIRF

S

Confidential University of Ceylon,
University Park,
Peradeniya.
Ref: No.V.(.56, 8th December 1952.

Mr.E.F.W.Pernando,
82, Barnes Place,
Colombo 7.

Dear Sir, 30

I have now checked your allegation that Pro-
fessor Mailvaganam is related to hilss Balasingham.
I find that Mrs.Mailvaganam's paternal aunt mar-
ried a Dbrother of the first Mrs.Balasingham, who
died over 30 years ago. Miss Balasingham is the
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daughter of the second Mrs.Balasingham. IT you
choose to call that a relationship you are entitled
to that opinion. To your question whether know-
ledge of these ficts would have prevented me from
requesting the Dcan of the Faculty of Science to
talze part in an inquiry relating to his Faculty
the answer is in the negative.

Yours faithfully,
Sgd. Ivor Jennings,
Vice-~-Chancellor.

P.19, - ILATER TROM PIAINTIFF TO VICE-CHANCELLOR

RIEGISTERED. 82, Barnes Place,

Colombo 7.
18th December 1952

The Vice-Chancellor,
University of Ceylon,
University Park,
Peradeniya.

Dear Sir,

With reference to your letter of the 8th in-
stant, (Ref.No.V.C.56) I may state that what mat-

ters is not the length of time that may have lapsed

between the related parties alive and dead, but
the nearness of proximity of their relationship as
a matter of fact.

I am in a position to prove that Professor
Mailvaganam is the brother-in-law of one Mr,Thur-

aisingham, whose first cousin (sons of two brothers)

Mr.T.Sivaprakasapillai, Lecturer in Civil Engin-
eering, Universily of Ceylon, married Miss Balas-
ingham of the first bed, and the informant. Miss
J.Balasingham, is his sister-in-law, and as such
it is in the interest of justice and fair play,
that such a person should not have constituted a
Mlember of a Board, where his interest and duty are
in conflict, unless of course, under very extra-
ordinary and urgent special considerations even
though the integrity of such a person is beyond
any doubt whatsoever.
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Your honour is aware of the mode of adminis-
tering justice, and I may be permitted to state
the following to refresh your memory:-— The legal
maxim "nemo debet esse judex in propria sua causal,
- no man can be judged in his own cause - that is
to say, that it is a fundamental rule in the ad-
ministeration of justice, that a person cannot be
judge to a cause in which he if a party, and also
applies to a cause in which he had an interest
(vide per Lord Cottenham L.C., in Dimes v Grand
Junction Canal Co. 3, H.L. Case 759).

In this instantl case Professor ..ailvaganam
has, had and will always have an interest to see
that her allegation is substantiated, owing to the
seriousness of the allegation in itself, and of
the very serious consequences on her, if she were
to be proved to be untruthful, in which event her
information will be presumed to be maliciouss; and
thus it is of paramount interest to Professor
Mailvaganam to see to it that his close relative,
Miss Balasingham, the informant, is safec at any
costs - that is human nature as well,

I have not the least doubt, please Sir, that
had you known the exact relationship of 1Miss
Balasingham to Professor HMailvaganam you would
never have had the Professor as a liember of the
Board of Inquiry, because, Sir, for the simple
reason of your being a great lawyer yourself and
hence would naturally act according to established
and accepted legal principles.

Therefore, Sir, I respectully submit that
the inquiry was bad "ab initio" and is of no avail
as a decision arrived at by a Doard vested with
semi-judicial powers.

And, in sequence, I suggest, with due respect
that you are now left with two alternatives:
(a) open the Inquiry "de novo" or (b) accept the
true position that the whole Inquiry has been ab-
ortive, due to the sole fact that an interested
person in Professor Mailvaganam did constitute a
Member of the Board of Inquiry, and hence the pro-
ceedings and the finding are contrary to accepted
principles of our law as enumerated above.

With respect, I request that this letter bhe
submitted to the Board of Residence and Discipline
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for their further consideration along
letters dated the 27th September, 1952 and
November, 1952.

with my
27th

May I have the honour of being acknowledged
of this communication as well, please Sir.

Yours faithfully,
Sed. E.PW . Fernando.
Copy to Professor A.W.Mailvaganam,

Dean, Faculty of 3cience, and
Member of Commission of Inquiry.

P.20. - LETTER IPROM VICE-CHANCELLOR TO PILAINTIFE

University of Ceylon,
Peradeniya.

22nd December, 1952.

Mr.E.I'.W.Pernando,
82, Barnes Place,
Colombo 7.

I beg to acknowledge the receipt of your let-
ter of 18th December 1952.

Sgd.
Vice-Chancellor.

P.2l. - LETTER ROM PIAINTIFF TO VICE-CHANCELLOR

82, Barnes Place,
Colombo 7.
19th January 1953.
The Vice-Chancellor,
University of Ceylon,
University Park,
Peradeniya.
Reference your letters dated 5.12.52
80120 52
and 22.12,52
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And my letters dated the %%%% September:

vember and 18th December, 1952.

27th No-

Sir,

In view of the above refersnces and in particu-
lar your letter of 5.12.52 and wmine of 18.12.52, I
may kindly request Your Honour to let me know
early when this subject matter be placed before the
Board of Residence and Discipline, to enable same
to come to a decision, in the light of +the fresh

findings, ascertained for the first time and em- 10
bodied in my letter of 18.12.52; so that I may
without undue delay seek such other remedy clse-

where, if necessary.
Thanking you, Sir, for the favour of your kind
attention with the least possible delay.
Yours faithfully,
Sgd. E.F.W,Fernando.

)

P.22. - LETTIR FROM VICE-CHANCELLOR TQ PTAINTIFF

University of Ceylon
University Park, 20
Peradeniya.

Ref: No.D. 20th Januvary, 1953.

Mr.BE.F.W.Fernando,
82, Barnes Place,
Colombo, 7.

Dear Sir,

The question raised by your letters will be
considered by the Board of lesidence and Discipline
at its first meeting. It has not met since the
Faculties of Oriental Studies and Arts moved to 30
Peradeniya.

Yours faithfully,
Sgd. Ivor Jemnings,
Vice-Chancellor.
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P.2%. ~ LBITER FROM VICE-CHANCELLOR TQ PLAINTIFT

University of Ceylon,
University Park,
Peradeniya.

Ref: No.D. 16th KMarch, 1953.

Mr.E.I'.W.Fernando,
82, Barncs Place,
Colombo 7.

Dear Iilr. I'ernando,

At its meeting on the 12th March 1953 the
Board of Residence and Discipline considered your
letters of 24th September, 27th November and 18th
December 1952. In its opinion the material which
you have placed before the Board does not justify
the reopening of the inquiry. Mr.A.E.leuneman and
I concur in that decision. Professor Mailvaganam

has expressed no opinion in view of the allegations
made against

Yours sincerely,
Sgd. Ivor Jennings,
Vice-Chancellor.

D1l. - THE CALENDAR OF THE UNIVERSITY OF CEYLON
FOR THE SESSION 1950-51. THE GENERAL ACT NO.1.
CHAPTER VIII PART I.

CHAPTER VIII
Examinations
PART T
EBxaminations Procedure

1. The administrative arrangements for Univer-
sity BExamination shall be made by the Registrar in
consultation with the Vice-Chancellor. In other
respects they shall be conducted by Boards of Ex-
aminers appointed by the Senate after consulting
in the case of an examination leading to a degree,
the appropriate Faculty or Faculties.

2. There shall be a separate Board of Examin-
ers for each of the following examinations:-
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Preliminary and Scholarships Examination;
First Examination in Arts;

First Examination in Science;

First Ixamination in Laws;

First Examination for Mecdical Degrees;
Final Examination in Arts;

Final Examination in Science;

Final Examination in Taws;

Second Lxamination for Medical Degrees;
Third Examination for Medical Degrees;
Final Examination for Medical Degrees;
First Examination in Dental Surgery;
Second Examination in Dental Surgery;
Third Examination in Dental Surgery;
Final Examination in Dental Surgery;
Special Examination in Dental Surgery;
First Examination in Agriculture;

Second Examination in Agriculture;

Final Examination in Agriculture;

First Examination in Veterinary Science;
Second Examination in Veterinary Science;
Third Examination in Veterinary Sciences
Final Examination in Veteriuary Sciences
M.A. Exanination;

M.Sc. Examination;

L.L.M. Examination; ,

M.Sc. Agriculature Examination;

Entrance Examination Diplomas in Sinhalese
and Tamil;

Pirst Examination Diplomas in Sinhalese
and Tamil;

Final Examination Diplomas in Sinhalese
and Tamil;

Ceylon History Certificate Examination;

~Examination for the Diploma in Medicine and

sSurgery
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Examination for the Diploma in Education. Exhibits
The Senate may add to the above 1list or pro- bl.
vide that, for any particular year, two or more The Calendar of
Boards of Examiners shall be combined. the University
of Ceylon for
3. The Vice-Chancellor shall be Chairman of the Session
each of the Boards of Lxaminers referred to in 1950-51.
Section 2 and shall appoint a Dean of a Faculty The General Act
or a Head of a Department to be Deputy Chairman. No.l Chapter
VIII Part I.
4. (1) There shall be at least two examiners - continued.

for each paper anl for each practical examination,
and in the case of the IFinal Examination in Arts,
the IMinal Lxamination in Science, the Final Exam-
ination in Taws, the PFinal Examination in Agricul-
ture, and the Final Examination in Veterinary
Science, the M.A.Lxamination the M.Sc.Examination,
the L.L.M.Examination and the M.Sc. Agriculture
Examinatior, one of them shall be an external ex-
aminer. The examiners for. each paper shall be
jointly responsibie for it and shall sign the
draft. Lach script shall be read by two examin-
ers, one of whom shall be the external examiners
if there is one. In the event of any disagreement
the marks recommended by each shall be reported to
the Board of Examiners, who shall decide the marks
to be awarded

(2) Where the external examiner is unable
to be present at a practical examination, the in-
ternal examiner (if there is only one) shall be
assisted by an assistant examiner who for this
purpose shall act as if he were an examiner.

(3) This section shall not apply to the
Preliminary and Scholarships Examination, the First
Examination for Modical Degrees, the First Examina-
tion in Dental Surgery, the First Examination in
Veterinary Science, the First Examination in Agri-
culture or the Diplomas in Sinhalese and  Tamil
Entrance Examination.

5. Each Board of Examiners shall have a scru-
tinigsing committee consisting of the Vice-Chancel-
lor, the deputy-chairman and such other persons,
not exceeding thrce in number, as the Senate may
appoint. The scrutinising committee shall have
power to examine all papers, to modify any question
in respect of language, - and to refer back to
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the examiners or to the internal examiner, with
their suggestions, any paper containing questions
which appear to them to be unsuitable or unsatis-
factory.

6. The Scnate may make Regulations containing
ingtructions to examiners or tn Boards of fxamin-
ers, and such Regulations shali be secret. In
accordance with such instructions, if any, the
Board of Examiners shall compile the pass lists
and where honours or distinctions may be awarded,
shall determine which candidates are recommended
for honours or distinctions. The lists, as re-
commended by the Board of Examiners, may be pub-
lished by the Registrar, but he shall notify that
they are subject to confirmation by the Senate;
and the lists shall not be regarded as final until
they have been approved by the Senate. The names
of candidates recommended for scholarships, exhi-
bitions, prizes, medals or other awards shall not
be published until the award had been made by the
Senate except in the case of awards on the Prelim-
inary and Scholarships Examinations, the Diplomas
in Sinhalese and Tamil Entrance Lxamination, the
First Examination for Medical Degrees and the First
Examination in Dental Surgery and the First Examin-
ation in Veterinary Science.

7. Where the Vice~Chancellor has reason to be-
lieve that the nature or substance of any questions
or the content of any paper may have become known
before the date and time of the examination to any
person other than the examiners for that paper,
the members of the scrutinising committee, the
Registrar, and any person authorised by the Regis-
trar to handle the paper he may order the suspen-
gion of the examination, or the cancellation of the
paper or the setting of a new paper by the same or
different examiners; and for the purposes of any
new paper the Vice-Chencellor may act as scrutin-
ising committee.

8. Where the Vice-Chancellor is satisfied that
any candidate for an examination has acquired
knowledge of the nature or substance of any ques-
tion or the content of any paper before the date
and time of the examination, or has attempted or
conspired to obtain such knowledge, the Vice-
Chancellor may suspend the candidate from  the
examination or remove his name from any pass 1list,
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and shall rcport the matter to the Board of Resi- Exhibits
dence and Discipline for such further action as D1
the Board may decide to take. :

The Calendar of

8a. Where the Board of Residence and Discipline the University
is satinfied that any person who is not a candidate of Ceylon for
at an cexamination has donc any act which, if he  the Session
were such a candidate, would be within the terms 1950-51.
of Section 8 of the Part, the Board may - The General Act
' No.1l Chapter
(1) report the matter to the Council for such  VIII Part I.

action u~decr Section 55 of the Ordinance - continued.
or otheywisce as the Council may think
fit; or

(2) order that he be not admitted to any Uni-
versity examination or to any course of
study in the University for a definite
period or an indefinite period or at any
tinme.

9. (1) Mo book or paper or printed or written
document or picture, other than a book or paper
authoriscd by Act or Regulation, may be taken by
any candidate into an examination room, nor may any
candidate receive any such book or paper or docu-
ment or picture from any other person while he is
within the examination room, other than a book or
paper authorised by the Registrar.

(2) Where any candidate is found to be in
possession or to have been in possession, of any
such book, paper, document or picture as is re-
ferred to in sub-section (1), he shall be deemed,

until the contrary is proved, to have contravened
that sub-section.

(3) No candidate at an examination shall
read anything written by any other candidate or
speak to or otherwise communicate with any other
candidate at the examination or any person outside
the examination room.

(3a) No candidate shall knowingly permit
any other candidate to read anything written by him
or to sce any diagram or picture drawn by him, or
to watch any practical examination conducted by
him; nor shall any candidate conduct himself so
negligently that an opportunity is given to any
other candidate to read anything written by him
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or to watch any practical examination conducted by
him.

(4) Where an invigilator has reasonable
grounds for believing that a candidate has contra-
vened or attempted to contravene any provision of
this section, he may exclude o1 suspend him Tfrom
the examination and shall report the matter to the
Vice-Chancellor as soon as way be possible.

(5) Where the Vice-Chancellor is satisfied
that any candidate has contravened or attempted or
conspired to contravene any provision of this sec-
tion, he may suspend him from the examination or
remove his name from any pass list and shall report
the matter to the Board of Residence and Discipline
for such further action as the Board may decide to
take.

9a. (1) Where at an examination a candidate is
directed to produce any record of practical work
or field work done by him and the Vice-Chancellor
is satisfied that the record produced is not his
own work, either as a whole or in part, the Vice-
Chancellor may suspend him frou the examination or
remove his name from any pass list and report the
matter to the Board of Residence and Discipline.

(2) Where the Vice-Chancellor is satisfied
that the record of practical work produced by any
candidate is that of another candidate at that or
any other examination or a member of the University
the Vice-Chancellor may suspent from any examina-
tion or remove from any pass list the person whose
record of work is produced and shall report the
matter to the Board of Residence and Discipline.

10, If in the opinion of an invigilator at any
Examination any candidate is guilty of disorderly
conduct he shall warn him that, if he persists, he
will be excluded from the examination; and, if the
candidate nevertheless persists, he may be excluded
from the examination.

The fact shall be reported as soon as possible
to the Vice-Chancellor, who shall bring the matter
to the notice of the Board of Residence and Disci-
pline.

11. If circumstances arise which, in the opinion
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of the senior invigilator at an Examination, render
necessary the cancellation or postponement of the
examination, he chall stop the examination and, as

Exhibits
D1,

goon as may bc possible, collect the scripts already The Calendar of

written. He shall then report the matter as soon
as possible to the Vice-Chancellor.

lla. An invigilator shall be empowered to re-
quire any candidate to make a statement in writing
on any matter which may have arisen during the
course of the examination and such statement in
writing on any ma'ter which may have arisen during
the course of the examination and such statement
shall be signed by the candidate. If any candi-
datc refuses to malke such a statement or to sign
it the invigilator shall report the matter to the
Vice-Chancellor, who may suspend him from the
Exemination.,

12, If in the opinion of an invigilator at an
examination circuvstances arose which, in  his
opinion, rendercd the examination unfair to the
candidates or to any candidate, he shall report
the matter to the Vice-~Chancellor.

13. Where a matter is reported to the Vice-
Chancellor under Section 11 or Section 12 he may
take such action as he thinks fit; and if he orders
that another exar:ination be held such examination
shall be deemed to be the examination for the pur-~
poses of the Acts and Regulations.

14. Where any matter is reported to the Board
of Residence and Discipline under this Part, the
Board may -

(1) remove the name of the candidate from any
pass list; ox

(2) suspend the candidate from any University
examination for such period as the Board
may decile, or indefinitely; or

(3) order that the candidate be suspended
from the University for such period as
the Board may decide or indefinitely; or

(4) do all or any of these acts.

l4a. Where the Vice-Chancellor or the Board of

the University
of Ceylon for
the Session
1950-51.

The General Act
No.l Chapter
VIII Part I.
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Residence and Discipline is satisfied that any
person has comnitted a breach of any provision of
this Part, such person shall be deemed to have
committed an offence, and the Vice-Chancellor or
the Board may authorise the Hegistrar to give
public notice of the fact that such an offence has
been committed by that person, or to give private
notice to any principal of a school or other per-
son.

15. Any complaint by any candidate or by any
teacher of the University that an examination has
been improperly conducted or that any Act or Regu-
lation has not been complied with shall be made to
the Vice-Chancellor, who shall investigate the
complaint and report the result of his investiga-
tion to the Senate; and the Senate may take such
action as it thinks appropriate.

16. The marks awarded to any candidate for any
gquestion or any paper or examination, and all the
proceedings of a scrutinising committee or Board
of Examiners, shall be secret and confidential and
shall not be disclosed to any person who is not a
member of the Board of Examiners concerned or of
the Senate:

Provided that -

(1) the Hegistrar may authorise any member
of the University staff to handle the
mark lists; and

(2) Where a Board of Examiners for an IEn-~
trance or First Examination allocates
class marks as well as numerical marks,
the Registrar may disclose the class
marks, and where in either of those ex-
aminations the Board decides that a
candidate shall be marked "Weak" in any
subject, the Registrar may disclose that
the Candidate is "Weak" in that subject.

17. The Vice-Chancellor may delegate any of
his functions under Sections 7 to 15 to the Dean
of a Paculty.

18. The Registrar shall be Secretary to each
scrutinising committee and Board of Examiners, but
with the approval of the Vice-Chancellor may dele-
gate any of his functions under this Act to any
member of the University staff.
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19. A Board of Examlners may appoint a Commit- Exhibits
tee to conduct a viva voce examination, D1

20, A Board of IExamincrs may report to the The Calendar of
Senate on any matter relating to the standard or the University
content of the examination and may report to the of Ceylon for

Vice-Chancellor in any case where, in 1its opinion the Session
a candidate is not likely to profit adeguately by 1950-51.
his continuance in the University. The General Act

No. 1 Chapter
21, Subject to any instruction that may be VIII Part I.
given by the Vice-Chancellor, the Registrar shall - continued.
appoint invigilators. Subject to this part the
Vice-Chancellor may give such instructions to any
invigilator as he thinks fit.

22. No candidate shall be admitted to the ex-
amination room later than thirty minutes after the
time fixed for the examination, and no candidate
shall leave the examination room until .thirty min-
utes have elapsed after the commencement of the
examination,

22a., Nothing in this Part shall affect the
powers of the Vice-Chancellor or the Board of
Residence and Discipline under Chapter X of this
Act or affect the power of the Board of Admission
to refuse admission or re-admission to the Univer-
sity.

23. In this Act, "external examiner" means any
person who 1s not engaged in teaching 1in the
University.
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D2, - THE CALENDAR OF THE UNIVERSITY OF CEYTLON
SESSION 1952/53. (PAGE 24)

Board of Residence and Discipline

The Vice-Chancellor (Chairman)

Professor N. Attygalle
Professor P.K. Chanmugam
Professor E,L. Fonseka
Professor D,E. Hettiaratchi

‘Professor E.O0.E., Pereira

Professor J.L.C. Rodrigo
Miss K. Mathiaparanam

The Director of Physical Education
Little)

Until

1954

1955

1954

1955

1955

1955

1954

(Mr. G. Brant-

The University Medical Officer (Dr. C. Weeratunga).
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