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IN THE PRIVY COUNCILL No., 6 of 1959

ON APPEAL

I'ROM THE FEDIRAL SUPREME COURT OF NIGERIA
HIOLDEN AT LAGOS

BIETWEEN :

CHILF FAGBAYI QCLOTO for himself and on
behalfl of the other members of the OLOTO
Chieftancy Family Since deceased substituted
by Chief Irmmam Ashafa Tijani

(Plaintiff) Appellant

- and -

THE ATTORNEY GENERAL (Defendant) Respondent

RECORD OFF PROCEEDINGS

No. 1

STATEMENT OF CIAIM

THE SUPREME COURT OF NIGERIA

=

=

THE SUPREME COURT OF THE COLONY JUDICIATL

DIVISION
Suit M.3446

IN THE MATTER of the PETITION of RIGHT ORDINANCE
Cap. 8 Vol,I L/N.

BETWETEREN

CHIEF FAGBAYI OLOTO for himself and on
behalf of the other members of the 0LOTO

Chieftaincy Family Plaintiff
- and -
THE ATTORNEY GENERAL Defendant

STATEMENT OF CLAIM

(1) The plaintiff is the head of the Oloto
Chieftaincy Family and has the authority of all

In the
Supreme Court
of Nigeria
Lagos Judicial
Division

Noe 1

Statement of
Claimo

1l4th September,
1948,



In the
Supreme Court
of Nigeria
Lagos Judicial
Division

mn——

No. 1

Statement of
Claim,

14th September,
1948
- continued.

2e

the other members of the family to
action.

Ingstitute this

(2) The said Oloto Chieftaincy Family (here-
inafter called "the Family") are one of the origin-
al owners under native law and custom of land in
Lagos.

(3) That the landed propertics hereinafter
described form part of the land owned by the family
from time immemorial, '

(4) That the Government of Nigeria are now
using the said landed propertles and no compensa-
tion has been paid to the family, for the user of
the said properties by the said Government of
Tigeria.

(5) The plaintiff has been in communication
with the Chief Secretary to the Government and the
Commisgioner of Lands over the question of compen-
sation for the said landed properties but 1is mnot
satisfied with their explanations.

(6) The landed properties referred to above
and the amount of compensation claimed by the fam-
ily in respect of them are as follows ¢~

(a) The area between Taylor Road and

Oto Police Barracks now belilng filled
up by the Government

(b) Land at Botanical Gardens, Ebute -
Metta where the Magistrate Court
and Police Barracks were erected

(c) Land at 0daliki, Ibadan and Thomas
Streets Ebute-Metta now being used
by the Government

(d) Land at Denton Bridge Street upon

which the Free Alr Service is
erected

£60, 000

£50,000

£30,000

£30,000

(e) Land at Ago-Ijaiye Ebute-Metta
near Methodist Church and 01ld
Printing

(f) The land upon which the Police

Barracks at Jebba Strest West
Ebute~Motta

(g) The land upon which the Railway
Traffic Training School Ebute-
Metta is situate

(h) Shemore and Ilogbo Villages via
Apapa Road, Ebute-Metta £150,000

(i) Land opposite (h) above £10,000
k) The Railroad from Iddo to Odl-Olewo £100,560
TOTAL =  £630,560

L oY
e ——t

£170,000

£15,000

£15,000
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(7) The plaintlff therefore humbly prays that
Your Excellency would be graciously plecased to
direct this Statement of Claim to be indorsed with
Your Excellency's flat "Lot right be done",

1048 Dated at Lagos this 14th day of September,
948,

(Sgd.) F.R.A., Williams
Counsel for Chief Oloto

To His cellency, the Governor,
of NWigeria through His Honour
the Hon. the Chiel Secrctary to
the Governnent.

No. 2

STATEMENT OF DLFENCE

1N THE SUPREME COURT OF NIGERIA

IN THE SUPREME COURT OF THE LAGOS JUDICIAL
DIVISION

Sult No. M.3446

CHIEF FAGBAYI OLOTO for himself )
and on behalf of the other members)

of the Oloto Family - ) PLAINTIFF
- and -~
ATTORNEY-GENERAL .o DEFENDAN T

STATEMENT OF DEFENCE

1. The defendant admits that the plaintiff 1is
the Head of the Oloto Chieftaincy Family.

2. The parcels of land described 1in paragraph

(6) of the Statement of Claim (hereinafter referred
to as the said lands) were acquired for and on be-
half of the Crown. Particulars of each of the sald
acquisitionswhich are the best particulars the de-
fendant can gilve at the date hereof are as follows:-

In the

Supreme Court
of Nigeria
Lagos Judiclal
Division

No. 1
Statement of
Claim,

14th September,
1948
- continued,

No., 2

Statement of
Defence.

26th October,
1950.



In the
Supreme Court
of Nigeria
Lagos Judicial
Division

No. 2
Statement
of Defence.

26th October,
1950.
- contlnued,

4.

PARTICULARS
Parcel as set oul
in Plaintiff's Date of Method of
Statement of acquisition Acquisition
Claim
(a) 22nd April 1901 Certificate of
Title
(b) 31lst August 1903 Certificate of
' Title
(c) 16th November 1901 | Public Notice 10
in Government
Gazette
(a) %1st August 1903 Certificate of
Title
(e), (£f) & (g) [31lst August 1903 Certificate of
Title
(h), (1) & (Jj) 30th March 1893 Certificate of
Title
(k) 18th April 1899 Certificate of
ﬁ | Title , 20
19th May 1899 Certificate of
| - | Title
22nd April 1901 Certificate of
g Title
]SISt August 1903 Certificate of
a Title

3 Save as 1s expressly admitted in paragraph 2
hereof, the defendant denies that the 0loto Chief-
taincy Family hadeny interest in the said lands or
any of them as alleged or at all.

4, The defendant admits that the plaintiff has

been in commmunication with the Chief Secretary to 30
the Government and the Commissioner of Lands over

the question of compensation for the said lands.

Se The person or persons from whom the said lands
were acquired received compensation from the Crown
in money or by way of land in exchange in full sat-
isfaction,

S FPurther or in the alternative, the plaintiffls
alleged claims did not accrue, if at all, wilthin
six years next before the commencement of this
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action and were and arc barred by tho Limlitation

Act, 1623 (21 JAC. 1, C.16).

7. Further or in the alternative, if the Oloto
Chieftaincy IFamily worec entitled to compensation
as Owners of the sald lands or any of them (and
this is denied) the defendant willl contend  that
any right to compensation has boen walved by thelr

laches.

8. Save ag aforesald, the defendant denies all

and each of the =llegations set out in the State-
ment of Claim as though the same wero herein ro-
peated 1n full and spec.fically traversed seriatim.

(Sgd.) W.M. Brown

LEGAL ASSISTANT, LAND DEPARTMENT.
REPRESENTATIVE OF THE DEFENDANT.

DELIVERED this 26th day of October 1950 by
lir. W.M. Brovmn representing the Defendant.

No. 3
AMENDED STATEMENT OF DEFENCE

I THE SUPREME COURT OF NIGERIA

IN THE SUPREME COURT OF THE LAGOS JUDICIAL
DIVISION

Suilt No. M.3446

CHIEF FAGBAYI OLOTO for himself and on.
behalf of the other members of the

Oloto Family Plaintif?f
- and -
ATTORNEY~GENERAL oo Defendant

STATEMENT OF DEFENCE AS AMENDED
BY ORDER DATED 12/3/52.

1. The defendant admits that the plaintiff is the

Head of the Oloto Chieftaincy Family.

2. The parcels of land described in paragraph (6)

of the Statement of Claim (hereinafter referred to
as the said lands) were acquired for and on behalf

In tho
Supreme Court
of Nigeria
Lagos dJudicial
Division

Yo, 2

Statement of
Defence.

26th October,
1950
- continued,

Noe. 3

Amended
Statement of
Defenceo.

15th March,
1952.



In the
Supremes Court
of Nigeria

Lagos Judicial
Division

No. 3

Amended
Statement of
Defence.,

15th March,
1952
- continuecd.

of the Crown.

6.

Particulars of each

of the

said

acquisitions which are the best particulars the de-
fendant can give at the date hereof are as follows:-

“Parcel as

described in
paragraph 6
of Plaint-
i1ffls State-~
ment of Claim

(a)
(b)

()
(d)

(e)
()
(g)
(h)

(1)
(j and k)

As to part
As to part

PARTICULARS

SCHEDULE

Nﬁmber and Date
of Acquisition

Notice in Govern- Certificate Déte of
ment Gazetbtte. of Title Certificate
No. Page Vol.
436 of 10.12.1900 (141 436 37 22.4.1901
(43 43 1 18.4,1899
234 of 1. 7.,1899 30 30 11 31.8.1903
321 of 15.,10.1899 10 10 1  14,7.1891
No record No record
234 of 1. 7.1899
321 of 15.10,1899 30 30 11 31.8.1903
302 of 16, 6,1903 30 30 11 31.8,1903
As to part by 302 (As to part by
of 16.6.1903 Re- (30 30 11  31.8.1903
mainder 207 of (13 13 1 7e241893
11.10.1892 _
207 of 11,10.1892 13 13 1 7.2,1893
239 of 11l. 4.1896 42 42 1 18,4.1899
240 of 12.12.1896 44 44 1  2.5.1899
648 of 23, 9.1896 30 30 11 31.8.1903
61 of 16, 2.1897 43 43 1  18,4.1899
111 of 6 And )
10.3.1896 )
234 of 1. 7.1899 )
321 of 15.10,1899)
421 of 17. 9.1901) 141 438 37 22.4,1901
302 of 16. 6.1903)
61 of 22,11.,1917) As to Part of 25.8,1924
57 of 4.12.1918; ig/%g llit .
o, (o]
67 of 3.12.1919) 55 /14 /111 21.12,1925
58 58 111 9.12.1927
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S Save a8 1s expressly admitted in paragraph 2
heroof, the dofendant denics that the 0loto Chiefl-
taincy Family had any interest in the saild lands
or any of theom as allegoed or at all,

4, The defendant admits that the plaintiff has
been in communication with the Chief Secretary to
the Government and the Commissioner of Lands over
tho question of compensatlon for the said lands.

S, The person or persons from whom the saild lands
were acqulred ruceived compensation from the Crown
in money or by way of land in exchange in full sat-
isfaction,

6. Further or in the alternative, the plaintiff's
alleged claims did not accrue, if at ail, with-
in slx years next before the commencement of this
action and were anc are barred by the Limitation
Act, 1623 (21 JAC. 1. C.18).

7. Further or in the alternative, 1f the Oloto
Chieftaincy Family were entitled to compensation
as owners of the said lands or any of them (and
this is denied) the defendant will contend that
any right to compensation has been waived by theilr

laches.

8. Save as aforesald, the defendant denies all
and each of the allegation set out in the State-
ment of Claim as though the same were herein re-
peated In full and specifically traversed seriatim.

9. Further or in the alternative the defendant
will rely on the Court Procedure Act 1833,

(8gd.) W.M. Brown
Legal Assistant, Land Department
Representative of the Defendant.

DELIVERED this 26th day of October 1950 by
Mr. V.M. Brown Representing the Defendant.

F.R.A., Williams, Esq.,
41, Idumagbo Avenue,
Lagos.

In the
Supreme Court

of Nigeria
Lagos Judiclal
Division

No. 3

Amended
Statement of
Defence.,
15th March,
1952

-~ continued,
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Supreme Court
of Nigeria
Lagos Judicial
Division

No., 4

Judge's Notes
of Proceedings.

27th March,
1952,

8.

No. 4

—

JUDGE'S NOTES OF PROCEEDINGS

IN THE SUPREME COURT OF WIGIIRTA

IN THE LAGOS JUDICIAL DIVISION

THURSDAY THE 27TH OF MARCH, 1952.

BEFORE HIS LORDSHIP

JOSEPH HENRI MAXIME DE COMARMOND, Esqr.,
SENIOR PUISNE JUDGE

Suit No. M. 3446,

CHIEF FAGBAYI CLOTO Vs. THE ATTORNEY-GENERAL 10
KAYODE for plaintiff,.
BATE, Crown Counsel, for defendant.

Mr, BATE asks for leave to correct two clerical
errors in Statement of Defence dated 26/10/50C: the
figure 421 in paragraph (b) of the Schedule to
paragraph 2 of the Statement of Defence and in
%ara%raph-(d) of the same Schedule should read

521 * .

KAYODE no objection., Amendment effected.

BATE asks that one of his witnesses Govern- 20
ment Servant who is expert valuer be allowed to
stay in Court in order to help him although he will
be a witness., The defendant is nominally the
Attorney-General and of course there is at least
one person on the Government side who knows almost
the facts of the case. " Such person should be
allowed to be in Court says Bate.

MR. KAYODE strongly objects,

MR, BATE'S witness is Acting Colony Land Officer

and lMr. Bate informs the Court that he is the only 30
available officer in the Lands Department who can
help him.

After considering Section 186 of the Evidence
Ordinance, 8Seefe V Isaacson 1 I* and F, 194; Chand-
ler v. Harne 2 Mood and Role, 423; Cobbett vHudson
1 E and B. 11. 14, Court decides that Mr., Batels
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application may be granted, the more so as thls is In the
not a caso where the witnoss could posagilbly twist Supreme Court
or alter his evidence on the strength of what he of Nigeria
has heard in Court. Lagos Judicial
Dlvision
KAYODIE does not open. _ No. 4
Judge's Notos
of Proceedings,
27th March, 1952
- continued.
No. 5 Plaintiff!s
Evidence.
CHIEF IMAM OSAFA TIJANI. No. 5
CHIEF IMAM OSAFA TIJANI, sworn on Koran, deposes Chief Imam 0Osafa
in Yoruba., I am a lMusllim missionary. I 1live at Tijani.

70 Breadfrult Street, lLagos. I am 66 years old.
Always lived 1n Lagos. Born in Lagos and so were
my parents. I am a member of the Qloto Family, I
am one of the important members of the family, I <=xamination,
am a member of the Oloto family Council., The Oloto

are chiefs who owned land in Lagos. They owned all

the land in Ebute Metta, The family council  has

authorlgsed the prescnt case to be entered. I know

the place called Otto in Iddos the land there

originally belonged to the Oloto Chieftaincy family

The family still owns the land at O0tto on Iddo Is-

land except those parcels which have been alienated

by the family. Originally the Oloto famlly owned

the land on the mainland at Ebute Metta, and except-

ing parcels alienated by the family, they stlill own

land at Ebute Metta, I know 0di-Olowo, the land

there originally belonged to the Oloto!s and the

land still 1s thelrs except the parcels alienated

by the family. I know Mr., Body-Lawson the Land

Surveyor. The Chief Oloto and the family gave Mr,

Lawgon instructions to survey the 0loto Lands last

year. I tender the plans made by Mr. Lawson.

There are eight., Marked "AM; M"pt, tgt, Hph, HEH. g

Hptt, nphs Mgh. MyN (no objection by Bate) and put

in. I know Police Barracks at Otto. The causeway

runs on plan "A" between Otto lands where Police

Barracks are and land on the west of causeway op-

posite which are also Otto Lands. The causeway

separated the Otto lands, and on the west of cause-

way on plan "AM" the land outside the crimson tri-

angle is still at present occupied by the Olotos.

27th March, 1952,
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Supreme Court
of Nigeria
Lagos Judicial

Division
Plaintiff's
Evidence.

No. 5
Chief Imam Osafa
Tijani.
27th March, 1952,

Examingtion
- continued.

10.

Originally the palace of the Olotos was where
Police Barracks are now on plan "A'"; this is where
they lived. I am spealing of what I know person-
ally. Ve call the triangular crimson area west of
causeway, Ago Ijayi. Formerly the area below the
Police barracks shown on plan HA" was swamp Zland
down to Taylor Road and was used only for fishing
and also cultivating sugar canes. The fishing was
for small fish,

Ttwas in 1897 that the Oloto family ceased to
live in that area because the Government took the
land shown on plan "A", Government took the area
edged pink except the swamp scuth of the portion
where the Police barracks are now. In 1897 there
was no causeway; 1t was all the Oloto land. In
1897 the 0loto family moved to the site on west of
plan "A'" where Palace Road and other places  are
marked.

When Government took the land where the Police
Barracks now are (see plan "AM") Government did not
pay anything to the Olotos.

On south east on plan "A" outside pink portion
is place called Oke Iluwuro. The Olotos originally
owned Oke Iluwuro. It has now been acquired by
L.E.D.B. in 1951 from the Olotos. The L.E.D.B.
pald the Olotos.

The swampy portion on plan "AW within the pink
edged portion south of Police Barracks was taken
over in latter part of 1950 by Government and it
has become a motor park.

I see plan marked "B" which represents land
at Ebute-Metta. The whole area shown on plan "B"
originally belonged to the Olotos. A long time ago
our family used the land depicted on "BM" for huts
which were used in connection with fishing; nets
were put to dry there and fish cured, In 1893
Government asked to be allowed to plant on the land
shown on exhibit "B" to make a garden. The Olotos
agreed because the Europeans were to consume the
vegetables, Later on, between 1940 and 41, Govern-
ment began to build on the land. Prior to 1940
the vegetable garden had disappeared but land was.
vacant. When the Magistrate'!s Court was built at
spot shown on Exhibit "B" we went to survey our
land. What I have just said about our land on
Exhibit "B" refers to the portion edged pink. It
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was about 17 years ago we had the land surveyod
and it was by surveyor A. Coker. Now there stand
on Land within pinlk border on "B", the Magistrates!
Court, polilce Barracks which are Government builld-
ings. I know tho Atltebil family, They ovn land
oufside pink portion on Exhibit "B" on north-west
glido where Atitebi Stroet is shown. Before the
barracks werc bullt on land edged pink on "B", we
had our sign board placed on the land: "0loto
Chicftaincy Family Land" - It was removed one weck
after, and we had another one put up and it dis-
appcared again. It was about 1942 we had sign .
board put up. It was in 1942 we had surveyor Coker
survey our land shown on '"B", The Atitebl bought
their land from the Oloto family about 1901. The
members of Atitebi family still 1ivin§ on land out-
side pink area on north west of plan "B, Govern-
ment did not pay anything for the area marked pink
on "B" to the Olotc family. ILand within pink area
has not been sold by Olotos to any person..

: Going back to plan "A', Police barracks shown
thereon belong to Government of Nigerla. The tri-
angle plot edged pink on "A" ds occupied by Govern-
ment, fire Brigade. Before Government took land
Oloto famlly had shop there. Before 1897 the
Olotos had houses and so on within the triangular

. space edged pink west of what is now indicated as

causeway. Government demolished the houses.

On plan marked "C" I know the area bounded by
0dalikil Street and Ibadan Street West. I see it
edged pink on the plan. It is at Ebute Metta on
mainland. It formed part of Oloto land at Ebute
Metta. Government asked for the portion edged pink
in 1900 from the Olotos to make bricks. The Olotos
agreed. Government did not use it, it was waste
land but Govermment dug the soill up and took 1t
away to make bricks elsewhere. The holes made the
land swampy. Natlve potatoes used to be planted
on this portion of land by members of Oloto and
other persons before Government took 1t over.
Government has never pald Oloto family for this
land., We expected something from Government but
received nothing. Last year we tried to fence the
area edged pink on Exhibit "C" and Government des-
troyed the fence. Tho Olotos used to own land

surrounding pink area on "C" but have since sold
part of such surrounding land., Olotos gave land
on east of pink area on "C" to 0Odaliki who  came
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from Ijeun round about 1871, before my time; = on
the west of pink area the Olotoo gave land to Ijaye
people a long time ago. Government has paid us
nothing for the land on Exhibit #cg", :

To continue to-morrow, Examlnatlon in-Chief

not concluded.

CHIEF INAM OSAFA TTJANT,
on oath:

remindsd that he is still

Looking at plan Exhibit "D", I know the land
edged pink on plan "D", It is on mainland at Ebute
Metta. Originally it belonged to the 0loto family;
it forms part of land of the 0Olotos on mainland.,
Originally this portion of land was used as a mar-
ket, there were stalls, The neme of the market was
Oyiabido market; there is no market there now,
About eight years ago Government had the market
moved; 1t may be longer than that, Government had
done nothing to the land before market was removed.
Govermment has taken land since market removed.
When there was a market on the land edged pink on
"DM the stall holders paid no fee or rent; Govern-
ment now collects money from the stall holders of
the new market. When market on land shown on "DW,
the stall holders etc. were there by permission
given by Chief Oloto Akiyemi, no charge made.
Governrient has taken over the land edged pink on
plan "D%', The Oloto family received no money from
Government in respect of the portion of land de-
picted on plan " About 8 years ago was  the.
first occasion on which Government interfered with
the land under reference,

I know Ondo Street West which is shown on plan
apn, ugh, UEH gnd Jebba Street West  and Jones
Street, All the land in that area originally be-
longed to the Oloto family. The Government has
taken all the land edged pink on plan "EM", Mfgh, tpt,
Some of the land has been used for Rallway Training
School and tennis courts and Police Barracks. I
cannot say how long ago Government took over land
marked pink on REW WgH WEl, it 1s a long time ago.
I cannot say when Government took over the land be-
cause Government has been gradually taking the land.
I would say that the taking over covered a period
from 25 to 40 years ago. Before Government came
on this land the Olotos used to hire it out to

10

20

30

40



10

20

30

40

50

13.

percons who got palm oil or palm wine from  the
trecas. The IJayo peopleo used to live thore, they
had houscs on the land ahown edged pink on fgn
The Ijaye pcople wore under the protection of the
Olotos. Therc were also other persons with houses
on the land. Government gave these persons other
lands on which to bulld thelr houses at a place
called Songo at Ebute-Mecta. Songo was also QOloto
land. Government never pald anything to the 0lotos
for tho land shown edged pink on plan "E"., Govern-
ment pald compcnsation for the houses demolished;
compensatlon was pald to the persons who had erec-
ted the houses.

I now look at plan "H", I know area edged
pink on "H", It is on malnland at Ebute-Metta., It
forms part of the Olotos Chieftaincy lands, The
Government took the land edged pink on "H"  about
1900, Government was at that time making bricks.
Within that area were places known as Shemore and
Ilogbo, Originally Shemore and Ilogbo were at Iddo
but when people were displaced from there by Govern-
ment (to build railway) they migrated to the new
Shemore and Ilogbo shown on plan "HW, The persons
who thus moved on to Oloto land received compensa-
tion from Government for their houses at Iddo. The
old Shemore and Ilogbo at Iddo was also Oloto land
and Govermment paid compensation thercfore to the
Olotos, But the Oloto family was not compensated
when Government took over the new Shemore and
Ilogbo lands shown on plan “"H", The new Shemore
was originally used for brick making by Government;
when they stopped making bricks 1t was left until
1922 when the people from the old Shemore were roc-
settled thereon., Before Government came on land
edged pink on "H", the Olotos used to let the land
to persons who made bricks thereon. I remember
Labimpe used to live on:that land before Government
came on to it; also Eshubi Arograbalu rented land
from Olotos on part of the land edged pink; another
person was Apapiro, No compensation was paid by
Government to the Olotos for taking over the land
edged pink on plan "H", The land is still in pos-
session of Governmment today; there are many houses
on the land now,

I look at Exhibit “I%, The area edged pink
forms part of the original Oloto's land. It is on
other side of Apapa Road opposite Shemore which is
shown on plan "H" (Orientation of plan "H" seems
wrong, east to west should be south to north), The
lands depicted at "H" and "I" used to form one
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14,

piece of land, before Apapa Road built. The people
who used to live on portion shown edged pink on

"I" had same history as those who were on portion
shown on "H". Goverament has taken land edged pink
on "I" and Oloto family has received no compensa-
tion.

I see plan "I", The pink edged areas on "YW
belonged to the Oloto fanily. They are now in the
hands of Government. These ar:z.s were taken by
Government between 1920 and 1922. We are only
claiming for the area taken for the Railway line
shown on "I", not for the other areas edged pink.
Government has the other areas edged pink but ac-

~quired them from persons to whom we had alienated

the land. Ve are claining only for the track on
which the railway lines run from Iddo to 0di Olowo,
The Govermment took the land for the railway line
about 1897 and no compensation was paid to the
Oloto Family.

I knmow land known as Brickfield land Ebute
Metta. I lknow the land of QOjora at Apapa Road.
Chilef Oloto and Chief OJjowsa had a common boundary.
The Brickfield land does not: extend to the bound-
ary between Chief Oloto land and Chief Ojora land.

(At this stage it is realised that plan "IU
relates to item of claim (h) The Brickfield item
is not pursued with this witness).

The Oloto family have approached the Govern-
ment about all these lands for which we are claim-
ing. The Govermnment said that it had acquired all
these lands and was using them; this was In 1947.

We asked Government to pay us 1f they had acquired
the lands. ile asked for compensation for our lands.

I and members of Oloto family, did not know that
Government had acquired the lards mentioned in our
claim, It was when we were told that Government
had acquired the lands that we asked for payment of
compensation.

I have been member of
I began to
Council in

CROSS EXAMINATION BY BATE.
Oloto family council since I was born.

1915. Present Chief Oloto (Fagbayi) became Chief
on 1l4th December 1944. Before Chief Fagbayi the
Chief was Akinolu who became Chief in 1924, After

Akinolu became Chief there was a split in the
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Family and ono Omldiji was appointed Chiel by some
merbers and Altinolu remained Chief For the other
factlion. Eshugbayl was Chicf before 1924; he had
become Chief in 1888, Chlef George Andrew Aklyemi
preceded Eshugbayl. Thero was a Chief Ajayl Oloto
between Lshugbayli and Akinolu. There was no Chief
Fasaylol Oloto. The Oloto Chiefs used to live at
a place called Otto on Iddo Island. The Oloto fam-
ily kept no writiten records of the 0loto Chleftain-
cy land, The Family employed Mr, Lawson the land
survoyor to prepare the plans for the present case,
I and other members of the Family indicated to Mr,
Lawson the lands in dispute. I know a lot about
these pleces of land. I had the history of these
lands from Chief Eshugbayi Oloto. Eshugbayi dled
in 1910; he was my maternal grandfather and I
used to stay with him, He used to talk to me and
I remember his words., I learned all I know from
Chief Eshugbayl. The Oloto family used to own all
Iddo Island before Railway acquired it. It is very
long since causeway between Otto and Ebute Metta
was built; 1t cannot be more than 25 years ago.
There used to be a bridge until Government filled
in the road. Government had built the bridge be-~
tween Otto and Ebute Metta about 1899, The Raillway
started building at Iddo about 1896; the rallway
connection with the mainland was about 1899, The
Olotos did not like a causeway built between Otto
and Ibute Metta because 1t would interfere with
their fishing rights; the Olotos did not Thelp
Government to build the causeway except those who
wanted to accept work as labourers (some of our
people were among them)., I remember the cage of
Chief Secretary against Oshinderu and 112 others;
I know about 1it; Chlef Oloto made a claim for
himself and his family. In that case 0lotos claim-
ed land up to Ikeja; far further north than 0di-
Olowo. ©Olotos did not win thelr claim.

The Aboki-Bada-Eyisha family had land at
Ebute-Metta and the Olotos had a common boundary
with them. The area of land known as Ebute Metta
was large, it extended from the present Ebute-
Metta to Agege. The Olotos had land in part of
what used to be known as Ebute-Metta. I know
Onamikoro. He has land about 12 miles from Ebute-
Metta at a place called Ibe and this land was given
to him by Chief Oloto; I cannot say whether he has
land at Ebute-Metta now.

I am asking £670,000 from Government, It was
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valued by an auctioneer Mr. Olaluye. We are claim-
ing the value of the lands as they stand at present.

Cross-examination to be continued on lst April
next, then 3rd and 4th. .

Land on Iddo Island belonged to Oloto family
even before Chief Eshugbayl Oloto was born,
Eshugbayl told me so. In 1897 0Oloto family left
Northern part of Iddo and moved to new residence.
Everybody, including Government, knew that the
Olotos owned the land there. Similarly it was
common knowledge that the southern part of Iddo
where the mere swamp used for fishing belonged to
the Olotos. We, the Oloto family stopped fishing
in the swamps when Town Council filled the swamp
up. I cannot remember when that was. The car
park I mentlioned the other day as having been
filled by Government for a car park is on plan "A"
at the bottom of swamp area near Taylor Road. The
greater part of the swampy area was filled up: I
saw the Town Council servants bringing material
for filling up but I cannot say for certain whether
Town Council did the work. We claim compensation
in respect of arca edged pink on east of road shown
on plan "A', The swamp south of Police Barracks
may have been filled up four or five years ago (as
suggested by Counsel) but it might be less or it
might be more. The area where Police Barracks -
stand now as shown on plan "A" was taken over by
Government in 1897 but I cannot say when Government
began to use 1it.

The figure £60,000 in respect of all the areas
edged pink on plan "A', An auctioneer helped with
the fixing of the amount of the claim.

In 1897 when Govermment took the landa I do
not know whether the then Chief Oloto or the Family
Council received notices from the Government. I
was 1l years old in 1897 and not yet a member of
the Pamily Council.

I remember what I said about land shown on
plan "B", I used to accompany my mother when she
went to dry fish on land shown on plan "BU, My
mother and Chief Eshugbayi told me the land belong-
ed to the Olotos. In 1893 Government asked to
plant vegetables on land edged pink on plan "B,
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When Government started planting vegetables  the In the
members of the Oloto family stopped going thereon  Supreme Court
to dry nets or cure fish. The vegetable garden of Nigeria
was kept up until Magistrate's Court built in 1922, Lagos Judicial
I madec a mistake thoe other day when I said that Division

Court wag bullt 17 years ago.
Plaintiff's

The figure of £50,000 claimed in respect of Evidence
land at "B"., The auctioneer valued it. That sum

ig for the value of the land and the using of the No. 5
land, The valu.. of the land 1s actual value at Chief Imam 0Osafa
present time. < know that the Oloto Chlef and the  174jani,

Family began cléiming money from Government when
Government started building the Court on land shown ©ord April, 1952,
on plan "B", but they nover went to Court about it. (Cross-
examination
From area edged pink on plan '"C", Govermment . .ontinued,
took soll to make bricks, The soil was taken to
Ilogbo and Shemore where the brick making plant
was. The Brickfields were within area shown on
plan "H", Land shown on plan "I" was part of
brickfield. Now Apapa Road runs between "H" and
"I", The Chief Oloto at the time in 1900 gave
Government permission to take soil from pink area
on plan "CW, Government kept on taking the soil
up to 1915, Between 1915 and 1951 nothing was done
to land edged pink on plan "C'", 1In 1951 the Town
Council or Government (it is all the same to me)
began to fill up the cavities on the land shown on
plan "c", ‘
I camnot say how much we are claiming in res-

ect of the land shown on plan "C", The Auctioneer

ows. There wagno agreement with the Government for
payment of compensation in respect of this plece of
land, The claim we are making against Government
is for taking the land and using it, The Olotos
gave land to 0daliki now separated from pink area
on "C" by 0daliki Street, where printing office is
now shown on plan. I do not remember when Odaliki
received the land; it rmst have been before my
time or when I was young. The only information I
have about the Oloto's title to land we claim as
shown on plan "C% is what I heard from Chief
Eshugbayl Oloto.

As regards arcea shown edged pink on plan "D",
I heard from Chief Eshugbayi 0Oloto that it belong-
ed to Oloto Family. There used to be a market on
the land but Government moved the market about 8
years ago. It was 8 years ago that Government took
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that land. We are claiming money in respect . of
the taking the land and the usiag the land., I can-
not say how claim is made up; auctioneer would -
kn%w. The claim is "for taking the land and using
ith,

As regards pink areas shown on plan "E", Mg,
"g", I have sald that the 0lotos used to let themnm
to the Ajayl people. This was before I was born.
The Ijayes were not the Egba relugees. When Ijayes
left they went to Sango whichh also belongs to 0loto 10
family. I cannot remember when IjJayes moved, but
it was when Governor MacGregor was here; this was
during my life-~time. Government took the Sango
land from Oloto; but I cannot say whether Govern-
Sango was bigger
than area_ shown pink on plan "B'"; the Sango land
was valuable as Vvaluable as arez shown on plan "BY,
We do not want to make a claim .bout Sango land now;

I_cannot say whethfr the Family will ever make a
claim about’ Sango land, Goveriment took pink areas 20

on plan "EM, MR WG for use of the Railways.
Chief Eshugbayl Oloto told me all I know about area
shown pink on plan "EW, Upth, ngh,

As regards areas edged pink on plans "H" and
"I", I know they belonged to Oloto Family because
Eshugbayi Oloto, he was my maternal grandfather,
Government took over these areas and area showvn on
plan "C" in 1900. Government took the whole . of
pink areas on "HY, "I" and "C" at same time; I know
this personally. _ 30

Government paid the people to whom the Olotos
had sold all the areas marked pink on plan "Y" (ex-
cept raillway track), that is, when Government took
the land from these people Government paid compen-

sation. The railway track was not disposed of by
the Olotos. The Olotos had sold land to  these
people. To my knowledge the Olotos have never sold

any portion of the lands edged pink on plans pro-

duced to any person, cxcepting The portions on plan

"y" as just explained. : 40
On plan "E", WpW  Wgli ' the land marked pink

was never sold to anybody by tiiz Olotos; other

lands in the neighbourhood were sold by the Olotos.

I know sites the Olotos sold, and those they did

not. (Counsel had asked how witness could be so

positive being given that no notes or records were

kept). I cannot remember all plots of land in
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Ebute-Metta sold by the Olotos, however, I know

about tho arecas clalmed 1In this suit. I cannot
say how many thousand plots were sold by the Olotos

because I have no record.

Wo clalim the main line railway track from Iddo
to 0di-Olowo. By track I mean the land on which
the rallway llnes arc lald i.e. a strip onehundred
feet side, We clalm for the railway track from
railway station to 0di-Olowo. What is now called
the causeway was originally a bridge. I am claim-
ing the rallway track or the Denton causeway.

I did say that there was water between FEbute-Metta
and Iddo Island; thon Government built a bridge;
then later on a causeway as 1t now stands. I also
said that Oloto family did not want to help Govern-
ment to build that causeway; Olobto were against
the building of thc causeway. Now we claim the
causeway because the water belonged to us. Not
claiming land where Railway Station at Iddo stands;
only the track.

RE-EXAMINATION, I know tradition of Lagos Island
and mainland, They belonged to Idepo Chiefs orig-
inally. They were other Chiefs like Olotos who
owned land. Chief Aromire owned portion of Lagos
Island, Chief Onikoyil owned Ikoyi Chief Onitolo
part of Lagos Island Chief Oloto: Iddo Island and
mainland., Area "A" is on Iddo Island. All the
other portion claimed except "I" are on mainland
and the Olotos owned the mainland. None of the
Idepo Chiefs ever challenged the Olotos right to
Ebute-lMetta on the mainland. I heard that Governor
Glover when he wanted land to house the Egba refu-
gees applied to Chief Oloto for land at Ebute-~Metta.
The area is now known as the Glover Settlement.

From the mainland sldc¢ of Denton causeway to
0di-0lowo forms part of the mainland. Iddo Island
belonged originally to the Olotos.

Chlef Ajayi Oloto was the first one who sold
land at Ebute-Metta.

About area on plan "C", there was no agreement
between the 0loto family and the Government. We
would expect Government to pay for land taken from
us or other persons.

About area marked pink on "B", I gaid Olotos
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taking land shown edged pink on plan "EM,

20.

did not take Government to Court. When Magistrate's
Court was being buillt thereon, the Chief and mem-
bers of the fqmlly of whom I was one went to inter-
view the Commissioner of Lands Mr. Nash, After
that, on various occasions representations were
made to Commissioner of Lands about land taken by
Government.

Swanmp, south of Police Darracks, on plan "A"
is still being filled up now, being done gradually.
BY COURT, I cannot remember when Government began
nGn’ IIFH .

I did say this morning that we might claim for
the Sango land later on. The Sango land transac-
tion is not to my knowledge. I personally could
not advise the family to claim it,. The family
would have to investigate first whether Government
has paild for the land. Before making the clalms
now before Court the Olotos famlly investigated
whether they had been paid by Government. We con-
duct investigation by going to land Department to
investigate. The Chiefs who have died have left no
records at all,

Case adjourned until to-morrow for continua-
tion,

lo. 6
EVIDINCE OF CHIEF ONIKOYTI

CHIEF ONIKOYI, sworn on Bible. I am born in Lagos.
I am one of the Idepo Chiefs. The Idepo Chiefs
were the only ones who had land in Lagos Island and
on the mainland in neighbourhood of Lagos such as
Ebute-Metta, Apapa and so on, As Chlef I have
land on Lagos Island, all of Ikoyi was my land,
Part of Ikoyi was acquired by Government in 1946.
It was by compulsory acquisition. I was offered
£80000, refused and case came to this Court. I know
that Chief Oluwa owns land at Apapa, also Chief

Ojora. Originally these last two families owned
whole of Apapa region. I know the Oloto family
and its chiefs., The Oloto Chief is one of the

Idepo. The Olotos are known to have been the sole
owners originally of lands at Otto on Iddo and also
of land on mainland at Ebute Metta. I used to know
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that the Olotos owned tho land up to the Ikeja
area; Wwhat I mean is that no other Chief ever dis-
puted the Olotos rights from Denton Bridge Area to
the Ikeja area. Theo 0Olotos and Chief Ojora had a
comuon boundary line on the West of the Oloto land.
The Olotos also had boundary on East with the Onil-
koro people. What 1s now known au Ebute Metta was
part of the Oloto lands.

CROSS~-EXAMINATION., I have been recognised by

Governuiont as 1lst Class Chief in 1950. I ought to
be rocognised as 1lst Class Chief; anyone who be-
comes & Chief like me must be a lst Class Chief.
Government has been iInformed that I am Chief
Onikoyl, who, as such, 1s a 1lst Clasgss Chief but I
do not know what was the reply made by Government.

I am nominated by my family; then have to be ap-
proved of by Oba of Lagos who then notifies Govern-

nent of my appointment.
I lImow place Ijora on Iddo Island.

When an IdejoChief is appointed he takes the name
of the land given to his forefathers. Chief Ojora
got his name from the place knowvn as Ijora on Iddo

Island,

Chlel Oloto was named Chief Oloto of Otto.
The Ojora's land never extended to Iddo. Chief
Oloto ovned the land at Otto which extended to
Iddo; Chief Ojora occupied part of Iddo Island,
when Government acguired land at Iddo, Chief Ojora

moved to OJjora on mainland.

My title to my land rests on fact that I am a
descendant of Olofi.

Crosg-examination. Iddo is an island, it is sep-
arated by a creek from Ijora which is attached to
mainland near Apapa.

I know that as far back as my great-grand-
father my ancestors were Chief Onikoyl and owned
IKOYI.

As Chilef I am not pald by Government.
(BY COURT). I em now 52 years old, Part

cvidence is based on what my grandfather
father told me. when I was young.

of my
and ny
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22.

No, 7

EVIDENCE OF SATILIT AKANWO

SANNI AKANWO, sworn on Koran, T live at Ago Ijalye.
It is at Ebute-Metta. I was formerly a brick maker;
I have now retired. I know wnlace called Shofuntere;
it is not far from where I live now I know Ibadan
and Thomas Streets at Ibute-Metta. I also Imow
Odalikl Street. I also know Jevba Street West and
Ondo Street. The Ijalye people settled in the area
where those streets are 52 years ago. The ljaiye
came from their lands up country (the Ijalye coun-
try) because there was a war there., I am about 90
years old. Governor Glover got land from the Oloto
family to setlle the Ijaiye people at Ago Ijaiye.
Then Government took part of the land where Ijaiye
were and the Ijaiye were removed to Ebute-Metta;
though some of them did remain at Ago Ijaiye. The
place at Ebute-Metta to which many of the Ijaiye
family went is called Songo. (They went to Songo
from area shown on plan "E", "gt —tgh )

I am living at Jebba Street. The land that
Govermment took 1s just opposite where I live i.e,
on opposite side of Jebba Street.

CROSS-EXAMINATION. NIL.

No. 8

EVIDINCE OF JOSIAH ATITEBT.

JOSTIAH ATITEBI, sworn on Bible. I live at 17,
Atitebli Street, Ibute-NMetta. Am a retired civil
servant. I know Botanical Gardens area Ebute Metta.
I live close to it (Plan "BW). My father  owned
land in the neighbourhcod. Atitebl Street gets its
name frcm my father, My father got land from the
Oloto family. I cannot read a plan. The Atitebi
land is next to the area known as Botanical gardens.
I have with my own eyes seen flowers and vegetables
planted on the area known as Bolanical Gardens.
Government planted them.s I know the Magistrate's
Court on the Botanical Gardens land; also Police-
Barracks,

CROSS-~ EXAMINATION. It was my father who got land
from the Olotos. It was before I was born. -~ My

father told me he had got land from the Oloto I
was born in 1890.
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the
I read

RE-TXAMINATION. Father told me he bought
land about 1888. I remecmber date because
recelpt given by Chief Oloto.

(BY COURT) I have been living at Atitebi Street
all the time. I saw Maglstrate'!s Court being built.
It was a large plot of land my father bought from
the Olotos. We have gold other land bought by our
father from the Olotos. My father bought other
pieces of land from Olotos apart from the one in
the neighbourhood of Atitebi Street.

No, 9

LEVIDENGCE OF ISAAC BODY LAWSON

ISAAC BODY LAWSON, sworn on Bible,
surveyor. I live at 35 Beecroft Street. I pre-
parcd the plans "al, gt ngh o mp? (E,F.G.), "H",
npt g,  The plans bear numbers given by me.

They have not been deposited at Survey Department.
The plans were prepared at request of plaintiffs -
Looking at plan "A™,
ue showed me what lands were to be edged pink on
all the plana. I was told lands to be edged pink
belonged to the Oloto family. I know Chief Imam
Tijani (lst witness). He was one of those who in-
structed me,

by me.
Thus on plan "C" I marked "Swamp being filled." I
did not mark "swamp'" on area on plan '"A" south of
Police Barracks because it was filled in. On the
plans I indicated the area of the sections edged
pink. Looking at plan "I" it shows railway line
from Iddo to 0di-Olowo. Scale is 1040 ft. to the
inch. On plan "I" the railway line is about two
miles long. The railway line is black and white.
After measuring in Court I say that line from Iddo
Station to 0di Olowo is 43 miles, Length in feet
are in fact marked on the plan. The branch line to
Apapa shown on plan "I" is not included "in the
length mentioned by me. I was not told that it
was included in the claim. I say that average
width of strip on which rails laid is one hundred
feet. The area covered by the railway track and

I am a land-

The Chief Oloto and his retin-

I did the work in November 1949. What
I have just saild applies to all the plans mentioned
Where land is swamp I indicated it as such.
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24,

land on each side of permanent way 1s therefore

fifty-two acres.

At this stage lir, Bate tenders a Survey De-
partment plan on which land claimed by plaintiff
as shown on plan "A" is edged blue. Kayode agrees
that the blue boundaries on this plan (marked "KW)
denote the land which is subject matter of item
"A"(a) of his clalm as shown on 'plan %al,

By consgent again Counsel tender a plan showing
areas referred to in item (b) to (i) of Statement 10
of Claim marked "L,

By consent again a plan, marked "M%, showing
railway line claimed under item (k) is put in,

Mro. Lawson continues and cays that railway
line traced on plan "M" agrees with that on his
plan “I",

Looking at plans "A" and "E", I say that areas
edged pink on "A" and areas edged blue on "K" are
the same.

Looking at plan "L" and my plans "BW, "Wc', DM, 20
npt, hphongh Mt TR, T say that areas edged blue
on "L" represent areas edged pink on my said plans
and bear same identification letters.

The railway line from Iddo to 0di-Olowo in-
dicated on my plan "I" is shown on plan "M",

Iooking at all my plans M"A", "BM, ngt npw nmn
Uph, et tHY UIM and "J%, I say that all the areas
which are subject of present claim come to 80.1
acres including the 52 acres of the railway track 30
but not including the areas on plan "J" (except
railway line). In square yards, figure is 387684
square yards for 80.1 acres.

CROSS-EXAMINATION. A1l rmy plans put in this
cagse were traced from the Government Survey map of
Lagos 88 except plan "J" which was traced  from
Government Survey map scale 1/17.500. Exhibits "L",
i, "K" are of the same number as those from which
I made my tracings.

The areas shown on my plans "AW, tigh hon nphy 40
nEn npn ngio N T Ngt were calculated by means
of an instrument called planimeter. There 1s a
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morec accurate way of calculating by co-ordinating
cvery point on the map. For a job like this, tho
method usod 1ls accurate conough.

RE-IXAMINATION., Diffcrence between the two methods
would nol be appreciable in this case. There might
be a difference of ,1 of an acre, The boundarics
edged pink on my plons were those indicated by
plaintiffs, these pink boundaries are reproduced in
blue on plans WK, HLM, type,

(BY COURT) Ijora is on Iddo Island.
mainland near Apapa.

Ojora is on

Latoeness of hour, adjourned to date after
WeA.C.A, sesslon. For continuation on 21st, 22nd,
23rd and 24th July next.

No. 10
EVIDENCE OF OLABOMI OLALEYE

OLABOMI OILALEYE: Sworn on Bible. I live at No, 6
Fadeyi Street, Ebute Metta. I was instructed to do
some valuation of land at Ebute Metta in 1949, I
see plan "A"., I valued all the areas edged pink.

Whole area is 10,386 x .967 = 11,353 acres., I val-
ued it at 967 £54000, this is for the land bare

and the value is uniform. This land is on the

main road which is, in fact, the only road connect-
ing the island of T.agos with the mainland at Ebute
Metta, The position of the land gives it a high

value.

I also inspected and valued land edged pink
on plan "B" I fixed value of the bare land at

£15,500 (fifteen thousand five hundred)., Value
uniform. It is a good residential area., It is on
the lagoon. I valued each plot at £500: each plot

being 50 x 100 feet.

I also valued land edged pink on Exhibit g,
It is one block surrounded by streets. I valued it
at £11000. Area 2,613 acres. Bare land, still
bare been filled in, no longer swamp land.
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I also valued land edged pink on Exhibit "DW,
I valued it at £4000, I valued the bare land. It
is iIn a commercial neighbourhood.

I see plan "E", Ngh, "EY (it is one exhibit),
I inspected arcecas edged pink. I valued them at
£5500. As usual this is value of bare land. These
areas are at Ebute letta, residential areca.

I see Exhibit "H", This i¢ an area abutting
on Apapa Road, marked pink. I valued it at £33000
for the bare land. It is a coumercial area,

I look at Exhibit "I", Land edged pink on
this plan 1s on opposite side of Apapa Road to last
preceding plot mentioned by me, I valved 1t at
£4200 (for the land bare).

I see Exhibit "J" showing rallway track from
Iddo station to 0di-Olowo. I inspected the perman-
ent way and the land on either side and also the
land edged pink on left of railway track. Now I am
asked to give value of the railway track on strip
without taking into account the large area bulging
out on the left although 1t is edged pink. I value
the railway track from Iddo station to Ebute Metta
at point I now mark with a Cross (denoted by N) on
Ixhibit "J" at rate of £300 per plot of 50 x 100
feet; for the remainder of the distance I wvalue
it at rate of £60 per plot of similar area.

In township land is measured by plot of 50 x
100 or 100 x 100 and 1t is on such areas that val-

ues are fixed.

(Subject to Kayode's right to re-call witness
to give area of railway snrlp, the examination in
chief ends here).

CROSS~ EXAMINED by BATE:
Whea I say I value the bare land I mean as

freehold land. The values first given by me were
arrived at in 1949, I began my valuation early in

1949, before the rains. I used the plans exhibited

in Court for my valuations. The plans were made by
Surveyor Body-Lawson,

I have been valulng land for 29 years. I have
been an Auctioneer during that period.
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Defore I made my valuation in this case I did
not sce any other valuation relating to the parcels
on arcas mentioned in the present case.

I sce Exhibit "H", It is a valuable commercial
area. Not so valuable as area shown pink on Exhib-
it "M, I valued land on "D" at £800 per plot of
50 x 100 fcet.

Land shown edged pink on M"H" I valued at £600
per plot of 50 x 100 feect.

Looking at Ixhibit "A", railway 1line between
Iddo Station and Denton Causeway. I valued the
areas marked pink at £600 per plot of 50 x 100
feet., Now looking at plan "J'",

QUESTION
pink area on Exhibit

Is not railway line on "J" included in
AN -  ANSWER - No.

I valued railway line on "J" from Iddo to
point "N" at £300 per plot of 50 x 100 feet. I give
lower value to railway track on Iddo Island because
it is away from main road.

RE-EXAMINATION: I valued the railway track at Iddo
at £300 per plot because there is no access to the
road, that is between main road and railway line is
land owned by other persons and the plaintiffs
could not therefore have free access to main road.

I now see that some of the plans produced were
signed by Mr. Body-Lawson in 1949, some in 1950.

I say that the plans I used are those exhibit-
ed in this case, but I did not notice whether sur-
veyor had signed them at the time.

For continuation to-morrow the <2nd July.

KAYODE states that parties are agreed that the dis-
tance between Iddo Station as shown on plan "J" and
point "H" on same plan is 25833 feet and from "NU

to 0di-Olowo 8812 feet., Width of strip is agreed
to be 100 feet (one hundred) all through, this be-

ing a minimum. From Iddo to point "N" area 1is
equal to that of 517 plots of 50 x 100 feet and
from "I" to 0di-Olowo the area of the strip is
equal to that of 176 plots of 50 x 100 feet.

Mr., Bate agrees with the above.
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28.

Kayode puts last witness in box to continue

re-examination,

OLABOMI OLALEYE: reminded thsat he is still under
oath.,

Area equal to 517 plots from Iddo Station to
point "WV on plan "J" is worth £155100 at the rate
already stated by me yesterday. . The area of 176
plots from "N" to 0di-Olowo is worth £10560 (ten
thousand five hundred and Sixty pounds).

At this stage Counsel inform Court that the
mistake in calculation was made and that the area
between Iddo Station and point "N" is 300 plots;
and from "N" to 0di-Olowo the previous figure (176
plots) is correct. The amount of compensation for

area between Iddo and point "N" is therefore £90000

(ninety thousand).

fal

Mr., Kayode moves to amend paragraph 6(k) of
Statement of Claim by substituting £100560 for
£40000, BATE has no objection, amendment allowed.

KAYODE reminds Court that claim in paragraph
6(j) of Statement of Claim was abandoned earlier.

KAYODE also moves to amend total of compensa-
tion claimed from £670,000 to 630,560,

No objection - Amendment effected.

Plaintiff'!'s Case closed,

No. 11
NOTES of SPEECH for DEFENDANT

BATE: All parcels of land mentioned in Statement
of Claim have been acquired under Publlc Lands
Ordinance, 1896 or 1903 except paragraph (c). Main
provisions of previous Public Lands Ordinance
correspond to present ones., They all make provis-
lon for acquisition by agreement, settlement of
digputes by Supreme Court, title is conferred by a
document called a certificate of title issued Dby
the Supreme Court.
ter 185; '

Main provisions of present Chap-
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29,

Scctions 5 and 8 which correspond to Secs. 4
& 7 of the 1903 Ordinance and Sec. 5 of the 1876
Ordinance.

These sections deal with giving of notlce of
intentlon Lo acquire.

Scctlion 9 of Ch. 185 which corresponds to Sec.
8 of 1903 Ordinance and Sec. 6 of 1876 Ordinance,
These contain provisions for services of notice of
acquigition.

Soction 15 of Ch. 185 which corresponds to
Sectlon 17 of 1903 Ordinance (No corresponding pro-

vision in 1876 Ordinance). Attention drawn to sec-
tion 15(h) of Ch, 185 which exists in 1903 Ordinance.

Section 21 of Ch. 185 which corresponds to
section 24 of 1903 Ordinance and Section 11 of
1876 Ordinance.

Section 22 of Ch. 185 corresponds to Section
25 of 1903 Ordinance and Section 12 of 1876 Ordin-
ance.

Section 25 of Ch. 185 corresponds to Section
28 of 1903 Ordinance and Section 10 of 1876 Ordin-
ance whilch govern "Certificate of Title'.

Sectlion 26 of Ch, 185 corresponds to Section
30 of 1903 Ordinance and Section 10 of 1876 Ordin-
ance (filing etc. of conveyances, certificates of

title).

Section 10 of Ch. 185 corresponds to Section
10 of 1903 Ordinance and Section 7 of 1876 Ordin-
ance which deal or dealt with disputes.

Certificates of Title covering all areas men-
tioned except area in paragraph 6(c) of Statement
of Claim will be produced.

Proof that compensation has been pald for
arcas (a), (e), (£), (g) and (k) mentioned in para-
graph (6) of Statement of Claim will be adduced.

Defendant also will lead evidence as to wvalue
of the land at time of acquisition.

Defendant will rely on two defences In laws
Statute of Limitations and Civil Procedure Act,
1833.
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NHo. 12

EVIDENCE OF AYODELE VERA-CRUZ.

AYODELE VERA-CRUZ: Sworn on Bible, I am a
Government Surveyor employed in Survey Department,
Lagos and I have passed Survey Departmental Exam-
ination.

I produce certified true copy of certificate
of title No. 43 page 43 Vol.l of 1899; (o objec-
tion marked "Om),

I also producs certified true copy of Certi-
ficate of title No. 6 page 6 Vol.2 of 1901l. This
certificate has another nunber which was 141 page
436 Vol.37. The certificate marked No. 6 page 6
Vol. 2 has a plan attached; the other certificate
registered as MNo. 141 page 46 Vol.37 has no plan
attached. The two certificates are similar except
for' the plan. The plan fits the description of
the land in elther certificate.

KAYODE objects to this certified copy beling
put in as being a copy of certificate of title 141
page 46 Vol.37; no objection that it be put in as
a copy of entry No.6 page 6 Vol. 2.

lir. KAYODE after being told by Court that
Mr. Bate will undertake to produce separate certi-
fied copy of the certificate (without plan) regils-
tered as No. 141 page 36 Vol, 37, does not insist,

Copy of Certificate of Title admitted marked "p".

I produce Sheets of Government Survey Map
scale 88 ft. to the inch showing Iddo Island. T
made the blue marks on this map to indicate areas
mentioned in paragraph 6(a) of Statement of Claim.
I also made yellow marks to show area described in
certificate of title "O'".

On same map I made red marks to indicate area
covered by certificate of title "PU, Map put in
marked "QY,

I tender Government Survey Map of 1914 Sheet
50, 88 ft., per inch, showing part of Iddo Island
and Sheet 47 of same survey showing another part
of Iddo Island. I have marked in blue on both
sheets the areas claiimed by plaintiffs on Iddo
Island.
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31.

KAYODE objects becauge these two maps indlcate
naturce of land. This was never pleaded. If de-
Tfendant wishos to put 1In the two maps merely to
Indicate posltions of arcas, there would be no ob-
joction,

(COURT looks at tho maps which, it appears,
werc irst published In 1913 by authority of the
then Governor and later drawn and printed at the
Ordinance Survey Office, Southampbton in 1914).

BATE, Plaintiff has claimed large sum by way
of damages. Difficult to value unless nature of
land Inown. In Paragraph 9 of Statement of Defence
clalms were generally challenged. By virtue of
Section 39 of Evlidence Ordinance Cap. 63 applies.

Court admits the two sheets which are marked
"R & "R1L" (Sheet 50 is R and Sheet 47 is R1).

KAYODE asks Court to make a note of page 480
Bullen of Leak's Precedents of Pleading (1950 edi-
tion) in comnection with above. Mr.Kayode's point
(which I have overruled) 18 that the defendant can-
not rely on R and Rl, which denote nature of land
because defendant has not specially pleaded that
particular nature of land affected its value,

WITNESS CONTINUES:
I made blue marks on Exnibits "R" and "R1"

- indicating areas subject matter of claim on Iddo

Island (paragraph 6(a) of Statement of Claim). The
total area of claim (a) i1s 11.341 acres by trapez-
ium triangles and planimeter, I computed area of
swamp land.

(KAYODE objects to last answer on same grounds
as above., Objection overruled); and found it to be
of 771 acres and dry land 3.570 acres.

I tender Government Notice 234 of 1899 (a
photostat copy of the G.N. published on page 281
of Gazette of August 5, 1899). KAYODE objects.,
BATE hands Gazette. Court may take judiclal not-
ice of Government Gazette and asks Bate to refer
to the Gazette.

Now Kayode withdraws objection sub ject to the
photostats being of the correct Government Gazettes.
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“of title No. 44 page 44 of Vol. 1 of 1899

- Marked

32,

Witness also tenders photostat copies of G.N.
321 (page 424 Gazette of October 1l4th, 1898 which
is obviously mistake for 1899 which is date of the
notice) marked "SI,

of certificate
(marked
NTH) . Certificate No.30 page 30 Vol.2 of 1903
(marked "T1"); Certificate No.67 page 244 Vol.43
dated 1903 (marked N"T2W),

I produce certified true copy

Comparing "T1" and "T2", "T2%  has a plan
whereas "T1" has not but the area described is the
same.

I tender Gevernment Survey Map of Ebute Metta
Second Edition 1945 (no objection by Kayode),
My,  This showg all areas which are subject
matter of claims except claim in paragraph 6(a) of
Statement of Claim. I made blue marks on Exhibit

"y" to indicate areas on mainland mentioned in
Statement of claim.

I have marked these areas on "V!" with letters
corresponding to sub-paragraphs of paragraph (6)
of Statement of Claim., I also drew red lines to
indicate areas described in Government Notices No.
234 (FExhibit "S") and No, 321 {Exhibit "S1"), The
area described in certificate of title "TWis within
these red lines (but does not cover the whole area).

The green lines on IExhibit "V were made by me.

They surround areas defined in certificate of title
No. 67 Exhibit "r2!,

I tender certificate of title No. 42 page 42
Vol. 1 of 1899 (a certified pholtostat copy is ten-
dered). No objection, marked "Ww", It refers to
land at Ebute Metta.

I have marked "W" with letters correspondin
to thoss denoting sub-paragraphs of paragraph (6
of claim to denote respective areas in respect of
which compensation is claimed, Area "B" is 3,783

acres. Area "C" is 2,580 acres.

Area '"D" is 0.654 acre 3166 square yards,

Arega "E" is 1.359 acres or 6577.56 square yards.
Area "F!" 0,298 acre or 1444 sqguare yards.

Area "G" 0.628 acre or 3003 square yards.

Area "H" is 6,410 acres.

Area "I" 0,845 acre or 4090 square yards.

Area "K'" 46.100 acres,

Cross-examination to be begun to-morrow.
Ad journed till to-morrow the 23rd July.
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33.
THURSDAY THE 24TH DAY OF JULY, 1952.

CROSS~-EXAMINED by MR. KAYODE:

I scc Exhibit "M, It contains no verbal
description of the land but there is a plan of the
land. With the plan on Exhibit "T" I could not
identifyy the land., I know the land is at Ebute
Metta.

I look at Txhibit "T1" the description of the
land therein 1s similar to that in Exhibit "ot
which has a plan or sketch annexed. With the plan
on "T2" I can identify the land described. I do
not know extont of Botanical Garden on "T2" nor
clay pit. The brick plllar shown on the plan is
not there either. The causeway on lagoon 1is still
there and the point at which it meets the land is
still therc and can be used as a starting point for

tracing the land on the ground.

On Exhibit "V", the line indicating the bound-
ary of the land by the lagoon is taken at high water
mark. :

Vhen tide rises the water will cover dry land
if the land is flat. The spread of the water on
land which 1s dry at low tide is not uniform when
tide rises. _

The bridge or causeway shown across lagoon on
"T2M 1s not visible now but the points at which it
started are still visible. I mean that the first
pler of the bridge is on firm land not in the waten
it 1s on edge of the lagoon. I can see where road
ended at edge of lagoon (I mean road which went
over bridge%. The Denton Causeway has replaced
that bridge. Where the present Denton causeway
meets the mainland at Ebute Metta 1s the same point
as indlicated on "T2" as being point where bridge
met the land, The existing causeway 1s of course
much broader than the old bridge. I can tell where
the bridge ended on mainland because the old road
at Ebute Metta leading to the bridge is the same
as now leads to the causeway. As we know width of
road, we know middle of road which was also middle

- of old bridge, I remember the bridge when it was

in existence, it Jjoined the road on Ebute Metta

side 1n middle of the road, On plan or sketch on
"ret there is no mention whether the outline of lag-
oon was marked at high or low water. I do not know
whether the of land shown on right of
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34,

causeway or rather bridge shown on "T2" has been
filled in and whether the outline is now the same
at the spot. I can find point marked'orick pillar"
on "TR2M" glthough outline of lagoon has altered or
been altered by reclamation.

On plan "T2" I have also the railway line and
the corner of the space marked as "Town Site',
From the latber, when found, I can trace the plot
of land on the ground, in fact I did not need to
do this in present case because there was the des-
cription in the certificate of title which gave
further guidance.

Looking at Exhibit "O", I see the plan, which
is to scale. Starting at spot marked Denton Cause-
way I can trace the outline on the ground and can
relate the land tinged yellow to plan "A" where the
land is edged yellow.

On Exhibit "R", is shown the causeway (which
when plan was made was still a bridge’/; to left of
slaughter house i.e. on side away from bridge was
swamp land.

Looking at plan on Exhibit "O" I say that the
boundary on lagoon at Denton Causeway 1s on firm
land which does not change, so on Exhibit "Q'" I see
no reason to Jjustify saying that outline of bounde
ary on lagoon may have changed and this affected
the tracing of the whole area, I cannot say wheth-
er lagoon outline on "O" was high tide or low tide:
the difference would, in any case, be very small,

Swamp land on "R1" to left of slaughter house
is covered by water at high tide only.

Latrine on "Q" (in 1945) was slaughter house
on "R1",

Water recedes from swarp at low tide; even at
high tide there i1s not a smooth sheet of water on
the swamp; the water lies in pockets.

RE-EXAMINATION :

I did not in this case survey on the ground
or trace on the ground the arcas described in the
certificates of title. What I did was to trace
the areas on the 1945 map marked "V'. I explained
vesterday what the red lines were. I did not plot
on Map "V!" the area described in Exhibit "T%, The
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sreen line on "V!" reopressnt areas mentioned inT1"
and "',

(KAYODE objects to last question and answer - BATE
explains thot area described in "T" was acquired
carlier than that in "71" or Mot (thesc are the
came) and "T!" is included in area "TLW or "T2t)
Court allows auestlion and answer.

Ho. 13

LEVIDENCE of CHRISTIAN MACAULAY.

CIIRISTIAN MACAUILAY, sworn on Bible, I am land
Officer in Land Department, Lagos, Been there
since 1947. I knew a Mr. Benjamin who was a

I know him even before I

I knew him also while I
was at Land Department. This is certified copy of
his death certificate (marked "X"). He died in
1950, I know Mr. Benjanint's writing. I had occas-
ion to see 1t often. Mr. Benjamin retired from
Government Secervice before I joined it but he used
to come to land Department and was in private prac-
tice. I think he retired between 1916 and 1918. I
am in charge of the land record of Colony Section
alt Lands Department. I now tender Schedule relat-
ing to acquisition of land at Ebute Metta prepared
by Mr. Benjamin 1In 1907. It is a Schedule of Com-
pensation and refers to a plan on which plots are
marked. (No objection) marked "Y" and admitted.

government Surveyor.
joined the Department.

I also tender plan made by Mr. Benjamin. It
is signed by him but no date appears on the plan
which 1s old and rather dilapidated and patched up.
Marked "YL" (no objection by Kayode) and admitted,

CROSS-EXAMINATION.

I cannot say whether Benjamin's signature on
"Y1" is much more recent than the other writings
on the plan. The other writings (indicating and
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describing blocks etc.) are in drawing ink while

the signature is in ordinary irk. It is difficult
to say whether the inscriptions in drawing ink are
faded as compared with the ink of the signature. I
agree that the drawing ink has faded; this 1s an
old map. The signature is in ordinary ink and I
cannot say whether it has faded. It is my experi-
ence that drawing ink does fade.

There is no express indication that "YU and
W1" are related. I deduce thalt the two go together
because Mr. Benjamin was the author of both.

"YI" is the only plan on record roferring to
Ebute Metta plots made by Benjamin., There are
plans made by other Surveyors of other areas in
Ebute Metta. I now explain that Benjamin  made
plans of other parts of Ebute Metta but "Yi" is
the only one by Benjamin of the particular aiea
depicted.

No re-examination.

For contimuation to-morrow 25th July.

EVIDENCE of CHARLES STUART GLOVER.

FRIDAY THIL 25TH DAY OF JULY, 1952.

MR. KAYODE points out that Ir. Glover has been in
Court throughout the case. Court points out that
the matter was gone into and a r»uling given at be-
ginning of case, MNr. Kayode now says that Mr.
Glover was not only in Court when plaintiffls case
was heard but when defence witnesses were called -
Court points out that attention was not drawn to
this at the time but adds that original ruling
contemplated presence of this witness in Court
throughout the hearing.

CHARLES STUART GLOVER
Colony Land Officer.
ment since 1946,

sworn on Bible. I am Acting
I have bezn at Lands Depart-

Land comprised in claim (a) 1l.e, described in
paragraph 6(a) of Statement of Claim is Crown Land,
Part of it was acquired at wvarious dates (the
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western part) hetween 1896 and 1899 by compulgory
purchase. The Ilastern portion was acquircd in
1901 by compulsory purchase. Therc are two certi-
ficates of title covering the whole of land in
claim (a) and also other lands. They are Exhibits
"oM and "P" dated 18/4/1899 and 22/4/01 roespectively
The certificate marked "P" includes area to which
ot applies.

Looking at Ixhibit "Q". The yellow lines en-
close area covered by "O!", The red lines donote
area covered by Exhibit "P", The blue lines denote
area of claim (a) which is partially within the
yellow lincs and wholly within the red lines.

I have been able to trace very little about
payments. I have discovered one or two old papers.
For example here is a minute paper of 1897 dis-
covered amongst old records at the land office en-
titled"Lagos Railway - Valuation of houses expro-
priated on Iddo Island". Inside is a  1list  of
payments made for land ctcs by expropriation
Commissioner March 16th to May 1l2th 1897. At date
March 18th 1897 appears name of Chief Esugbayi
Oloto with the sum of £70 opposite the name. The
ninute paper is admitted as BExhibit "z".

Another minute papecr of 1910 - 1911 dealswith
land mainly outside present claim but there is
reference to the price paid for solid 1land in the
neighbourhood in 1899 (paragraph 10 of minute of
the 13th March 1911).

Mr. Kayode objects on ground that this docu-
nent is irrelevant. It deals with land on far
eastern side of Iddo Island. (Mr. Bate explains
that he wants this document produced only for the
purpose of establishing value of land at the time).
Kayode submits that the document 1is inadmissible
because land referred to in document 1is not land
with which this case is concerned and also because
writer of the minute did not purport to record
something he knew personally and had done in the
course of his duty but merely quoted a value for
purposes of comparison.

BATE relies on Section 13 of Evidence Ordinance
and also on Section 90(5).

Court refuses to admit the minute paper because
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lst, the value mentioned refers to land "in the
nelghbourhood" of land with which we are concerned;
2nd, it is not at all clear that writer of the min-
ute set down what he personally knew or what 1t
was his duty to record.

I have a letter dated 13th November, 1899.
This letter was extracted from a Government file
for the purposes of a previous case. This letter
is addressed to the Governor anil Commander in Chief
and was written by one Alfred lMalomo for Chief 10
BEshugbayl Oloto, Abore of Iddo, Bawmgbose and Akelu
Gilwa .

KAYODE objects to production,

BATE informs Court that the use he wishes to
make of thils document is to show that the Olotos
knew and recopgnised that land cn Iddo Island had
been or was being compulsorily acquired by Govern-
ment.

At this stage witness explalins that he obtaln-
ed the document from a file about 1948 for use in 20
a previous case. That file was not produced in
Court because it was irrelevant to the matter. Now
the file is mixed up with thousands of old files,
The document remained in Court., Kayode says that
materiality of document was not pleaded mnor is it
relevant., After hearing Counsel I decide that the
document 1sg admissible for the purpose of estab-
lishing knowledge on part of the Olotos 1in 1899 of
the compulsory acquisition going on on Iddo Island,
and for no other or further purpose. 30
Marked "AAN,

I produce report addressed to the Honourable
Acting Colonial Secretary 16/12/1896 and  signed
M.R. Menendey. This report was extracted by me
from an old file for production in Court in another
case. The file is now stacked with thousands of
others and would be difficult to trace. This re-
port remained in Court until withdravn and since
then it remained in my custody.

Mr, Kayode objects to production of this re- 40
port. No indication who Mr, Menendey was and what
his duties were. No relevancy. Also Section 90(3)
of LEvidence Ordinance, Cap. 63,

BY COURT:; 1Is a person who advises Government in a



10

20

30

40

39,

casc when Government is acquiring land, an inter-
estod party within meaning of Section 90(3) Cap.
63?7 - KAYODE says yes.

igsuc of value was not raised
Not admissible because mat-

KAYODE adds that
at all by defendant.
criality not pleaded.

IMr. BATE before replying asks to put 2 ques-

tions to wltne in order to have a baslis for his
submlssion,
WITNESS: The date of the first certificatedl

title in respect of land acquired at Iddo Island is
16th April, 1899 (Exhibit "OU),

BATE asks that document be admitted on 2
grounds. First because compensations mentioned in
report were obviously in respect of land acquired
prior to 1899 and covered by certificates of title,
issued for that year onwards. Secondly because the
report shows that Chief Oloto was fully aware of
what was going on on the island in the way of ac-

quisition by Government and payment of compensatiom.

Court admits document only for purpose stated
by Mr. Bate as second ground. Marked "BB",

I tender another report dated  12th Jamary,
1900, signed Frank Rolhnweger who appears in a
notice in a Gazette of 1896 as Acting Colonial
Secretary. This report follows on to report'BB"
No objection; Marked "cc'.

Photostat of Government Gazette marked "cC1"

I tender original of report of Commission of
Enquiry "On value of lands expropriated for Railway
purposes at Iddo Island and Ebute Metta'. The re-
port deals only with Iddo Island. Report was 31gned

by Black, Rennington and Handing.

KAYODE objects to production: Submits report
is not admissible because not material, Also by
reason of Section €0(3) of Evidence  Ordinance
(Submission based on Section 90(3) of Cap.63 is re-

jected by Court).

COURT admits report.
Marked "DD'.
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Paragraph 2 on page 3 of Exhibit "DDM" relates
to selgneurial right of Oloto Chief on Iddo Island
and refers to a claim of £200 by Chief Oloto in
October 1899, Also refers to application in Janu-
ary 1899 by Chief Oloto for a Crown Grant.

I tender a minute paper of 1908 relating to a
claim of £5.,16.1d for compensation in respect of
2244 square yards at Iddo covered by Crown Grant
No. 194 Vol. V acqulred by Government under Notice
No, 186 of 1899; the sum of £6.10s. having been 10
pald in 1899. The recelpt of Mary Franklin date
25/5/11 is in this file for the sum of £5.16.1d
and recites above facts.

KAYODE objJects to receipt. Same objection as
before. lo disclosure of material fact in pleading
because defendant did not expressly dispute value
in his pleadings. ObJection overruled.

-~ The minute paper is marked "EE" but only the
recelpt signed by Mary Franklin will be considered
as evidence in this case - 20

The value mentioned in receipt EE works out
at £24 per acre,

As to areas mentioned at (b),(a),(e),(£),(s),
part of (h), part of (i) of paragraph (6) of State-
ment of Claim. All these areas are Crown land.

In August 1903 a certificate of title covering
a very large area in Ebute Metta was granted ("T1M
and "T2!" are the same certificate as already noted)

On map Exhibit "W, +the green line encloses
the area covered by WrlW, and "T2", The Plaintiffls 30
claim set out in (b),(d),(e),(f) and (g) refer to
areas marked with the corresponding capital letter
on "V" and enclosed by blue lines: a part of the
green area on "V!" has been relinguished by Govern-
ment as a result of the Glover Settlement Ordinance;
possession had never been taken of such part and
there were endless law sults.

Part of area "H" and a few square yards of
area "I" also fell within the green lines on "V
i.6. are covered by certificates of title "T1M and 40
o

Certificate of Title No., 10.10 Vol.l of 14th
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July, 1891 rclates to a parcel of land which
according to the skecteh attached to the certifi-
catc ol title fits into the top portion of areca
"B" (i.c. northern portion on map "v"), I have sat-
isficd mysell that land described in this certifi-
cate of title covers the northern part of area
marked "B" on map "V!", The distances agree within
one or two feet.
No objection. larkecd "Fpt,

On southern part of sketch on "Fp! appear words
"Government Garden" (Outslde the area covered by
the certificate). The area thus marked "Govern-
ment Garden" is part of area "B" on map "', I
deduce from "FF'" that the northern part of area
"B must have been acquired before 1891 and the
area south of it i.e.
"vi' was already in Government!'!s possession
the certificate of title was issued in 1891.

when

Records at Land Department of transactions
prior to 1907 arc very sketchy; very little re-
corded. There are documents but it is almost
impossible to say to what they refer; never been
sorted out. No other record bearing on claims at
(a) and (b) of paragraph 6 of Statement of Claim.

(Lateness of hour., Examination in Chief to be
continued).

Ad journed to 1lst and 2nd October next.
WEDNESDAY THE 1ST DAY OF OCTOBER, 1952.

EXAMINATION IN CHIEF resumed -
CHARLES STUART GLOVER, sworn on Bible, deposes in

English.

COURT asks witness whether £24 per acre was
what he stated as being value of land deduced from
receipt "EE". Witness says that he said about £12
per acre.

Land mentioned in paragraph 6(c) of writ is
marked "C" on plan "V", I could find no record as
regards area marked "C", This land is
known as one from which soil was extracted - for
use at Governmert brickfield at Ebute-Metta. In
1905 another piece of land nearby was acquired. It

the rest of area "B" on map

generally -
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was acquired for use also as a clay pit. I deduce
that this new plot was acquired because the clay-
pit at area marked "C" on plan "V" was exhausted
(Kayode objects to this last answer; 1t is mere
deduction). Court upholds Kayode's objection.
Area marked "C" was known as the Goverrmment clay
pit; 1t was in fact an excavated area, I saw it
being filled up by Town Council, The Councll have
permission to dump refuse there.  Area marked '"CU
is not covered by certificate orf titles "T" and
" v, Government acquired in 1899 lands mentioned
in Exhibits "S" and "S1": the two areas acquired
are contiguous and are bounded by the red line on
plan "V", Areas "ER, MM NGN on west side of plan
"y", were acquired in 1903 compulsorily:; certifi-
cate of title which covers them is "T1", Boundary
of land covered by Exhibit "T1" is shown green on
Exhibit "V". I have here a book containing a re-
cord of acqulsitions. It 1s called acdquisition
Record Book for Ebute Metta. Books 1like this one
are still kept. The earliest dates back to 1906.
This one covers approximately period 1911-12. Look-
ing at p.53 of this book; in fact at page 53 to 67
the entries refer to land mentioned in paragraph 6
(e}, (f£), (g) of summons. On page 58 there is a
plan from which I can identify the land described.
This plan refers to entries on pages 53-67 of the
book (Witness points out on plan at page 58  the
main features which appear on plan "V!" 1in respect
of area "EW, Wplt  ngt_  This Wesleyan Chapel at
page 58 obviously corresponds to Methodist Church
on plan "V" area marked "G'". The names of street
also correspond). The entries in this book record
the history of the plots referred to. As regards
land acquired for use of rallway the compensation
was paid by Railway on a certificate delivered by
Commissioner of Lands. Mention of such certificate
is made in this book and also amount of compensa-
tion and person compensated. I have not been able
to find the receipts at the Railway Department be-
cause they have been burnt. On plan "Y1, building
shown above Roman Numerals IXX is obviously the
same Methodist Church already pointed out on plan
NV and at page 58 of this book (Acquisition Record).
Ondo and Jebba Streets also appear on "Y", but I
would explain that when Railway Compound was erect-
ed 1t severed continuity of these streets which
nowadays are nameéd in sections i.e., Ondo Street
West, Ondo Street East for example. The Roman
numbers indicate numbers given to Glover tickets.
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This book wag kopt by Land Department and 1s still In tho

in the custody of the Department i.e. Colony Land Supreme Court

Offico. of Nigeria
Lagos Judicial

Mr. KAYODE objects to production of this book. Division

I admit the book after BATE calls attention to A

Scction"12% of Evldence Ordinance Cap. 63 Book No, 14

maried TGGT. : Charles Stuart
Glover,

Now as regards areas "H" and "I" on plan "V!,
which corregpond to sub-paragraph (h) and (i) of 1st October,
paragraph 6 of writ of summons, part of "H" and 1952,
gmall part of "I" are covered by certificate of
title "T1", I have here a certified true copy ol
a certificate of title datcd 7th February, 1893,
relating to land constituting areas "H" and "I" on
plan "W" (marked "HH") Exhibit "HH" has no plan
attached to it. The verbal description set out in
"H" is not adequate to enable boundaries to Dbe
identified but it is sufficient to enable me to
determine that it relates to an area which is vhere
areas "H" and "I are now marked on plan "y". I
can deduco from description "HH" that it describes
land on part of the land in areas "H" and "I" on
plan "V" and probably more extensive than "H" and

nrn,

Examination
- continued,

Land claimed in paragraph 6(k) of writ of
surmons is railway track from Iddo to 0dl-Olowo.,
Parts of the track on Iddo Island were acquired
and are covered by certificates of title marked
nomt and "p" (1899 A.D. and 1901 A.D.) That part
of area referred to in 6(k) of Summons which be-
gins at northern end of Denton Causeway on main-
land and extends to Oke-Ira Street was acquired
compulsorily and covered by acquisition notice of
1899 ("S" and "S1") arnd is within area of main
certificate of title of 1903 (Exhibit fT1M), As
regards payment of compensation I can establish
them by producing a plan from records of Colony

" Land Office purporting to be made by Macaulay on

27th Janmuary, 1897, showing small plots of land
owned by different persons in neighbourhood of
railwvay tracking and railway compound at Ebute-~
Metta, Names of owners of plots are marked on
this plan (marked "II). I can identify a number
of the names on plan "II" with corresponding names
on Schedule Exhibit "Y' which mentions plot number;
from that plot number the plots can be seen on Ex-
hibit "YA"., I conclude that when Mr. Benjamin pre-
pared "Y" and "Y1" he must have  considered  the
earlier plan "IIM,
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_ I have also a Schedule of valuation for pay-

ment of compensation for land acquired for rallway
prepared in 1899. There is a copy on reduced scale

of plan "II" attached to this Schedule. The Sched-

ule purports to have been signed by Commissioner of
Lands (Mr. Rowsey?). No objection to admission.

Marked "JJ"., Exhibit "JJ" comes from the records

of the Department, I found ranes and figures in

"JJ" which correspond almost perfectly to items 1

to 76 of Benjamin'!s Schedule "YU, 10

The order is not the same but the names can

- be traced. I tabulated my findings for ease of

reference. This is the tabulation which I tender
(No objection marked "Ki", The left-hand half of
Exhibit "KK" rclates to Exhibit "JJ"and right hand
part to Exhibit "YW (Witness demonstrates to Court
and counsel). Notes at bottom of Exhibit "KK!" in-
dicate the instances where reconciliation is not
complete or quite complete. I conclude that
Benjamin's 1list shows compensation in respect of =20
lands at Ibute Metta and Rowsey's list indicates
that 1t was in 1899 that valuationswere made,
(Kayode submits that inferences cannot be drawn by
witness. Xayode 1s right and Court will take care
to arrive at its own conclusions). Items 1-76 of
Benjamin's Schedule (Exhibit "Y!") relate %to the
land included in area mentioned in paragraph 6 (k)
of summons and land contiguous to it. :

I produce certificd copy of entry of death in
General Register kept at Somerset House recording 30
death of Matthew Olfert who was a Surveyor omployed
by Survey Department in Nigeria., He died in 1937.
Marked "LL". I have here a Schedule of valuation
of property at Ebute-Metta West side made on 9th

- March, 1904, and signed M. Olfert, This schedule

is part of records at Colony Land Office. (Tender-
ed - no objection)., Marked "MM". ~The items on
"MM" are identifiable with items 77-128 on Ben jamin's
schedule "Y', The order of names on both 1is the
same. Numbering of plots on Olfert!s schedule must 40
refer to some other plan but names on "Y" and "MM"
are easlily recognized.- In a number of cases the
amounts mentioned by Olfert in MM" are lower than
those mentioned in Ixhibit "Y', Olfert dealt with
valuation of improvements only: Benjamin'!s sched-
ule from No. 77 onwards where Benjamin indicates
that expropriated owners received land and noney
in compensation, the sum mentioned 1s same as
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appears in Olfert!s schedule. In a number of cases,

Benjamin's schedule shows that no land was given
in compensation, in such cages the amount mention-
od in IExhibit "Y" 13 greater than that mentioned
in Exhibit "ipit, Thus in Exhibit "y" after item
77 the flrst item where rnioney only was pald is No.
83: the name of person compensated appears in item
15-20 of Olfertt's 1list (MM) where it is recorded
that amount of £68 was paid (as recorded in "y")
but also shows that Olfert's part of the valuation
caime to £35.12s.9d, V/ith regard to land given in
compensation to expropriated owners, as mentioned
in Benjamin's schedule "Y", I have made searches
found a number of Crown Grants. From No. 77 on~
wards in Ixnibit "¥Y" the majority of owners re-
celved money and land: the Crown Grants I have
traced are identifiable by area or name or both
with land mentioned in Benjamin's schedule "Y" as
belng given in compensation. I have made a 1list
of such Crowvn Grants and tender it (Mr. Kayode
ob jects on ground that this list is the result of
searches made by wltness and that 1t should not be
admitted without the Crown Grants belng produced.
Mr, Bate states that it would take a long time
and cost much money to produce the Grants; he adds
that he would gladly satisfy Mr. Kayode that the
Crown Grants listed by witness do exist. Moreover
Mr. Bate refers to section 94 of Evidence Ordin-
ance paragraph (e) and section 96(e) and Section
108(a)(i1i). I have in Court copies of Crown
Grants to persons mentioned in items 125, 210 and
172 of the lists prepared by Mr. Glover). Mr.Kayode
suggests that witness should only have mentioned
Crown Grants of land made in part compensation in
respect of land acquired for the railway line; he
suggests that there could not be more than 9 or
10 such grants. Witness states that it would be
very difficult to do what Mr. Kayode suggests.
Difficulty is that he camnnot put the space where
railway track is on Benjamin's plan (Y1l); I cannot
do so wilth exactitude., Body Lawsonl's plan Exhibit
n"g" could not be superimposed on Benjamin's plane.
What we have been endeavouring to do is to show
that land, on which the railway track is, has
been acquired and pald for (i,e. land on either
side and including the track), and if we succeed
the case for the defendant would be made out. (Mr,
Bate agrees that he has been attempting to estab-
lish acquisition of a mich larger area than that
covered by railway track),

Examination to be continued to-morrow,.
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THURSDAY THE 2ND DAY OI* CCTOBER, 1952,
CHARLES STUART GLOVER still under examination
in chief; is reminded of his oath -

(When Court adjourned yesterday it had not
been decided whether the 1list of Crown Grants pre-
pared by witness was admissible. Mr.Bate now says
that he will re-shape his question in order to
avoid possible difficulties),

For item 77 onwards on Schedule "YU, land
compensation was made wholly or in part in 9 out of
10 cases. I produce certified copy of Crown Grants
registered as No.1l89 page 376 Vol. 34 dated 1l2th
August 1904. Marked MIN" (Wo objection by Kayode).
I also produce Crown Grant (certified copy ofg
registered as No. 217 page 432 Vol. 34; grant dated
25th August, 1904. Marked MWNN1%,. T also produce
another certified copy of a Crown Grant registered
as No. 163 page 325 Vol.46, date of grant 29th Sep-
tember, 1905 (marked "NNZ") I can connect these
Crown Grants with land mentioned in Exhibit "Y" as
beling in compensation.

Ekhlblt "NN" is a grant to Atomba who is men-
tloned in item 210 in Exhibit "Y".  The members
mentioned in the column opposite item 210 in "y"
have enabled me to trace the land on an old plan
and to compare it with plan on Crown Grant "uN!,
So, besides the similarity of names, I have estab-
lished that the Crown Grant covers land referred
to in item 210,

By same process I have related Crown Grant
exhibit MNN1" to item 172 on page 5 of Exhibit "y"
and I have related land covered by '"NN2" with item
125 at page 4 of Exhibit Wyh,

Exhibits "NE", "NN1", and "NN2" are copies of
three of the Crown Grants I discovered; I discover-
ed numerous others but have not obtained certified
coples.

There are a few gaps in Exhibit "Y1", that is,
small positions about which I have been unable to
find anything. Where the plots are marked out and

nurbered on plan "Y1" I can easily relate it to
Benjamin's schedule "YU, The area dealt with in
Exhibits "¥Y" and "Y1" includes the whole of the
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ralilway track between Denton Causeway and Oke Ira
Road. Between the last mentioned point and 0di-
Olowo the longth of track is about 3% miles. That
last section was acquired under the Public Lands
Ordinance; 1t is covered by certificate of title
"W of 18th April, 1899 (sketch indicates the
Oloto's boundary). I have not been able to trace
any rcecord concorning compensation paid in respect
of this last mentioned sectlion of the rallway line.
I tender a written valuation made by me of value
of lands in respect of which compensation i1is now
claimed: I did my best to value as at date of
acquisition.

(Mr. Kayode states he objects to evidence
being given of the value of the land at time of
acquisition. Ho objects on the ground that this
is a material fact That was not pleaded. Court
overrules objection because, in the circunstances,
the general denial in paragraph 8 of defence was
sufficient to warn plaintiffs that the figures
quoted by them were not accepted).

Witness continues. Area (i.e. area mentioned
in paragraph 6(a) of writ of summons) consists of
swamp 7.771 acres out of a total of 11,341 acres.
I value the dry land at £15 per acre and swamp
land at £10 per acre Total £131.5s.2d,

I have been specially connected with valuatim
of Lands in Nigeria for about seven years. Been
connected with land management in England for about
twelve years. In this case I relied on comparison
on records of contemporary prices, for example Ex-
hibit "EE" which indicates an average of about £12
per acre. Another document on which I relied is
Exhibit "DD" where (on 3rd page) value of £15 per
acre is mentioned: this report "DD!" dealt with
land on Iddo Island. That report was made in 1901.
I have here a decision of W.,A.,C.A, dealing with a
case where compensation for land on Iddo Island
was claimed (W.A.C.A. 3388 Morenikeji v. The
Attorney-General) that decision was delivered in
1951,

(Mr. Kayode objects to production of copy of
judgment on ground that it is res inter allosacta.
Mr. Bate does not insist.)

I took into consideration certain recent de-
cisions of the Courts in Nigeria bearing on
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4:8.

compensation for land on Iddo Isgland. I reached
conclusion that £15 per dry land and £10 per swamp
land was reasonable compensation in 1900 or about
then.

Areas "BHU, lgn, nwph_oeptoupnongo (which
correspond to areas mentioned in the several sub-
paragraphs of paragraph 6 of writ of suwmwons) were
valued by me together. All acquired, according to
records, on or before 1899, Total is 50.372 acres
which I value at £20 per acre. I excluded Denton 10
Causeway for area "K', Total arrived at is
£1207.8s.10d.

As regards "EU, !'ph, oM, T took them together
because they were acquired between 1899 and 1903
(both years included). They are small areas and
are close together. Total area concerned 1s 2,285
acres. I placed value of 1ls per square yard which
yields total of £552,19s.5d. My grand total is
therefore £1891.13s,5d.

I wish to add that I also took into account 20
the sale price paid to the Olotos for land at
Ebute Metta (19th July 1901) by one Atitebi. I
have a certified copy of the conveyance which I
tender. The price works out approximately at £3
(three pounds) per acre. Copy tendered and marked
noot, I have another certified copy of a convey-
ance executed in 1902 for land at Ebute-Metta, north
of the land described in Exhibit "oo", sold by
Chief Oloto. Price works out at approximately
£3.1?s. per acre. Certified copy put in, marked 30
"OOl v, .

CROSS-EXANINATION by KAYODE.

I said that I have been Land Officer in Nigeria
for 7 years; this involves quite a lot of valua-
tion work. I have dealt with cases of purchase of
land; T see docunents and records dealing with
price of land; I advise Government in a large
number of cases as to current prices of land in
local market. In many cases Government or Public
Bodies come to me and seek my advlice as to value 40
of lands to be acquired.

At some stage I usually have to do with
Government acquisitions of land or sales. Any
Governinent Departuent before acquiring land must



10

20

30

40

49,

obtain Government authority and this means going
through us. The Commissioner of Land cannot: buylland
wilthout authorisatlon by Government. If, for ex-
ampleo, the P.W.D. werc to offer to pay a price
which i3 too high, the Commissioner of lands could
raise objections. In Lagos the usual procedure
would be for the Department to approach the Admin-
istrator of the Colony who then approaches the
Lands Department and the¢ file then goes to the
Chief Secretary.

I now correct my evidence in chief on one
polnt: I had 7 not 12 years experience before I
came to Nigeria. My experience concerning valua-
tion was more indirect than direct before I came
to Nigoria. The 7 years exXperience before I came
to Nigeria began after I left School. My family in
England own a lot of land, I had financial interest
in the land. I never acted as an independent valu-
er in England. Auctioncers, surveyors, valuers
land and estate agents, (who act as valuers) in
England, belong to professional associations.

As regards arca "A' I based myself mainly on
the documents already tendered in thils case. I
also relied on the contents of other documents
(Witness says that '"relied" is not correct word):
I consulted other documents so as to gather data,
I agree that I arrived at a conclusion as to value
of arca "A" by consulting certain of the exhibits
and also other documents, and nothing else. Apart
from contents of Exhibit "DD" I have something to
gulde me as to value of dry land on Iddo Island.

Document "DD"does not show that the Olotos
took part on the inquiry. There is nothing in the
report (Exhibit "DD") itself to show to what lands
it applies: it can be deduced that the inquiry
was held in respect of land covered by the certi-
ficates of title "O" and "P", There is nothing in
Exhibits "O" and "P" connecting them with Exhibit
"DD", From the contents of "DD'"one cannot say that
the lands referred to therein were In fact acquired.
As regards areas "BM, NGW, WDN_ ngn o owpiongn o7
relied for valuation on Rowsey'!s report (Exhibit
"JJ") made in 1899, Rowsey's report does not cover
arca "B". Area "B" is not far from the Apapa Road
but does not touch it. The northern part of aroa
"R is connected to Apapa Road by Atitebli Street
and Bontanical Gardens Road, Botanical Gardens Road
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is only a foot path; I cannot say whether in 1939
it could be used by vehicles, I have not visited
Botanical Garden Road for several years; it used
to comnect Magilstratel!s Court with Apapa Road. I
did not know that Atitebl family were customary
tenants of Oloto family. I did not know the rela-
tions between Atitebl and Oloto. families at time
of the conveyances.I was in Court when a menber of
the Atitebi family gave evidence: at that time I
had not found Exhibits "0O" and "O0OL". I am in-
clined to think that I have come across at least
one Crown Grant in Nigeria where 1t is stated that
consideration was paid tp Government. In majority
of cases no conslderation is mentioned, Prior to
1906 there were plenty of Crown Grants. To my
knowledge Crown Grants in Ebute-Metta were mnot
issued to confirm rights of persons in possession:
on Lagos Island Crown Grants were issued in con-
firmation of the rights of occupiers, I have heard
of the Wright estate but do not know what its
boundaries were. It is likely that Moloney Street,
Macallum, Carter and Wright Streets (see Exhibit
ty") stand on what was known as Wright's Estate
but I cannot be certain, I do not know what I know

as New Town formed part of the Wright's estate: in

effect, I have to make same answer as I gave with
respect to Wright's estate", I do not know whether
Wright'!s land were conveyed to him. New Town 1is
part of Ebute-Metta; I have heard that the Oloto
family originally owned the whole of Ebute-Mette.
Exhibit "™NN" is a Crown Grant of land which  1s
stated to be in New Town. I know that a good num-
ber of people holding land at New Town derive title
from persons to whom Crown Grants were made. As
far as I know Wright or his family have not claimed
that they held thelr land under a Crown Grant.

New Town was Crown land., Government acquired
New Town and the acquisition is covered by certifi-
cate of title "T1M,

Exnibit "NN1" is a conveyance of land. I have
heard that Governor Glover settled IEgba refugees
on what is now known as Glover Settlement at Ebute-
Metta with the consent of the then Chief Oloto. I
have heard that Governor Glover asked permission
from the then Chief Oloto to settle refugees on
Oloto land at Ebute-Metta, Chief Oloto agreed, the
land was laid out in plots and denoted by numbers,
refugees were given tickets bearing the number of
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the plot cssigned to thems I thought that settlo- In the
ment of Glover rofugees began in 1870 not 1867 as Supreme Court
suggested by Coungel. of Nigeria
Lagos Judiclal
Division
To be continued Monday 6th and then on 9th —_
October 19562, Defondant!'s
Evidence
) No. 14
MONDAY THE 6TH DAY OF OCTOBER, 1952, Charles Stuart
Glover.
CHARLES STUART GLOVER, rcminded of his oath, ans- 2nd October,
wers questions of Kayodc who continues cross- 1952,
examination :-~
Cross-
examination
-~ continued,

I am not in position to produce any record
establishing payment by Government of land within
area "A" (i,e. area referred to in paragraph 6(a)
of writ of Summons). 6th October,

1952,

Exhibit "Z" is entitled "Valuatlon of houses
expropriated on Iddo Island"; there is nothing in
the correspondence to show whether the land on
which the houseg stood was also valued. I am unable
to say whether the valuation covered the land too.

Exhibilt "Z" does not purport to be more than a
valuation i.e, 1t does not show that payment of
values arrived at was made. I do not know what
were the reactlons of the owners whose buildings
were valued as shown in Exhibit "g'", I remember
that in 1946 Govermnment pald about £32000 for about
225 acres at Ikoyl: this was fixed by the Govern-
ment; I believe original offer was in neighbour-
hood of £9000. _

I have not heard that between treaty of ces-
sion and 1899 the Government was under impression
that Island of Lagos and Ebute-Metta was vested
absolutely in Crown i.e. that Crown was sole and
full owner. I have read Tew's Report and read
para,.1l0 of Part I, am not prepared to accept
view therein expressed. I have also read paragraph
14, My view is that up to time of Onisiwa case
Government held view that Crown held the radical-
title or reversionary rights on the land. (In vol,3
Nigerian Report there 1s the case of Amodu Tijani

~ v. Secretary Southern Provinces at page 50). I

have read paragraph 9 of Part I of Tew's Report
which follows mention of the Amodu Tijani case. I
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| plaintiff in present suit;
believe that Otto village was movea from east to

o2,

am sorry to say that I cannolt agree with Mr., Tew's
view and do not understand how he came to express
it. I know that Crown Grants of land on Lagos is-
land were issued before such land had been acquired
by Govermment. I agree that a large portion of the
land covered by certificates of title "T1M" and "Te!
was never taken possession of by the Government. I
have a good deal of evidence regarding taking of
possession by Government of some of the areas of
which Government did in fact take possession, not 10
of all, I cannot say whether Government took pos-
session of the land at the exact time when certi-
ficates of title were issued: I have no cvidence
to that effect, I know that railway line began to
be constructed in 1894 on Iddo Island.

Railway line runs to West of area we have
called Area "a" on Iddo Island. I have not found
any record of fact that Government took possession
of area "A" at any specified time; I have deduced
from the fact that Raillway line was begun in 1894 20
that land in the mneighbourhood was also occupied.
Apart from certificate of title and date of laying
down of railway track I have no evidence of date
when Government took possession of Area M"AM,

In certificates of title "O" and "P" there is
no mention of time when Government took possession
of (MO and "P" include  area "A")

I know Otto village west of railway 1line on
Iddo Island, It is inside area covered by certifi-
cates of title but outside the area "A" claimed by 30
it 1s Crown land. I

west of Railway line. Certificates of title "O"
and "P" cover areas that overlap: one area includes
the other. Exhibit "BR" throws difference between
amount of compensation claimed and amount offered
on valuations of Mr. Menandez,

I agree that Otto village used to be within
area "A" I know from the records at my disposal
that there were houses therc, but I have no further 40
particulars.,

(Kayode reads from Exhibit "CC").  Witness

answers:

There was more than one village on Iddo Island,
I understand that lMenandez investigated all cases
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of' ecxpropriation on Iddo Island; Rohrwager con-
tinued the worlkk. I have no reason for thinking
that compensation orlffered by Government for acquis-
itions on Iddo Island were below the then market
value.

In Ixhibit "BB" page 2 there 1is a paragraph
in which Menandcz mentions price offered for land
belng rather below abowe average public auction
prices of last few years, excluding 1896:; I under-
stand it to be a justification to effect that price
offered was not excessive.

, I lmow the purpose of the 1905 acquisitions by
Govermment at Ibute-~lletta., I know this from rccords
in my office., Tho 1905 acquisition was of land
near area "C" (i.e. area mentioned in paragraph 6
(¢) of writ of Summons). Records leading up to
1905 acquisition contain references to the exhaust-
ion of the "old clay pit" at area "G, I know of
no other old clay pit referred to as the Government
old clay pit at Ebute-Metta., I know of a clay pit
at head of Yaba Canal.

Cross-examination to be continued to-morrow.

TUESDAY THE 7TH DAY OF OCTOBER, 1952

CHARLES STUART GLOVER, reminded of his oath.

I have that committee he was appointed to
consider certain questlions concerning land in Lagos
and as a result of its report on Title +to land in
Lagos published in 1939 and a report by Sir Mungn
L. Tew certain Ordinances were Passed (Report ten-
dered - No objection marked "PP"), I have heard
that the Oloto Chieftancy Tamily claim to be the
original owners of all the land at Ebute-Metta. I
have heard of another family who contest the
rights of the Olotos on Ebute-Metta; the name of
the family is 0jo Oniyun. I do not know the fact
of the dispute between the two families. With re-
gard to Exhibit "DD" I agree that I have found no
record of any challenge by the expropriated owners
and there 1s also no records of payments made. I
deduced that compensation in respect of lands
bought for Railways was paid by Cashier of Railway
Department because certificates were issued by
Commissioner of Lands to the effect that payment
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could be made and I presume that such certificates
were taken to Railway Department by the payees be-
cause the Rallway funds would have to be used to
pay for Railway land,

Ixhibit "MM" deals with valuation of housecs.
It is Olfert'!s list. Some of the items therein are
the same as in Exhibit "¥"; I explained this more
fully earlier in my evidence.

There is no writing in Exhibit "y" showing
that payces had reccived and signed for compensa-
tion.

Mr. Benjamin was surveyor. The Survey Depart-
ment and the Lands Department have on several
occasions been merged and then been again separated,
When Benjamin compiled Exhibit "¥" I do not know
how the two Department's stood. Generally speaking
if Bonjamin was not a member of Governnent service
I would not expect hin to prepare a departmental
record, Apart from "Y! and "V1", I have seon no
record to effect that Benjamin was comalssioned to
undertake work for Goverrment.

RE-EXAMINATION by MR. BATE.

In ny Department, Lands Department, we do not
destroy records. I cannot speak as to regards
other Departments in that respect.

I have seen a large number of plans signed by
Benjamin, where he describes himself as Government

Surveyor.

Case for Defence closed,

Ad journed till 9th inst. for addresses.
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DIFENDANT!S CCUNSEL'S FINAL SPEECH

THURSDAY 9TH OCTOBER, 1952.

MR, BATE addresscs -

Proposcs to refer to pleadings; then address
on plaintifif's case; and thirdly on evidence ad-
duced by defendant; and fourthly upon issues of
Law,

Paragraphs 2, 3, 6 of Statement of Claim,
Olotos claim title under native law and custom,
Very large sum claimed.

Rcads 2, 3, 4, 6 of Statement of Claim.
According to cvidence on Plaintiff's side, an aver-
age of 40 yecars exists between date of taking over
and date of clalm. Very strong and clear evidence
would be reguired to prove such a stale claim.
Iividence of title 1ls basic requirement in such a
claim; no satisfactory evidence of title has been
adduced. Alleged title from time immemorial does
not help plaintiff; what was necessary to prove
was that at time Government took the lands the
plaintiffs were entitled thereto. First Witness
when cross-examined stated that what he knew about
the lands claimed he had heard from Chief Eshugbayi
who died in 1906. This is old hearsay evidence.
Same witness admitted that family kept no record of
land sold and also intimated that he did not pre-
tend to know about the thousands of plots sold by
the Olotos. Remarkable evidence about area "J".

Claims stale. On average 40 years old. Area
mentioned in paragraph 6(a) was acquired by Govern-
ment in 1897, Area (b) in 1893, Area (c) in 1900.
Arca (d) in 1946. Areas (e), (f), (g) between 25
or 40 years ago but plaintiff not sure. Areas (h)
and (c{ in 1900, The 1946 date was menbioned as
date when Government moved a certain market place
from the land and transferred it elsewhere,

o effective step until 1948 to assert claim.
Bvidence of 1lst witness about possible claim 1in
future, in respect of Songo land, is illuminating.

Claim for user is not supported by any evi-
dence of value to be attached to user.,
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It would appear that claims in paragraph 6 of
Statement of Claim are for the freehold (see
plaintiffs valuer's evidence). No valuation of
user at all.

Under the Public Lands Ordinance, 1876, <gec-
tion 10(2) and (4) provides that certificate of
title confers indefensgible »ight and production of
certificate of title shall be a bar, In the 1903
the Public Lands Acquisition Ordinance, section 30,
makes similar provision. The existing Ordinance
does the same, Therefore no claim for user was
possible after dates of certificates of title.

No valuation of the freehold at relevant date,
even 1T such claims were entertaincd by the Govern-
ment. Chapter 185 section 15(8); section 17 of
the 1903 Ordinance above mentioned, Position in
1876 must be taken to have been the sane.

At any rate, valuecr's evidence did not bear
out figures in Statement of Claim in certain casos:
were much lower. On the other hand, value of
£40,000 mentioned in paragraph 6(k) of c¢laim was
altered to £100,560 ori valuer's evidence. Plain~
tiff's valuer has given evidence which does not
deserve notice: it 1s absolutely unreliable. He
valued in 1949 on Body-Lawson'!s plan but Body-
Lawson says he made plans at end of 1949 (see dates
on plens). Valuer placed value of £7000 per acrec
on land claimed in paragraph 6(h) of Statement of
Clain, Valuer's figures quite unreliable and in-
consistents. Valuer could not worl: out value per
acre,

Submitted that plaintiff's have not adduced
gufficlent evidence to support their clain.

Defendant's case is that all land mentloned
in claim was acquired by compulsory acquisition
except area (c), Thero ic evidence except in re-
gard to area "CW, that stops were taken to ascer-
tain what peyments of compensation had to be made.
This creates presumption that vayments were 1in
fact made.

Area "A", Iddo Island, covered by certificate
of title. See Menendez report, Rowsey report, re-
port of Commission of inquiry in 1901, a minute
paper Exhibit "zZY showing a payment of £70 to Chief
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Oloto; IExhibit "AA" from BEshugbayi Oloto, Ex-
tremely probable that compensation was paid.

No evidence bearing out paragraph (5) of’
Statement of Claim. Area "B" covered by certifi-
cates of title "2" and "T1", (1903). Still  no
clear proof of payment by Government.,

Area "¢V, ZILvidence 1s that Government took
this area in 1900 (area is 2.5 acres),

Area "D" covered by certificates '"T!" and "T1M
(1903)

Area "p!, MM, MG covered by certificates
"t oand "TLY (1903).

Record of Acquisition book (Exhibit "GG") does not,
it is true, establish actual payment, but it goes
a long way towards showing that Government took all

proper steps.

Arca "H" and "I". Evidence from Plaintiff is
that Government took over these areas in 1900, "H"
vpartly covered by Exhibits "T" and "T71" and  the
rest 1s, I think covered by Exhibit "HH!" of 1893,

Area "K" covered by certificates "O" and "P",
Same evidence applies as for area "A", Certificates
DIt and "T1" cover track on mainland (payment dealt
with in Benjamin's paper and Rowsey's papers '"X",
tyn, WgJgt"). Also Schedule Exhibit "MM" and Glover!s
reconciliation Exhibit "KK". The last section of
the track was covered by certificate of 1899 (Exhib-
it "Mi"); no direct evidence of payment as to this

last section.

Defendant as regards payment is entitled to
ormia prassumntur rite esse acta Government did
take all steps towards payment of compensation and
there is a strong presumption that the money was

paid.

Claim as to arca "J" was given up. If you
look at map "V". Plaintiff admitted that Govern-
ment had paid the people to whom Olotos had sold
the land. Remarkable that such a large area as
mentioned in paragraph 6(j) of Summons should have
been paid for ard not ncighbouring ones.

On Law. Petition of right does not lie when
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another statutory remedy providasd. The statutory
remedy exists In this case: petition of right
should be dismissed. Page 349 of Robertson's Civil
Proceedings against Crown. Bell's Crown Proceed-
ings (1948) page 3 paragraph 5. One of cases
quoted in Robertson (1851) 3 H. of L. 449 de Bode's
Case (E.R. Vol. 10 page 170). The other decision
was in 1872 26 L.T, Fubtz v, Queen at page 774;
L.R. 7 Ix, 365, re Canadian Fagle Q0il Co. v. King
(1946) A.C. 119 when Viscount Simon said "There is
also a subsidiary point that - Right of appeal -
where there is another remedy etec., (page 126 line
9). The land Acquisition Ordinance all provide

for remedy. In 1876 the scection 1s 7; in 1903
gsection 10 is relevant; in Cap.l85 section 10 again
(of course counsel assumes that Court will accept
that all acquisitions were compulsorily made, (%2
even parcel "C"),

Sectilon 12 of Intefpretation Ordinance about
effect of appeals. Therefore, Petition of Right
does not lie.

The limitation Act 1623 and Clvil Procedure
Act; 1833. Either one or the other applies, If
action of debt on implied contract the Act of 1623
applies, See section 3 of Act of 1623 which pre-
scribes limltation period of six years. Section 14
of Supreme. Court Ordinance; Koney v. U,T.C. (1934
A.D.), 2 W.A.C.A. page 188, 190. Pearce v. Aderoku
(1936) 13 N.L.R. 9 also other case 8% page 46. ALSO
5 W.A.C.A., page 134, Finally (1950) Cyclostyled
July - October 1950, Johnson v. QJorabo W,A.C.A.
page 71l. True no direct local authority on Act of
1833.

Robertson page 567, 393. (Civil Proceedings
against Crown). Sec the Rustomjee case (1876) 1
Q.B.D, 487 was case where money paid by China by
virtue of treaty to Queen. MNr. Bate calls atten-
tion to page 491.

Submitted that Crown case take advantage of
Statute of limitation., In (1929) 1 Ch. D. page 8.
In re Mason, where Rustomjee case is mentiloned.

Cayzer Trving and Co. v. Board of Trade (1926)
42 T,L.R. 163: ™o quality in Crown preventing it
from taking advantage of Statute of limitation'.
This case is in some respects similar to present
case.
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Sectlon & of Cap.l1lG7 has no counterpart in In the
petition of Right Act, 1360, in Ingland. Only ana- Supreme Court
loxy 1is as regards procecdure. See Section 7 of Act of Nigeria
of 1€60., In Nigeria quite clear that Crowm and Lagos Judicial
sub jects on samec level: what wmay be invoked by Division
one, nay be involzed by the other. _—

' Noe 15

As to Cormion Procedure Act, 1833 (Halsbury's
Statutes Vol.10 page 425). See note at foot of Defendant !'s
paze: contract includes implied contract. Counsel's

Final Speech.,
Arlott v. West Ham Corp. (1927) 1 Ch., 30 which
was a case where C. Appeal held that 1623 Act and 9th October,

not 1833 Act applied. 1952
- continued.

No., 16 No. 16
PLAINTIFF'!S COUNSEL!S ADDRESS Plaintiff's
Counsel!s
Mr. Kayode will address on the 17th instant Address.
on balance left after dealing with Statute of 9th October,
limitation to-day. 1952,

Cap.167, Petition of Right Ordinance, section
3. No necessity for counterpart of this section
1860 Act in England. The sections of local Ordin-
ance was necessary to enable subject to sue the
Government in Nigeria.

If you look at (1929) 1 Ch. D. page 1, you
will see that the action was about Personal Pro-~
perty. Bate read an "obiter dictum of Lord Hawell.

Halsbury Law of England Vol. 10 pages 429,430,
also page 457. Bate wrong when he submits that, in
general, the Crown can plead limitation of action.
Law of England, Halsbury Vol. 9 page 697 "Act of
1623 only applies to actions, and petition of
right is not an action". In re Mason was based on
other considerations.

Decision in (1929) 1 Ch.D. page 1 was Dbased
on consideration that Crown could plead limitation
by virtue of a statute.

Defendant did not plead "Stale claim®, See
page 398 of Robertson's book about Rustomjee Case,
Olode on Petition of Right page 1056.
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FPRIDAY TiRE 17T DAY OF OCTORER, 1952,
Mr, KAYODE continues:

Last time I overlooked one point: Aylott v.
West Ham Corporation Case. Petition of Right is
not an action. Limitation Act 1623 Halsbury'ls
Statute Vol.10, read note at beginning, sce page
430 "Actions in which Act does not apply" note J.
Kayode does not submit that Crown can never use
Statutes of limitation: his point is that in the
case of proceedings by petition of right the Crown
cannot invoke these Statutes.

Certificate of title passes legal estate. To
be noted that Crown did not take possession of
large areas covered by certificates of title. Sce
Glover Settlement Ordinarice Cap 80 section 16 where
mention is made of parts of Glover Settlement never
occupied by Government.

Mr. BATE submitted that remedy was provided
for by Public Lands Acquisition Ordinance and that
petition of right was not proper remedy. This may
be true if notice of acquisition duly served,
Claimant or Crown may come to Court in cases of
compulsory acquisition where owner does not accept
compensation on ground that it is insufficient.
Unless Government can prove that notices were ser-
ved, how can it be said that the Olotos rejected
an offer of compensation ?

Cap, 185 Laws of Nigerla; Scection 10 about
compensation claims, See also sections 9 and 5.
(By Court. Should it not be presumed that all nec-
essary steps were taken? - Kayode says no). In
present case, plaintiff'!'s 1lst wiltness said that no
compensation was paid and this destroys any pre-
sumption., :

If one looks at paragraph 5 of defence one
sees mentioned that money was padd on land given
in exchange: the land given 1in exchange was not
Government land.

Section 26 of Cap. 185: Government not hin-
dered by fact that no compensation has been paid.
Government should have established that notices of
acguisition were served. They could have done so.
See Exhibit "O" for example: date of certificate
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of title 1z glven, Crown had to come to Court to In the
obtain certificate of title: search of Court re- supreme Court
cords might have thrown light on the matter, but of Nigeria
defendants have not even tried. Lagog Judicial
Division
Under 1876 Ordinance position the same, -
Therefore Bate's submisgion that there was an al- Mo. 16
ternatlive remedy 1s not based on evidence before
Court. Plaintiff's
Counsel!s

On facts. Government camnot say that Olotos  Address,
were 1not original owners of the land or owners at
time material in thils suit. Again look at Glover  17th October,
Settlement Ordinance, look at its preamble and at 1952
section 13. Tew'!s report shows that the Oloto's - continued.
ownership of Ebute-Melta was never disputed.

Bate was not jJjustified in saying that Imam
Tijani gave hcearsay evidence: this is certainly
not entirely correct, "traditional evidence' Ybeen
accepted by these Courts.

Wo evidence of value adduced by defendant.
Court should not pay attention to Mr, Glover's evi-
dence; he has not qualifications to be a valuer. He
did not say that he had acted as valuer independently,

User, Compensation for user by Government
from Time lands taken till to-day (Court insists
that Kayode should explain. Court asks whether if
Olotos win this case, they would be entitled to
claim again for "“user" say in 10 years time?).

KAYODE says that plaintiff could have asked
for return of land, or claimed compensation, or
for user. The amount claimed for M"user" is value
of the landsas they stand to-day. For example in
respect of area "CW for which Govermment holds no
title how could Olotos clalm value of land? We
could not ask Government to pay for land not ac-
quired by Government, Kayode states that their
intention was to claim value of the lands for the
Miser" thereof and not to claim agein, that is,
Government could (after paying) use the lands for
ever,

KAYODE vrefers to -

Tobin v. Reg. 8 L.T, 730, 732 about "wide
terms" of petition of right, KAYODE submits that
Petition of Right Act, 1860, applies on Nigeria.
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KAYODE agrees that market price at the time
would be correct compensation uader the Public
Lands Ordinance of compensation paid, say, 45 years
ago but value of money having declined it would
not be right to expect plaintiffs to accept the
same numbcr of pounds.

See Section regulating compengation in Cap.
185, Liability to pay compensation under the Ord-
inance still remalns.

At this stage KAYODE makes it clear that he
is not claiming for "user" as from beginning to
present time at so much per year: he 1s claiming a
lump sum as compensation for allowing Government
to use the lands for ever, "Purchase price'" could
not be proper expression becouse 0lotos did not
know what had been bought.

10 L.T.R.

Tobin v. Reg. 751, 755.

If Public Lands Ordinance held to apply, then
value to be awarded is that as at time of acquisi-
tion, allowance being made to change of value of
money .

Feather v, Rex 12 L.T.R. 114, 117. In present
case Oloto land found its way to Crown and compen-
sation is payable,

In re "J" Gorseman 42 L.T.R., 804 Thomas V.

R. (1874) L.R. 10 Q.B. 31, 36.

Even if compensation governed by the Public
Lands Ordinance, the compensation should have been
paid about 5 years ago and interest should be allow-
ed (rate not suggested but left for Court to fix).

A,G. v. De Keyser'!s Royal Hotel. (1920) A.C.
page 508, 509; Crown's argument at page 510, 523-
531,

BATE not right to submit that certificate of
title bars all claims. KAYODE repeats that in
absence of express enacbment Crown cannot take land
without paying compensation.

KAYODE submits that as 1876 Ordinance did not
provide that compensation would be calculated
according to market value at the time, the plain-

tiffs are justified in asking for present value.
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Certificates covering (a), (c¢), (g), (1), (h) In the
prior to 1903 Ordinance. Others in 1903 but not Supreme Court
certain vhether it was after 1903 Ordinance, came of Nigeria
into forcc. Lagos dJudicial

Division

If Public Lands Acquisition Legislation do —

not apply. Asked by Court KAYODE says that it is not No. 16

open to defendants to say (if they deserve to do
so) that plaintiffs were content to lreep quiet for Plaintiff's
many years knowing that money was safe and then Counsel's
bring a claim for a large sum: "Stale claim" never  Address.
pleaded, says Kayode.

17th October

In rec Gorsmann 42 L.T. section 54. Also 45 1952

LT, 2687 (C.A.) - continued.,

Valuation based on figures applying to other
pieces of land is not acceptable., Even a 100 yards
between two sites may make a big differencze.

In Exhibit "P" it is stated that no hard and
fast rules could or should be 1laid down for valua-
tion., Mo evidence that lists of valuation produced
refer to lands In question in present case.

Mr., Glover stated he did not discover any evi-
dence of payments as to area "C'", Exhibit "gg"
page 58. No evidence of payment in claim "D'%; as
to M"EM, Mg, "G see Exhibit "GG" page 58.

As regards area "H", Benjamint!s Schedule "Y"
refers to surrounding areas only. Not established
that track is on land mentioned by Benjamin.

Defendant has not proved that railway line be-
yond Oke Ira road has been acquired.

KAYODE repeats that title of Government not
questioned, but Government has not pald anything
for the lands covered by the certificates. Court
has to decide whether compensation falls to be
assessed under the Public Lands Ordinance then in
force or does not so fall and has to be valued un-
der general principles. KAYODE agrees that there
is not much on record to enable Court to value
lands at time they were taken by Government.

Time to consider. Parties will be warned.
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This is a claim preflerred against the Govern-
ment of Nigeria by Chiel Fagbayi Oloto on his own
behalf and on behalf of tThe other members of the
Oloto Family.

The sult was begun by filing a statement of
claim Iin the Supreme Court in Ssptember, 1949, and
delivering a copy thereof at the office of the
Attorney General who is the designated officer by
virtue of the provisions of the Petitions of Right
Ordinance cap.167 (formerly Chapter 8 of the 1923
Ldltion of the laws of Nigeria).

The Governor granted his fiat unconditionally.

The statement of claim 1s to the effect that
the parcels of land described in paragraph (6)
thereof form part of the land owned by the Oloto
Family Trom time immemorial and that the Government
of Nigeria 1is using the said parcels of land and
has not paid compensation to the Oloto Family <for
the user thereof.

Paragraph (6) of the statement of claim orig-
inally set out a list of eleven areas and chowed
the amount of compensation claimed in respect of
each,

The claim in respect of the area mentioned in
paragraph 6(j) was abandoned at an early stage of
the hearing and later on, the learned Counsel for
the Plaintiff (Mr. Fani-Kayode) moved to delete
sub-paragraph (j) of paragraph {6) and to increase
from £40,000 to £100,560 the compensation claimed
in respect of the area mentioned in sub-paragraph
(k). The amendment was allowed and the total of
the claim for compensation was thus reduced from
£670,000 to £630,560.

I would here mention that, for the sake of
brevity, the several areas mentioned in paragraph
(6) of the statement of claim were referred to by
the witnesses as areas A,B,C,D; etc. respectively.
These capital letters were also used to ldentify
the plang of the respective areas put in by the
Plaintiff: plan J however does not correspond to
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the area described in sub-paragraph (j) which has
hbeen deleted; 1t corrcsponds to area K, and plan
¥, ', G, cmbodles the throec areas E, F, & G.

The object of tho claim as set out in the
statement of claim is to obtain compensation in
reaspect of the properties mentionecd in paragraph (6)
of the statement of claim. It seems that the com-
pensation 1s for the "u<er" of the said properties
as stated in pavagraph (4) of the statement of
claim,

Therc 1s, however, no niention of the duration
of the so called "user! and there has been no evi-
dence whatever as to the amount of compensation for
Miserh,

At the cloge of the case, when Mr. Kayode
addresged the Court, he was asked to explain the
meaning of "User"., Mr. Kayode's explanation was
to the following effect: the Plaintiff had the
choice of asking for the return of the parcels of
lands, or of claiming compensation therefor, or of
clalming compensation for "user",

Mr, Kayode went on to explain that, in the
case of area C, for example, the Government held
no certificate of title and therefore the Plaintiff
could not ask the Government (i.e. the Defendant)
to pay the value thereof, but the learned Counsel
also saild that the compensation claimed for '"user"!
is the value of the pileces of land at present.

Mr., Kayode concluded his explanation by stat-
ing that the intention was %to claim the value of
the lands for the user thereof and not to claim
again, that is to say, Government could, after pay-
ing the amount claimed use the lands for ever.

At the end of his final address, Mr. Kayode
stated that Government's title was not questioned,
but that Government had not paid anything Ifor the
lands covered by the certificates of title held by
Govermment. The Court, Mr. Kayode went on to say,
has to decide whether compensation falls to be
assessed under the Public Lands Acquisition Ordin-
ance in force at the time or falls to be assessed
under general principles. Mr. Kayode conceded
that there was not much on record to enable the
Court to assess the value of the lands at the time
they were taken by Government.
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In view of lMr. Kayode's explanation of the
word "user" and also of the fact that Plaintiff's
object, as revealed by the evidence, 1is to obtain
payrient of the full present day value of the several
parcels of land, it seems to me that the word
"user" was incorrect and misleading. Moreover,
the statement of claim was almost meaningless be-
cause 1t did not specify the period of "user!" and
made no mention of how the "user" began.

However, the defendant did not cuestion the
meaning of the statement of claim at first. It was
only Jjust before hearing began that particulars
were asked by the Defendant but the motion was
ultimately withdrawa.

The statement of decfence is to the effect that
the parcels of land described in paragraph (6) of
the statement of claim have been acquired for or
on behalf of the Crown as shown by the particulars
given. The Defendant challenged the averment that
the Oloto Family had had any interest in the said
lands or any of them at the time of acquisition by
the Crown, and averred that the Crovn had paid or
compensated the persons from whom the gaid lands
had been acquired.

In the alternative, the Defendant pleaded the
Limitation Act, 1623, and also pleaded that even if
the O0loto Family had been entitled to compensation
"the Defendant will contend that any right to com-
pensation has been waived by their laches!, The
Statement cf defence was subscquently amended by
adding a new paragraph railsing a defence under the
Civil Procedure Act, 1833 (which was wrongly cited
as the Court Procedure Act) and by completing the
list of acquisition notices and certificates of
title.

In spite of the lack of precision of the
statement of claim, the following main issues even-
tually emerged and the parties contested them:

(1) Are the parcels of land mentioned in paragraph
(6) of the Statement of Claim covered by the certi-
ficates of title produced by the Defendant?

(2) What is the effect of such certificates of
title?

(3) Assuming that the answer to (1) above is in
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the affirnative, can the Plaintiffs establish that In the

the parcels of land, vhen acquired by the Defond- Supreme Court

ant, were theilr property at the time of such acquis- of Nigerlia

ition? Lagos Judicial
Division

(4) If isoues (1) & (3) are answered in  theo -_—

affirmative, in respect of all or some of the No, 17

parcels, have the Plaintiffs received payment or

compensation therefor? ' Judgment .

(8) 1Is the claim for compensation time - barred? 17th January,

1953.
(6) Ia the Defendant justified in invoking the - continued,

Plalntiff's laches as depriving them of the right
to claim compensation? _

(7) How i1s compensation to be assessed (if right
to payment thereof is established)?

Before dealing with the evidence I propose to
glve my decision on the points of law which have
a bearing on the case.

The Publlic Lands Ordinance Ko, 8 1876, 1s of
importance because the certificates of title pro-
duced by the Defendant were issued under its pro-
visions.

The 1876 Ordinance made provision for the
service and publication of notices of acquisition
(section 5 & 6). Section 7 gave jurisdiction to
the competent Courts to adjudicate on questions
of compensation or of disputed ownership etc., Sub-
Section (6) thereof lay down that "compensation
shall not be awarded in respect of unoccupied
lands", and proceeded to dafine what lands were
deeied to be unoccupied. Section 10 made provision
for the lssue of certificates of title by the
Supreme Court. The said certificates were declar-
ed to confer on the Colonial Secretary in trust
for Her Majesty an absolute and indefeasible right
to the lands comprised or referred to therein
"agalnst all persons, and free from all adverse or
competing rights, titles, interests, trusts, claims,
and demands whatsosver',

Section 10(4) provided that the production of
a certificate of title shall be held gn every Court
to be an absolute bar and estoppel to any action
or proceeding by which the right of the Colonial
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Secretary to the land therein described 1s sought
to be impugned or questioned.

The introductory lines of section 10 of- the
1876 Ordinance and the first sub-section thereof

are important and are here reproduced.

"The Colonial Secretary shall, at any time on
production in the SupreWe Court of a conveyance to
any lands, or at any time after the expiration of
twenty one days from the date of the service and
publication of the notice mentioned in the fifth
and sixth sections of this Ordinance, upon proof
of such gservice and publication, be entitled to
recelve a certificate of title to the lands des-
cribed in the said Conveyance, or notice, which
certificate may be in the form C of the Schedule
to this Ordinance, and shall have the following
effects and gqualities:

(1) The certificate shall not be questioned or
defeasible by reason of any irregularity or error
or defect in the notice, or the want of notice, or
of any other irregularity, error, or defect in the
proceedings previous to the obtaining ofsuch cer-
tificate,

It follows that where the Supreme Court issued
a certificate of title under the provisions of the

1876 Ordinance, proof of the service and publica-
tion prescribed by sectionsb & 6 of the Ordinance
had been duly established to the satisfaction of
the Court, that i1s to say, the Court was satisfied
that the notice of acgquisition had been served per-
sonally on the person or persons entitled to sell
or interested in the land to be acquired, or 1f
such person or persons could not be found, that the
notice had been lelft at his or their usual place
or places of abode or business with some inmate
thereof, or 1f such person or persons could not be
ascertained, that the notice had been 1left with
the occupier of such land or (if there was no occu-
pier) affixed on some conspicuous part of the land
to be acquired and also affixed to the door of the
Court House of the district. ~ Publication in the
Gazette was also a requlrement.

By reason of the provisions of section 10 of

the 1876 Ordinance, I am of opinion that it was not

incumbent on the Defendant to establish the service
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of Notlces and publications in the Gazette which In the
preccded the issue of tho certificates of title on  Supreme Court
vvhichh tho Defendant rclies. of Nigeria
Lagos Judiclal
It might be arpued that, although the certi- Division
Ticates ol title justify the presunption that notices _
off acquisition were served and published as pre- No. 17

gcribed by law, there is a possibility that the

Plaintiflfa predeccssors wore not served personally Judgment.
and did not know until much later on that Government

had acquired their lands. I am of opinlon  that ig;g January,
such a possibility is a most improbable one. The - continued,
Olotos have always been on the spot and, on their

ovn showing, were well known as the owners from

tine immemorial of the whole of Ebute Metta; they

had their place on Iddo Island. It is thorefore

idle to suggest that notices were not served on

them or, that, at ihe time they failled to hear

about the acqulsitions.

wWhen reviewing the evidence in thilis case I
propose to point out facts showing that the Olotos
have known for a long time that the areas mentioned
in paragraph (6) of the statement of claim had been
acquireda by the Government.

Another point of law whilich is of great import-
ance in this case 18 whether the defence can rely
on the Statutes of Limitation,

The application in Nigeria of those Statutes
of Limitation enacted prior to 1900 A.D. was not
disputed. At any rate, any doubt on thils point
is disposecd of by the decisions in such cases as
de Souza v. Ajike 5 W.A.C.A. 134; Xeney v. Union
Trading Company 2 W.A,C.A, 188 (Gold Coast).
Johnson v. Ojobaro W,A.C.A., cyclostyled reports
October - December 1950 page 71; Pearse v. Adiroku
13 N.L.R. 9.

The point that falls to be decided 1s whether

Mr. Kayode's submission (that the Defendant cannot
rely on the Statutes of Limitation in a claim made

by Petition of Right) is correct.

I hold that the submission 1s not correct
because the so called Petitions of Right Ordinance,
No.1l9 of 1915 (now Cap: 167 of the Revised Laws
1948) makes provision relating to Suits by and
against the Government of Nigeria and lays down
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clearly that "all the powers, authorities and pro-
visions contained in the Suprems Court Ordinance,
or in any enactment extending or amending the samne,
and the practice and course of procedure of the
Supreme Court shall extend and apply to all suits
and proceedings by or against the Government etc.”
(Section 8 Cap.167).

Being given that by virtue of Section 14 of
the Supreme Court Ordinance (Cep.211l, Revised Laws
1948). The Statutes of general application which 10
were in force in Ingland on the lst January, 1900,
are in force within the jurisaiction of the Supreme
Court of Wigeria, it follows in my opinion, that
such Statutes are applicable in relation to claims
made against the Government under the provisions
of the Petition of Right Ordinance. There 1s no-
thing in the latter making such application incon-
sistent with its provisions. On the contrary, it
seems quite clear tome that theob ject of the Fetitions
of Right Ordinance was to place the Government and 20
private sultors on the same plane.

I find it therefore unnecessary to refer to
the English casessuch as the Rusltomgee case and
other quoted by learned Counsel (except in re Mason
(1929) 1 Ch.l). —

In that case the point was taken that, on a
Petition of Right, the Crown could not rely on the
Statutes of Limitation, but it was held that the
Crown could do so in that particular instance be-
cause section 3 of the intestates Istates Act, 1884, 30
provided that a petition of Right in respect of the
personal estate of a deceased person shall not be
presented except wlithin the same time and subject
to the same rules of law and equity in and subject
to which an action for the like purpose might be
brought by or against the subject.

My view is that section 8 of the Petitions of

Right Ordinance achleves the same result (but on
broader lines), I would add, moreover, that I
doubt whether a suit, like the present one, can 40
properly be called a petition of Right.

I will now examine the evidence.

The chief witness on Plaintiffs!side is Chief
Imam Tijani., He is now 66 years old and has always
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lived in Lagos., He 1s one of the important members
of the Oloto Chieftaincy family and has a seat on
the family Council. He ig the only member of the
Oloto family who has given evidence in this casec.

He and other members of the family instructed
Mr. Body-Lawson, the land surveyor, whcn the latter
preparcd the plans marked A,B,C,D,E,F,G,I,H and J.

Chicefl Imam T1janl has stated +that the area
edged pink on nlan &4 used to belong to the O0Oloto
family. Thesc areas are on Iddo Island which lies
between Lagos Island and the mainland. Iddo Island
18 now linked to Zbutc NMetta on the mainland to the
north by a causeway built by the Government. The
island looks like a peninsula. The causeway re-
placed a bridge, also built by the Government.

On tho southera side, Iddo Island is Joined
to the island of Lagos by Carter Bridge.

On Iddo island stands the Iddo main line rall-
way statlon and the railway lines run north to the

mainland.,

It cannot be disputed that the 0Olotos did own
land on Iddo Island; in fact they still own land
there. Imam Tijanil's evidence, in respect of the
pink areas on plan A, 1s that the palace of the
Olotos was at Otto, at the spot where the Police
barracks are shown on plan A. According to him, it
was in 1897 that the Olotos moved from that palace
to a site west of the pink triangular area on plan
A, because the Government took the northern portion
of the areas edged pink on Iddo Island, The Wit-
ness did not know when Government began using the
land thus taken in the northern part of the Island,
but as regards the triangular area edged pink, he
stated that the Oloto family had owned houses there
and that the houses were demolished when Government
took over. Vith regard to the area south of the
Police Barracks (which was a swamp) the Witness
sald that the Olotos used it for fishing until
Tilling-up operations were begun some 4 or 5 yoars
ago0e

Chief Imam Tijani could not say whether or not
the Chief 0Oloto or the family council were served
with notices of acquisition before Government took
the land in 1897 (as stated by him); he did say
however that Government did not pay anything when
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the land marked pink on Plan A was taken.

I must pause here and point out that, in 1897,
the witness was eleven years old and was not a men-
ber of the family council. He became a member in
1915). I therefore attach no weight to his state-
ment that no payment was made. Neither do I attach
much welght to his evidence regarding the ownership
ol particular areas on Iddo Izland by the Olotos
(excepting the site of the old palace)  because,
according to his own story, he derived all his
knowledge from what Chilef Ilshugbayi Oloto (who died
in 1910) used to relatec to hini.

I propose to revert later on to this topic of
the welght to be attached to Chief Imam Tijani's
evidence regarding ownership of particular areas
of land on Iddo Island and elsewhere, by the Oloto
family.

The Defendant's case, as regards Area A (which,
as shown on plan A consists of two parcels separa-
ted by the causeway) is that i1t was compulsorily
acquired by Government under the provisions of the
Public Lands Ordinance, 1876, Two certificates of
title have been produced and marked 0 and P; the
former bears the date 13th April 1899 and the other
22nd April, 1901; the area covered by the latter
includes the area covered by certificate of title
0 and completely includes the area A  which is
mentioned in paragraph 6(a) of the statement of
clalim. The position is graphically shown on map
Q put in by the defence: the blue lines enclose
the area A, the yellow lines the area covered by
certificate of title 0, and the pink (or red) lines
the area covered by certificate of title P.

I have already mentioned that the learned
coungel for the Plaintiff stated in his closing
address that the Defendantl!s title to the lands is
not disputed.

I mist therefore direct my attention to the
question of payment of compensation.

The first point for conslderation in this con-
nection is whether the claim l1s time-barred.

I am of opinion that 1t is. My reasons for
so holding are that, assuming that the Olotos were
the ownersc at the time of the compulsory acquisi-
tion, they must be presumed to have had notice of
the acquisition. The later in date of the two
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certificates of title was issued in 1901 and morec
than 40 years clapsed heflore this clalm was brought
to Court. Lven if tho period of limitation  were
the one fixed by the Civil Procedure Act, 1833,

the sult would be hopelessly out of time. Although
i1t is unmnecessary to marshal further reasons in
support of the view I have taken, I would recall
that Chicf Imam Tijani did not go the length  of
saying that acquisition notices had not been served,
and that he did say that the Olotos left Otto pal-
ace in 1897 because Government took the land but
received no payment therefor,

I might also mention that the building of the
railway on Iddo Island began in 1896 (according to
Chicf Tijani) and that the Chief Oloto, who resid-
ed on the island, cannot have been a disinterested
spectator of what was going on. That he was not
indifferent to what was happening is indlcated by
a letter (Exhibit AA) written on his behalf to the
Colonial Secretary on the 13th November, 1899, con-
coerning people whose houses had been destroyed so
as to make room for the railway. That letter also
contained a request on behalf of the Chief 0loto ad
of his Chiefs that Government should allow them to
use the foreshore on the left of Otto (or Iddo) is-

land for fishing.

Ir further confirmation were necessary I would
mention exhibit BB which is a report by Mr.Menendez
of the investigation he made in 1896 of clalms to
land on Iddo Island referred to in Government Not-
ice 195 of 1896 (Mr, Menendez was a lawyer appoint-
ed to investigate claims on Iddo Island - See
exhibit CC). It is mentioned in that report that
the evidence was taken in presence of the Oloto.
There 1s also Exhibit DD which is the report of a
commission of enquiry on the value of lands expro-
priated for Kailway purpvoses at Iddo Island, and
Ebute Metta: that report makes mention of the fact
that Chief Oloto was not entitled to the £200 com-
pensation claimed by him for seigneurial rights on
the island.

In view of the foregoing I refuse to. belisve
that Chief Eshugbayi Oloto could possibly have been
ignorant of the steps which Government took to
acquire the area A, I find it impossible to bhe-
lieve, after reading exhibit DD, that he did not
see to it that compensation was paid to him (except,
of course, 1n respect of unoccupied lands for which
he could not be awarded compensation).
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In the Before leaving area A, I wish to call atten-
Supreme Court tion to the plan on certificate of title 0 which
of Nigeria indicates that Chief Oloto was not the only owner
La%g? gu§101a1 of land abutting on the land acquired. This, by
tvision the way, helps to dispose of the suggestion that

all of Iddo Island belonged to the Olotos at the
material time. That suggestion 1is also destroyed
Judgment. by Exhibit EE which shows that a Mrs. Franklin was
paid compensation for land on Iddo Island acquired
in pursuance of the Government Notice 186 of 1899. 10

No. 17

17th Januvary,

1952

- continued.,
In conclusion, I hold that the claim of com-

pensation in respect of area A falls and I need
not therefore go into the question of wvalue.

I will now deal with area B which is on the
mainland at Ebute Metta. This area is edged pink
on plan marked B, made by Mr., Body Lawson in Decem-
ber, 1949, A Magistrate's Court was erected within
this area in 1922, Chief Imam Tijani at first
gaild that the Court was bullt 17 years ago that
later corrected himself. There are also Police 20
Barracks on this site which 1s lknown as the Botan-
ical Garden because in 1893 (according to Chief
Imam Tijani) Government asked the Oloto for leave
to plant vegetables there, A garden did in fact

exlist on the site (see Atitebi's evidence).

The case for the defence is that this area was
one of those acquired pursuant to notices of acquis-
ition (S and S1) published in the Gazettes of
5/8/99 and 14/10/99 bearing Nos, 234 & 320 respec-
tively, and subsequently covered by certificates of 30
title T, Tl, and T2. Ixhibits T, and T2 are the
same, except that T2 contains a plan., Certificate
T2 was isgued in 1903 under the 1876 Ordinance and
the area described therein includes the area to
which certificate of title T (dated 2nd May, 1899)

applies,
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Tho pogition is graphically set out in Exhib-
it V area B and other arcas mentioned in the state-
ment of claim are marked and edged blue. The red
lines Indlcate the areas described in the notices
of acquisltion contained in Exhibits S & S1, The
grcecen linoes enclose the areas covered by certifl-
casc of title T2, The aroa covered by certificate
T is rmch gmaller than that covered by certificate
T2 and is also smaller than the areas described in
notices of acquisition S & S1l. For the purposes of
this case I neced consider only certificate T2 1ss-
ucd in 1903.

Arca B 1is with'n the area covered by certifi-
cate of title T2 and 1s also comprised within the
areas described in the acquisition notices. There
is also certificate of title FF, dated 1891, which
covers the northern portion of area B.

Chief Imam Tijani stated that prior to the
creation of the garden in this area, the area was
used by the Olotos for drying fishing nets and
curing fish. He sald that he remembers accompany-
ing his mother to the spot when she had occasion
to go there to dry fish. This must have been be-
fore 1893 and the witness was therefore barely 7
years old. Assuming that Tijani's recollections
are correct, it does not necessarily follow that
the area still belonged to the 0lotos when Govern-
ment acquired 1it.

I should perhaps explain my last remark at
some length,

The Olotos! claim in this suit rests mainly
on the averment that the areas mentioned 1in the
statement of claim belonged to the Family from
time immemorial. Chief Imam T1jani, and Chief
Onikoyi also, have given evidence to the effect
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that the Olovos! right to the area now known as

Fbute Metta right up north to Ikeja, was never dis-
puted by the other Chiefs. This averment has become
almost axiomatic and I am prepared for the purposes

of this case to assume that it is correct. In do-

Ing so, however, I must emphasizc that I do also

take into account the undeniable fact that the

Oloto Family have parted with the ownership or
possession of much of their territory. For example,
Chief Imam Tijanl has admitted that the Oloto 10

Family gave land at Ibute Metta to 0daliki near

area C: This was before his time. Moreover, the
Defendant has produced Exhibits 00 and 001 which

are certified copies of conveyances executed in

1901 & 1902 by the Chief Eshugbayi Oloto to Atitebi

of parcels of land at IEbute Metta; Atiteblits son

was called by the Plainviffs in this case and stat-

ed that his father had bought several parcels of
land from the Olotos and had re-sold some of them,
Accordinz to witness Atitebil, his father acquired 20
the land contiguous to area B in 1888.

Anyhow, the fact that the 0lotos did part with
land at Ebute letta 1s summcd up by Chief Imam
Tijanl when he said in answer to Mr. Bate: "I can-
not say how many thousand plots were sold by the
0lotos because I have no record". .

In view of the evidence just mentioned above,
I consider that I cannot accept the bare assertion
that, at the time of acqulsition by the Government,
the Oloto Family owned the areas acquired, as shown 30
on the certificates of title T & T2, Something
more cogent than a bare assertion based on "tradi-
tional evidence! 1s necessary., As regards area B,
1s there some cogent evidence establishing that
the Oloto family were still ovwners when the Govern-
ment acquired it? -~ There is only Chief Imam
Tijani's evidence which I have set out above. It
is far from being strong and reliable evidence,
but, in the circumstances, I am precpared to accept
it as establishing that area B belonged to the 40
Q0lotos when Government acquired it.

The defendant has not been able to establish
that compensation was paid in respect of area B
(asauming that the area was not unoccupled land),
but by 1903 at the latest, the Government had ob-
tained a certificate of title conveying the area.
On the evidence before me I have reached the con-
clusion that the Olotos were aware, by 1903 at the
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latest, that the Government had acquired aroca B.

At any rate, there can be no doubt that in 1922

they were fully aware of the position, (Chief Imam

Tijanl gave evidence to the effect that in 1922,
when the Maglatrate's Court was being erected in
arca B, tho then Chief 0Oloto and members of the
Family, i1including himself, went to interview Mr.

Nash, the Conmissioner of Lands.) This being so,
the claim 1ls time-barred.

The position, as regards area C, 1s that the
defencoe has not been able to trace a certificate
of title including it. As shovm on map V, area C
1s outslde the green lines indicating the area
covered by certificate of title T2.

Area C i3 also showvm on Mr, Body-Lawson's
plan marked C.

According to Chief Imam Tijani, Government
in 1900 asked the Olotos for this plot of land in
order to use it for brick making: the Olotos agreed,
The Government according to Tijani, dug out clay
and took 1t elsewhere to make bricks, but never
paid the Olotos feor the land. If, as TijJani says,
the Olotos did not recelve payment for this land,

I canmmot conceive why they waited so long to make
a claim. The clay was, sSo it appears, soon ex-
hausted, and area C was left in a swampy condition
until it was recently fllled up by the Town Council
with Government's permission. I am not satisfied
that the Plalntiffs have established that area C
was owvned by the Oloto famlly when Government took
possesslon. I would recall, in commectlion with
this area C that Mr. Kayode stated 1in his final
address that the Governmentl!s title to the area
mentioned in paragraph (6) of the statement of
claim was not challenged. Consequently, the claim,

‘as regards area C, cannot be one for compensation

in respect of the clay dug out by Government. The
claim like the other cleims, 1is for the value of
the freehold and was more than 40 years old when
this sult was begun. It is not easy, after such

a period of time, for the Defendant to trace a
record of the transaction, and the Defendant 1is
justified in relying on the Statutes of Limitation.
I hold that the claim in respect of area C, is
time-barred. o

Area D is depicted on the plan Exhibit D
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(produced by the Plaintiffs) and made by Mr. Body-
Lawson.,. It is also showvm on Exhibit V as being

Included within the area covered by notices of

acquisition 8 & S1 and certificates of title T &
T2. The evidence that it was owned by the Olotos
when acquired by the Government (in 1903 at the
latest) is practically negligible, apart from the
general assertion that all land at Ebute lMettaused
to belong to the Olotos. I have already dealt with
this general assertion and need not repeat myself,
I am not satisfied that area I was owned by the
Olotos at the time of compulsory acquisition. As-
suniing that it was still owned by them I would
gresume that notice of acquisition was brought to
heir knowledge and that the claim is consequently
time~barred,

Areas E, F & G, are shown on the plan marked
B, F, G. The said areas alsc¢ appear on Exhibits
L and V and fall within the lands covered by certi-
ficates of title T & T2. I hold that the claim in
respect of these areas falls because it had not
been established tonmy satisfaction that the Olotos
still owned these areas when they were acquired
by Government. Moreover, the claim is also time-
barred.

Chief Immam Tijanl gave the history of areas
E, F & G as follows. Long ago the Olotos used to
let the land to persons who got palm oil and palm
wine from the trees in the area. Later on the
Ijaye people and other persong were allowed by the
Olotos to settle there and build houses., According
to the witness, the Government began to use the
land in those areas betwecen 25 and 40 years ago
and settled the occupiers thercof on other lands
at a place called Songo at Ebute Metta. Government
pald compensation to the saild occupilers for their
houses but never paid the Olotos for the area E,
F and G: what is more, Songo also belonged to the
Olotos and they received no compensation cr payment
therefor. When asked by Defendant's Counsel why
a claim in respect of Songo had not been made,
Chief Imam Tijani said: "We do not want to make
a claim about the -Songo land now'"., Later on, when
questioned by the Court he expiained that the Songo
land transaction was not within his knowledge and
that he personally could not advise the Family to
claim it. He then added the Family would have to
investigate first whether Government has paild for
the land,.

10

20

30

40



10

20

30

40

79.

I congsider that thls plece of evidence about In the
the Sango arca sheds much light on the Plaintiffs!? Supreme Court
case and »eveals 1lts basic weakness. No reliable of Nigeria
data are avallable to the Plaintiffs and most of Lagos dJudilcial
the cvidence given in the present case by Chiefl Divislon
Imam 1ijani can be ascribed to guesswork and wish- -
ful thinklng. My opinion, Jjust expressed, is Noe. 17
considerably strengthcned by Exhibit GG produced
by the dofence. Thils is a book containing a re- Judgment,

cord of facts comnected with Government acqulsi-

tions. Mr, Glover explained the purposces of this 17th January,
book. Iixhibit GG covers the period 1911 - 12 and 1952

pages H3 to 67 contain references to areas E,F,G. - continued,
This 1is ascertained by lookling at the reference

number ol the Blocks and at the plan or sketch at

page 58 of the Exhibit. The Wesleyan Chapel in

Block IXX at page 58 obviously corresponds to the

Methodist Church as shovm on plan V within area

marked G. The nanes ol Streets correspond, On

prlan Y, the building shown above the number IXX is

obviously the same Methodist Church as shown on

plan V, :

From this record book it appears that certain
individuals recelved payment for plots of land
within area E, F, G acquired by Government, This
shows that Chief Imam Tijani did not give reliable
evidence when he sald that all the lands in those
areas belonged to the Oloto family when Government

stepped iIn.

I will now pass on to areas H & I which are
shown on plans H & I. Apapa Road now divides
theseo two areas which, before the road was built,
formed one singis area. According to Chief Imam
Tijani the Government took these areas in 1900.
There was no dividing road at the time. Place
names such as Ilogbo and Shemore within these areas
were origlnally names of settlements on Iddo Island,
When persons were displaced from Iddo owing to the
construction of the Railway, they moved across the
water to areas H & I on the mainland. According to
Chief Imam Tijanl these displaced persons received
compensation from Government for their houses and
Govermment paid compensatlon to the Olotos in res-
pect of the old Shemore and Ilogbo settlements on
Iddo Island, The new Shemore was, according to the
same witness, used at first by Government for mak-
ing bricks; then in 1922 the people from -.old -
Shemore wore settled on the new Shemore. The witness
added that no compensation was paid to the Olotos
in respect of areas H & I,
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In the ow, as regards arcas H & I, the defence re-
Supreme Court lies on certificates of title T2 (o» T) and on an
of Nigeria older certificate marked HH issued in 1893,
Lagos Judicial :
Division Exhibit V shows that part of area H and &
small part of area I are covered by the Certificate
No. 17 of title TZ.
Judgment. According to witness Glover, called by the
Defendant, the description in certificate of title
17th January, dated 1893 (HH) does not make it possible, in the
1952 absence of an accompanying plan, to identify accur- 10
- continued. ately the boundaries of the lands referred to

therein, but Mr. Glover stated that he can deduce
from the description in EH that it related to an
area including the areas or part of the areas H &
I, and probably more eiltensive,

It 1s interegting to note that Chief Imam
Tijanits evidence about areas H & I incidentally
reveals that Government did pay compensation for
the old Shemore and Ilogbo on Iddo Island,

The certificates of title covering areas H & 20
I are not so conclusive as in other cases because
certificate HH contains no plan., I however, accept
Mr. Glover's evidence as regards the area covered
by Certificate Hi, the more so as Mr. Kayode did
not at the end of the case dispute Government!'s
title to any of the areas. I have no difficulty
in deciding that the claims in respect of H & I
are also time-barred, Chief Imam Tijanli has said
that Government took the land (now areas H & I) in
1900; certificates of title relating to the area 30
are dated 1893 and 1903 respectively and I reckon
the perlod of limitation as beginning in 1903 at
the latest.

It remains now to mention area K, This area
is the one mentioned in paragraph 6 (k) of the
statement of claim.

The plan J prepared by lr, Body-Lawsoncn the In-
structions of Plaintiffy affords onec more illustra-
tion of the lack of certainty of the Plaintiffg!
claim. It was intended that the claim in respect 40
of area K would enbrace all the area edged pink.
During the hearlng, however, Chief Imam Ti jani
stated that the Plaintiffs were claiming only in
respect of the strip of land on which the rallway
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lines are lald. The remainder of the area edged In the

plinlt had been, said the wiltness, acauired by the Supreme Court

Govoeriwient from persons to whom the Olotos had pre- of Nigeria

viously allonated lands., This again showa, by the Lagos Judicial

way, that land had been alienated by the Oloto fam- Division

1ly. I
No. 17

According to Chicf Imam Tijani, the land for
thie rallway track was talkken by Government in 1897. Judgment.
The leongth of the strip with which woe are concerncd
extonds from Iddo to 0di-Olowo and is, on the aver- 17th January,
agoe, one hundred feet wide. _ 1952

-~ continued.

This strip 1s also depicted on plan M put in
by the defencoe (Mr. Body-Lawson agreed that the
strip on M 1s the same as that depicted on his

plan Y).

The evidence adduced by the defence is that
portion of the railway strip on Iddo Island is
covered by certificate of title marked 0 & P,while
the portion of the railway strip from Denton cause-~
way to Oke-Ira Street in Ebute Metta i1s covered by
certificate of title T2 (or T1l) dated 1903 A.D. and
was Included 1in the notices of acquisition S and Sl.

In accordance with my decisions as regards
other areas included in certificates of title, I
hold that the clalim in respect of area K up to Oke-
Ira Street is time-barred but 1in addition, I am not
satisfled that the Plaintiffs have established that
they owned all the plots on which the line was laid.

I might mentlon that the defence has been able
to produce evidence tending to show that plots of
land along the path of the railway line were valued
for compensation (see Ixhibits II, ¥, ¥ MM)., The
proof of actual payments was not however made be-
cause it was stated that payments were offected
throuzh the Railway Department and that the records
have been burnt. In a few cases, however, whore
land was given in compensation to expropriate own-
ers as indicated in Exhibit ¥, the corresponding
Crown Grants have been produced (see Exhibits NN,
NN1, NE2). Theso Exhibits support the view that
the Plaintiffs have no real basis for the averment
that they owned all the strip of land along which
the railway lines were laid. Their averment has
only one basls, and it is a very tenuous one, namely,
that at one time the whole of Ebute Metta and the
area right up to Ikeja belonged to the Olotos.
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I have already stated that I hold the claim
in respect of area XK up to Olte~Ira Street to be
time barred. As regards the remainder of the strip
I am not satisfied that the Plaintiffs have estab-
lished that they owned the land or had any interest
therein when the Govermment took it; in any case,
more than 40 years had elapsed before a claim for
compensation was made and the claim is thorefore
time-barred, '

I dismiss this sult with costs assessed at
three hundred guineas,

(Sgd.) M. De Comarmond
SENIOR PUISHE JUDGE,
17/1/53.

No. 18

NOTICE AND GROUNDS OF APPFAL

IN THE WEST AFRICAN COURT OF APPEAL

NOTICE OF APPEAL
(RULE 12)

Suit No. M.3446

BETWEEN

CHIEF FAGBAYI OLOTO for himself and on
behalf of the other members of the Oloto
Chieftaincy Family Plaintiff-Appellant

- and ~

THE ATTORNEY-GENERAL Defendant-Respondent

TAKE MOTICE that the plaintiff being dissat-
isfied with the judgment of the Supreme Court,
Lagos contained in the Jjudgment dated 17th day of
January, 1953 doth hereby appeal to the West
African Court of Appeal upon thz grounds set out
in paragraph 3 and will at the hearing of the
appeal seek the relief set out in paragraph 4.

AND the Appellant further states that the
name and addresses of the persons directly affected
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by the appeal are thogse set out in paragraph 5. In the
West African
2. Whole Judgment. Court of Appeal
S+ Grounds of Appeal: No, 18

(1) “he learned trial judge erred in law and Notice and
on the facts in holding that the defendant can re- Grounds of
ly on the statutes of limitation (particularly the  Appeal.
Limitation Act 1623 and under the Civil Procedure

Aect 1833).
April, 1953

(2) The learned trial judge erred in law and - continued,
10 on the facts in holding that the plaintiffl!s claim
is time barred.

(3) The learned trial judge erred in law and
on the facts in nolt holding that the matter before
the Court 1s a petition of Right.

(4) The learned trial judge erred in law in
admitting the letter =mExhibit "AA"in evidence when
the aforesaid letter referred to matters not in
dispute in this action and subject matter not be-
fore the Court in the present Suiltb.

20 (6) The learned btrial judge erred in law in
admitting the letter Ex, "BB" and "CC" in evidence
when the aforesald letters referred to matters not
in dispute in thls action and subject matter not
before the Court in this present suit.

(6) The learned trial judge erred in law in
admitting the letter Ex. "DD" in evidence when
the aforesald letter referred to matters not in
dispute in this action and subject matter not be-
fore the Court in the present suit.

30 (7) The learned trial judge erred in law in
admitting the letter Ix."E"in evidence when the
aforesald letter referred to matters not in dis-
pute in this action and subject matter not before
the Court in present suit.

(8)  The learned trial judge erred in law and
on the facts in rejecting plaintiff's evidence of
the ownership of the areas of land in dispute and
holding he was not satisfied the plaintiffs had
proved their ownership when there is no evidence

40 whatever to the contrary before the Court.
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(9) The learned trial judge erred in law and
on the facts in holding "I thereforce attach 1o
welght to his statement (Chief Imam Tijani's state-
ment) that no payment was made" in respect of the
Area in dispute marked "A'" when the onus of proving

payment was on the defendant.

(10) The learned trial judge erred in law and
on the facts regarding Area "B'" of plaintiff's

~claim in holding that the plaintiff's claim to com-

pensation to the said Area is time barred.

(11) The learned trial judge erred in law and
on the facts in holding that "I am not satisfied
that the plaintiff has eztablished that Area "GN
was ovneod by the Oloto Pamily when Government took
possession when the defendant did not challenge
the plaintifft!s title and no evidence before the
court contradicting the plaintliff's claim to the
said area of land.

(12) The learned trial judge erred in law and
on the facts in holding that Area "C" of plaintiff's
claim was not owned by the plaintiifs at the time
of the compulsory acquisition, when the plaintiff!s
claim to the said area of land against the defend-
ant was not contradicted by any evidence led by
the defendant.

(13) The learned trial judge erred in law and
on the facts in holding "Assuming that it was (the
land in dispute) was st11l owned by them (the plain-
tiff) I would presume that notice of the acquisi-
tion was brought to their knowledge!  when there
was no evidence whatever on which the sald learned
trial judge's presumption is based.

(14) The learned trial judge erred in law and
on the facts in holding that plaintiff's claim to
Area '"D" is time barred.

(15) The learned trial gudge erred in law and
on the facts on holding that'The claim in respect
of the areas E, F & G fails because it has not been
egtablished to my satisfaction that the Oloto's
still owned these areas when they were acquired by
the Governient" whoen the plaintiff led evidence as
to their claim against the defendant and the de-
fendant led no eVLdenco to conbreulct the plain-
tiff's claim,
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(16) The learned trial judge erred in law and
on the facts in holding that plaintiff's claim to

arocas E, I & G 1s statute barred.

(17) The learned trial judge errecd in law and
on the facts in holding; that plaintiffl!s claim in
respect of Area "Al is bime barred.

(18) The learned trial judge erred in law and
on the facts in holding that plaintiff's claim in
respect of Aveca "K' is time barred.

(19) Judgment against the weight of evidence
in reapect of each area claimed and in respect of
the whole of the plaintiff's claim.

4, Relief sought from the West African Court of
Appeal:

That the Jjudgment of the Court below be set
agide and for any further or other order as
the Court may deem £it in the circumstances.
5+ Persons directly affected by the Appeal:
Name: Address:

The Attorney-General - Attorney-General's Chambers,
Care Legal Department,
Lagos.

DATED at Lagos this day of April, 1953.

(Sgd.) Thomas, Williams & Kayode.
APPELLANT'S SOLICITORS.

In the
West Afrilcan
Court of Appeal

No. 18
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Appeal,
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1956,

86.

No. 19

ORDER substituting CEIEXF TIJANI for
CHIEF OLOTO (now deceased)

IN THE FEDERAL SUPRIME COURT OIF NIGERTA.

HOLDEN AT LAGOS

Suit No. M.3446
W-A.C.A.191/1955,

Application Ix Parte for an Order
that Chief Imam Ashafa Tijani be
substituted for Chiefl Fagbayi 10
Oloto, now dead.

BETWEZETDN:

CHIDF FAGBAYI OLOTO (now deceased) for

himself and on behalf of the other

merbers of the Oloto Chieftaincy Family
Applicant

- and -

THE ATTORNEY-GENERAL Respondent

Monday the 15th day of October, 1956.

"UPON READING. the application herelin and the 20
affidavits of Chief Imam Ashafa Tijanl and Emanuel
Jalyesinmi Ogundimu, sworn to on the 3lst day of
August, 1956, filed on behalf of the Applicant, and
after hearing Mr. R.A. Fanli Kayode of counsel for
the applicant: '

IT IS ORDERED that Chief Imam Ashafa TIijani
be and is hereby substituted for Chief Fagbayi
Oloto, Jeceased.

(Sgd.) S.A, Samuel
AG. CHIEF REGISTRAR. 30
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Ho. 20 In the Pederal
- Supreme Court
NOTES of JIBOWU Ag., FCJ. of Nlgeria
formerly the
IN THE FEDERAL SUPREME COURT OF NIGERIA West African

Court of Appeal

HOLDYN AT LAGOS

No., 20
BEFPORE THEIR LORDSHIPS
Notes of Jibowu
OLUMUYIWA JIBOWU AG., PEDERAL CHIEF JUSTICE Age FCJ.
M.,C.E.C. INAGEON DE LILESTANG FEDERAIL, JUSTICE 12th, 13th &
knl 3
MYLES JOHN ABPOTT AG. PEDERAL JUSTICE. 14th June, 1957

W.A.C.A. 191/1955

BIEITWVEEN

CHILF FAGBAYI OLOTO (now deceased) for
himself and on behalf of the other
members of the Oloto Chieftaincy Family
substituted by Chief Immam Ashafa Tijani

by Order dated 15,10,56. Appellant
- and -
THE ATTORNEY-GENERAL Respondent

Appeal from Judgment of De Comarmond, S.P.J. dated
17th January, 1953.

Mr. Shawcross (Ketun & Akinrele with him)  for
Appellant.

Brett, Ag. Attorney-General (Walker with him) for
Respondent.,

Shawcross opens and points out that the action was
not for compensation under Public Lands Acquisition
Ordinance but on a Petition of Right. Ten pieces
of land are involved, amounting to about 88 acres.
The lands were acquired by Government at different
stages between 1891 and 1927. The aggregate value
of the land at the present time is £630,560 -~ Value
at date of acquisition amounts to £1,891.13,0d.

The title of the Crown to the lands i1s not in dis-
pute. What are in dispute are (1) whether or not
the Crown was ever liable to pay the Oloto family
anything at all for these lands. (2) If the Crown
was so liable, at any time, whether anything was
ever, in fact, paid to the Oloto family. (3) If
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" ous pileces of land,

€8,

nothing has hitherto been paid, whether the Crown
is now liable to pay anything, and if so, how much,

Can the Crown rely on Statute of Limitation? if

the Crown can so rely, the entire claim of the
appellant is banned,
He submits that the learned trial Judge did not

deal with the basis of assessment of the compensa-
tion., He refers to the Amended Statement of Claim
at page 1 of the Record. Reads it.

Amended Defence is at pages 5-7. 10

He refers to the Public Lands Acquisition Ordinance
and reads it out sections 3,5,7,9,10,11 and 12 of
1876, He draws attention to secs. 7 (2) and (3)
and secs. 8, 10 and 12,

He now refers to the Judgment of the
at page 64 - He reads it out.

court below

See Notice of Appeal at page 82.
He reads the Grounds of Appeal,

Grounds 8 and 9

He refers to the evidence of Chief Immam Ashafa
Tijani at pages 9-10. 20

He submits that the learned trial Judge
this evidence and there is no sufficient ground

for doing so. He says the Judge accepted evidence
as to Areas A,B,H. and I. There 1s presumption of
continuity of ownership and, in spite of the evi-

dence of alienation, he submits that the witness!s
evidence should have been accepted,

rejected

He refers to page 16 from line 34 to page 17, line
14 dealing with Exhibit "C"; page 17 line 14, page
17 lines 38-41 Spoke about Exhibit "D", page 17 30
1line 42 to page 18 line 15, re Exhibits "E, F and
G". He says the witness told the truth and the
evidence should not have been taken against him,

He refers to page 18 line 40; also page 19 line 7
- page 19 line 21 page 20 line 20, He refers to
the evidence of Chief Onikoyi. Surveyor Lawson and
of Auctioneer Alabomil Olaleye who valued the vari-
He refers to Bate's submiss-
ions on page 28 et seq,

‘Defendant's 1lst witness tendered Certificates of 40

Title. Land Officer Macaulsy tendered Schedule of
Compensation prepared by Benjamin in 1907. It does
not show any compensation was pald to Oloto.

Land Officer Glover gave evidence from page 36,
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Page 37 shows £70 put against name of Oloto but In the Federal
therc wags no cevidence that the money was in fact, Supreme Court
paid. He rofecrs to page 30 et. seq. of Higeria

formerly the
West African
Court of Appeal

What is the naturc of the Claim? No. 20

He says 1t 13 not a claim on the face of it forany Notes of Jibowu
statutory compensation. It is a claim by petition Ag. I'CJ.

of right for the use or value of the use which the 12th, 13th &
Crovn had enjoyed in respect of the lands since the l4th’June 1957
dates of their acquisitions. Asked by De Lestang - &4 ’d
how can the Government be asked to pay for the use - continuec.
of lands which were theirs? He says that the Peti-
tloners are entitled to compensation for the use of
the lands since its acqguisition. He submits that
the case is analogcus to land requisitioned under
the Dcfence of the lealm Act. He refers to De
Keyscr's Royal Hotel, 1920, A.C. 508, at pages 523,
525, 530 and 533, He submits that the Crown had
taken the lands in question under an Ordinance,
Without paying for the lands. See page 65 as to
Kayode'!s explanation of "user'!,

Ad journed to 13th June, 1957.

TUESDAY the 13th day of JUNE, 1957, 13th June, 1957,

Mr, Shawcross is asked if he considers that the
Statement of Claim disclosed any course of action,

He conslders this case a novel one, but thinks that
it 1s well withir the principle laid down in De
Kevser'!'s Royval Hotel v. Attorney-General., He re-
fers to Feathers v, The Queen, 12 Law Time 114 at
page 117,

He points out that under a Petition of Right, the

claim is for compensation due for the taking of

the supplicant!'s property. He asks for leave to

amend the Statenient of Claim by the insertion of a
new paragraph 5(a) to reads

"In the circumstances set forward in paragraph
1-4, and in the circumstances that the Defend-
ant falled or neglected to provide compensation
for the Plaintiffs, pursuant to the Public
Iands Ordinance of 1876, at or within a reason-
able time after the acquisition of the several
properties mentioned in paragraph 6 below an
implied contract arose to pay the plaintiffs
compensation for the deprivation of the use
of the same land."
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~and also by inserting the words

90.

He refers to England v. Palmer, 14 W.A.C.A., 659, at
661l. Brett does not say That there is no powers

in the Court to amend a petition of right, but he

does not think that paragraphs 3 and 4 are consig-~
" tent with the admisslon in the proposed amendment

that the lands had been acquired by Government.
‘Subject to this being made clear, he does not op-
pose the amendment.

Shawcross asks for leave to amend Paragraph 4 by
inserting the words "having acquired the same under
Public Lands Ordinance of 1878" between "propoer-
ties", and "end" in the second line of paragraph 4,
Teither for the
saild acquisition or" between the words "family" and
the word "for!" in the third line of paragraph 4.

Brett does not object to the proposed amendments.

The amendrments proposed are granted.
Shawcross continues

He says that the onus of proof of right of compen-
setion 1s on the Respondent since there 1is an ad-
mission that the lands had been acquired,

He reads section 10 of Public Lands Ordinance 1876,
also section 7 ibidem. The Defendant failed to
produce documents showing agreement to assessed
compensations or Court Records declding the amounts
of compensation fixed.

He refers to page 69 Record, lines 4 - 18, .

This passage has relevance to the Statute of Limi-
tation of Laches. He refers to page 77 line 40
page 78 wup to line 16, See also pages 66-67, He
submits that the learned trilal Judge did not con-
sider question (4), He agrees that +time would
start to run from time of the acquisition. He
submits that there was no definite finding as to
whether compensation was in fact paid or not. He
refers to Glover's evidence at page 54 line 24.
He thinks this reinforces his argument as to mat-
ters of fact. As regards the question of presenta-
tion as to notice, he says the Judge was wrong in
applying the maxim Omnia praesununtur rite ex
solermiter acta®, as that was the matter in issue,
He submits that the proper presumption was that no
compensation was paid.

Statute of Limitations Does 1t or does it not
apply to Petition of Right?
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In United Kingdom, in 1903, the Crown could not
plead Statute of Linitatlona. See Irvine v, Board
of Trado, 1927, 1.K.B. pago 269, at 294, (Diccta);
iHustemjee vs. The Queen 1375 - 6, LR, 1 Q.B., 487,
at 496, Frinciple that the Crown cannot rely on a
Statuve which does not bind him,

He refers to Dr, Bella! Proceedings, .Cap. 7. Seo
also Robertson'!s Crovm Proceedings page 393, at 396,
Crown Procedure Act, sec. 30. Crown not being
bound by Statute cannot take advantage of  the
Statute. See 1Cth Edition of Maxwell on interpre-
tation of Statutes, page 143. Scee Sec.8 of Petit-
lons of Right Ordinance.

He refers to the Judgment at page 144, line 14, He
submits that untll words omitted are "so far as may
be applicable" was no extonsion of the English Law,
He submits that the Petition of Right Ordinance
puts the Government in the same position as under
the IEnglish Law,

le refers to Petition of Right, Act 1860 which he
submits sets out the law which is identical  with
the Petition of Right Ordinance,

In Re Hason, 1929 1 Ch.l, the decision was based on
Section 3 of Intestates Iistates Act, 1884.

He refers to Bell on Crown Proceedings at page 63.
See Limitation Act, 1939 Section 30 (1) -~ submits
that there was necessity for the provisions -

See 15 Halsbury's Laws of Ingland, Simonds Edition,
para. 514 at pgge 2835, Cases Iin the footnote _are
not available in the Court Library. He cites 1907,

Law Report A.C., 73, at 76, 79,
[nches - This applies only agdinst equitable claims.

The Ag. Attorney-General intimates that he does not
wish to argue the point., The amount of compensa-

tion the Court may have to refer case back for

assessment.

He suggests the assessment should be on the basis
of the present valuc of the land less the value at
the time of the acquisitlon up to within 2 years

thereof. :

Brett replies -

He submits that the Plaintiff's Statement of Claim,
as amended, now alleges an implied contract. In
De Keyser!s Hotel case the Court held that the sup-

pliant was entitled to compensation. In this case
compensation was due under the Public Lands Ordin-
ance - Here there is no asgsent to the acquisiton -
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The ovmer of the land cannot object to the acquisi-~
tion - See Kirkness (Inspector of Taxes) vs. John
Iludson & Co. Ltd., 1955, A.C. 696, at 709 (lst line)
and page 728. Acquisition is compulsory. He sub-
mits there 13 no implied contract in a case of
corpulsory acquisition. Applicabllity of Statute

- of Limitations -

See section 7 of Petition of Right Act 1860 and
compare with the local Ordinance.

He submits that the two are different on their
scope and purpose. See the purpose of both - The
Ordinance deals with other matters 1n addition to
the Petitlon of Right Section 2 of the Ordinance
has since been amended by adaptation. See sections
3, 4 and 8 - 8 deals not with petition of right.

In Rustomjee'!s case Petition is said not to be an
action. See definition in section 2 in the Supreme
Court Ordinance, Cap. 211 Laws of Nigeria NSuits
include actions". The object of the Petition  of
Right Ordinance was to make provisions for Suilts.
He subnmits that the proceedings under the Ordinance
are in a sult and not a petition of right.

He submits that the dicta of Sutton J shall remain
the law see Tomline vs. Attorney-General, 1880, 15
Chancery Division, 150, Held Crown acquired a
freechold title under the Statute.

In Irvine vs. Board of Trade, 1927, 1 K.B. 283-4
Hanworth, M.R., was guarded and Scrutton expressed
doubt. .

In Re Mason, 1929 1 Ch. 1, at page 8. See Lord
Hanworth's Dictum. See 1947 Crown Proceedings Act,
sections 30 and 31 does not apply to Nigeria. The
object presupposes that the right of the crown to
take advantage of Statute exists. Bell's Book,

page 198, <footnole -~ accepts the existence
of the right. He submits that there 1s

nothing in the Petition of Right Ordinance or the
Statute itself to limit the right of the Crown. He
submits that the grant of the flat does not neces-
sarily make the case a Petition of Right.

Issues of fact. He says that che comment of

Shawcross 1s not Justified that the learned trial
Judge was not justified in the conclusions he
reached on the evidence. The onus of proof of pay-
ment or non-payment he submits, does not rest on
the Crown,

10

20

30

40



10

20

30

40

93.
If the claim was well founded, damages cannot bo
properly assessod ac the present day value.
Sec. 10 (2) of the Public Lands Ordinancoc 1876, he
says, malkes the claim under an implied contract un-
tenable,

Shawcross replies - He asks for adjournment.

Adjourned to 14th June not before 10.30 a.m.

FRIDAY the 14th day of JUNE, 1957.

Shawcross replies.

Implied Contract. No contract was or could be im-~
plied in De Keysecr'!s Hotel Case, He agrees that
there is no questica of an agreemsnt between par-
ties with relation to the Acquisition. He submits
that there was an implication that the Crown would
pay compensation for land taken. Two procedures
were open (1) for the Court to approach the Chief
Secretary and agree to compensation offered or (2)
to go to Court if no agreement could be reached.

He refers to page 521, 1920 A.C, With regard to
1955 A.C. he says the implied contract were not
from the acquisition but from the obligation con-
sequent on the acquisition.

With regard to the availabllity of State of
Limitations to the Crown -~ He refers to Sec. 23
(12) of Land Registration Act, 1925, Crown Proceed-
ings Act, 1947, section 31 - he draws attention

to sectlon 30 of Dr, Bell'!s Book at page 197, He
submits that express provisions were made to enable
the Crown to do wuat he could not do before. He
distinguishes Tomline'!s case on the ground that in
Ingland the Crown 1s the ultimate owner of land -~
here he says the Crown 1s in a special position.

He refers to 15 Ch., D, 150.

Petition of Rights Ordinance, he submits, is merely
procedure, comparable with the English Act of 1860.
Compare the preamblecs. He says that there 1is no
indication that the Legislature here intended to
alter the law of England.

Regarding the word "Suit", see the Local Ordinance;
the interpretation Ordinance says "Suits includes
Actions n .

He refers to Order 1 rule 2 Vol,., X. Laws of Nigeria
page 12 - Order 2, rule 1.
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He submits that the present case is a Petltion of
Right which does not follow the Rules of Court.

He submits that the Court should consider the sub-
stance of the matter and not look at the labels.
He says that the proceedings cannot be an action
wilthin the definition of Action in the definition
of that word in the.

as 1t is not to be commenced by a writ

Re section 10 (2) of Public Lards Ordinance 1876,
he says it is a common rormula, and does not relate
to compensations due under the Ordinance. He sub-
mits that section 10 relates only to Title.

He submlits that section 10 (2) relates

only to
claims for title,

CeALV.
0. Jibowu, Ag. F.C.Jd.
14,6,57.,

(8gd.)

No, 21

JUDGMENT

(a) JIBOWU Ag. FCJ.

This 1s an appeal from the judgment delivered
by de Comarmond, S.P.J., as he then was, I1n the
former Supreme Court of Nigerilia on the 17th Jami-
ary, 1953, whereby he dismissed the plaintiff's
claim for £630,560 being compensation claimed in
respect of ten pleces of land at Iddo, Oto and
Fbute Metta which the Nigerlan Government was sald
to have been using without paying any compensation
for the use thereof to the plaintiff and hls fam-
ily who were said to be the owners thereof.

The proceedings were commenced not by a wrilt
of summons as in an ordinary action but by a State-
ment of Claim filed under the provisions of
sections 3 and 4 of the Petitions of Right Ordin-
ance, Cap. 167 of the Laws of ligeria. The Fiat
of the Governor was duly given under section 5 of
the said Ordinance.

The amended Defence filed shows that the
pieces of land had been acquired by the Nigerian
Government under the Public Lands Ordinance of 1876
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and that they were all covered by Certificates of
Title issued by the Supreme Court of Nigeria bo-
tween 1891 and 1903, excepting area 6(c in the
plaintiff!'s Statemont of Claim, the Record of which
could not be traced.

It should, however, be observed that Mr.Kayode,
wno appearced for the plaintiff in the Court below,
informed the Court that the plaintiff did not ques-
tion the titlec of the Crown to all the sald pieces
of land.

The Defence pleaded the Limitation Act of
1623, Clvlil Proceedings Act 1833, Acqulescence,
Waiver and Laches and denied plaintiff's ownership
of the said pieces of land at the time of the
acquiagltions

Besides making findings of fact, the learned
trlal Judge held that the claims were statute bar-
red and so dismissed the suit as I have sald before,

It appears that the suit could have been dis-
missed on tho ground that the pieces of land in
respect of which the proceedings were Instituted
had become Crown Lands between 1891 and 1903 and
that the plaintiff's claim for compensation for
the user of the lands by the Nigerian Government
was nilsconcelved, as the Government could not be
called upon to pay compensation for using its own
lands.

Mr. Shawcross, who appeared for the appellant,
obviously saw this point when he was asked by a
member of the Couirt whether the plaintiff!s State-
ment of Claim div~losed a cause of action, and he
promptly applied xor leave to amend the Statement
of Claim. Mr. Brett, the Actlng Attorney General,
who led for the defence, had no objection to the
proposed amendments and so paragraph 4 of the
Statement of Claim was amended and a new paragraph
5(a) was added. The Court allowed the amendments
in order to do substantial justice between the par-
tiecs.

The amended paragraph 4 reads:

"That the Government of Nigeria are now us-
ing the said landed properties having acquilred
the same under Public Lands Ordinance of 1876
and no compensation has been paid to the Fam-
1ly either for the sald acquisition or for the
properties by the said Government of Nigeria."
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Paragraph 5(a) runs thus:-

"In the circumstances set forward in para-
graphs 1-4, and in the circumstances that the
defendant falled or neglected to provide com-
pensation for the plaintiflf, pursuant to the
Public Lands Ordinance of 1876, at or within
a reasonable time after the acquisitlon of the
several properties mentioned in paragraph 6
below, an implied contract arose to pay the
plaintiffs compensation for the deprivation
of the use of the same land,"

It was contended on behalf of the appellant
that the proceedings being in the nature of a peti-
tion of right, the leztatlon Act of 1623 did not
apply and 1t was contended for the respondent that
the proceedings were just a sult and not a petitiom
of right and that the Act applied by virtue of sec-
tion 8 of the Petitions of Right Ordinance,

There was no dispute that the proceedings
were taken under the provisions of the Petitions
of Right Ordinance, Cap. 167 of the Laws of Ni-
geria, which does not provide the form in which
the petition is to be presented other than stating
in section 4 that the claimant shall not issue a
writ of summons bul shall commence the sult by

filiné a Statement of Claim, The Ordinance 1is
headed "Petitlons of Right", and section 1 thereof
reads: "The Ordinance may be cited as the Peti-
tions of Right Ordinance'. There is no doubt, as
submitted by the learned Acting Attorney—General,
that the Ordinance deals with other matters besildes
Petitions of Right, but the head note and sections
1, 3 and 5 thereof clearly indicate that the Ordin-
ance was intended to deal with Petitions of Right
and therefore made proviaions for the procedure to
be adopted in presenting such petitions.

In my view, the fact that section 4 of +the
Ordinance refers to the proceeding so commenced as
a suit does not deprive the proceeding of 1ts
character as a Petition of Right, and the proceed-
ing is both a sult and a Petition of Right.

Section 2 of the Supreme Court Ordinance of
1945 states that a "suit includes an action'", and
defines an MAction" as meaning "a civil proceeding
commenced by a writ or 1in such other manner as may
be prescribed by rules of Court, but does not in-
clude a criminal proceeding!.
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Order 2 rule 1 of the Supreme Court (Civil
Procedurce) Rules provides that "Every suit shall
bo commenced by a writ of summens signed by a
judge, magistrate or other officer empowered  to
sign summons", It 1s therefore clear that thore
are two categorlies of sults, namely, suits com-
menced by writs of summons, and suits which are
cormenced not by writs of summons but by statements
of claim, ag in this case., It follows, therefore,
that the proceedings in thils case, though a suit,
are not an action within the meaning of that word
in the Supreme Court Ordinance.

Tho Court was referred to Rustomjee v. The
Queen, 1875-6, L.R. Q.B.D., 485 in which it was
held that the Limitatlon Act of 1623 does not ap-
ply to a petition of right, At page 491 of the
Report Blackburn, J., saild: "The Statute of Limit-
ations has rclation only to actions between sub ject
and subject, the Crown cannot be bound by it", At
page 496, he sald further: '"With regard to the
Statute of Limitations, I do not think it is neces-
sary to say any more. There seems to be no pretence
for saying that the statute applies at all to the
Crown. It would no doubt be very propser, and right,
and Jjudicious for the legislature to pass an Act
to say that in future some statute of limitation
shall apply, but it has not been done yet",

The case of the ~aitorney-General versus Tom-
line, reported in 1880, L.R. 15 Ch.D., at page 150,
was referred to as an authority to the contrary,
In that case the Crown was held to have become
freehold owner o the property in dispute by the
application of the Statute of Limitation.

The learned tounsel for the appellant attempt-
ed to distinguish that case from this present one
on the ground that in England the King was the
ultimate ovmner of lands in England whereas it 1s
not so in Nigeria. The peculiar position of the
Crown-in relation to lands in England was not men-
tioned in the judgments delivered in the case and
did not form the basis of the decision. It seems
to me a clear case where the Court of Appeal ruled
that the Statute applied. It is, however, to be
noted that the case was not a case of a petitlion
of right.

In Re Mason, 1929, 1 Ch.D. 1, to which the
attention of the Court was drawn, it was held that
the Crown could take advantage of the Limitation
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Act of 1623. A study of that case, however, re-
veals that the declision was, in reality, based on
section 3 of the Intestates Hstates Act, 1884, "In
Re Blake!" reported in 1932, 1 Ch.D, 54, is another
case in which it was decided that the Crown could
take advantage of tlie Limitation Act of 1623, butb
like "In Re NMason" the decision was based on sec-
tion 3 of the Intestates Lstate Act, 1884, The
three cases are, therefore, in my view, no author-
ity contradicting the ruling in Rusbomjeel!s case
that the Statute of Limitation does not apply to

a Petition of Right.

In Cayzer, Irvine & Co. v, Board of Trade,
1927, 1 K.B.D., 269, the question of the applica-
bility of the Statute of Limitation to the Crown
was ralised but was not decided and no authoritative
decision seems to have been glven before the ghost
of the question was finally laid to rest by the
passing of the Crown Proceedings Act of 194%, which
repealed the Petition of Right Act of 1860 and
placed the Crown on the same footing as ordinary
persons with regard to litigations,

If that Act had been applicable to Nigeria,
the question wotild have presented no difficulty
but as this Court can apply only Statutes of gen-
eral application in force in England on the 1lst
January, 1900, this Court has to decide whether
or not the Limitation Act of 1623 applies to this
case and perhaps leave 1t to Her Majesty!s Privy
Council to give a decisive ruling on the important
but difficult point of law.

It seems to me, however, that the passing of
the Intestates! Estates Act, 1884, the Limitation
Act of 1939, and of the Crown Proccedings Act of
1947 is the reallsation of the iegislative enact-
ments visualised by Blackburn, J., in his dictum
which I quoted above.

In the Attorney-~General for New South Wales
ve Curabtor of Intestates' Estates, 1907, A.C. 519,

the Privy Council held that the Crown was not bound
by sectlon 4 of New South Wales Life, Fire and Mar-
ine Insurance Act, 1902, which purported to protect
the proceeds of a life assurance policy from liabil-
lity for payment of the debts of the deceased, and
held also that the Crown was entitled to payment
of a debt of £68. 2. 2., due to the Crown 1n prior-
ity to all other claims,
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It follows, therefore, in my viow, that tho
Crowvm cannot take advantago of the Statute of Lim-
itation In this case.

\/ith respect to the Acting Attorney-General,
I am unable to accept hls submission that section
8 of our Petitlons of Right Ordinance exXxtended the
Inglish Law and madce the Llimitation Act of 1623
applicable, In my view, the section merely incor-
porates the provisions of the Supreme Court Ordin-
ance of 1945, so far as thoy are applicables I am
favourably imprcssed by the submissions of the
learned Counsel for the appellant that the provis-
ions made by the section relate only to procedure
and not to any change in the law. The section
makes 1t possible for the Court to apply English
Statutes of general application in force in England
on the lst January, 1900, but does not go to the
length of makilng thz Statutes apply in conditions
other than those in which they apply in England.

. The section makes no greater provisions than sec-

tion 7 of the Petition of Right Act of 1860, In
the circumstances, I hold that the Limitation Act
of 1623 does not apply to this case.

This does not necessarlily mean that the appeal

Succeeds because there are other grounds on which

I think the appeal should be dismissed.

FPirstly, the plaintiff's statement of claim
after being amended based plaintiff's claims on
an implied contract which suggests an agreement
between the parties that compensation would be
paid by the Nigerian Government for the acquisi-
tions,

As the acquisitions were made under the Pub-
lic Lands Ordinaince, compensation was payable
under the Ordinance whilch provided procedure for
determining and assessing the compensation pay-
able. If the parties met and agreed on the amount
of compensation payable, that would be the end of
the matter; Dbut 1f the parties could not agree on
the amount of compensation payable, or 1if more
persons than one ciaimed ownership of the land be-
ing acquired, then the matter was to be referred
to the Court for settlement.

The question of an implied contract could not,

therefore, arise under the Public Lands Ordinance
of 1876, nor did it arise, as was pointed out by
Lord Dunedin in the Attorney-General v.De Keyser's
Royal Hotel, 1920, A.C. at pages 522-523, under
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the Defence of the Realm Act.

For thils reason, the appeal, in my opinion,
should be dismissecd.
Secondly, as I have already held that the

Limitation Act of 1623 is not available to the
Crown, the equitable defence of Laches should be
invoked to bar the plaintiff's claims,

The evidence established beyond doubt that
the lands in respect of which compensation  was
claimed, were ecqulred by the Nigerian Government
between 1891 and 1903, The principal member of
the Oloto Chieftaincy Family, Chief Imamm Ashafa
Tijani, could not say that the family was not ser-
ved with notices of the acquilsitions, - and the
learned trial Judge, in my view, was right in
holding that the Oloto Chicftaincy Family knew of
the acquisitions and did not bring their claim
untlil more than 40 years after the last acquisition.
They have acquiesced so long in compensation not
being pald for the pieces of land that they ap-
peared to have waived thelr right to compensation,
if they had any interest in the lands acquired.

They have slept so long on their alleged rights,

allowed Government to pay compensatlons in respect
of the lands to pcople who could no longer be trac
ed, and made it difficult for the defendant to
adequately prepare a defence to meet the Dbelated
claims as some of the old Records could not be
traced, some having been burnt and others are un-~
identifiable; moreover, officers who actually had
something to do with the acquisitions like Herbert
Macaulay, Bagan Benjamin, Rowse and others are no
longer available as witnesses. It 1s, therefore,
inequitable,that the plaintiff's claims should now
be entertained., They are, in my view, Dbarred by
their laches and acquiescence.

Thirdly, on ilssues of fact the appeal should
also be dismissed., On the plalntiff's own showing,
Chief Imam Ashafa Tijani, the principal witness for
the Oloto Chieftaincy Famlly, was only 4 years old
when the first acquisition was wade in 1891, 6
years old in 1893 and 16 years old when the last
acquilsition was made in 1903. Iis evidence, accord-
ing to him, was based on hearsay which was accepted
a8 traditional evidence. He was supposed to have
collected hils information from his maternal grand-
father, Chief Eshugbayil Oloto, 1in whose time the
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acquisitions wore made. He failled to tell tho
Court hils grandfather's excuse for not applying
for compensatlon wher his family lands were acauir-
ed by Government although he lived for 7 years
after the last acqulsition. O0ld records produced
by the defendant show that his grandfathoer did not
tcll him the truth about the acqulsitions or that
ho fabricated the cvidence about what he was sup-
posed to have been told by his grandfather., While
it might be true that the lands claimed belonged
originally to the Oloto Chieftaincy Family, there
was evidenco from the defence and admisasions by
Chief Imam Ashafa Tijani thet the family had sold
quite a lot of their family lands before the acquis-
itions, His evidence that the whole of Iddo Island
belonped to his family at the time of the acquisi-
tion 1s obviously untrue in the light of the in-
formation contained in tho Records Ixhibits 25 and

Z produccd by the cefence. The evidence clearly
shows that compensation was paild to many people at
Iddo and 0Oto, includling the Church Missionary

‘Society and a Mrs. Mary Franklin. The evidence

clecarly shows further that Chief Eshugbayi Oloto

claimed £150 for his land, obviously the site of
his palace, and was pald £70 on 18th March, 1891,
and that his claim for £200 for seigniorial right
was turned down by the Acquisition Commissioners,
Sce Exhibit DD.

Furthermore, the Chief Imam testified that
Shemore and Ilogbo pcople were removed from Iddo
to the glte referred to in paragraph 6(h) of the
Statement of Claim, Yet, with the knowledge of
that fact he dishonestly claimed compensation for
the acquisition on the basis that the whole area
belonged to the Oloto Chieftalincy Family at the
time of the acquisiticn,

All these facts go to show that the witness's
ipse dixit that the lands claimed belonged to the
Oloto Chieftaincy ramily at the time of the acquis-
itions could not be accepted as proof of that fact.
The learncd trial Judge'!s findings of fact that
the area (A) did not all belong to the family at
the time of the acquisition and that Chief Eshugbayi
Oloto was paid for his land are justified Dby the
evidence. The claim for compensation in respect
of this area rmust therefore fail.

Regarding areas E, F and G, the learned trial
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Judgeo concluded that the plaintiff!s
the pieces of land at the time of the acquisition
was not established. The oral evidence and Exhibit
GG show clearly that many people were paid compen-
sation by Govermment in respect of lands iIn the

areas, which gave the lie to the evidence of Chierf
Imam Ashafa Tijani that the plaintiff owned the

ownership of

land at the time of the acquisition. The Chief
Imam did not prove that the persons to whom compen-
sations were pald were mere tenats nor did he

dislodge the presumption raised by Sectlon 11 of

the Public Lands Ordinance which provided that the
persons in possession of lands to be acquired as

owners must be decmed to be the owners thereof un-
t1l the contrary was proved.

The learned trial Judge!s findings of fact in
respect to those areas are perfnctly Justified and

the claims iIn respect of the arcas cannot succeed.

With regard to areas H and I, the evidence
shows that compensations were paid to Shemore and
Ilogbo people on the land and that fact was admit-
ted by the Chief Imam. The plaintiff did not prove
that the men on the lands at the time of the
acqQuisition were thelr tenants, and that the areas
gtill belonged to the Oloto Chieftancy Family at
the time of the acquisition. The claims in respect
ol these areas nust also be dismissed.

Regarding area K, the evidence was clear that
the tract of land was acquired in 1897 for the
Railway and that the people who claimed to be the’
owners of the lands were paid compensations for
the acquigsition. The Chief Imam admitted that the
men paid acquired their title from his family, but
he stated that the actual railway track was not
sold. He did not produce any evidence of this and
the claim rested entirely on his mere statement
which is as fantastic as it 1s incredible. The
Judge!s finding of fact that the plaintiff failed
to prove that the ownership of the land acquired

wag in the Oloto Chieftaincy Family at the time of

the acquisition was not proved is amply juutlfied
by the evidence., The plaintifffs claim in respect
of this area must also faill,

Coming now to area B, the learned trial Judge
appeared to have got mixed up and =o contradicted
himself in his findings. He was not Justified in
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accepting the Chicf Imam's unsupported statement
that the arca belonged to the Oloto Chleftaincy
Family at the time of the acquisition 1n the face
of the ovidence which tends to show the contrary.
The learned trial Judge, with respect to him, did
not appeoar to have consldered why Chief Eshugbayi
Oloto, who got compensation for area A, failed to
apply for and obtain compensation for area B, if
aroa B at the time stlll remalned his family pro-
perty., The Chief Imam's evidence that the Govern-
ment asked permission of the Olotos to use the area
ag a garden in 1903 could not have been true in
view of tho fact that the area was acquired before
Cortificate of Title Ixhiblt FF was obtailned on
14th July, 1891, The learned trial Judge was right
when he held that the Chief Imam's evidence was
unreliable, and he, no doubt, fell into error when
he later accepted the unreliable evidence.

Moreover, Atitebl was said to mave bought land
contiguous to the Botanical Gardens and other
pleces of land which he had sold, The plan on
Exhibit 00 does not show the land sold and conveyed
thereby to be contiguous to area B, nor is there
evidence of the location of the other pieces of
land which Atitebl was said to have bought and sold.

Furthermore, the posslbillity of the area hav-
ing been acquilred as unoccupied land for which no
compensation was payable under the Ordinance was
not considerecd.

In view of these facts, it appears to me that
the plaintiff's claim was not established and the
claim in respect of the area should also fail,

With regard to area C, the claim in respect
of this area also should fail on the ground that
the mere statement of the Chief Imam who was found
to be an unreliable witness was not sufficient
proof of the ownership of the land.,

Coming to the area D, the claim in respect of
this area should also be dismissed., The learned
trial Judge found the plaintiff's claim to owner-
ship of the land at the time of the acquisition not
proved, and with this finding of fact, I respect-
fully agree.

In case thls case goes further, I would like
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to record my views about the ariount of compensation
claimed. As the pieces of land had been acquired

compulsorily by 1903, compensation for the lands

could only properly be assessed at the value of the
lands at the time of the acquisitions. The present

value placed on the pieces of land caunot be the

correct yardstick for assessing the compensation.

The learned trilal Judge did not consider it
necessary to decide this point, but thers was evi-
dence of assessment given by kr. Glover, a wltness
for the defence, vwhich I consider quite generous.
Should the plalntiff be considered to be entitled
to compensation, I would award him compensation as
follows, according to Glover's valuation, which I
consider reasonable -

Area A, Total acreage 11.341 acres.

Drylend 3.570 at £15 per acre and swamp
land at £10 por acre, amounting to
£131. 5. 2.

Areas B, G, D, B, H, I and K, 60.3720 acres at £20
per acre, anmnounting to £1,207. 8.1C.

Areas E, ¥, G, 2.285 acres, at 1/- per sq. yard,
amounting to £352.19., 5.

Grand Total - £1,891. 13. 5.

In view of what I have sald above, I would

dismiss this appeal with costs assessed at 200
guineas,

(Sgd,.) 0. Jibowu
Ag. Federal Chief Justice.

No. 22
JUDGMENT

(b) NAGEON DE LESTANG, F.J.

This i1s an appeal from a judgment of the then -

Supreme Court of Nigeria, in the Lagos Judicial
Division (de Comarmond, S.P.J., as he then was),

dismissing the appellantls sult with costs. It is
necessary, for a proper understanding of this case,
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to act out brilefly the facts giving rise to the In the Fedeoral

appellant's claim, Supremec Court
of Nigeria

Once upon a time the Oloto Chieftaincy Family  formerly the

ovmed a great deal of land in or ncar the Colony West African

of Lagoas. They had thelr palace on Iddo Island Court of Appoal
and woro the reputed owners of the whole of Ebute -

Metta, extending a8 far north as Ikeja. They did No. 22

not, however, revain all their land, but from time Judgment.,

to tlimo disposed of portions of 1t to other famil- (b) Nageon

lles and individuals, DBetween the years 1891 and de Lestang
1903, the Government of Nizseria compulsorily ac- F.J.

quired for public purposes ‘under the Public Lands

Ordinance, 1876, several portions of land on Iddo  16th December,
Island and at Ebute kotta, including all those 1957

areas descrlbed in paragraph 6 of the Statement of - continued.
Claim (with the possible exception of area "C" in

respect of which no certificate of acquisition was

producod) and have been in possession of them ever

gince. In 1948 the appellant, who 1s the Head of

the Oloto Family, acting for himself and on behalf

of the Oloto Chieftainecy TFamily, instituted pro-

ceedings against the Government of Nigeria under

the Petltlons of Right Ordinance (Cap.167).

By his Statement of Claim originating the pro-
ceedings, the appelTanL after averring that the
properties described in paragraph 6 thereof formed
part of the land owned by the Oloto Family from
time immemorial and that the Government of Nigeria
were now using the said properties "and no compen-
sation hag been palid to the famlly for the use of
the saild properties", claimed £630,560 from the
Government as compensation for such user. The al-
leged compensation clalmed is no less than the
alleged value of thoe properties at the time of the
sult., The defence was that the properties in
question had been compulsorily acquired by the
Crovmn under the Public Lands Ordinance, that the
Oloto Pamily had no interest in the sald properties
at the time of acquigsition by the Crown, that com-
pensation had been pald to the persons from whom
the properties had been acdquired, and finally that
in any event the claim was time barred under the
Limitation Act, 1623, and the Civil Procedure Act,

1833.
At the trial the appellant did not contest the

Government'!'s title to any of the properties, and
Mr., Fanl Kayode, the appellant's Counsel, saild so
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more than once. The learned trial Judge held

(1) that all the properties, save property "c!
had been compulsorily acguired by the
Government as alleged;

(2) that with the exception of property "B,
which he found belonged to the appellant
at the time of the acguisition, the appel-
lant had failed to prove ownership oi the
properties at the material time;

(3) that the claim for compensation in all cases
was time barred.

During the hearing of the appeal the Court
expressed the view that the Statement of Claim as
originally framed did not in the circumstances dis-
close a good cause of action bccause once the ap-
pellant had conceded that the properties belonged
to the Government, there was no basis upcn which a

claim for compensation in respect of the user there-

of could be founded, especlally as the period of
the user for which compensation was being claimed
was not defined. Mr., Shawcross, who appeared for
the appellant, conceded the point, but immediately
applied to amend the Statement of Clailm, As the
Attorney-General did not object, the Court, mnot
however, without reluctance at this late stage,
granted the application. The material portions of
the Statement of Claim now read as follows:-

"3, That the landed properties hereinafter
described form part of the land owned by the
family from tlice immemorial,

4, That the Government ol Nigeria are now
using, having acquired the same under the
Public Lands Ordinance, the said landed pro-
perties and no compensation has been paid to
the family either for the saild acqulsitions
or for the usage of the said properties by
the same Government of Nigeria.

5. (a) In the circumstancss set forth in
paragraphs 1 to 4 and in the circumstances
that the defendants failed or neglected to
provide compensation for the plaintiff pur-
suant to the Public Lands Ordinance, 1876,
at or within a reasonable time after the ac-

quisition of the several properties nientioned
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"In paroagraph 6 bolow, an implied contract
arose to pay the plaintiff compensation for
the deprivation of the use of the sald landsd

It will bo noticed that the claim for compen-
sation 1s now founded on an implied contract aris-
ing from the alleged failure of the Government to
pay compensation for the compulsory acquisition of
the propertios. The question which immedlately
ariseca for declislon 13 whether, assuming the facts
to be as stated, such a proposltlion is sound in law,
The Attorney-Goneral submitted that 1t was not,
and T am in entire agreement with him. In a com~
pulsory acquigition the consent freely given by
the partles, which 1s necessary to constitute a
comtractual obligation, 1s absent. Indeed the
expresgion "compulsory acqulsition! is itself the
antithesis of agrecement because in a compulsory
acquisition the property 1ls taken by the Crown as
of right whether the owner agrees or not. Whatever
compensation may be duc to the owner can only arise
under the provisions of the Public Lands Ordinance,
1876, and not by virtue of any implied contract,.
The case of the Attorney-General and de Keyser's
Royal Hotel Ltd.,, 1920 A.C. 508 1s clear authorilty
for this proposition. In that case the Crown, pur-
porting to act under the Defence of the Realm Regu-
lations, took possession of an hotel for the
purpose of housing the headquarters persomnnel of
the Royal Flying Corps. The owners, by Petltion
of Right, asked for a declaration that they were
entitled to a rent for the use and occupation of
the premises., It wag held that the suppliants were
not entitled to a rent for the use and occupation
apart from statute, as there was no consensus on
which to form an impllied contract. Lord Dunedin,
at page 523, put the pogition very clearly inthese
words &=

"It (one argument) was that the Crown should
pay a reasonable sum for use and occupation
of the premises upon the ground of an implied
contracte coeevee.eoeese The simple answer to
this argument is that the facts as above re-
cited do not permit of its application, In
any case of implied contract there must be
implied assent to a contract on both sides.
Here there 1s no such assent, There was no
room for doubt as to each partyt!s position.
The Crown toolk as a right, basing that right
specifically on the Defence of the Realm Act,.
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The Receilver did not offer physical resistance

to the taking, and was content to facilitate
the taking. He emphatically reserved his
rights, and gave clear notice that he main-

tained that the Crown was wrong in its conten-
tion, and that no case for taking under the
Defence of the Realn Act had arisen: in other
words, that the Crown had, under the circum-
stances, according to thelr proposals, unlaw-
fully taken. To spell out of this attitude
on either side an implied contract is to my
mind a sheer Impossibility.!

If T am right in the view I take of this
claim, it is clearly misconcelved, and this is an
end to this appeal. In the event, however, of the
case going further, I propose to deal briefly with
the other points raised, namely -

(1) Was the trial Judge right in holding that
except as regards Area '"B" the appellant has
failed tc establish ownership of the land at
the time of acquisition?

(2) Has the plaintiff received compensation
for the lands acquired?

(3) Do the Statutes of Limitation
this claim?

apply to

As regards the first point, Mr. Shawcross!'s
argument, if I have understood it correctly, is
two-fold. He argues firstly that since the Judge
accepted the appellant's evidence of ownership in
regard to one plot, he ought to have accepted 1t
in regard to the other plots also because there was
not sufficient reason to distinguish the evidence.
I am unable to agree. The learned Judge dealtwith
the evidence in regard to each plot separately, and
I can see no valld reason why he should not accept
it concerning one plot and reject it as regards the
others. In every case he gave Iils reasons for his
conclusion, and I consider that there was evidence
to support them. I would like, however, to remark
that in the solitary case in wliich he found owner-
ship proved, his finding seems nore benevolent than
justified, and I would respectfully agree with the
remarks which ny brother Jibowu,Ag.F.C.d., has made
on this matter. Secondly, Mr, Shawcross relled on
the presumption of continuance as establishing
plaintiffst! ownership, His submission was that,
as once upon a time the Oloto family were the
owners of the lands acquired, they must be presumed

10

20

30

40



10

20

30

40

109.

to have continued In thelr owmership until the
contrary is proved. Thils contention in my view
loses oalght of the fact that the family have on
the appellant!sc own showing made innumerable dis-
positlons of land iIn the area concerned of which
no records exlst, nonec being necessary under Natilve
Law and Custom, wilth tho result that the foundation
for the presunption of continuance has disappearcd.
To sum up, I consider that on the evidence before
him the loarned Judge was jJjustified In concluding
that the appellant had falled to prove ownership of
the land at thc time of the acquisitlon, and that
he probably erred on the side of leniency in con-
cedlng that Arca "B" belonged to the appellant at
the nmaterial time.

A3 regards the second point, it was contended
by Mr. Shawcross that it was for the respondent to
prove that compensacion had been paid, but that in
any event, the evlidence taken as a whole was more
conglastent with non-payment than with payment. The
lecarned Judge made no clear finding on thils point
for the reason presumably that in view of his ad-
verse finding on the question of ownership, there
was no necesslity for him to do so, It was, in my
view, for the appellant, who was alleging that he
had not received compensation, to prove hls allega-
tion, and on the view which the learned Judge took
of the evidence of the appellantl!s star witness,
he clearly failed to do so. In such a case as this
the presumption omnla praesumuntur rite esse acta
applies with particular force, as it would be un-
reasonable and indeed inequltable after the lapse
of so many years to expect the respondent to be

able to prove payment.

I now come to the third point which ralses a
question of some difficulty. It was contended by
Mr. Shawcross that the Limitation Acts do not apply
to a claim against the Government under the Peti~

tion of Right Ordinance for two reasons:

(a) because the proceedings are to all intents
and purposes a Petition of Right, and
there is good authority for holding that
the Limitation Acts do not apply to a
Petition of Right;

(b) because whatever the nature of the pro-
ceedings the Limitation Acts do not apply
to the Crown and consequently the Crown
cannot take advantage of the Statutes
since it i1s not bound by them.
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I think that the second arguient can be dis-
posed of in a few words. I am not very impressed
by the contention that the Crown ought not to be
able to take advantage of a Statute which 1s not
binding on it on the sole ground of rcciprocity

because the position of the Crown is Iin many res-

pects exceptional. The Crown, for example, could
sue for tort and yet unitil quite recently it could
not be sued for it. Be that as it may, it would
seem on the authorities that ths Crown can take
advantage of a Statute although it is nolt bound by
it. Those authorities are set out in Robertson's
Civil Proceedings by and against the Crown, 1908
Edition, at page 567, and I need only refer to the

most recent of those decisions, viz: Attorney-
General v, Tomline 1880, 15 Ch.D. 150. In that

case the Crown was allowed to take advantage of
the Statute of Limitation, 1623, and to acquire
thereby a frechold title to a close.

In support of his first argument, Mr.Shawcross
relied on the case of Rustomjee v. R, 1876, 12
Q.B.D. 487. It was decided in that case that the
Statutes of Limitation do not apply to a Petition
of Right. Thilis decision has been criticised, but
it can be supported on the ground that the Limita-
tion Acts apply only to Mactions™ and that a
Petition of Right is not an action. It is, there-
fore, necessary to declde here whether proceedings
like the present brought under the Petitions of
Right Ordinance are an action or not within the
meaning of that word in the Limitation Acts. TUn-
fortunately, there is no definition of Maction" in
the Acts. M"Action™ is defined in the Supreme Court
Ordinance as meaning'a civil proceeding commenced
by writ or 1In such other mamner as may be prescrib-
ed by Rules of Court, but does not include a crim-
inal proceeding'. As the present proceedings were
not commenced by writ, they are clearly not an
action for the purpose of the Supreme Court Ordin-
ance. This, however, is not conclusive that the
present proceedings are not an action within the
meaning of the Limitation Acts. I can see no good
reason for giving to the term “action" in this case
the restricted meaning given to it in the Supreme
Court Ordinance, In Bradlaugh v. Clarke, 8 A,C.
354, the Earl of Selborne, L.C, defined an action
thus, at page 361

" am also satisfied after full consideration
that the word "action! is (as Lord Justice
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Tush sald) a generlc term, inclusive, in its
proper logal scnse, of sults by the Crown.!"

In the scume case, Lord Blackburn said this:

"put in legal phraseology, action  includes
every sult, whether by subject or in the name
of the sovereign or by an information by the
Attorney-General on behalf of the Crown:!

I one glves that meaning to the word "action!,
then I thinlk that the presont proceedings may be
properly described as an action for the purposes
ol the Limitation Acts. The proceedings are called
a sult which by definition in the Supreme Court
Ordinanco includes an action; the appellant 1s a
plalntiff and the Attorney-General 1s a nominal
party representing the Crown as defendant; the suit
beging wlth the filing of a claim in the Supreme
Court in the form of a statement of claim which,
save for the flat of the Governor, is in all res-
pects ildentical wilth a statement of claim 1In an
ordinary actlon in the Supreme Court; thereafter
the procedure applicable to an ordinary action ap-
plies and issue is Joined. There is thus immedi-
ately a 'lis! between the claimant and the Crown
and in due course a judgment is pronounced for or
against the Crown. In those circumstances, I con-
slder that the proceedings under the Petitions of
Right Ordinance are very different from a Petition
of Right properly so called, and are in fact an
action within the meaning of that term in the
Limitation Acta. It follows, therefore, that the
learned trial Judge was right in holding, though
not for the same reason, that the ILimitation Acts
agply to these proceedings, and in further holding
that the claim was statute barred,

I am in entire agreement with what Jibowu, Ag.

F.C.J,, has sald concerning the quantum of compen-
sation and do not desire to add anything on this

" question. In the result, I agree that this appeal

should be dismissed with 200 guineas costs.

(Sgd.) M.C. Nageon de Lestang.
. FEDERAL JUSTICE.
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I have had the advantage of reading the two

~ judgments which have just been delivered and I also

agree that this appeal should be dismissed,

I would, however, add the following observa-
tions.

The first matter to which I would refer is
the nature of this proceeding. Mr. Justicc Jibowu 10
has held that this proceecding is both a suit and a
Petition of Right, but, with respect, I venture to
take a different view. It certainly is not a Pet-
ition of Right in the strict scanse of this term,
The form of the Statement of Claim filed here pur-
suant to the Petitions of Right Ordinance i1s very
different from that of a Petition of Right and the
subsequent pleadings flled and steps taken in these
proceedings are very different from those to be
found in the English procedure lsaid down for Peti~ 20
tions of Right. I also find myself unable to agree
thet the long title and sections 1, 3 and 5 of the
Petitions of Right Ordinance go the length of show-
ing clearly that the Ordinance was intended to deal
with Petitions of Right. The short title I regard
as one merely of convenience. The long *tTitle re-
veals, to my mind, that the Ordinance seeks to make
provision for suits by and against the Government
and to say how these shall be prosecuted and de-
fended. I prefer the view put forward in argument 30
by the learned Acting Attorney-General (as he then
was) that Petitions of Right are unknown in Nigeria.

Sections 3 and 4 of the Petitions of Right
Ordinance. refer to the type of proceeding contem-
plated by the Ordinance as a suit and I think that
"suit" is the proper designation of this proceeding.

To take that one stage further, I think that
this proceeding is a sult invesied with the charac-
ter of a Petition of Right.

I now come to consider irf +this sult is 40
sufficiently invested with that character to enable
it to be treated as a Petition of Right vis-a-vis
the application of the Statutes of Limitation,
which, on the authority of Rustomjee's case (L.R.
12 Q.B.D. 487), supported by the opinion of the
learned author of Robertson's "Givil Proceedings
by and against the Crown" (1lst edition) do not
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apply Lo a Petltion of Right.

That brings me to the question of whether the
preosent proceeding Is an action. The Limltation
Act, 1623, applies only to actions. "Suit", accord-
Ing Lo Sectlon 2 of the Supreme Court Ordinance,
1945, (the statute applicable at the  time  the
Statement of Claim was filed in the Court below)
Mincludes an action',.

The definltion of "actlon" in the  Supreme
Court Ordinance is "a civil proceeding commenced
by & writ or in such other manner as may be pres-
cribed by rules of Court ...." I am of opinion
that that definition 1s not exclusive and exhaust-
ive, because there 1s provision in more than one
Nipgerian Ordinance (e.g. Public Lands Acquisition
Ordinance, Lagos Town Planning Ordinance) for the
comiencement of proceedings thereunder by origina-
ting summons. And though an originating sunmons
18 an action, 1t is not a writ of summons within,
for example, Order XI r,l. of the English Rules of
the Supreme Court,

So we already have, provided for by local
statutes, "actions" that begin otherwise than by
writ of summons and otherwlse than as may be pres-
cribed by rules of court,

It seems to me that the Petitions of Right
Ordinance can be said to provide, similarly, for
actions to be commenced otherwise than by writ of
summons and otherwlse than as may be prescribed by
rules of Court and I therefore take the view that
the present proceeding 1is an "action',

Does the Limitation Act, 1623, therefore apply
here? Blackburn, J, in Rustomjee'!s case (L.R. 128
Q.B.D. 487) says that that Act ™has relation only
to actions between subject and subject, the Crown
cannot be bound by it", But can the Crown, never-
theless, take advantage of 1t? I agree with ny
learned brother, de Lestang, F.J.,, that 1t can,

It follows from these conclusions that in
pleading the Limitation Act, 1623, the respondent
is on solid ground.

Next, I desire to refer to the amendment of
the Statement of Claim which was allowed by this
Court during the hearing of thils appeal. It 1is
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undeniable that, in its original form, the State-
ment of Claim disclosed nc cause of action and the
action could have been disposed of in the . Court
below on that basis. My agreement with the other
members of this Court to allow the amendment was
given with sone reluctance and misgiving because,
Tirst, the application for amendment was made very
late in the day; secondly, the amendment sought
to convert an unsubstantial Statement of Claim into
one of substance; Thirdly, this statement of Claim
had received the fiat of the Governor (as he then
was) and the power to allow amendment of a document
gso endorsed is limited to cases where amendment
does not involve a substantial alteration in the
cause of action; and fourthly, Mr. Shawcross, in
opening the appeal, told us that the appellant!s
claim here was one "for free and unrequited usel
by the Crown of the land in question: that it was
"not a claim for compensation fcr compulgory ac-
gqulsition but a Petition of Right making a claim
for loss of use" - a standpoint considerably at
variance with that adopted by Mr, Shawcross in
applying for the amendment. It might well be said,

I think, that an amendment vwhich secks to show a
cause of action where none existed before does
effect "a substantial alteration!. However, accord-

ing to Radman Brothers v. The King (1924) 1 K.B. 64,
the test is 'if the document had originally been
presented in the form in which it stands after
amendment, is there a reasonable probability that
the fiat would not have been refused?" I am not
prepared to say that the amendment made fails to
pass this test.

But that does not mean that I consider the
amendment put the appellant in any better position
than he was before, I agree witlhh the contention
of the learned Acting Attorney-General that no im-
plied contract, such as is averred to exist in the
Statement of Claim as amended, can arise where land
is acquired under compulsory powers. Thalt conten-
tion is csupported by the Jjudgment of the House of
Lords in De Kevser!'!'s case (1920 A.C. 508), At page
523 of the report, Lord Dunedin points out that
"in any case of implied contract there must be im-
plied assent to a contract on both sides", It seens
to me that acquisition by the Crown of land under
compulsory powers conferred by Statute is a complete
negation of an implied contract to pay to the dis-
geisee compensation for the deprivation of the use
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of the land., The Crown 15 acting compulsorlily:
agreemont or objecction by the disselsee 1s useless
and lmmaterial: so there can be, 1In my Jjudgment,
no agreement, and, therefore, no contract., Conse-
quently the Statement of Claim, as amended, still
Tails to disclose a cauge of action. The appeal
should, in my view, be dismissed on this ground
also,

As 1 hold that the appellantts claims are
barred by the Limltation Act, 1623, the defence of
laches noeed not be considered.

The learned trial Judge's findlngs of fact
(except those in regard to area B) are, in my view,
amply supported by the evidence before him, and it
is plain, with regard to area B, that he erred in
first finding himself unable to accept the Dbare
assertion of Chief I[mam Tijani that this area be-
longed to the Cloto Family at the time of 1its ac-
quisition by the Crown, and then accepting the
Chief''s evidence as proving the fact alleged there-
in, I take the view that the learned trial Judge,
with all respect to him, was not justified 1in so
accepting that evidence.

Finally, I fully concur in the views of Mr.
Justice Jibowu on the subject of the quantum  of
compensation and wilth his award of costs,

(Sgd.) M, J. Abbott,
FEDERAL JUSTICE.

Mr, C.N, Shawcross (wlth Messrs. K.A. Kotun and
J.0. Akinrele) for appellant.

Mr. L., Brett (with Mr. Basil Walker) for respondent,

In the Federal
Supreme Court
of Nigeria
Tformerly the
Wlest African
Court. of Appeal

No. 23

Judgment.,
(c) Abbott
F.J,

16th December,
1957
- continued,
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ORDER DISMISSING APPEAL.

IV THE FEDERAL SUPREME COURT OF NIGEFRIA

HOIDEN AT TLAGOS

Suit No. M.3446
W.A.C.A, 191/1955.

On appeal from the judgument of the Supreme
Court of the Lagos Judicial Division.

BETWEEDN :

CHIEF FAGBAYI OLOTO for himself and on
behalf of the other members of the OLOTO
Chieftaincy Family substituted by CHIEF
IMMAM ASHAPA TIJANI Dby order of Court

dated 15/10/1956 Appellant
- and -
THE ATTORNEY- GENERAL Respondent
(Sgd.) 0.Jibowu
ACTING FIDERAL
JUSTICE.

Monday the 16th day of December, 1957

UPON READING the Record of Appeal herelin and
after hearing Mr. C.}¥. Shawcross,
KA. Kotun and ¥,0. Akinrele, of counsel for the
Appellant and Mr, L. Brett, with him Mr, Basil
Walker, of counsel for the Regpondent:

IT IS ORDERED +that this appeal be dismissed
and that the Appellant do pay to the Respondent
costs on this appeal fixed at 200 guineas.

(Sgd.) S.A. Samuel
Ag. CHIEF REGISTER.

with him Messrs.
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:NO . 25

ORDIR granting final leave to Appeal
to ller MaJesty in Councll

IN TU¥ FIDERAL SUPREME COURT OF NIGERIA

HOLDER AT LAGOS

Suit No. M.3446
W.A.C,A,191/1955

Application for an order for Final
Leave to appeal to Her Majesty's
Privy Council

BETWEEDN:

CHIFF FFAGBAYI OLOTO for himself and on
behalf of the other menbers of the OLOTO
Chieftaincy Family substituted by CHIEF
IMMAM ASHAFA TIJANI by Order of Court

dated 15/10/1956 Applicant
| - and -
THE ATTORNLY GENERAL Respondent

(Sgd.) A. Ade, Ademola
CHIIF JUSTICE OF THE
FEDERATION.

Monday the 5th day of May, 1958,

UPON READING the application herein
affidavit sworn to on the 5th day of April,

B.0. Kazeem of counsel for the Respondent:

IT IS ORDERED that final leave to appeal to

Her Majesty'!s Privy Council be granted.

(Sgds) C€.0. Madarikan
CHIEF REGISTRAR.

and the
19568

filed on behalfl of the Applicant and after hearing

Mr. K.A. Kobun of counsel for the Applicant and Mr.

In the Foederal
Supreme Court
of Nigoria
formerly the
West African
Court of Appeal

No. 25

Order granting
final leave to
Appeal to Her
Majesty in
Councill.,

S5th May, 1958,



