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No., 1
10 WRIT OF SUMIONS

IN THE SUPREME COURT OF NIGERIA

CIVIL SUMNMONS

Suit No.662 of 1953

BETWEEN
A, Y, OJIKUTU veo Plainbtiff
-~ and -
OLATUNJI OMOTAYO cos Defendant

To Olatunji Omotayo of 62, Wakeman Street, Yaba,

You are hereby commanded in His Majesty!s
20 name to attend this Court at Tinubu Square, Lagos
on Monday the 22nd day of February 1954, at 9 o!
clock in the forenoon to answer a suit by A. Y.
Ojikutu of c/o His Solicitor 37, Broad Street,
Legos against you,

The Plaintiff'!'s claim against the defendant

is for a sum of £35,000, -. -. whereof £21,000.~.-.

is Special Damages and 215,000 is General Damages

In the
Supreme Court

No. 1

Writ of
Sumnions .

7th January,
1954,
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Supreme Court

No. 1

Writ of
Summons .

7th January,
1954
- continued,

No. 2
Statement of
Claim( '

20th March,
1954,

2.

for Breach of the Contract of Agency betwcen the
Plaintirf and Defendant.

Issued at Lagos the 7th day of January, 1954.

(Sgd.) 0. Jibowu
PUISNE JUDGE.

Surnmons .o 25, -, =
Service ‘oo 5. 6

Mileage o

No. 2

STATENENT OF CLATHK

IN THE SUPREME COURT OF NIGERIA

IN THE LAGOS JUDICIAL DIVISION

Suit No., 662 of 1953

BETWEEN
Plaintiff

A, Y. OJIKUTU oo
- and -
OLATUNJI OMOTAYO vee Defendant

STATEMENT OF CLAIM

1. The plaintiff is a general Trader who lives
and carries on business at No. 1, Jagun Lane, and
No. 49, Idumagbo Avenue, Lagos.

2. The Defendant 1s also a general Trader, who
lives and carries on business at No. 62, VWakeman
Street, Yaba.

3e Tarly in September, 1952, the defendant wentb

10

20
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to Imzland as Agent of iiigerian Produce and IEnter- In tho

prlses Litd. Supreme Court

4 The Defendant, the vlaintiff and sone 3 other No. 2
rsons weie sharenolders of » gpaid ITd i

Uroducs had Dibceomiscs Tod, o lAeTIen Statement of

* v BUSLIESRES L. Claim,

S On the return of the Defendant to Nigeria 20th March,

latcy In September, 1952, the Defendant tried to 1954

persuade the said Company to enter on a business - continued.

transaction.

6. ™o Defendant stated that he had met one B.
Frankel in London who had 50 Bedford Trucks in
Chasgis available for Sale and Export.

7. The Defendant disclosed that the said Trans-
action would require a deposit of £5,000., -. -.

8. The sald Company refused to enter upon the
transaction on thic ground that the Company could
not afford it.

9. On o1 about the 23rd day of September, 1952,
the Delfendant approachod the plaintiff in an
attempt to persuvade the plaintifl to enter upon
the sald transaction in his own personal capaclty.

10. On or about the saild 23rd day of September,
1952, the Defendant agreed to act as the plaintiff's
Agent 11 the proposed transaction by scelng to the
safety of all moneys advenced and a successgful
carrying out ol the business transaction if the
plaintiff would pay his expenses thus 35% of the
Noett Profit on the whole transaction.

11, The plaintifi agreed to pay the defendant a
sun; of £300., -. - Tor the Defendant's expenses and
35% of the Nett Profit as remuneration for the
Defendant's services.

12, The plaintiff instructed the defendant to go
back to Ingland by Alr and satisfy himself that
the said B. Frankel was a good business man and
that 30 of the Lorries were actually ready for
shipmont in October, 1952, and the balance of 20
in Novenber, 1952, as the delfendant had previously
stated.

13, The plaintiff further instructed the Defendant
to obtain and satisly himsclf with a Banker's



In the
Supreme Court

No. 2

Statement of
Claim.

20th March,
1954
- continued.

4.

Reference and or Guarantee from the Bankers of the
said B. Frankel.

14, The plaintiff further instructed the defendant
to see that the Vehicles were assembled  before
shipment.

15, The plaintiff promised to send the required
deposit of £5,000. ~. - to the defendant 1f the
defendant after arrival in England was satisfied

that it was a safe business transaction.

16, On the 29th day of September, 1952, Defendant 10
by Cablegram which was later confirmed by letter
informed the plaintiff "12 Vehicles already

assembled Ready for shipment Customers impatient

send Money immediately",

17. On the lst day of October, 1952, the plaintiff
gsent a sum of £5,300., ~-. - to the defendant;

£300, ~. -, of which was in payment of the agreed

gum of the expenses ol the defendant and £5000.-.-

the required deposit for the said vehicles.

18, On the 10th day of October, 1952, the defend- 20
ant by Cablegram informed the plaintiff "Position
alright proceeding to Hamburgh.

19. On the 31lst day of October, 1952, the defend-
ant got back to Lagos.

20, On the 1lst day of November, 1952, the defend-
ant reported that the said B, Frankel required a
further deposit of £15,000. -. - to make a total
depoeit of £20,000. -. - before he could make the
promised shipments.

21. £18,000, -. - of the said £20,000. -. - was 30
to be a deposit against the shipment of the first

30 Vehicles., The total cost of these was

£28,5004~4- ¢ £2,000.~.~- of the said £20,000.-.-

was to be a deposit against the shipment of  the
balance of 20 Vehicles.

22. Defendant assured the plaintiff that if
Frankel were paid the £15,000. -. - the shipuments
will be effected '

23. The defendant requested the said B. Irankel
to come to Lagos,



20

30

24, On the 12th day of Iovember, 1952, the said
De. Frankel arrived in Lagos.

5., On the 13th day of November, 1952, the dc-
fondant and Frankcel gaw the plaintiff and persuaded
the plaintiff that all that was needed to effect
tho sghipment wvas o further payment of £15,000. -, -
by the plaintirf.

26. On the 15th day of lovember, 1052, the plain-
tiff asrceed Lo pay the further £15,000. -. -~ and
also agreed that part deliveries are accoptable,

27. On the 15%h day of NWovember, 1952, the plain-
tiff handed a Chegue for £15,000., -. - in favour
of the said B. Frankel to the delfendant who handed
it to the said B, Frankel,

28, On the 18th day of Lovember, 1952, the sald
Trankel left for Ingland,

290. The sald B. Frankel failed to ship the said
goods in spite of several requests.

30. The plaintlff later discovered that a Recelv-
ing Order in Bankruptcy was made against the said
B. Frankel 1n London on the 18th day of June, 1953,
that he was adjudicated a Bankrupt on the 24th
July, 1953, that he had fled from IZngland and that
a Warrant was out for his arrest.

31l. The plaintiff demanded from the defendant the
Banker!s Reference and or Guarantee which satisfied
the defendant in the first place.

32, The defendant was unable to produce any such
reference or guarantee.

33. The plaintiff acted thioughout on the state-
ments, assurances and advice of his said Agent,
the defendant.,

34, The said Statement, assurances and advice
were negligently and or untruely made by the said
Agent, the defendant.

35. MNo Agent exercising Ordinary care would have
made the 3aid statemcnts assurances and advice
with intent that a principal do act on them as the
defendant c¢id. X

In the
Suprome Court

No. 2

Statement of
Claim.,

20th Merch,
1954

- continued,

Strike out
at trial X



In the
Supreme Court

No. 2
Statement of

Claim.

20th March,
1954
-~ continued.

No. 3

Statement of
Defence.

20th April,
1954.

6.

36, The defendant made the said statements,
assurances and advice in breach of his Contract of

Agency.

37+ The plaintiff in consequence lost +the =said
£20,000. ~. - and has furthcr suffered damages.

38, The plaintiff therefore claimg 220,300, -. -
as Special damages and £14,700. ~. - as General
Damages as per the Writ of Surmons.

Dated the 20th day of Merch, 1954.

Lawson & Adewale
PLAINTIFF!'S SOLICITORS.

o. 3

STATEMENT OF DEFENCE

(Title as No.2)

STATENMIENT OF DEFENCE

1. Save and excevpt as may be hereinafter express-
1y admitted the defendant denies each and every
allegation of fact contained in the plaintiff's
Statement of Claim as if each were set out seriatim
and specifically traverscd,

2. The defendant admits paragraphs 1, 2, 6, 7,
16, 17, 18 and 24 of the Statement of Claim.

3. The defendant denies paragraphs 9, 10, 11, 12,
13, 22, 23, 27, 33, 34, 36 and 37 of the Statement
ol Claim.

L The defendant.is unable to admit or deny
paragraphs 28 and 30 of the Statement of Claim.

5. With reference to paragraphs 3 and 4 of the
Statement of Clain the parties and 3 others were
at the material times partners in the firm lmown
as Higerian Produce and Enterprises Syndicate
(hercinafter referred to as "the Syndicate') which
had its office registered under the Registration
of Business Names Ordinance, at 1 Jagun Lane, the
residence of the Plaintiff. The defendant went to

10
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30
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Encland =z the Agent for the said Syndicate 1n In the
Sep tcuber 1952 returning the same month, Supreme Court
6. The defendant denles paragraphs 5 and 8 of No. 3
the 3tateuient of Claim with referencc thereto and

to tho facts admitted in paragraphs 6 and 7 of the Statement of
Statement of Claim, the defendant avers that on Defence.

his roturn to Lagoa e informed nhis partners of

the nature of the businesgs proffered by the saild iggg April,
Be. Irankel.,  The Syndicatce considered that the - continued.

preposed businegs was desirable but that 1t could
not be entered into for lack of capital.

7. Thereupon the plaintiff agreed to lend and did
in fact, lend the reguired money +to the Syndilcate
on the bagia that 50% of the profit from the trans-
aectlon should go to him, 15% to the defendant, and
the remaining 35% to the other three partners.

8. Paragraphs 9, 10 and 11 of the Statement of
Claim are denicd. In particular the defendant
denles that he at any time attenmpted to persuade
the plaintiff to enter into the transaction on his
own behalf., The defendant avers that throughout
his connection with this transaction he acted as
the Agent of the Syndlcate in respect of the sum
of £5000 lent to the Syndicate,

9. With further reference to parazraphs 11 and
17 of the Statement of Claim the defendant avers
that thoe expenses of £300 referred to wag agreed
to be paid to him, not on behalf of the plaintiff
but on behalf of the Syndicate and same was to
cover travelling expenses,

10, Paragraph 14 of the Statement of Claim is
admitted under explanation that the instructions
glven were given and made by the Plalntiff acting
on behalf of the Syndicate.

11. Paragraph 15 of the Statement of Claim is
admitted but the Defendant states that the promise
was made on behalf of the Syndicate.

12, The defendant admits paragraphs 19 and 20 of
the Statement of Claim subject to the explanation
that on his arrival at Lagos on lst lovember 1952
he reported to his partners including the plaintiff
that Frankell!s demand for a further £15,000 had
been made prior to his (Defendant's) departure from
London and thalt he had refused to pay this further



In the
Supreme Court

No. 3

Statement of
Defence.

20th April,
1954
- continued.

Amended by
Order of
Court.
7.7.54.

8.

sum as he had neither the funds nor the authority
to do so.

13. The defendant denies putting forward the pro-
position contained in paragraph 21 of the Statement
of Claim., '

14. With reference to paragraph 25 of the State-
nent of Claim the defendant denics having persuaded
or attempted to persuade the plaintiff to accept
Frankel's terms. The defendant was prescnt st the
meeting on 13th November 1952, At that westing
Frankel refused to ship unless the further £15,000
were paid, The defendant, as Agent of the Syndi-
cate thereupon washed his hands of the business
and left the meeting.

' 15, On the 14th Novernber 1952 the Plaintiff in-

formed the defendant that he the plaintiff had
come to an arrangement with Frankel, The defendant
believes and avers that the arrangement included
the terms set out in paragraph 26 of the Statement
of Claim. Thesc arrangenients were entered into by
the plaintiff on his own account.

16. The defendant believes it to be true that
Frankel failed to ship the said lorries as stated
in paragraph 29 of the Statement of Claim.

17. With reference to paragraphs 31 and 32 of the
Statement of Claim the plaintiff demanded produc-
tion of a Banker's reference and/or Guarantee only
in December 1953. The defendant, not having
obtained or been asked to obtain a Banker!s
guarantee was unable to produce such a document.
The defendaent avers that he wasunder no duty to do
so, The defendant did obtain for his owvn informa-
tion and satisfaction an oral reference fromn
Irankel's Banlters.

18, TFaragraph 35 of the Statement of Claim 1is
lrrelevant and embarrassing and should be struck
out. '

19, With reference to paragraphs 33, 34 and 36 of
the Statement of Clainm the defendant denies that
there was any contract c¢f Agency between him and
the plaintiff, that he made any statement or gave
any assurances or advice to the plaintiff as an
individual or that any statements, assurances or
advice made or given to the plaintiff in any

10

20

30
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capacity whataooever verce untrue or negligently
nade or gliven,

20. In tho alternative 1f there was a contract of
agency betweon the partiea (which is denied) the
defcadant carvlied out his part thereof and made
what stabtcuents and gave what advice and assurances
he 1a alleged o have rnade and gilven, truthiully,
in good faith and without negligence on his part.

2l. VWllth referencec to paragraph 37 of the State-

10 ment of Claim the doefendant does not lnow what
damage, 1f any, i:as been suffered by the plaintilf
but denies that any such damage was due to any act
or omilssion on his part.

22. Te action 12 misconceived and should be dig-
mlsaed.

Dated at Lagos thig 20th day of April, 1954.

Sarmucl Chrils & Michael
DEFENDANT!'S SOLICITORS,

No., 4

20 COUAT NOTES OF ARGUMENT

IN THE SUPREME COURT OF WIGERIA
IN THE LAGOS JUDICIAL DIVISION
WEDNESDAY THE 7TH DAY OF JULY, 1954,

BEFORE TIIE HONOURABLE
MR. JUSTICE FREDERICK WILLIAM JOHNSTON
PUISNE JUDGE.

Suit No. 662/1953.

A,Y, OJIKUTU Vs. OLATUNJI OMNOTAYO.

LAWSON for Plaintiff.
30 - for Defendant.

LAWSON: The 87 documents relied upon by Plaintiff
were handed over by the Plaintiff to the
C.I.D. in Lagos wiien Plaintiff lodged a com-
plaint against the Defendant and one B.Frankel

In the
Supreme Court

No. 3

Statement of
Defence.

20th April,
1954
- continued.

No. 4

Court Notes of
Argument.

7th July, 1954,
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Supreme Court

No. 4

Court Notes of
Argument.

7th July, 1954
- continued.

10.

of London. This took place hefore the in-
stitution of this suit which was begun on 7th
January 1954, The complaint is lilkely +to
result in criminal charge against Frankel in
London not against the Defendant. The diffi-
culty in England is to lay hands on Frankel
who 1s reported to be in Germany. All oux
original documents are with the police in
London and we have applied for photostat
copies for use in this suit,

We applied to London for return of all the
documents about mid May and then we got the
C.I.D. to apply for the photostat copies (copy
of C.I.D. Lagos letter dated 28th May to C.
of P. London, have a reply now, this was
dated 9th June (Produced) and we now await
further word from A.C.? (Coupany Fraud Dept.)
now Scotland Yard. Since this lotter ILir,
Hamilton of C,I1.D, came from England with the
head of the local Fraud Section C,I.D. who
was hendling this matter here and 1is just
returnced fron Leave. Iie has assured us that
the documents, should arrive any time by post.
At the present moment we cannot prove our case
in the absence of the documents or copies,

and aslk for an adjournment. We Ifilcd our writ
on 19th December. It was issued oan 7th Janu-
ary 1954,

COUNSEL FOR DEFENDANT: The application is un-

opposed -~ But should be granted upon terms:
and we will ask for inspection of documents
and ask for a vacation date.

LAWSON: - Ve give the aszurance refunding documents

discovery and inspection.

PERGUSON ORDiR:;- There will be adjournment, but

upon terms, which in all the
circumstances, nerit costs in
the sum of Five (5) guineas to
the Defendant in any event.

Now this date is fixed for 9 A,I.
onn 25th October 1954,

(3gd.) F.W. Johnston
PUISNE JUDGE.

FERGTUSON for Defendant asks for snendment of State-

ment of Defence para.l7 to substitute the

10
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wordas "a Danker's guorantoe! for the word
10ne and Lo add the sentence - "The Defend-
ant did obbein for his own inlormation and
satlsfaction an oral refercnce from Franlelfa
Bankoers . "

LAVISOL (Unopposed) - Bubt asks for costa.
OxDERs The statement of defence para,l7 1s aaeided

by striking out the word "One' in the 1tta
line of the para and substituting therefor the

10 words "a Banker's guarantee'. And als> by
adding to the paragraph the following sen-

tences~ "The defendant did obtain for his owm

information and satlsfaction an oral referisnceo
frowm Frankel's Bankers", Upon this amer dmant

I allow 2 (Two) guineas costs to the Ple int1ff
in any event,

(Sgd.) F.W. Johnston
PUISNE JCDGE.
7/7/54 .

20 No. 5

COURT NOTES
TN THE SUPREME COURT OF NIGERIA
IN THE LAGOS JUDIGIAL DIVISION
TUGSDAY THE 26TH DAY OF OC TOBER, 1934,

BEFORE THE HONOURABLZE
IR+ JUSTICE FREDERICK WILLIAM JOHNST )N
PUISNE JUDGE.

Suit ‘o, €3£/:253.

A.Y, OJIKUTU Vs. OLATUNJI OMCLAYO.

AKINTOYE and LAWSON for Plaintiff.
30 PERGUSON and OGUNBANJO for Defendant a:d MAIANJU,

Calls Evidence

Re para 35 Statement of Claim.,

LAWSOL. Striking out of para 35 Staterwent of
Claim: Supports the para.

ORDER;~ I strike out the para which i, my opinion
is not, ag it stands, be proper yl:zadiig.
Also an application - Tne word S;riicaie s
substituted for "his" in para 3 1xd 4 .jtate-
rient of Claim,
40 (Sgdv ) :.:1."”. JOhns on
PUISNE JU YiE.

In tho
Supreme Court

er— St

No., 4

Cour' Notes of
Argunsnt,

''th July, 1954
cont..nued.

Wo., 5

Coart Notss.

26th October,
1954.
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Examination.

12.

No. 6

A.Y, OJIKUTU

P.W.l., Sworn, Examined, states:-

I am ABUDU YEKINI OJIKUTU: I live at 1l Jagun Lane
Lagos. Government contracts and Trader and 49
Idumagbo Avenue, Lagos. I Xnmow the Defendant of
62 Wakcman Street, Ebute Metta and carries on

business as Omotayo Brothers. I Iknow Nigerian
Produce and Interpriscs Syndicate. These arc 5
persons., I, Ilirs. C.A. Young, the Defendant, Mrs, 10

Odojukan and Mr. G.0C, Ornorodion,

Early in September 1952 we, the Syndicate,
gsent Mr. Omotayo to see to getting contracts (for
Nigerian Produce)on behalf of the Syndicate.
Defendant returned by 23rd Scptember 1952 by air.
He made a report of contact with one B. Frankel
and had negotiated with him for the purchase of
50 new Bedford Truck chassis. He wanted wus to
deposit £5000. He told us that Frankel would like :
us to make a deposit with Frankel through Defend- 20
ant on which Frankel would ship 30 of the chassis
in October and the remaining 20 by November 1952.

On this occasion Plaintiff (myself), Defend-
ant, Mrs. Young and lrs. Odojukan were present. At
the time Mr. Omorodion was on the Continent in
Burope. Defendant was directed only to make con-
tacts for Nigeria Produce and not for anything
else when he was sent to England. We declded not
to participate in this lorry deal because we could
not afford to do so as we had not the roney. 30

On the following day, the 24th September, the
Defendant approached me. He sald that he had
flattered himself with Mr. Frankel that hig people
in Nigeria are people of no mean integrity and it
would be a shame for him to go back and cancel the
deal, He appealed to me personally to finance the
deal and promised for his part to bring the deal
to a successful end., That was early morning, I
asked him to come bacl: about midday for my decision.
He came. I had detalled my Secretary to tell him 40
to wait, I was out on business, I saw him at
about 1,30 on my return. I ©told him I would be
willing to finance the deal., We also, agreed that
he would successfully accomplish the deal. I
agreed to pay him £300 Tfor his expenses, Also that
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on sueccessful complcetion of the deal I would glve In the
Defendant a 1/3 share of the net profit although Supreme Court
he had asked for 35/ of net profit. But later I -
acrced to givo him the 36% which he aaked for as Plaintiff''s
the diifercence was smell. This final agrcement Evidence
was not at the 1.30 meoting but was in the evening
of that day. Because at this 1.30 meeting, ny . No. 6
Socretary, Mr. Dos Ajayi, objected to my giving
hin the £5000 and sugrosted that inztoad I should A.Y, O0Jikutu.
obven a lectter of Crpdit. That.is why we did not 26th October,
conclude our deal at 1.30 neeting. 1954

The Defendant, on his part, had to fly back Examination
to England to compleie this Truck deal. I did not - continued.

give him the '"money" before he went away. I did
not glve him any monecy at all. I gave him instruc-
tions. I told him to seec that the chassis are
assembled and not to be in cases. Also that he
should find out to his satisfaction the financial
position of Frankel before he parted with the money
which I was going to gend to him.. Also I gave him
this instruction and explained to him that I agreed
to send him the money direct as, against the ad-
vice of my Secretary, because I was satisfied that
he was a businedgs man and owned property free from
encumbrances over the value of this money.

Defendant even suggested that he would obtain
Bank references of Franikel or a guarantee before he
parted with any money to him. I agreed to that
suggestion,

I received this letter from the Defendant
confirming the matter., This was receilved at a
later stage - lany other things happened before I
got the letter.

(COUNSEL says lebtter refers to other matter also
but convenient to go in at this stage)
(Letter in as Exhibit "a")

The Defendant went back to England. Mrs. Young got
to know of Defendant's return to England. She
vrote to me. I produce the letter (For Identifica-
tion by Iirs. Young to be called as a witness).

Also Mr, Omorodion came to know and wrote to me.
(For Identification by Cmorodion as a witness).

I had promised the Defendant to send £5000 to him
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Examination
-~ continued.

To Court.

14.

in England. He had to do something first. He sent
me a cable in obedience to my instruction. (admit-
ted Ixhibit "BM"), I regarded this as word that 12
venicles were ready following my instructiona to
Defendant. I remitted to Defendant £530C through
the National Bank of Nigeria. (Remittance is ad-
mitted) Photostat receipt admitted as Exhibit fg",
Original being sent to Scotland Yard. (Admitted
as Ixhibit "c").

I wrote Defendant on this occasion. (Admitted 10
as Exhibit "D",.. Produced by Defendant). I re-
ceived letter from Defendant confirming his cable
Exhibit "B" (Admittedas Fxhibit "EM),

My &£5000 was the deposit Defendant had asked
for and £300 being the agreed expenses for
Defendant.,

Def'endant cabled and I received 1t on 10th
October admitted as Exhibit "g", Defendant wrote
acknowledging receint of my Exhibit “D" and con-
fiming Exhibit "F!'  (Admitted as IExhibit ""g"). 20
Agein a letter from Defendant 20.x.52 (Admitted
ag Exhibit "g")., I wrote to Defendant on 27.x.52.
(Copy admitted as Exhibit "J") The photo., Sent
by Defendant (Admitted as Exhibit "K"W): (It is a
copy of maker!'s specifications).

Defendant returned to Nigeria on 3lgt October,
He did not see to the shipment of any of these
lorries before he left England. The 12 vehicles
referred to in Exhibit "B" have never been shipped.

I have regeived neither chassis nor lorries. 30

Defendant said on arrival expressed Frankel's
inability to obtain and ship the lorries because
Frankel'!s business was delayed., Therefore Frankel
had asked for further advance of £15000 to be in a
position to complete the payment to Vauxhall.
Defendant had told me that IFrankel needed £50C0.
Now on his rebturn he sald that Frankel needed
£15000.

Defendant advised me to give Frankel the
215000, So that the deal would be completed, 40

TC COURT:~ The deal I refer to is thc completion
of)delivery of 30, and then of 20 lorries (total
50 L)
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CONTINULD: On the arrilval of the first shipment In the
of 30 1 was obliged to pay the balance due on that Supreme Court
30. After that the balance of 20 was to be ship- -_—
ped. Mr. Fraankel came to Lagos. Defendant had Plaintiff's
told mo he was coming. He arrived about 12th Evidence
November 1952, About 13th or 14th November. I had -

a meoting with Frankel, Defendent, and one liac No. ©
Viecker. Frankel eoxprcsged that his inability to

get returns home some other business that he was A.Y. 0jikutu.
doing and said that he required a further £15000

for this same transaction of trucks. I asked fg;ﬁ.October,

Defendant his opinion. He advised me to give

Frankel £15000 after I had made 1t clear to him as Examination
my agent to soce to the safety of all monies. So - continued,
pald out and the success of the transaction,

Referred - Para 14 Statement of Defence (last 4

lines). That is untruc (last 2 sentences of para

14 Statcment of Defence). It was after this meet-
ing that the Defendant wrote Exhibit "AM,

Defendant was acting as my agent and not as
agent of the Syndicate: Frankel did not refuse to
ship untll the £15000 was paid to him but he asked
for £15000 to enable him to ship 30 trucks.
Defendant did not "wash his hands of the business
or leave the meeting!", He took further part in
the transaction. On the day following the meeting
Ir, Frankel sent me a letter. That letter is with -
Scotland Yard - This is photostat copy. (Admitted
by consent as Exhibit "L").

Defendant assured me that the shipment would
be effected on the 30 trucks on my payment of
£15000. I agreed to pay it. I paid it on 15th
November 1952 in the presence of Defendant in the
Slaughter house at the Abattoir in Apapa where I
was pressing dressing meat. I am a butcher.
Defendant, Prankel and Me Vicker came to me in the
Slaughter house in a car. This was on the day -
after the meeting., At the Slaughter house the
Defendant demanded the £15000. I gave the Defend-
ant my cheque book as I was busy dressing meat. 1T
told him to write a cheque for Frankel Tor £15000.
pefendant wrote the cheque, and I signed it. Cheque
produced in Defendant'!s writing. (Admitted as
Exhibit "i") I do not remember why Defendant .
dated it 18th November. It was because I had to
arrangc an overdraft with my bankers and I asked
him gso to date the cheque.

Total price was now £20300. £18000 was to be



In the
Supreme Court

Plaintiff's -

Evidence-

A.Y, Ojikutu -

26th October,
1954,

Examination
- continued.

16,

apportioned to the 30 trucks and £2000 of the first
£5000 was apportioned to the shipment of the
remaining 20 I handed the signed cheque to the
Defendant. Defendant continued to act as my agent-

- He gave me the original of a letter which, he

saild, he received from Frankel. The origjnal has

gone to Scotland Yard, who supplied the Photostat

copy:~ (Admitted as IExhibit "IM), Defendant acted

ag my agent. He supplied me with copies of his
letters to Frankel, after the payment of the 10
£15000, (Admitted as Exhibit "0l, 2, and 3 by
consent). No trucks were ever shipped to ue.,

I contacted Commucrce & Industries Departmnent
to nmake a report about Frankel. I received a
letter from the Department dated 24th Novenmber
1953, (Admitted by consent as Exhibit P).

I asked Defendant for Frankel's Bank refercence
or guarantee after I got Exhibit "p", He failed to
produce elther. Defendant was throughout my agent.
On Defendant's advice and assurances I believed 20
that the transaction would be safe, I had no other
means of knowing whether the lorries were assembled
and ready for chipment, than Defendant'!s statements.

Total cost of 12 trucks would be less than
what I depositced 1if they had been ready for ship-
ment, If they had been ready I do not know why
then not shipped.

I have not recovered any of my money £20000
and no hope now from Frankel. I have suffered loss

of £300 expenses. I had to get an overdraft for 30
the whole of £20000. It carries interest which I
am paying. I cannot state the amount. It the

transaction had gone through I would have made £200
to £300 on each truck - £10000 to £15000 in all.
Defendant has not satisfactorily discharged his
own part., Otherwise I would not have suflered
losg. I claim damages as per writ:-

{Statement of Claim : £20000 and £15000, )
(Weit - £21000 1500C. )
Lawson applied to amend Statement of Claim, para 40
38 to read £20000 Special and £14300 General, .
Note: Difference between Statement of Claim and
Writ and now evidence - :

EFINCE:- Wo objection.
ORDZR:;~ Ruling: Later.

(Sgd.) F.W. Johnston
PUISNE JUDGE,
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17.

LVIDINCE IN CHIIF CONTINUES: In the
Supremo Court

I Instructed a ir. Mac Vicker, formerly

Franlkecl's agent in Nigeria to go to England to Plaintiff's

nalkke inquiries about Frankel. I met him on Evidence

I'rankol's arrival. He and Frankel and Defendant -

came to nme together but Mac Vicker had ceased to No, 6

act for Frankel, Mac Vickor went to Ingland. He '

roturncd and gave me his roport (for Identifica- A,Y, 0Jjikutu,

tlon) in Wl"it.l.ng. 26th October,
The Defendant told nie that he had instructed 1954.

his brother to make investigations in England. Examination

Then he gave me a copy of his brother's letter, He - continued.

told mo that it was his brother's reply to his

request.

(Referred bto Para 34 of the Statement of Glaim)
(Copy of letter admitted by consent as Exhibit "Q")
- I paid Mc Vicker £250 for carrying out my in-
gtructions,

Crogs cecxamined: (Opunbanjo) Ferguson. Cross~
examination.

I complain that the Defendant has let me down
in his assurances. I am not able to say whether
he has done so deliberately or not. Defendant
knows whether he deliberately misled me or not.
Where are the 12 trucks which he said were ready
for shipment. On this I say that he deliberately
misled me, He told me of contact with Frankel. An
agsurance was (1) that if £5000 was deposited he,
Defcndant, would bhring the transaction to a success-
ful conclusion. (2) He assured me on his 2nd
return that if I gave Frankel a further £15000 that
the 12 trucks ready for shipment would be shipped
(3) Exhibit B and Exhibit "F" are further assur-
ances and statements. Agaln I would degcribe De-
fendant's writing the cheque for £15000 himself as
an indication of his confidence - I rely on his
statements in Exhibit "B", Again his telling mne
that Frankel was coming out to confirm his state-
ment to Defendant why £15000 further was necessary.
If I can think of any more statements I will tell
the Court.

Defendant's advice was (1lst) to advise me to
handle the truck deal nuyself when the Syndicate
turned it down as a profitable venture (2nd) on

his return from England he advised me to put up
the £15000 if Frankel came and confirmed what

Defendant said.
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27th October,
1954,

18 [

That 1s all I can think of now. He had told me at
the onastart that Frankel would finance the matter
and I would pay here. At the £15000 period he ad-
vised me that Frankel was unable to finance the
matter according to his promise as a whole,. so that
if I gave him a further £15000 he would be able to
finance the rest which would be about £10500,

I did discuss with Frankel, not his financial
position which the Defendant had told me of pre-
viously, but that his expectatlion 1in the returns 10
of his business had failed to materialize.

Questions Were you satisiied with Frankel's
explanations ?

Answer: Yes, Because he confirmed what the
Defendant had told me regarding
Frankel's requirements to complete the
transaction.

Question: Being satisfied with the explanation
given by Frankel you advanced him £15000.

Answer: Yes, because Frankel would put in other 20

<10000.

Question: You were satisfied then that Frankel had
the other £10000C %

Answer: Yes., Because of what the Defendant had
told me and not because of what PFrankel
had sald himself.

Wednegday the 27th day of October, 1954,

Cross-examination P.W.1l. Continue

Frankel told me what the Defendant had told .
me. But I should rely on the statement of Defend- 30
ant rather than that of Frankel whom I did not know
before that date. I did not have same opportunity
as Defendant for inquiring into Frankel's position. -
I did not discuss the position with Frankel because
he had only come to confirm what the Defendant had
told me. 1 spoke to Frankel and Defendant was
there and was my agent. 1Ilc Vicker was there too
with Frankel and Defendant. I did not know then
that Mc Vicker was Frankel's agent. Frankel and I
reached agreement but I did so on Defendant'!s pre- - 40
vious statement and assurances.

The Agreement was not reached as a result of
my mecting with Frankel. '
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Reforred to E:hibit "L" - This doos not state tho In tho
terms of an agreement bebween rfrankel. Supreme Court
It docs not set out the arrangement I made Plaintiff's
with Franlel. Evidence
T did not pay the £15000 on the sitrength of No. 6
Exhibit "L" (dated 15th November 1952). It has .
reclation to the facts. Para 4 is a correct state- A.Y., O0jikutu.

nent of facts The rest of the letter 1s not wrong 27th October,
but states what has taken place. It confirms the 1954,
meeting between us. The 3rd para. of the letter
did not influcnce me at all, This letter cmbodies
the terns of the agreecment reached between me and
the Defendant on Frankel on the 13th November -
That is, Frankel In The letter set out the terms
of my agrecment with the Defendant concerning
Frankecl,

Crogs-
examination
- continued.

I did not make any inquiries of Frankel's
Bankers as set out in last sentence of the letter.
It was impossible for me to make inquiries of
Frankel's Bankers because I am in Lagos. My bank-
ers in Lagos could have made inquiries for me if I
had asked them to do so but I did not do so because
T s8ti1ill rclied on what Defendant had told me.

Before I met Frankel I relied on the Defendant
and I still relied on Dcfendant because Frankel.
confirmed Defendant. I took the decision to pay
the £15000: I admit that the mesting took place
on 13th November. Four of us present. One Onafeko
was not present at that meeting. Nor did Defendant
and Onafeko advise against going on further with
the transaction. Nor did they walk out of my house.
Nor did I ask to be left alone with Mc Vicker and
Frankel to reach an arrangement. I did not reach
an arrangement with Frankel.

Questions Didn't you'fix up a rubber contract with
Frankel?

Answer: I did fix up a rubber contract with
Frankel but not in 1952 and then it was
through Mc Vicker. Nor was an export-
ing conftract with Frankel the reason
for my going on with lorry transaction.

I did not call Defendant to my house on 1l4th
November., He always vigit me - I cannot remember
whether I had a meeting with Defendant on 14th nor
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20,

can I remember Frankel being there. I remenber
Exhibit "Al,

I remember the meeting now because Frankel
came to me on the 14th November with the Defendant
to confirm what had been arranzed on the 13th

Novcmber. Onafeko was not present. Onafeko was
npregent at a later meecting I cammot well remeriber

but it might have been in llarch 1953. I agree that
Frankel came back to Lagos about May 1953. In that

visit Defendant did not attend any meeting with 10
Frankel nor did Onafeko. Onafeko did meet us at a
neeting, one meetins, when Defendant, Frankel and

Mac Vicker and I met. It was not during Frankells

first visit. I do not know how many visits Frankel

made but to my knowledge he came 3 times.

The next visit was about March 1953 when he
came to see the Defendant and his assoclates,

It was in March 1953 when a meeting took place
at which Onafeko was present, the first time he
entered my place. He came with defendant and 20
Frankel., According to Frankel and Defendant
Frankel had come to see Defendant relating to a
previous discussion on rubber plantation and Ce-
ment business. Defondant was not handling these
contracts on my behalf. It was not a meeting.
They had met and they came to visit me.

Questions Did you take the opportunity to ask
Franltel when he was going to deliver
you paid for lorries ?

Answer: No. We never discussed anything like 30
that.

Referred to Exhibit M"L" - 2nd paragraph. I should
have received delivery of lorries by 17th January
but did not, - I had begun to work by mid March
when I was going to get them. But I did not in-
quire of Frankel when I would get delivery because
Defendant had told me that the course of the delay
was whether the shipment had to pass through Tel
Avif,

FERGUSONy Now I ask for Production of the letter; 40
produced yesterday. Letter from Frankel to
Defendant. (The letter is one produced
vyesterday with Exhibit "O" but differed put-
ting in). The letter is one from Frankel to
Defendant -
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21,

Lawson objects. Does not hold the orisinal - In the
Supreme Court
Rulings:~- I swigest furither gquestions to witneas R
to settle ldentity of the lotter. Plaintiff's
{Sad.) F.W., Johnston Evidence

PUISNE JUDGE.

Referred to Hrhibit M0.1,2 & 3% - There are coples No. 6
to me of letters wibthin by Defendant to Frankel. A.Y., O0jikutu.
Defendant did not gilve me an original letter ?ggz October,
reccived by him from Frankel dated 7/1/53. ’
Cross-
I cannot remcmber well whether the Defendant examination
did or did not give me such a letter, - continued,

J waa not worried at what I read because of
Defendnnt's assurances to me.

I report his previously stated assurances
verbal and written. In January 1953 the Defendant
did keep me advised on the position regarding the
truck transaction. I read Exhibit "0.1, 2 & 3
vinen I got them, I have now read them again,

Referred Ixhibit "0(3)": When I read 0(3) I beagan
to suspect and doubt, Whether the shipment would
ever come. I planned to arrest Frankel in March
1953, He was asking Tfor more money and I then
asked him about the shipment. But the Defendant
intervened.

Question: You are now changing your evidence ?

Answer: I say now that there was a visit and
during the visit Frankel asked for more
money. I asked him about the shipment.
I decided to have Frankel arrested. The
defendant asked me to go softly about
it as he believed that they had made
the shipment.

I decided on Franlkel's arrest when he asked
for more money - I admit that Frankel did ask in a

letter dated 7th January 1953 for more money. I
came Lo know that from the copy given to me of
Defendant's reply to Frankel. I don't remember

seeing I'rankel's original letter of 7th January
1953, There was a meeting in March 1953 on the
occasion of a visit and in which Defendant was con-
cerned,
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22.

May 1953. I asked Frankel in May 1953 when I was

going to get delivery. His visit was a surprise
vigit. He flew back next day. I was not satisfied
I reported to Commerce & Industries. My Se0¢etawy
reported to Scotland Yard. I obtained Exhibit "p"
(letter of 24.XI.53) which convinced me I would
not get my money back from Franel go I decided to
get 1t from Defendant because " he was telling me
that the noney was recoverable, = Defendant would
be involved if I had had Frankel arrested. I dia 10
then turn to Defendant (Refers to Exhibit Q" -~
Report by Defendant's brother on Frankel).

Letter produced - I admit that this 41is a letter

written by me to Defendant (Admitted as Exhibit
MRy, It is concerned both with the £15000 as
well as the £5000.

Letter produced - This is a copy of Defendant's

replvy - Original produced (Admitted as Exhibit "sM"),

Letter produced - I admit iy next letter to De-

Tfendant (Adwmitted as E$lelu fpit), 20

Letter produced - I admlt that this 1s a copy of

Defendant's reply to Exhibit "T%., The original is
not available. (Copy admitted as Exhibit "uh),

Referred Para. 8 of Exhibit "T® - T gtill say that

Defendant hanced over the cheque, The wording of

the para may be in error in the heat of writing

the letter. The cheque was drawn and Frankel's
agreement made on the 15th November. On same day.

The cheque was given in the mOfﬂ1n5 and the letter

came in afternoon of 15th, 30

The date on cheque is 18th but that was not
the reason why.

I cannot remember whether there was a written
agreement on the 1l4th which was not satisfactory.

Question: Put it that there was.
Answer: No Slr.

Refecrred to Para 2 in Exhibit "L" - The para does

not suggest that Frankel had nolt received the
£15000 on the date of Exhibit "LW,

I entered into rubber contract with Frankel 40
early in 1953. Its value was about £40000,
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I shipped sowe rubber and reccived paynient
with nuch excrtion., & weeks after shipment. Made
early 1953. At the timo of entering Into the rub-
ber contract Frankel was not yet in dofault on his
asgurance of ghipment in Ixhibit "L, The rubber
conitract was nade dircctly between mnyself and
Frankel. The contract for rubber was in writing.

Frankel vags in Lagos at the tine, but 1t was
not in liovember in Franl;el's first visit. It was
madc carly in 1953. I camnot remember when -
po Court I have the contract.

I cannot remember the date of the contract. So I
connot be certain of the date. The 3 wvisits I
mentioned (p.470) are those I remember particular
visityg but I cannot say how often he cane. I oxz-
clude Novenber 1952 for a rubber contract, but 1t
was carly in 1953. On the date which 1is 1in the
contract. I do exclude May so it nmast have been
gonetime between December and April but I would
not agree to ilarch.

Question: Surcly the only available time was in
Ilarch when he was here,

Answer: I cannot agree that that nust be so.

I entered into no other contract for truck
with Frankel. He offered 70 for more money on
deposit but I did not accepte.

I put only £200 into the "Syndicatel, I did
not offer to lend Syndicate £50C0 on hearing
Defendant's repox»t on his return. I do not put
250C0 into the Syndicate., 5 people subscribed
2200 each and I did not put in £1500 or subsequent-
ly £20000.

To Court:- Suit 154 of 1953. I gave evidence in
that case., (C.0. Olayinka vs. Madam G.A, Young).
1 gave evidence for the Plaintiff and present De-
fendant also gave evidence for the Plaintiff on
that case. Bvidence read to the witness - I admit
that I gave the evidence as read from a certified
transcript of the evidence. I spoke the truth.
(fote: The passage ol the witness's evidence-in-
chief is read out to him and admitted). Additional
evidence read. These are all my answers to the
gquestvions put to me,

I still say now that I did not put £20000 in

In the
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A.Y. 0Jjikutu.

27th October,
1954,

Cross-
examination
- continued.

To Court
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the Nigerian Produce and Enterprises Syndicate.

- I still say that I did not put in £150C into
the Syndicate,

The Defendant did not bring business on behalf
of the Syndicate at all.

In using the word "our behalf! I was refer-
ring to the Syndicate in Suit 154 of 1953, The
Defendant brought back business worth £50000 but
that business for the Syndicate fell flat because
the Syndicate had no capital. 10

I paid £1500 and £20000 as I =aid in evidence
in Sult No. 154 of 1953, but that was not paid +to
the account of the Syndicate. I did not say I
pald it to the Syndicate or say that the Defendant
brought the business for the Syndicate - Record is
now produced to Court

(Counsel for Plaintiff was not satisfied as to

the authority of the certified Record of suit

154 of 1953:- Tho record may be examined by
Mr.Lawson before he leaves the Courlt and he 20
will inform me to-morrow whether he accepts

or rejects it. In the event of 1ts rejection
Defendant may preserve the criginal record
together with the copy).

Defendant went to England the 2nd time as nmy
agent.

My premises were used as the Syndicate's
address - Temporarily.

The Syndicate also used my premises and my
letter head. Defendant!s business was - not to be 30
broken to the firm of Omotayo Bros., on behalf of
the Syndicate., The Defendant was never so instruc-
ted,

In No.154 of 1953 I said (at p.9) "Omotayo was
to attract business in his own firm!s name on our
behalf and so he diadl,

Questions How do you still say that he was not to
attract business in hls own firm's name ?

Answer: Now that I see what I said in the earlier

case (154) I agree that that evidence is the 40
correct evidence on this matter of Omotayo attract-

ing business,
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Thursday the 206th day of October, 1954,

Crosao-cxaninatlon of Plaintiff continucd:

P.Wl.1le =~ The effective control of Syndicate Busin-
ecs was not ocntirely in my hands during Omotayo's
absence. I am the Scnior man but I did not solely
control the Syndicate business, The correspondence
did not come to me alone, to my addrecss alone, I
alone did not lgsue Syndicate instiuctions. They
were lasued by Syndicate all at once and severally.
Some of the instructions were - transmitted through
me to the Defendant and by the Defendant to mo
tlhrough other members of the Syndicate. Omorodion
was abscnt from Lagos at different aates, He and
Dcrfendant left Lagos at different dates.

There were other members of the Syndicate who
were business men. Iirs. C,A., Young - and Mrs,
Odojukan., The proprietor and Principal of a School.
These were two business pcople who were here when
Defendant and Omorodion were absent, Madam Young
is a Contractor shipper and supplier. She exports
and is seml literate. Either I or Mrs. Young did
the correspondence. s . Young has clerks to
assist her.

The Syndicate nad no capital when the Defend-
ant reported to it on his Cirst return (Refors
p.465). I did not offcr to lend the capital to
the Syndicate on that occasion and the Syndicate
refused to act.

Quection: You agree to divide profits ?

Answer: - Untruc,

The Defendant did not go back to England for the
Syndicate., Nor did I give the Defendant his in-
structions on behalf of the Syndicate.

On his return the 2nd time I cannot remember
whether Defendant was met at Air Port by all mem-
bers of Syndicate except Omorodion. I went to meet
him. Defendant was driven in my car to his house
at Yaba. There Defendant told me of Frankel's
demand for another £15000 but I cannot remember
whether the other members were there too. Nor did
the Syndicate have anything to do with the matter
of this £15000.

lieeting on 13th Noveuwber: Onafeko was not present
at 13th November meeting. Nor did Frankel en-
deavour to persuade mc to put up the £15000:¢
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IFrankel wanted it but McVicker said that on the
truck deal he would have no say elther way and
weuld not dlscuss 1t. I did not know whether lic
Vicker was Frankel's agent at thalt meeting. I am
trying to do business with HMcVicker now. He is. a
partner in one or two of my business transactions,
Onafcko did not attend. Defendant advice was to
£ind the nioney bto conmplete the deal,

Defendant and Onafeko did not leave the meet-
ing. Onafeko was not there. Nor did I call the
Defendant next day to tell him I had reached agree-
nent with Frankel, or that I had agreced to enter
into a rubber contract with Frankel, Nor did I ask
Defendant to help me to carry out these businesses.

Question: I put it that on the 13%3th Hovember you
reached a business agreerient with Frankel on
your own behalf ?

Answer: I did not make any arrangement with
Frankel other than the trucl business which
the defendant had brouznt. I had no rubber
business with Franikel on 13th lovember: nor
did the Defendant agree on 1l4th to give me
certain assistance,

Referred to Exhibit "4, This relates only to the

truck deal, Defendant wasbound to assist me in
the truclk deal. I cannot remember whether Defend-
ant made pro-forma involces for the lorries on léth
November. lior for rubber. I just cammot remember.

I never shipped any rubber to Frankel or to
Frankelts Order:; I did ship rubber to U,K. custom
ers but not to customers introduced by Frankel but
by other persons. I do notv know whether Frankel
had any connections with the customers., L never
shipped rubber on contract to Frankel,

Questions : :
I did not see the letter of 7th January 1953
(Frankel to Defendant) I only saw a copy of
Defendanit's reply to Frankel from which I
ascertained that IFrankel was looking for more
money: I this by adding that the
fact 1s I cannot regally remecimber,

In January 1953 1 was good Tor another £100C0 if

I had needed it. But I was not prepared ©To pay

a further £10000 to Frankel, '

Frankel again in March 1953 asked for £10000., I

then thousht of having him arrecsted, Iy rubber

transacvion was not procecding with Irankel 1in
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tiarch 1953, I was transacting rubbor business yes,
but not with Frankel. In asking for the £10000
Franlel rcferred to his so called agreement of 15th
lTiovomber 1952 to the paragraph containing the im-
prcsslon "As soon asshipument will commence,  But
gince part chipment wac acceptable, 1n the game
para I saw no rcason why I should pay him a further
£10000 when I I:nd alrcady paid out £20000 without
recelving any shipuments So I planned to have him
arrcstbed. I the trucks had come as arranged the
trersactlon would have been very profitable,

duegtion: The real recason why you lost £10000 was
Frenlel!s railure to deliver the trucks ¢

Answer: liot only that. I have lost £20000 through
the assuwrances statciments and advice of Defendant
ny apent in whom I had confidence., He either de-
liberately or negligently caused me to embark on a
business which was unsound. Not on good ground.
The failure of Frankel did not occur because I re-
fuscd the further £10000. I did not know Frankel

I relied on Dofendant.

Defendant did not carry out my instructions
properly. lior did he keep me adviged but where 1s
the money. NWo money back and no vehicles., It was
wrong advice,

I did not have the same information available
to nie as had the Defendant. Nor did I decide on
13th November on my own account as principal. I
relied on Defendant's earlier statcment.,

LAVWS30lIis Record of Sulit No.l54 of 1953 admitted by
consent {(as to evidence of present Plaintiff
pD. and of record) as Exhibit "v",

Friday the 29th day of October, 1954,

Plaintif{l Re-examined by Lawson:

On his filrst return the Defendant described
Franlel as a weszlthy business man; He told me that
Frankel owncd the London Underground Railway and
he was a producer of fur coats. I had never been
to Ingland., I don't kmow what the London Under-
ground trains are like,

L only digcugsed with Frankel his failure to

In the
Supreme Court

Plaintiff's
Evidence

No. 6

A.Y, 0jikutu.

28th October,
1954,

Crogs-
examinatlon
- continued.

29th October,
1954.

Re~examination.



In the
Supreme Court

Plaintiff's
Evidence

No. 6

A,Y., Ojikutu.

29th October,
1954.

Re-examination

- continued,
To Courv

sic
To Court

28.

provide money for the truck deal as I thought that
failure was due to a temporary hitch in reference
to his not getting rcturns from some businesses.

I did not discuss his financial position
generally because I believed what Defendant had
said,

Re Fxhibit "L" (Last paragraph) I did not enquire
of Barclays London because I believed my agents
recport. I paid Frankel £15000 as I had Defend-
ant's cable and letter in mind as to the readiness
of 12 vehicles for shipment. On which I had trans-
ferred £5300 to Defendant when Frankel confirmed
Defendant's statement about the £15000.

I know that the 12 vehicles had value beyond
the £5300.

Regarding evidence (p.474) of shipping rubber
on contract with Irankel., I have since had an
opportunity of looking at my documents regarding
the contract which I had not referred to since I
shipped this rubber. I find now, in those docu-
ments, that I got mixed up. I knew Mc Vicker
through Frankel and I got the rubber contract
through Iic Vicker. Frankel had some negotiations
about this rubber as I had some communication from
Frankel in July, 1953. Frankel conducted his
negotiations cn behalf of a Director of the Company
- (Timax Timber Company Ltd.) named Mc Vicker. He
is another Mc Vicker, a brother of the Mc Viclker
in Lagos., :

To Court:- The other party to my rubber contract
is the Timax Tiwmber Company Ltd. -

The Mc Vicker in Lagos negotiated with me on
behalf of Timax Timber Company Ltd., and was in
that sense the agent of thalt Company which when I
made the contract.

The connection between Frankel and Timax
Director Mc Vicker is unkmown to me. My knowledge
that Frankel acted on behalf of Timax Director lic
Vicker is derived from a telegram which I recelved
from Franlkel - This is the Telegram (Admitted as
Ixhibit "Wi without objection).

(NOTE: Nothing in Exhibit "W" to indicate a course
of dealing with anyone other than Furofrank).

To Court: Furofrank. is the name used by Frankel

in telegram., Prior to receiving this telegram I
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had been in commmilcation with Timax Timbor Company
Ltd. and thelr Bankers, on the subject of this samo
rubber transaction. :

Continued to lLawson - Early in Decenber 1952 lic
Vicker handed me a cablegram,. Adnmitted Exhibit

W (2)". He told me that this was Crowm Timax Timber
Company. He gave 1t to me, for consildoratlion and
approval.

To Court: At thils stage I had no rubber contract
with anyone. Thils is nmy first introduction to the
subjoct of exporting rubbor.

Lawaoon:- I agree to sell and I agreed with Mc

Vicker on terms reduced to writings I cannot pro-

duce that agreement. It is mislaid somewhere in
my housc, Timax Company Limited opened credit in
wy favour on 1l2th December. I produce the B.B.W.A.
confirmation., (Admitted as Exhibit "w3") and I
produce further correspondence with Timax Timber
and B.B.W.A. (Admltted ag Exhibits "W¢ to 10"),

I produce a letter from Defendant during his
1st visit to England, compare it with letter
Exhibit "E" during his 2nd visit to England to
show the Court how he addressed correspondence to
me in each visit, Sample letter admitted as |
Erhibit "X" for the purpose of showing how it is
addressod,

Referred to his evidence in Suit No. 154 of 1953.

In suit No. 154 of 1953 the main issue wags recovery
of cost of a car sold to Defendants I gave evidence
for the Plaintiff., I was a witness not a party.

The business of the Syndicate came into my evidence
in answer to question put to me and just by the way.

Questions How do you rcconcile your evidence in
that case with your ovidence in this case ?

Answer: 1 gave that evidence in No.1l54 In answer
to Counsel's questions when asked whether I
had pald any other sum of money to any menber
of the Syndicate. I had no opportunity to
explain the cilreumstances under which various
sums of money were paid.

I paid the £1500 to Omorodion then in Luanda
in Turope when he obtained a contract in the
name of Mrs. C.A. Young. It had nothing to
do with the Syndicate; Mrs, C.A, Young was
liable to me personally for that advance of

£1500,
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30,

The £20000 hed nothing to do with the
It 1s the total of the £5000 and £15000
present action.

Syndicate.
in the

In that case Exhibit "V" I tendered the Part-

‘nership deed of the Syndicate and have since given

it to Defendant.

Order:- By consent para 38 of Statement of Claim
is amended to read as follows "Plaintiff
therefore claims £20300 as Special Danmages
eand £14700 General Damages' - Also a clerical
error is amended in Writ of Summons £36000
instead of £35000.

' (Sgd.) F.W. Johnston

PUISKNE JUDGE.,

No. 7
O. PORTER

P.W.2. Sworn. FExamined, statess-

Xd. Lawson: I am OBASA PORTER. I am an Accountant
engaged in National Banlt of ligeria and live at 33
Breadfruit Street, Lagcs., Plaintiff is a customer
of our Bank and had a transaction on lst October
1952, He got overdraft of £5300 @ 10% from the
Bank, The interest was £71.0.11 up to the 18th
November 1952, He got further overdraft of £15000
on 18.XI.52 @ 10%. The interest due on total from
18th Hovember 1952 up to date is £3932.1.0, And
the total interest on both overdraft to date 1s
£4003.,3.11.

Cross-examined Ferguson:- The overdraft is in the

current account and I cammot say whether any inter-
est on the overdraft has been palid from time <To

s

o1lINEe
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To. 8 In the
Supremo Court
Hal, McVIYICKER e

Plaintiff's

P.WWe3s Sworn Examined States:- FEvidence

Xd. Lawson: T am WILLIAM ERIC McVICKER. I arrived No. B

in Lagos on 13th July 1952, I live at Ikoyl Rest

Hougse <+ Lecs lload since February 1953. I am repre- W.E, McVicker
senting several firms in Germany in relation to a

pocess of hullding houses. I did kinow one Bchno 29th Octobsr,
Frankel. I met him a few days before leaving for 1954.

Lagoa in July 1932, I met him with one Gourewltsz. Examination.

Gowrewlbz gaid he was in touch with a flrm Omotayo
Bros In Nigeria in connection with purchase of
rubber, He cave ne a letter of introduction to
Onotayo Bros. and verbally asked to investigate
the positlon regarding rubber and trucks. I came
out on a 2 nonth exXpense contract for Gourewtz and
Franlkkel, liy coutract was actually entered into
with Frankel. I was specifically instructed to
malte a suvey of the QOmotayo rubber egtates by lir,
Gourewts,

On arrival in Nigeria I met Defendant. We
spoke of many things. I gathered that the family
did not then possess rubber estates, I haed no

lmowledge of Frankel's buslness contracts of him
at all. He paid my passage.

Septenber 1952, I saw Defendant on his return from

London in September 1952, He referred to a latter
which he had written to me from London mentioning 2
projects. One beiny a shipment of 2 lots of sample
rubber, and the other being the truck business., I
had replied to that letter,

On the truck business the Defendant said when
we met he wanted to go through with the truck
pusiness as there was a lot of profit In it. He
wanied to know if I could find £5000. I went to
him on the day of his return in response to a mess-
age, He wanted it to pay a deposit against delivery
of Trucks, I told Defondant I was against tho De-
fendant paying thc money as a deposit. I suggested
that the correct procedure was to open a letter of
credlt against delivery of shipping documents and
that any cash that had to be paid should be covered
by a banker!s guarantee.

Thne Deferdant epgreed to transact the business
by opening letter of Credit in conjunction with a
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local firm here, I introduced the Defendant ©o
that firm. DbBrandler and Ryllze Litd, We reduced our
business to an agreenent - written - to Tfinance
Defendant on letter of Credit bhasis,

(Copy of agreement admitted by consent as Exhibit
nyny,

On 27th September I gave Defendant guldance
instructions in writing Original.,

(NOTICE to Procduce. Did not specify this document.
NOTEs~ I then refuse the copy. ) 10

Defendant returned to England on his behalf
and on behalf of Brandler and Rylke Ltd. but of
no one else to my knowlcdge; I gave the Defendant
inetructions regarding instructions and shipment.

Throvgh inspection by Cargo Supcrintendont
and to see the lorries. Later I saw & cablegran
from Defendant addrensed to Brandler and Rylke, In
conseduence of it a letter of Credit was opened
for 12 trucks, After then I had a cable Ifrom

Omotayo. I cannot Tind it I destroyed it as of no 20
value,
To Court:- The cable was transmitted by Cable &

e e« ot e gt

Wireless and receilved by me early in October 19052,

The truck transaction fell through because of
dead silence on the part of Defendant who gave us
no news, I did not as yet know the Plaintiff,

I saw Defendan®t on his return from this 2nd
trip to UsK. I asked nim what had become of the
Brandler and Rylke Limited's letter of Credit and
the business relating to it. He said he could not 30
put through the Brandler business and that he had
done it in another way. He showed me a receipt
for £5000 from B. Frankel as deposit on the truck
deal, I started trading in West Africa in 19027.
At that time I cannot recall whom he said had paid
the money but very shortly afterwards I came to
know that it had been paid by the Plaintiff when
I met him a few weeks later,

1f I had sueh a transaction in hand I would
thoroughly investigated status and financial back- 40
ground by banker's investigation, and I would
require a banker's reference. ’
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A lotter off Credit is n normal business prac- In the
tice., &4 cash paymant should be covoerced by a Supreme Court
banlcer's suwarantee 11 tlie goods have not beon —_—
rccolved, Plaintlif!'s

- Evidence

I waga shocked what defendant had paid Frankel —_—
£5000 and annoyed thalt the Brandler business had Ho. 8
sone.  Shocked because I don't do businessg that
way and I had warn:d defendant against it, Ve E, McVicker.

Loveunber 1952 I saw Irankel in November 1952, ggtﬁ October,
I net him when he arrived and I was with him during 1954,
scveral meobtings. He came for purpose of seeing Examination
defendant, We both saw delfendant. He introduced - continued,

us to Plaintifi'. Shortly after Frankel'!s arrivals
there was a meeting at 49 Idumagbo Avenue, Present
were Plaintiff, Delendant, Frankel and I. This was
the lat Iceting. We discusszed the truck businoss
and rrankel was asking for more money - £15000;
Defendant wag very optimistic at the mecting about
the outcome of the {riwc): business, There was a
General discussion and defendant reccommended +the
payuent of the £15000, Plaintilf wanted more
guarantee. He wanted sore sort of letter., LEventu-
ally he agreed. Defendant did not, at that meeting,
say he was wasaing his hands of the business and he
did not walk out. That was at another mecting at
the Bristol Hotel at which Frankel, Defendant, and
I were presents Plaintlff was not present. There
was an argument between Defendant and Frankel about
the terms of the letber which the Plaintiff required
from Frankel I was a bystander., Defendant threab-
ened to walk out., Also Frankel threatened to walk
out,

Franlzel gave ground on the demand of the De-
fendant and the letter was typed. Exhibit "L" is
the letter.

At the first meeting at Idumagbo Avenue, the
continuanceo of the business was recommended by
defendant. The relevant matter was £15000. I was
prcsent when the Cheque was given. It was towards
the ond of the week 1l4th or 15th November. I am
not sure of exact dete.

Defendant went to Apapa. I drove the car,
Frankel was with us. Frankel and I walted In the
car and Defendant handed Frankel the cheque, He
waved 1t as he apprcached the car,

January 1953, n January 1953 I had a meeting with
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34 .

with Plaintiff and Defendant and we discussed
Rubber Business. I expressed doubt. I said I
wasn't happy about the truck business., Defendant
was certainly annoyed at my refercnce to the truck
business. Ile sald it was not my affair, IHe said
he was going to report me to Frankel,

I incorporated in a letter to the Defendant
all the fear I had exprcssed previously. I handed
it to Defendant.

(Notice to produce this letter expressly) I handed
one copy to defendantl's uncle,
the letter.

Ferguson for Defendant:- Defendant

received this letter,

denices having

I produce ny copy of letter delivered to De-
fendant,

To Court: This letter was delivered to Defendant
by me at his house at Yaba 62, Waleman Street,
Yaba, I know this address very well, Defendant
was upstairs in his dining room. It was 1in the
morning. It was on the date stated on the lettoer.
There were some women theres I typed the letter
early that morning and took 1t to Defendant at
his house.

To Court: Defendant +took the letter from me, I
left.

Crosg-exanined by Ferguson on this letter.

preferred To hand the letter over personally
a letter by post takes 5 days to Yaba,

I made a point of delivering it personally
becauge Frankel was eilither due or already in
Lagos and I wanted to clear myself on this
truck business. I had neither Messenger nor
Despatch Clerk.,

Question: What was the considerable importance in
this truck business.

Answer: When I discovered that Defendant had
paid £5000 I told him I washed my hands of
the business and did not wigh to associate
myself with him with any business. And I had
a partnership Agreement with Defendant daved
30th August 1952 and had the opening para. I

cancelled that partnership., Thal was he
reason for this letter., The letter sets out
the facts,-

The letter is now admitted as Exhibit "zt,

I hold a copy of
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Evidcgce 1 QEigf continued

Frankoel was in Legos for about @ days in January,

I went bto Imsland about Scentember 1953 on Plaintiff
Ingeruction to invsasuigate the position and report
to hin on Franlkeli., I submnitted a report to him on
my return to Lagoes,

(Adnitted ag Exnibit TAAY) Defendant did not
speak to ro about this renort,

Trankel was in Lagos for 3 days in lMay 1953,
He was 4o have come Ln N rchh bub came in lMay. At
this time the Plaintif was antagonistic to Frankel,
e wanted Liin bo hin, But I advised Plaintiff
to send Defendant bacl: to England to investigate
Frankel'!'s business rather than take preclpitate
action., Defendant was not at the May meetings
Exhibit M7(2)" I handed this to Plaintiff in rela-
tion To a rubber contract between Timax Timber Co,
Ltd. and Flaintiff. I introduced the parties,

(Exhibit My(L)", R.J, McVicker, Director of Timax
Timber Company is my brothers Cables, Faro
Fronkel sined are from Office of B, Frankel.
Frankel was not concerned with the Contract as a
party but he was interested in it as he was inter-
ested in all my business that originated in 1952
because he was entitled to a share of any profits,

Tuesday the 2nd day of November, 1954

3rd. P.W, Examination-in-Chief continued,

I nroduce the letter wnich Defendant wrote to me
Trom England during his first visit to England.
(Dated 5,9.52, Admiticed as Exhibit tpRMy,

Cross-examined (Adesanya)

It was in July 1952 when I met Frankel and
Jourewltz in London, a weelr before I came to
Nigeria, My brother introduced me to Frankel and
I think ny brother met Gourewltz a few days before
I net hime, I cannot say whether wmy Dbrother had
any busincss relationship with Frankel. Later next
time in HEngland I learnt that my brother was mnot
satisfied with Frankel's business methods, I took
£250 from Plaintlff for my expenses or investiga-
tion in England in September 1953, Iy brother
told me that he had parted from Frankel many months
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36 .

earlier, Later I saw Irankel in Frankport and I
asked him about the £20000 which he had had in
November 1952,

I don't think my brother had mentioned Frankel
mich in his correspondence.

In London I got information from a Mr, J. J.

llarker who was Frankel's Confidential Secretary., I
got the story about Frankel from Marker, My brother
put me in touch with Harlier. I do not know whether
my brother was closely associated with Frankel.
At Tthe moment I am the Plaintiffls partner. A Com-
pany has not been formed yet, It is the formation.
We are negotiating for a contract and we have been
together for the last 3 months., No business mname
as yeb.

I gave defendant a letter of introduction to
ny brother but nothing to Frankel, I do not deny
tinat Defendant told me on his return he had had
lunch with my brother and Frankel on his first trip
to England., My brother at that time was woriking in
Frankel's office but I cannot rscollect the word
Secrctary in that comnection Defendant told me
that my brother and Frankel had visited his bankers
during his first visit. In September and October
1952 I thought that the truck business was genuine.

Later stage at time of the payment of £15000
I was not so sure about Frankel I would not express
an opinion but I told the Meeting then, in November
1952 that I had no interest in the Truck business
in view of £5000 deposit paid to Frankel. The
business might have been genuine.

To Court: Neither I nor Bfandler and Rylke gave

Defendant any money to go to England. Brandler and

Rylke opened letter of Credit for Frankel in London
for, I think, £9500 in London.
Frankel but we had no news at all until the return
off Defendant,

At thig time I &id not lmow that the Plaintiff
was interested or that he had put up the £5000 and
T did not know Plaintiff.

Defendant had not spoken of the Syndicate.,
I thought that the Defendant was acting for his
firm of Omotayo & Brothers.

I did not tell the Plaintiff about the rela-
tions which the Defendant had previcusly with

It was rejected Dby .
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Brandlecr & Ryliicse On about his going to London
wivh nmy instruccions. I was a comparative strang-
2 bo the Plaintiflf at that tinme.

Cropo-crarninatlion continued:

Franlzel did not stay in Lagos as my guest I
nerely arransed hotel accommodation for him,

Frankel utought n car for me before he left in
November 1952. Ly connection with Frankel ended
at the end of 19562. My 2 months express contract
continued to the end of 1952, But I was not
responsible Ior Frankel's action. I was not his
agent, I did not imow that my brother was actually
comected with the truclk bDusiness In September
1952. I gained that Imowledge when I heard Irom
Defendant by letter. (Referred to Exhibit "BBUW),
I believe, but I am not sure, that it was my
brotner who introduced the ldea to Frankel and to
the Del'endant of importing these trucks into
Nigeria,.

Defendant and T had entered into a partnership
Agrcement in August before Defendant left for Lon-
don (1lst trip): It related to General Business.
Defendant was mny friend until he parted with £5000
to Franltel. I had confidence in the Defendant at
that time of his departure to England on his 1sb
trip. From England Defendant wrote Exhivit "3p!
to ne.

(Date 5th Septembeor 1952 a few days after Defend-
ant!s arrival in England).

Wy conmnection with FPrankel was extending to
end of 1952. It had not been broken off because
he naid my expenses up to end of 1952. I did not
get any money from Frankzel after 1952. I had money
frem Timax Timber Company up to May 1953,

Refer FExhibit "Z". - I referred in this letter to
being an "employee!l in relation to November 1952.
By December I began to doubt Franlrel I did not like

L

his business methods., I told Plaintiff of ny

- doubts. In January before Frankel arrived in

igeria I told Plaintiff in the presence of Defend-
ant. Then Frankel arrcived meetings were nceld.
Defendant had taken excsption to my expresgions of
doubt about Irankel.' Plaintiff's confidence was
shaken by what I had sald about Frankel but not
Defendant's. Plaintiff called a meeting at 49
Tdumegbo Avenue when Frankel arrived as well as L

In the
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-

that

recollect, 1In January 1953. I don't agree
T i January

1
Defendant did not see the Plaintiff in
1953'.;-

Question: You refer to Ilovemwber 1952 lMeeting at
49 Tdumagbo Avenue ?

Answer: No I refer to January - but admit that
I cannot be positive on this my rnemory is not
too good on this point,

Onafeko was present at the meeting but I can-
not say whether it was November or January.

I do not know of any subsisting Rubber Con-
tract between Plaintiff and Frankel in Januery
1953, FPrankel never made a rubber contract with
the Plaintiff: There was one between Plaintiff
and Timax Timber Company which subsisted in January
1953,

(Referred evidence of Frankel being entitled to
share in any profits of witness).

Frankel projected himself with the Rubber
Business between Plaintiflf and Timax: Frankel!s
intercst was only his interest in learning of any-
thing that would accrue to me in profit.

(Exhibit "W,1", referred to) I agree that
this telegram could come only from someone Iinter-
ested in the transaction referred to - I do not
think there was confidence between Plaintiff and
Franlrzel. There was no real money involved in the

Rubber transaction. I was representing Timax
Timber Coupany but neither as a buyer nor as a
geller, The matter was all on paper. No money
involved,

Frankel boughlt me a car. He was going to
leage tinmber concessions and all sorts of things
and to buy machinery. The amount involved was not
discussed. Maize, Transport Lagos - Benin were
other prospects but he did not say anything about
value, He talked Rubber too but not so definitely
as of timber and transport. e did not give any
details of money or of how much he would be pre-
pared to subscribe To any of these ventures. Frankel
required the registration of 2 Companics. I in-
structed Adefarasin, This was November, Decenber
1952, and January 1953 I told Adefarasin how mmch
Franlrzel was preparced to subscribe, I think
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Deiendant and I prepared the instructions jointly. In the

I originally wrote the instructions. licmorandum Suprenic Court
producced, HMemorandum (adimitbed as Sxnibit "ogoh),

Plaintiff hod ageeed o be a memboeor at that time, Flaintifi'ls
Decermber 1952, and vankel was to finance tho Evidence
buginess. Franltel coo was goling to finance or get -
funda to finance tho other Company which was regils- No. 8
terecd.

W.E., McVicker.

i Ny T “ro i) :
Chiefl Akpata Aycbahan subscribed to the ond Novenber,

Cormpany which was rc"lﬂtered also a ir, Randle, I 1954

took Chicf A. Ayobakran with me to ask Adefarasin - *

and iMakanju avout theilr bill for regilstering the Cross-~

Co:mpany. examination
- continued.

I did not® represcent Frankel to Africans to be
a business man of CGreat fredit; I said that I
boelieved that Frankel was an honest business man,
I introduced IFrankel to Chief Ayobahan, who came
frorm Benin. He was only one whom I introduced to
frankel. Pososibly I Ln sroduced Randle too but he
is not a merchant. Alsc a Merchant named Odeh,

I did not represcnt Frankel to Adefarasin as
2 man of high business Credit and standing but
only as a man having comections with important
business men in Germany. That was true.

Re 1st Meeting with Frankel present (and 13th
November

I believe that the lst meeting at which
Onafelko was present was in January 1953 but I am
not sure - I do not thinlkk Onafeko was prescnt at
Novenber meeting becsuse I had wanted to give him
a copy of my letter to Defendant. It zwust have
been the January. Iy recollection is that only 4
of us met in November. I met Aderafasin after the
January nmeetings The Bristol Hotel meeting was on
15th Lovember when both Defendant and Frankel
wanted to look out of the business. I may have med
Adefarasin during the course of that meeting and
told him what was haprening.

Exhibit LU was originally addressed
Crotavo bros. Omotayo only threatened to back out
ot the Bristol Hotel meeting in 15th November 1952,
recauge Lthere was an algument

—

1 do not clearly remember - about the price
of the trucks Frankel had mentioned a price higher
than the original price, Defendant said he would
have nothing to do with it.
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40,

Frankel explained that the higher price in-
cluded 10% comuission which he had to give away.
Defendant d4id not leave the room. The Plaintiff
was not there,

Frankel had not mentioned this conmmlssion at
the meeting on the 13th or if he did it was includ-
ed in the original price but I gay it was not
mentioned.

I think the Plaintiff eventuzlly lkmew about
the increase in the price. I typed Exhibit "L
but I don't think Defendant said "Tale my name off
this®, I think it was Frankel who asked me to
change the name of Addressece to Plaintiff,

I+ I told Adefarasin that Onafecko had backed
out 1t hanpened at the neeving.

I would not lnow Plaintiff's re-action to the
Txhibit "L" but I think he was relying on the
Defendant. I assumed that Plaintiff was satisfied,

Frankel haa a few meetings with the Plaintiff
during this lNovember visit. I took Frankel around
and 1f I left him alone with the Plaintiff at any
time it was for a very short time. There were 2 or
more meetings. I had only met the Plaintiff then.
I suggested all this to the Defendant. I was not
interested in the business with Prankel T had been
interested earlier with Defendant's business in
relation with Brandler and Rylke:

I had a talk with Franltel about Brandler and
Rylke. He told me not to interfere with his truck
business. I was hig paid agent. I did not suspect
anything. I attended neetings but I did not smooth
up thelr differences and I did not interferec.

Question: Then why did you write Exhibit Hz"(12th

January)

Answer: This was to cancel.my agreeument with
Defendant and to go on to explain why I did
not trust him further. As to the truck
business I referred to action which I had
taken earlier,

Exhibit "W.9" This is my brother's letter to
Plaintiff. I was not tied up with Frankel and
with my brother in relation to truck and rubber
business.
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I wag 2L this cavrlier time I was asent for ny In the
brother in Tirasr Rubber Commany. I wes not an Supremo Court
fLoent for Frankel afeer 1952. I was nover Frankel's =
Azent in reletion to the truck business, Plaintiff's

Evidence

Wy ajency ror Feanlel was purely oral, -

' No. 8
reonkel did not tell me all his business with
the trucl: deal, W.E, McVicker.

I attended the nwetings because I was taking igg4Novenmer,
Mr. Frankel avound. The car was bought for the *

African furopcan Timicer Company Ltd., which had Cross-
been registercd. Frenkel bought it. I registerod examination
it as the property of African European Timber Com- - continued.

pany Litd,

Wednesday the 3rd day of November, 1954. 3rd November,
1954,

Crogs-examinatizoe of P,W.3 McVicker continued:

African European Tinber Company Ltd. was
rcgistered on instruction of Frankel but the Cou-
nany never operated. Frankel's instructions were
passed on by me vo Adefarasin. I gtill use the
car,

ut it to you that on 12.,1.,53 the car
stered in your name ?

Question: I
was reg

D
i
B

Ansvwer: I adyilt that,

To Court: I reglistered the car as African European To Court.

Timber Company in lNovewber 1952 and I registered

it in my owvn name in January 1953,

The Company was registerced on 23rd December 1952,
I renewed regigtration of car in my name but it 1is
property of Comparny. I represent the Company. I
did not make a return to Registrar showing that
the car is property of the Company. It 1s regis-
tered in ny name.

Re - The African Lurcpean Timber Company I
gave instructions in good faith. Randle. Chief
Avyobahan and I were the named subscribers but Timax
Minmber Company had intended to subscribe,

It is possibly karch last since I saw Chief
Ayobahan. DMarch of 1953. I was in funds when the
Conmpany was fermed, I was not going to subscribe
anvthing, Ly funds were in my wife's mname in
Hational Bank in Oxford Street London.
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To Courte.

42,

I always pointed out to Chief Ayobahan that
I had no resources and that Frankel was in touch
with people on the continent who had resources,
I never exaggerated my financial resources. I had
not been trading in West Africa on my own behalf.

- At the time of this trancsaction I did not
know about Frankel's business connections in
London. My brother was in his coffice. at the time
and I was his employee in Nigeria,

Question: The reason that Plaintiff paid £15000 10
wvas because of your statements to him about
Frankel!s business position ?

Answer: I had warned the Defendant that I did not
approve of his business practices but at that
time I had not spoken to the Plaintiff about
Frankel's business pogition.

To Court: I had confidence in Frankel at that time
but not to the extent of trusting him with a large
sum ol Money.

Exhibit "CCM" contains the instructions 20
given to me from Frankel and Defendant in which I
prepered the draft. I believed then that Frankel
was in a position to finance the Company. ot lim-
ited to the £9000, And to finance the other
Company personally or by his friends, And to
acguire a Rubber estate to purchase produce, ir
Company business had materialized I would have
been gulded by the letter of Credilt.

I came to know in 1953 that he was a fur deal-
ers I had believed what rranlkel had told me, His 20
powers of persuasion were considerable,

Referred Lo Exhibit MAAN,

I saw 2 of Frankel's business connections in
Germanys. They were sound people but they would
not have anything more to do with Frankel,

I got information in Exhibit "AA" from Harks
which I believed regarding Frankel's intended
activities.

I saw Frankel in Frankfort, I did not go to
his bank. 40

As to Banker's reference I know that M,



Omotayo was upn vo £5,000 only at the time he was In the
in London. & hanker's reflcrence can be given Supreme Court
vereally, -
_ : Plaintiff!s
Questions ZYou discovercd on your investigation in Evidence
Inglend for Plaintifl in 1953 that the Delond-
ant in arrival in London paid £5000 to Trankel No. 8
in 2 Instalients before he had received the
gum from the Plaintiff and that it was after WWeE, licVickor.
the defeondant had paid the £5000 to TFrankel 3rd November,

that the Flaintiff reimbursed the defendant by 3954,
a like sum ?

Crosg~
Note - This was not pleaded nor had 1t been examination
put to the plaintiff when he was crogs- - continued.
exanined, (Intld.) F.W.J.
J'
Answer:s I did not go into that,

I did not asl my brother to take me to where the
truclis were. Yo polnt in doing soe. He mentioned
that the truclk business wns with Vauxhall Llotor at
Luton Bedferd. I was not investigating trucks. I
was trying to chase aflter the Plaintiff'!'s money,
£20000. 1My brother put me in touch with J.J.ilarks.
I dor't know whether my brother got any commisgion,
I did nov ask him., As ®to introduction to Frankel
referred to in Exhibit "z, I wrote these in gen-
eral terms. I maintain what I said (at p.20) about
Defendant., I did not introduce Defendant to
Frenlel, The letter ig incorrectly worded.

iy brother had washed his hands of Frankel
and he did not want to digcuss him at all,

Re-cxamined Lawson: Re~-examination.

Iy pertnership with the Defendant was a gen-
eral partnership. My interest in the Brandler and
Rylke and Defendont doaling was my partnership with
the Delendont. If he had carried out the deal to
profit or loss apart from Brandler and Rylke I
vrould be entitled to share on my partnership agree-
ment with Defencant.

When the Defendant went to England on his
second trip for Brandler & Rylke he did not dis-~
close the fact that he was acting also for the
Plaintiff or for the Syndicate.,

Marks had been Irankel'!s Confidential Secre-
tary For about 3 years, He handled Frankel!s
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Re-éxamination
L continued.

44,

finances. It was llarks who told me of Frankel
overdraft of £4400 which he wiped out by the pay-
ment to him of the £5000 by Defendant,

I produce the purchase receipt of the car.
(Admitted as Exhibit "DD!),

The car was bought before the Plaintiff
issued the cheque for £15000,

Defendant said on 7th January when I expressed
my doubts about Prankel'!s to the Plaintiff that I
should mind my own business., That the matter had
nothing to do with me and that he would report me
to Frankel.

Referred to meeting of 13th November at 49
Idumagbo Avenue Onafeko was not present at that
reeting.

Regarding the two cowmpanies I had no evidence
of his Frankel's neans but I had then no reason to
disbelieve nim,

I relied on him and proceeded to draw up lemo.

I would not have paid Franlel £5000 I
have first investigated his positilon. '

would

Iy impression that Plaintiff relied on De-
fendant!s Jjudgment is founded upon defendant!ts
assurance to Plaintiff that the trucks were avaell-
able and ready for shipment., Plaintiff sought his
information from Defendant,

Defendant assured him in the matter of the
£15000, I gathered from my brother that his re-
luctance to discuss the truck business was because
it had been crookedly mishandlecd.

I was not going to part with any money with-
out careful investigation,
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P, OBOR

.
]

P.W.4., Sworn, Etamined, states

PIIILIP OBOR, Chief Inspector of Police, Nigeria
Policc, attached to C. I. D. On 1llth December
1953 the Defendant in this case made a statement
in connection with a Truck Business in which the
name (Inter alia) of Frankel appeared. The state-
ment is typewritien.

Both shests are sisned by Onotayo.

Cross-exanined.,

Statement 1s admitied for Identification.
Admitted by consent as Exhibit PEEN,

Crogs-cxamined by leaves

I do not know the Plaintiff in this case.
Our rile contains a statement made over the signa-
ture of A,Y, Cjikutu.

Lawsons We object to admission of Plaintiff!s
statement at this stage. We refuse to agree to
acdmit 1.

RULIIG.

The Plaintiff!s objection to this is sustain-

ed., It 1s an after thought entirely. The same
gsource of iInformation has all along been open to
the Defence who have chogen not to examine 1T, I

refuse the statement for identification, since De-
fence Counsel has not obtained leave further to
Cross-examine bhe Plaintiffl.
(Sgd.) F.W. Jounston
FUISHE JUDGE,

In the
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No, 9

P, Obor,

3rd Hovember,
1954,

Examination.

Cross-
examination.

Cbjection.



In the
Supreme Court

Plaintiff's
Evidence

No. 10

G. Omorodion.,

3rd November,
1954,

Examination,

Cross-
examination.

To Court.

46,

No, 10
P.W.5 Sworn, Examineda, states g-

I am OMORODION (GEOFFREY), I am a Personal Secre-
tary to llanager of Brivish VWest African Corporation
(Nig.) Ltd. at Yaba, In October 1952 I was in
business I was a partner in MNigerla Produce and
Enterprises Ltd. I know Plaintiff and Defendant.
They too were partners. Ilrs, C.d, Young and Mrs.
P.E. Odojukan were partners.,

In September 1932 we, the Syndicate sent the
Defendant to the United Kingdom,

I was in Ligbon when the Defendant returned
in September. In October 1952 I received a letter
from Mrs. Young. I wrote at once to Plaintiff
supporting irs. Young. This is my letter to
Plaintisf (Previously tendered by Plaintiff).
(AAmitted ag Exhibit "FFY), I reburned to Nigerie
on 3lst December 1952, I met Defendant after my
return., He did not tell me that the Syndlcate had
any money invested in this Truck Business. Not
that any partner nad lent the Syndicate £5000 to
invest in the truck business. No partner told me
that the Syndlcate was interested 1in 'a truck
business, and I did not expect to share In any
such business. Wo had not zol the money for such
businecss. Plaintiff did not lend the Syndicate
£50C0.,

Crosgs-~exanined Odesanya:

I was a witness and gave evidence in Civil
Case Mo. 154 of 1953 between C.,0., Olayinka and
Mrs., Young. (Referred to Exhibit TWT),

I first heard about the truck business In
Exhiblt "FP"., That businesgse was not discussed by
me with anycne after my return to Nigeria.

The letter of Mrs, Young referred to in Ex-
hibit "FFY was aboubt the truck business. She had
said to me.

To Court: I have this letter in uy filec.
The substance of this letter was about namely this
truck business - (To be produced to-morrow).

I did not hear the Plaintiffls evidence in
110.154 /53 and I was not told about it.

There were no decisions taken by the Syndicate
after I left lTor kurope.
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L lmow Mrs. Youns as a partner in the Syndi-
cates I was called by Mrse. Young te zlve evidence
in 154/53.

Shie did not tell me of Plaintiff's referenco
to lending the S;yndicate £20000, I returned to
Higeria. I did not know then where Defendant was
but T found thnt knowledge, in Octeber that,
Defcudant was in Ingland o the truclt business of
which I Zirst heard aboubt from Mrs., Young in her
lettbers I did not hear ¢ what progress the busin-
ess made arnd I didn!'t bother as I was not interest-
ed in it. The Syndicate were not intercsted, I
knew thal,

Twrsday the 4th day of November, 1954,

Crosg=~examination of Omorodion P.W.5. continued:

ODESANYAs- Letter from Mrs. Younz to wiltness.

Counnsgsel does not wish to use it. It is returned to
witness.

There was disazreement and a=plit In the Syn-
dicate relating to this Truck Business which I
learnt about in Tngland on receiving Mrs, Young's
letter, I got home on 3lst December,

Referred to Plalntiff!s evidence in Fxhibilt "y,
The soveral contracts which 1 brought back with me
were in the.name of the Syndicate and not in the
name of Mrs. Young and I brought back some in name
of oung Bros. and Sons', Not in name of Mrs.
Young., DMrs. Young was a partner in 7oung Bros, &
Sons. I made my report to lMrs., Young and Mr.,Young.
Same person as lladam C.4A, Young in 154 of 1953, I

meintvain I brought this business, The confusion
arose after my return because the Syndicate could
not talte up these contracts. - A majority of us

decilded we were not interested in the Truck Busin-
esz. That brought disagrecment,

Referred to Plaintiff!s Evidence in 154/53 - That

evidence at page 9 is untrue, Plaintiff was the

chairman of the Syndicate. We regpected his advice
as such, He did not spend £20000 on behalf of the
Syundicate and did not spend £1450.

Re Mrs, Youngls Letter and Exhibit IFRM

I say that thesc 2 letters were not to my knowledge;

In tho
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Cross-
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- continued.

4th November,
1954,
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D.0.5. Ajayi.

4th November,
1954,

Examination.,.

48,

typed on the same typewriter nor by the same porson.
I did not take a typewriter tc England, I used one
there, I cannot remember the make of 1it. lrs .
Young camot read and she cammot write save to sign

- her nane,

Re~exgmined Lawson:

Refers to Exhibit "Vi - Page 9,

I brought contracts but those contracts did
not bring any business to the Syndicate. Nonc were
executed. 1 spent £1450 but the nioney was sent by
Irs. Young. I know now that there was an Agreement
between Mrs, Young and Mr, Ojlkutu.

e —

D.0.S. AJAYT

P.W.6, Sworn, Examined, statss §-

I am DANIEL OWE SHIJUCLA AJAYI., I live at 20
Akinvunmi Street, Yaba. Trader,

I know the parties in this action, I am the
Plaintiff's Secretary. TFor 24 years and This

Attorney since 1949, I remember seeing Defendant
on a date late in September 1952 in Plaintiff's
Offices Plaintiff was not there but I had been
told that Plaintiff was to meet Defendant there,
Plaintiff came after 1 o'clock, Defendant was
still there. Plaintiff called us and Defendant
introduced the subject. His return from England
and wanting money Commission was the maln topic,
re Bedford lorries Defendant asked for 35p» -
Plaintiff suggested 33¥3%. They did not agree.
I suggested that the money should be paid into the
RBanl: and a letter of Credit opened. That was not
decided then either. Plaintilf told Defendant he
could see him again Iin the evening. He wanted to
consider the whole project, I did not hear any
reference to the Syndicate.

It was Plaintiff who was to pay the money,
£5000, Dbut neither said that the money was to be
paid on behalf of anyone else.
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Crosns-czardnaed Cdesanyas
. T

L was 1ot a ewber of the Syndicate and did
not attend itz wmeeotings and I would not have known
o' any arransement beuvwoen Plaintiff and the Syn-
dicate.

If Plainviif sald he lent the money to the
Syadicate he might be lying. He would have con-
sulted me before doing so. I am more than Plaint-
1r{ts cmployec. ssoclation for 24 years, And my
Secretaryship is part tixe only. I am a Solicitor's
Clerlt, Iull time for J.I.C. Taylor and his father
before hinte I woried for J.I.C. Taylor up to 1947,
Three months after his father died.

Ir, Omotayols first trip to England was on
account of the Syndicate and his next was on
account of tlie Plaintiflf,

I knmow IMrs, Young, I am unaware of her fall-
ing oul wilith Plaintiff. I was not visiting Plain-
tif{ regularly at the end of 1952 owing to a
difference of oninion. Plaintiff did not discuss
his relations with the Syndicate so I do not know
of them., I would not necessarily have been told
even though Plaintiff had interest in the Syndicate,

I did not attend further mecetings between
Plaintif{ and Defendant. I did not know whether
Plaintiff lent money to Syndicate in relation to
Defendant.

Re-examined -

I have lIknown the Plaintiff to be a truthful
person.

Plaintiff's Case Closed
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Re-examination.
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50.

To, 12

0. ONOTAYO

D,W.l. Sworn, Examined, states :-
Ixamined Odesanyas

I am OLATUKJT OMOTAYO. I am living at 62
Wakeman Street, Yaba, Produce lierchant. I was a

riember of the Syndicate in 1952 with Plaintiff,
liadam Young, Mrs. B. Odojuken, Mr. Omorodiocn.

I was sent to Ingland in Septewmber 1952 by
the Syndicate to attract business for the Syndicate.
The Syndicate was the business in general.

IMr, McVicker, P.W.3, gave me 2 letters of
introduction. One to his brother licVicker in
London and the other was to I, Frankel,

When I got to London I met McVicker senlor at
Airway's Office Victoria Street and goave him the
letter, He told me that Frankel was unable to come
that day. This was on the 3rd September, 1952,

He McVicker asked me to meet him at Oddennics Hotel
for lunch on the 4th. There I met Frankel and lir,
S.0. Abudu and McVicker, I procduced samples of
produce to Frankel and McVicker. Including Nigerian
Cedar., Frankel first asked me by what means we
carried timber from bush to Lagos and I said by
lorry. He asked me if I was interested in Bedford
trucks. I said I was. He said he was Iriendly
with the Manufacturers. MNMcVicker confirmed this,
Later on I learnt thet McVicker senior was Secre-~
tary to Frankel,

I learnt that Frankel was a furrier and wasg
in Rubber business. I had learnt from the witness
McVicker before I went to England that Frankel had
sent him to Nigeria and that Frankel was a wealthy
man.

I went with him, Frankel, to his office in a
Daimler Car., He had 2 business names there, e
told me that he would see Vauxhall lMotors about
Bedford trucks and let me know on the following
day.

I had a letter from Frankel on the following
day. I gave it to the Plaintiff. It was dated
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4th Scepvonber, In tho
- _ . Suprenie Court
Lawgon:- ‘e have not been asked to produce thig B
letter, - Dofendant !s
_ ) Evidence
Odesanya:- nefcrs to a request for discovery iIn
zoneral terms, No., 2
By Courlbs~ Plaintiff{'s Counscl is to make the 0. Omotayo.
z=uber avallable
letbe lable. 4th November,
Letter is produced:;- Admitted as Ixhibit "GGM copy. 1954,
Examination
AfUcr this I wrote to Frankel (Exhibit fHp? - continued.

admitted) - I handed these letters to the Plaintir?
by posting them to the Plaintiff from England., Hext
I met Franlkel again. I tcld Frankel that I had
posted his letter to Nigeria and I told him that I
votild lilze to meet him in my bankerfs office 1In
Long Lane - the Farmers And Conmiercial Bank  of
London. The mecting btook place, The Bank Manager,
a I, Coker, was present. He is now in Lagos as a
barrlster practising. He was the Manager of the
banl.. Franlzel and lMcVicker showed me a letter from
Vauxhall liotorz and chowed 1t to the Manager, Ir,
Coker: Mr. Coker went though the letter, I had
talken thems to my bank so that my bank could investi-
gate kra. Frankell!s financial position.

The Manager promised to investigate Frankells
financial position. He asked Irankel who Were his
banliers. Later wnat he told me satisfied me as to
rankel's financial position. Then I met again
with Frankel and franlel confirmed his offer, At
that time I had no money in London. I know that
Vauxhall factory is at Luton. I went there with
Franlrel on ny next (2nd) visit to London,

On my reburn to Nigeria Plaintiff, Mrs,
Ocdo jukan, Madam Young met, with me at Plaintifills
house, 49 Idumagbo Avenue, I reported what had
haprened in London., They asled me whether I had
seen the brucks, I said o, They said I should go
baclk and see whether they had right or left hand
drive.

The 3Syndicate had no money, not sufficient atv
that time and this Plaintiff offered to finance
the venture by paying the deposit i after 1 got
hacls to London and found that the Trucks were the
aort wanted,
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The Plaintiff said at the mesting that he
would finance the business on behalf of the Syndi-
catey I told the meeting that I would require more
rioney to cover nmy ex ipenses I said £30C. Plaintirf
asked what his commilssion wonld be on the money
advanced by him to the Syndicate.

The agreement reached at this meeting was:-
(1) That the Syndicatc would accept the advence.

) That Plaintiff would get 50% of the profits

Ey

E)

2
(3) The other partners to et 35%, 10
4) That I should get 15%,

A1l agreed to this.

—
(%)
e
3

that when I got to Lendon I should cable to
ligeria for the £3000 advance and £300 expsuses,

—t
=

(6)

w2

he Plaintiff was to =zdvance the £300 for this
yndicate.

Arrangements were made to run the partnership
business during my absence I went to England on
the Sjnd¢caue's agreement on 27th Septeimber by Air,

I saw Frankel. He asked me for the £5000 de- 20
posit, I told him the money was ready but I would
like to see the trucks. He took me to ILuton, to
the Vauxhall Factory.

(Exhibit "K" is a picture of this truck type
which I wanted).

On arrival at Luton ir, Abudu and I were asked
to wait in Frankel's car, He went in and in the
interval we got out and I took scme photographs of
the place. Frankel came out with a Eurcpean who
was introduced to us as Sales Manager. He said 30
that the 25 trucks arranzed by Franlrel were ready
for shipment, I saw Trucks being driven out of
the Factory, from where we stood.

They appeared to be undergoing a test. It
seemed to be a very busgy factory. liore of the
factory was elsewhere.

Next this man who was introduced by Frankel
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as a Sales lanaser went back into the factory,
having given me Ixhibit "KM,

Then we droeve back to London. I had been told
4

by the Sales Manager that 25 trucks were ready for
v, Franlel:

To Courv: - The Salzs Manager did not point out the
Trucls to ne in the Factory:

Continued - I was taken to a place called Edgware.
There I saw 4 hrand new Bedford Trucks of the same
gort. I went into a showroom. The Manager of that
place told nic that Frankel had booked 25 trucks all
told. He was glving special tyres to Frankel!s
orders &25 X 20 - tyres., Frankel was present,
This place wasg a Vawhall Metor Showroom where I
cxanined the 4 trucls,

lir, Abudu 1s still in London. Next wo went
to the O0ffice of a Shipring Agent: there I gathered
that rankel had arranged shipping space for 25
trucls fox Migeria in two consignments first 12 and
later 13. ot at the same time, Next I went home.
I cabled to Nigerla but before doing so I saw ny
Banlers. I told Mr. Coker the lianager of all that
I had seen. Then I cabled home.

Iy impression at this time was that Frankel
was a very bilg business man. I had seen his 2
registered buginess listed at his office. So many
clerks in different rooms. Daimler Car and 2 driv-
ers. He paid vy cheques for the hotel lunches
coating £10 or so by giving cheques for £50 on
which the »nlaces gave nhim the change. NcVicker
and my bankers contributed to my impressions
Exnensive cigars, three or four trunk calls would
recach his office when I was there with him,

I cabled Mr. OJjikutu because he had advanced
the noney for the Syndicate and also that his house
was the registered office of the 3yndicate.

Ixhibit "B" is uy telegram (the first one) o

Plainbiff,
Exhibit "F' is another telegram to the Plaintirff.

That is based cn what
cvi-

12 vehicles were ready.
tiie ghipping agont said. I heard McVicker's
dence about an arrangement which I made with
Brandler and Ryllke made before I left for England
on this trip. '
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1954,

To Court.

o4,

When I left the Syndicate meeting at which
the agreement was reached I went to licVicker at
the BPlStOl Hotel Lagos. Before I left for
Loncdon at all I had 1e¢t my car with McVickers: I
went to see him about what my partners have de-
cided., When I told him he questioned the arrange-
ment asg strange because the Syndicate were not
paying my fare back to London at that moment. He

said he was Iriendly with Brandler and Rylke, and
that there was a shortage of trucks for 15 months
past. He said that he would approach Mr.Brandler
because of the shortgage of trucks Brandler and
Rylke were timber merchants. I went with McVicker
to Brandler and Rylke. Mr, Brandler was inter-
ested, We discovered the Truck business. They
were prepared to finance the truck business by
rneans of a letter of credit in London.

Friday the 5th day of November, 1954,

Defendant's Lvidence-in-Chiel continued:

The reason I made this arrangement with
Brandler and Rylke was because Iwas asked to re-
turn to England by the Syndicate. When I asked
the Syndicdte for my fare I was told to go to
Enzland at my own expense and then cable bvack
home for the £5000 and £300 expenses to be sent
to ne. The arrangement made by the Syndicate
with the Plaintiff for financing the truck busin-
ess was satisfactory but the arrangement whereby
I had to pay my fare to England first before I
get my expenses rioney was not satisfactory,

The Plaintiff had told me how he was going To
raise funds to help the Syndilcate, He said he
would do so by overdraft on the Watlonal Bank,

The Plaintiff had not arranged his overdraflt
before I left for England,

Brandler and Rylke agreed to open a letter of
credlt for the trucks to number of 25,

I agreed with Brandler and Rylke as to the
Commission which I would be paid by them if the

truck business, as to 50 trucks was successful.

To Sourt: The 50 trucks in respect of which I was
to receive commission paid by Brandler and Rylks
arc the same 50 trucks prom_sed by ﬁrankel in
respect of which I had made the arrangement with
the Syndicate.
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Brandler oncucd o letter of credit in favour of ~ In the
M. Ivanlel.,  eankel said that he was not inter- Supreme Court
esbed in a loftter of credit, because he wanted
cash £500C o which ho sadd he would add money to Defendant!s
pay to Vowihall Motors go that is why Frankel Evidence
never accepited the lettor of credit, and I got no
neoney from Brandler ana Rylke. : No. 12

Iy partners pald Franltel £500 in supplement 0. Omotayo,

of £500 and £450C. Upon receipt of this Frankel

said he would ship the truck in November. He did 5th November,
not do o, but he asked me for a further advance 1954,

of #18000, which he then reduced to £15000, belore Eramination
he made the first shipment, I sald No. That I ~ continued.
would not gzive him more. It was contrary to the

original axrangement and told him I had not got

aunthority or the money. I came back home by air.

On ny return home I reported the matter to the
Syndicate, Omorodion was not included because he
was not in MNigeria. Present at the meeting were
Plaintiff, Iadam Young and Mrs. Odojukan.

Iy attitude was that I objected <to a further
advance. They all agreed that no further advance
cshould be given to Frankel. This meeting was on
Znd Novenber.

Frankel arrived at Lagos on 12th November, He
and licVicker saw me at Idumagho Avenue No. 39. IU
was lMcVicker who had invited Frankel to Nilgeria
and egponsored nis arrival. They saw me on tne
12th November. They told me that they came out
for rubber and timber.

I went to the Plaintiff that evening., I told
him L had seen Prankel in town. Next day a meet-
ing was held at Plaintiff's house at 49 Idumagbo
Avenue., Plaintiff called the meeting, Plaintiff,
Mr, Y,0.T7. Onafeko, licVicker, Frankel and myself,

First we discussed Rubber and later the truck
buginess. Iy attltude was opposition to further
advance to Frankel. Onafeko supported me.
MeViclrer wanted the payment to be made because
he sald Frankel was wealthy but wanted more money
becsuse he was erbarrassed at that time., Frankel
said that unless he got more money he would be
unable to ship the trucks, McVicker said that
perhaps Frankel had invested the money. The
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56 4

Plainviff was willing to abide by HcVicker!s
suggestion. Onaficko and I objected strongly: we
both left the meeting. I told Plaintiff I would
have no hand in giving further money.

Nextday the Plaintiff sent for me and told
me that after our departure. Nr. Frankel had
convinced him and that he was prepared to sell
Rubber up to 300 tons to Frankel amounting almost
to £7000. I prepared a proforma invoice for
Plaintiff. That was a chief contract between the
Plaintiff and Frankel, to be prepared in the name
off Timax Londori. I understood from this that
Frankel owned the Timax business., Next I saw an
agreement ror £15000 relating to Bedford Trucks
between Plaintiff and Franlkcl. (Referred to
Gxhibit "LM), Plaintiff told me of the Truck
Agreement on the 15th at the Plaintiff!s place at
No. 1 Jagun Lane, Lagos. Present were licVicker
and Frankel as well and Plainviff and I.

Plaintiff produced to me the original of
Fxhibit "L" and when I saw the name Owmotayo
Brothers on it I cobjected because since the 1l3th
I had dropped any comnection with the truck
buginess, Plaintiff then said that the letver
could be changed to his name, He did not suggest
that he made the £15000 advance because of assur-
ancegs ox staternents imade by me. Moreover I had
adviged ageinet the advance and told Plaintift
that it had been agreed that the £5000 already
paid was ©o have the truck sent to Nigeria.

McViclker typed Exhibit LW, I was not present
when McVicker got the instructions but Plaintiff
was there when it was amended. Then the meeting
ernded and we left, rankel was not pleased with
my attitude at these meetings.

I was not present at other meestings.

On the 17th November lcVicker and Framniel
came to me In car and told me that the Plaintiff
had asked them to get me to go with them to Apapa.
At that time HeVicker was a partner in Omotayo
Brothers. I went with them. It was licVicier!s
car. When we saw the Plaintiff he was busy cut-
ting up meat. He said he had asked for me to
bring McVicker and Frankel to Apspa. He gave me
his cheque book and told me to draw the che¢ue in
favour of Franliel for £15000, Plaintiff signed

1¢
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is, and ave 1t to Iranlel. I wrobte the cheque
becaugse Plaintifi's nandg were dirty. Ve returned
to Lagos,

iy instructions frou the Syrdicate to abtract
buginess was voerbal,

I did not tnll Plaintiff that it would be a
gharnie for me to miss the opportunity re the itrucks
or that I had flattered ourselves to Franlel. I
did not nand the £15000 chegue to frankel nor did
I advise him to pive £15000 or assure Plaintiflf
that I woula gce that the money was safe, or say
that shipmont would start immediately he had paid
the noney. TFlaintifl did not tell me to get a
banker's guaranvee or Frankel before raying
Frankel any money. Lior aid he ask me for it at
any timc, I told Plaintiff after my 1lst trip that
ny bankers in London hadmade inquiries about
Plaintiff financlal position and I told him that I
was satisficd with those inquiries.

I told the Syndicate of Frankel's reasons for
failure to ship the first lot of trucks. Frankel'ls
reasons weres- [irst, no shipping speco and that
he had been uvnable to finance the business to pay
she money to Vauxhall lotors because his fur
buziness took a lot of money.

Plaintiff's evidence that I advised him not %o
get Frankel arrested on his return to Lagos in
January 1953 is untrue, I did not invite Frankel
to Wigeria.

I did not lmow of Frankell!s wvigit in March
1953, I never told Plaintiff anything about the
lorries in liarch or that they had to pass through
Tel-Aviv.

I had 1ittle interest in the truck business
alter the Plaintiff paid his £15000 but at times
I wrote to Frankel for the Plaintiffs, The Syndi-
cate had no further interest in the business
beyond the first £5000,

Referred to Exhibit "mEM: (Statement of Defendant
to Police) ‘

Questions Omiszion of any reference to the Syndi-
cate. Why?

Answer: At the time when I made this statenment
the Syndicate had ceased to exist, Plaintiff
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58,

had told me of intention to tole criminsl
actlion against Frankel. Ile asked me to go to

he C.I.D. and malie a Stateuient and I 4id so.
The Plaintifl was pregent when I made the
gstatement.,

Re page 2 para. 2:~ The date stated on this
page should be the 18th and not the 17th and that
Frankel said that he had "cashed®" the noney. I
macde this statement from nmemory. I had not my
file with me.

At the meeting of 13th November 1952 I was
agent of the Syndicate. I was never the Plain-
tiff!'s agent and there was no agency agrcement
verbal or written with the Plaintiff,

Cross-exanuined Lawson:

I traded as Omotayo Brothers alone no partners.
This was known to nembers of the Syndicate. i
discugsed to members of Syndicate that I had
entered into a partnership with IicVicker and they
knew that that meant myself and ileVickers licVicker
was known to lrs. Young of the Syndicate, 1 can-
not say as to the others.,

We had no letter hecads on the Syndicate when
I went to England, We discusged printing
arrangenents for them before I left I wrote to
Mrs. Young from London agking for letter heads so
that I could use them for 3Syndicate business. It
had been agreed before I left Nigeria that I
should make buginess contact for the Syndicate in
the nane of my Tirm. It was pending the printing
of the letter heads and that authority would not
go beyond my recelpt of printed letter heads of
the Syndicate.

I did not forget to take them with me. It was
as I explained my letter to lMrs. Young - (admitted
as Exhibit "JJum),

I do not wish to change my evidence, lr.Ajayl
was asked before I left to print them and had not
done so, had not got them printed, It cannot be
correct that I omitted to collect then, It was
agreed that I should make contacts in my firmls
name as I sald,

Reference Exhibit "EE":- I got 2 letters of
introduction, When I made thig statement was
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bhinliing chielly of Frankel, Referred to '"a In tho
Letter ol introductson to HeVieker." I did not Supireme Court

say thore bthalt I was iven a letter to Frankel,
. Delfendant's

Beflore I returned to Nigeria to report to Evidenco
Syndicatva on wy let trip I had receilved Exhibit
"GGM fron Frankel, which next day I answered by Ho. 12
xhibit ”hH”. I had then entere d the contract
before I had congultod the Syndicate. 0. Omotayo.
I did not inform ileViclier before I wrote 5;; Novenber,
@ibit "HE'., Re the lebteor produced by Franlkel — o0%:
from Vauxhall Motors to Defendant's bankers - Crosg-
examination
I cannot remerber whether that letter atated - continued.

30 or 50 trucks and I &id not get a copy and dla
not ask ror one,

Question: Put it that Franlel did not  conbact
Vauwrhall Motors until the 6tnh October.

Answer s That cannot be correct,

I reported to the Syndicate on my arrival
home, in September that Frankel had 50 Bedford
trucks available for import and Plalntiff was at
the necting. I do not agree that the only avail-
atle btrucks Frankel had were produced in November
and therelore could not have been availavle i1in
September. (Frankel wag to deliver 30 and then
20) HNo I cannot remomber that., It was 50 in all,
I do not know what arrangement Frankel had made
with Vauxhall Motors., 1 see this document, pro-
duced, for the lst time (Shown to Witness).
Franliel did not send it to me and I did not hand
it to the Plaintiif, (Another document produced
to witness). I admit that this 2nd document was
written by me, (Admitted as Exhibit "XKK") I agree
now that these documents (previously denied) are
those referred to in Exhibit "KK!', (Admitted as
Exhibit "LL" (1) and (2). I agree that Frankel
sent these to me, in connection with the truck
businesss I lecarnt from this that Frankel was
arranging for 30 trucks on 6tk October., Also de-
livering from 1952 production.

Juestion: Now do you agree that your statement on
return that Pranhul had 50 for sale and export
was untrue.,

Answer: No. The document I gsaw at the bank in
Septewmber was for 50 trucks and not for 30,
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60.

That either was from Vauxhall lMotors, 1 can-
not remember out of which production of car
delivery was to be made, It showed that 50 trucks
were readyto be shipped to Israel but had not
been talien up by the consignee and were therefore
available to Franlkel. There were 25 at Luton and
25 in London. The price on the latter was £707

packed.

I could not say whether Frankel had taken up
the €0 trucks in September., The letter was
brought to the Migerian Farmers and Commercial
Bank of Nigeria in London and now in liquidation.
I saw Tel-aviv in the letter at the bank.

I had not received an acknowledgment of the
sum of £5000 which I had paid at the time I got
Exnibit "LL", I received that later.

I had not seen the trucks up toc the time I
reported to the Syndicate and I told the Syndicate
that I had not seen the trucks.

Iy instructions were not limited To this truck
business when going back to England the 2rnd times
Plaintiff had asked rme to malke contact with

-3
KNE

Ministry of Food., He did so by a letter sent to

me when I was in England. Exhibit "DU is  the
letter in guestion. I saw the ilinistry about the
various items in Plaintiff's letter. I heard

that the Ministry of Food matter was Plaintiff's
favourite business and I reported back To hin - I
also wrote to Plaintiff from time to tims report-
ing the truck business as Chalrman of the Syndicate.

Question: You agree that there was no difference
in method of addressing both sorts of letters.

Answer: There was none reference to Exhibit W
It is about the Syndicate business and written
during ny first trip to Ingland. On this occasion
I addressed the letter as stated.

I did not address any of the truck deal letter
to the Syndicate, care The Plaintiff. I address-
ed all these letters to the Chairman of the
Syndicate who 1s the Plaintirlf. I had been in-
structed by the Syndicate to address all corres-
pondence to the Plaintiff. I did not add "Chairman
Syndicate", The Syndicate did not ask me to deal
with the Plaintiff on the truck deal and not with
the Syndicatse.
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51,

Tuceday thoe 9th day of liovember, 1954, In the
Supreme Court

Defendant!'s Croas-exavination by Lawson Continucd,

Defendant!'s

I veceived Eiibit "GG" belfore lunch on prob- Evidence
ably, 5th September, I think I replied on the
gnine day and sent the letter to Wigeria on the No. 12
6th or thercakouts. I did not Inform my partners
in the Syadicntve that rankel would be requiring O. Omotayo.
th ??QOO: nEhere'was no questign o? pgying a 9th Wovember,
deposit of 25000 when I accepted this offer on 1954
he 5th September in Exhibit "GaW, '

Cross-

Questivn: hen <id Franliel first ask you to examination

deposit £5000 witih him 2 - continued.

Answer: About 3 days after my acceptance.
Queostion: Vhat was his reason 2

ALBWEYS Ho said thav Vauxhall Motors wanted
hinm to deposit moncy. He added also 3ome-
thing to the effect that it was becauss 1t
wag the first transaction that we had together.

Questions When you saw Exhibit "LL" were you
not surprised that there was nothing in it
about a deposit ¢

Answoer: L was not surprised because the price
stated on Exhibit "LLM was not the price which
I had seen on the letter shown to me in nmy
bankerts ofiice.

I had seen £707 as the factory price on that.
letter which was a Vauxhall Motors letter. 1 first
saw the letter in Frankel!'s office before I went

with him to my banker's office. I think It rust
have teen on 6Th September after I discussed the
25000
3 .

Reforred fxhibit "L, The 1lst para. speaks of two
additlonel percentages and the price is £612.
Wnen I was in London the price was £707 and
nothing about additional percentage increasing.
17%. Those percentagoes might be 5% to Frankel
and 12% to his agent when he came out here.

S

O

I did not investigate the factory price myselfl
on that first trip. I saw £707 on the letter and
rclied on it,
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To Court.

dependently from the factory.

It was wnaen Franiel came out that I learnt
that the price had dropped from £707 to £687. It
was, I think now, wnen I got baclk to London on
my 2nd trip that I heard of the reduction to
£667,

Quecgtion: Did you try to find out why the price
was reduced?

Answer: 1 did so and Frankel said that that
was a later price given to him and reason,
reduced cost of production.

information in-
That reduced price

o Court: I did not checl: this

was to my own advantage:

I cannot remember whether I was requested by
Frankel to ascertain the factory price. According
to & letter now shovm to me I remember that I was
directed to ascertain the correct and published
factory cost price and I had these Instructions
from licVicker before I left on the 2nd trip. I
got the originals- (For exhibit).

(Criginal to be nroduced to-rorrow).

Banlrer!'s investigzation -

Q,

I did nov pay the bankers anything for their
1nvcsb gations., They did not charge me.

Re - Syndicate evidence p.,37 - I do not think the

Syndicate nad any moricy at this tinme, I do not
remenber anything more than I lave stated as hav-
ing been discussed at the Syndicate meetlnb. They

Aid tell me to see that the truck was suvuibable

for Nigeria and having done so I should cable hone

for the £50CC required as a deposit and my expen-
ses. As well which were not as yet exactly known,
I think - it was the Plaintiff who, as chairman
also told me to see the lorries asscitbled before

shipment.

(The reference is to para 15 Statement of
Defence ).

After I had made that arrangeutient with Syndi-
cate I went on to McVicker and to Brandler and
Rylkeo
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Quegtlions DA you asic DBrandler and Rylke to pay
vore advance wmoncey bLefore leaving Nigerla 2

Ansvrers ie. - L asree that they were willing
Lo pey me B50% only but they were going to
pive me rsasopable Commission allowing me to
gall 50» o the btrucks nmyselfl.

That was better than the Syndicate offer,
Plaintiff was going to have to raise an overdraft,

To Court: At that time, ny transaction with
Brarndler and Rylke I told them that Frankel
wanted 25000 deposit but they said that they would
gshow a letter of credit and I agreed to that.

I did regard the transaction of business of
thls sort by letter of credit as the normal way of
doing such business,

Referrod to Ixhibit WY1, Description of trucks.
Brandler and Rylke wanted right hand drive and
truclks without cabs,.

I cabled to icVicker tellingthem that I had
scen the truck. (Cablegram produced Adnmitted by
Defendant and put in as Exhibit "unt).

I saw the truck before I sent Ixhibit "HENY,
They were right hand drive and without cabs. I
saw some in London - Show Room at Edgware £ in

nuber.,

In Luton I simply saw truck being driven
around right hand drive and no cabs - but some
with cabs. I did not krow who ovmed them.

Question: You vigited no Factory at all -
Answers I 4id.

Ihibit "@¢' referred to - I did not lie in Exhibit
WGY to the Plaintifi.

Ipchibit "B" referred to -

Question: Did you sce any vehicles intcnded from
Frankel to the Plaintiff before you sent
IxXhibit "BY 2

Manager -  Exhibits "B" represents that in-
formation.
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64.

I saw trucks at Luton. These I saw were not
p01nted out zs Frankel's but the Sales MNansger
said that 25 were ready for Frankel and later I
saw 4 at Zdgewaroe.

I wrote Exhibit "G" (M.B, para. 3) Octcbexr
9th I sent cablegirarm on 29th September., But on the
29th September I had alrcady been told about the
25 trucks but the Sales Manager did not mention
whether they were with or without cebs.

I camot remember when I learnt that the
trucks were only as described in Exhibit "G" but I
think 1t was at Luton at the Sales digcussion and

ankel told me I think. (Witness is asked to com-
pare Exhibits "B" and MM)., "Deposit against 50"
Both telegrams are truc,

I had seen 2 different Types:-~

Referred to difference at ».38:- I saw only the 4
trucks atbt Edgeware, before I sent Exhibit "im',
The trucks at Edgeware were with

drive and wlthout cabs.

right hand

Question: When you got the informnation from
Frankel which led you to write Exhibit "ggh
then you must have rcecalised that the 4 trucks
you saw at EHdgeware were not on IFrankel's
order because they had right hand drives and
no cabs 7

Answers HNo.

But I now agree that the 4 trucks at Edgeware
were not Franlel's trucks,

Questions: So now you will agree that you never saw
Frankel's trucks before you sent Zxhibit B!
and Exhibit "m't,

Answers Yot so.

Iihibit EE! referred to on this point. I had not
got my notes with me when I made Exhibit HWEDRW,

Question: Then why refer to Abudu instead of tell-
ing police that you had the note of the where-
abouts of the London show room in your file %

At Edgeware I think 1t was the Manager
who pointed the trucks out as Frankel's I have a
note in my file to this effsct.
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On the 2nd trip I arrived in In;land on 28th
Sepuember and I arrived on 29th and went that day
to Luton and Edgeware ond cabled (as stated pre-
viously).

About 29 trucks were ready alb that time
according; Lo Irankcl and it appeared from his let-
ters thal he placed hils order with Vauxhall Motors
but whether at Luton or Edgeware I do not know.

The letter he produced at my banker's referred
to onc lot of 80, but I was not surprised when the
Sales Lianager at Luton told me that Frankel had

arranged for 25 trucks with them,

Yihen I first returned to Nigeria there were
not 50 ready for shipment.

Quegtlons If only 12 ready for shiprient why cable
in Exhibit "B" and Exhibit "mM,

Ansvwier: I conagidered that the interval between
shipnents would not be long:

I did go to the ahipping agents but I do not
remember goling into the 0ffice. I saw the Manager
Mr, Frankel brought him out to me.

To Court: I was on the premises but not inside the
Office Franlkel introduced him as Manager, He did
not give me any rcsason for not taking me with hin
into the 0ffice.

Ylednesday the 10th day of Novenber, 1954,

Crogs-examination of Defendant by Lawson Continued.

I have not got the original instructions given
to me by MeVicker on behalf of Brandler & Rylke.

I say to-day (contradicting evidence of yester-
day) that I never received the original instruc-
tiong from lcVicker for Brandler and Rylke of which
this document (the "copy" acknowledged by  the
Defendant yesterday) purports to be a copy : (Copy
of Instructions repcated by Defendant).

I admit that T was glven instructions. I think
the instructions were written - I say that I re-
ceived only the agreement Exhibit "YW, There is
nothing in Exhibit "Y" as to me ascertaining the
correct and publisihed price of the lorries for
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66.

Brandler and Rylke, Exhibit "Y' agreecment  was
handed to me by MceVicker I agree that it is in the

form of a letter from me to Brandler and Rylke. I
heard McVicker say that he handed the orlg_ﬁal
written instructions to me at iy house, I read
the copy yesterday.

I cannot remember being instructed by Brandler
Rylke to ship through responsible Agents.

Referred to Exhibit "Mni'", It contains name of

shipping Company and details as to arrangenents

but I did that of my own accord and not upon in-
gtructions of Brandler and hRylke,

I did not shate instructions in Exhibit 3N
because I was a member of the Syndicate it was
unnecessary.

I do not remenber whether Brandler and Rylke
required me to give them the details, of shippers
eCCe

Hor do I remember Brandler and Rylke instruct-
ing me to arrange for instructions of trucks by
Cargo Superintendents.,

Nor do I remember making any arrangements with
Brandler and Rylke regarding Insurance of the
trucks

I think it i1s possible that Brandler and Rylke

nay have rientloned larine Insurance for the trucks.
No instructions were put in writing.

I think Brendler and Rylke did instruct me to
check tool kits,

I don't remember that they told me that they

preferred "Good Year Tyresi; I suggested "CGood
year! tyres, I now agree that Brandler and Rylke
procferred "Good year®, I admit direction ag to

numbering of cases and that horsgse~power should be
rated at 27,34 h.p. It surpricses me to know that
all these instructions are contained in the 'copy
of instructlions™ which I adnitted yesterday and
denied this morning

I camnot remember the name of the shipping
agents, I did not go into the 0ffice because
Frankel cdid not ask me to do s0. He did not ask
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me to walit outside, I did visit the shipping In the
Ageonte I dizecuncea freliht London to lilgeria. Supreme Court
London to Lagos, e told me from menory. He —_—
suiiested Vessel London to Lagos., I did say that Defendant!'s
the sruclks had to pass through Tel Aviv, I gather- Evidence
od ITrom Franliel that he l:ad discussed everything
with the shipping Agcint. No., 12

I did not demand anything in writing from the 0. Omotayo.

shipping agent. I do not remember Brandler and

Rylke gilving me any instructions on dcaling with 10th November,

shipping agent. I I had been instructed I would 1954.

have aslkked the shippning agent for confirmation of Cros g~

his arrangements in writing. examination
- continued.,

Referred para. 4 as Ithibit "Y', I expected to get
this from Frankel. DBut I did not obtaln it from
Franlcel.,

I tooir care to discnarge my dutles properly I
did uwy best,

Relferred para,.l5 Statement of Defenco:

I admit that I did nothing further on my 2nd
trip to England to investigate Frankell!s financilal
position. I heard that a business man's financlal
position chanzes., I had left London for one week
only.

I do ikmow that i1f money is deposited on a
banker's guarantee 1t will be paid by the bank if
need be, I did not ask for a banker's guarantee
on this transaction.

I relied whercby upon what my bankers told me
on my first trip. '

I did not know that the Bank Manager in London
Mr. Coker was a Law Student in London at that time.
I know that he returned to Nigeria this year and
that he is now a barrister. I cammot remember
whether the Bank went into ligquidation in 1952, -~
but 1t did go into liguidation after my dealings
with Frankel.

I never asked the Bank for the receipt they
ot from Frankel and I am not aware that there can-
not be traced any record of the transaction in the
banlk,

On each occasion the money was pald by the
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To Court:

[0}
o0
»

Banks own chegues. The Banks books

Officilal Liguidator,

vassed to

I did not vieit any other shipping agent, I
say that I don't remember visiting any other, It
would be right to say that I did not visit any
other agent. I do not remember making contact with
any other agent,. :

I think that contact was made by my brother
with another shipping agents. Iy brother did make

contact by telephone before I went to Hamburg Iy

-5

brother and I wanted shipments for ligeria.

I agreed that the truclks should come to Nigeria
through Tel Aviv. I did not know that that was a
Vaurhall Condition. I only saw Tel Aviv in the
letter. "Tel aviv  Allocation'l. I read the
letters. The port was not mentioned.

I do not know that Tel Aviv 1s a port.

Referred Fxhibit WLLM"(2) - It shows C.I.F.
Tel Aviv. Referred Fxhibit "G", I had not re-
ceived "WLL2" before I wrote Exhibit Hgh,

Question; Where then did vou get the information
Taccording to agreement signed Vauxhall and
Frankel" - (LIL2).

Answer: I did not see the agreement between
Frankel and Vawrhall. I saw a signed agree-
ment but not LL(2) - The agreement which I
saw provided for 50 trucks but stated that
between 12 and 30 would be delivered by
November, I saw 1t 4 or 5 days before I
wrote Exhivit "GW on 9th October. I asked
Frankel for a copy of that agreement when I
received Ixhibit "LL{(z2)" . At that time he
did not give i1t to me: Exhibit "LL" is the
one which he geve me later,

Question: Clearly the earlier one never existed.
Only one was Exhibit WLL" ¢
Answer; Noe.

(Referred to Exhibit "J") I admitted I received
Exhibit "J# from the Plaintiff - I sent Exhibit
AF! (10th October) to Plaintiff. I did not see any
shipping documents before I sent Exhibit "¢", Nor
any document to show title to trucks vested in
Frankel,
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69,

I got rothine in writing from the shipping In the
azento. I toolt o steps o ascerbtain whether the Supreme Court
trucks could bhe shiipped before I sent Ixhibit "pU,

(and went off bte Hanburs,) Defendant!s
Evidence

I first lnew in London on my reburn Irom
Hariburg thot Ieanliel intended to visit Figeria. dHe No. 12
told me of McViclier's letter. I got back to
Migeria on MNovempber 1lst and I wet the Syndicate at C. Omotayo.
“aba tpat vorq day. The'§?gi§ion Sf the Syndicate 10th November
was that Franlkel should ship trucks to the value 954 ’
of The £5000 already deposited, 1 *

Cross-
Question: Why did you not write this to Frankel examination
as he had not arrived until the 12th, - continued.

Answer: He had said he was arriving earlier,
I made up my mind to discuss the Synaicate!'s
decision with Frankel on his arrival, At the
meebing I told Frankel that he had better ship
up to the value of the £5000, I did not tell
him that that was a decision taken by the
Syndicate.

Question: That decision was never taken, If it
had you would have told Frankel of it ?

Andwer: The decilsion was taken. The Syndicate
had not met since lst November.
Frankal did not agree,

Questlon: So 1t was necessary to summon a meeting
of the Syndicate to report to them that
Ffrankel turned down their decision.

Answer: I did not think it necessary.

ily evidence regarding the Syndicate 1s not
entire fabrication,

No steps have been taken by the Syndicate to
rccover this £5C00,

The Syndicate had no bank account, There 1s
no written agreement: relating to the £5000 loan
nor to any other transaction,

o arrangenent has been taken by the Syndicate
to repay the Plaintiff his loan., No demand has
been made. No dlscussion has taken place abouuv 1T
yet.
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70 .

Question: Syndicete had nothing to do with the

frensaction ?
Answer; It was the Syndicate -

Referred to Exhibit "EE!
Statement to Police

Question: You were specific regarding Syndicate
in relation to your lst visit to England and
regarding the Plaintiff in relation to 2nd
visit ?

Answer: Plaintiff had told me that he wanted to 10
institute a Criminal proceeding against
Frankel and that the C,I.D. asked for me and
that 1z why I wanted the police to believe
that in connection with wy 2nd visit to
Fngland I was asking for the Plaintiff.

To Court: What I said was that on my 2nd visit to
Fnzgland I did go to England as Agent for the
Plaintiff and not for the Syndicate.

(That is, what I wanted the rolice to helicve

at that time.) 1 20
Because there was no discussion then about

the Syndlcate.

Referred again by Counsel to IExhibit "EEM,

Question: ILven though you say there was no dis-
cussion about the Syndicate at that time you
did say that you left Nigeria as a represen-
tative of the African Syndicate on your first
trip (2/9/52).

Answer: That is so.
Referred to Exhibit "Al (15.XI.52). 30
Question: Why did you not refer to 0jikutu in this

ags reference of Syndicate %

Answer: At that time Plaintiff had taken over
the business of the truck deal himself.

I wrote Exhibit M"A" after Plaintiff told me
that he had taken over the truck business and
after he had decided to pay the £15000.

Question: How do you reconcile IExhiibit M"AW with
your evidence that at the meeting on the 1l3th



7Ll

Uoveniber wvou had washed your hands o' the In the
whole businecn Supreme GCourt
Anagwer: I agree thabt according to Ixhibit MAY, Defendant!s
I continued to act as the Plaintill's Agent Evidencoe
albor the 13th Noveuber "Until the deal comes B
to a succegsiul end!, o. 12
Referred Exhibit "L", This is Frankel's signed 0. Omotayo.
R ) - 2 + :
accop?anco gi.the or@er. I? is the only 51gped 10th Hovemboer,
acceptance riade by Frenliel in November relating to 1954
) L]
10 the truclz business Lo my knowledge.
Cross-
I was not the one who gave Exhibit "LM to examination
laintiff after rcececiving it from Frankel. - continued.

Referred to Pora.4 Exhibit MAN,

N.B. "Enclosed herewith please find .o, vi0.ues”

Question: You sent Exhibit "LM" to Plaintiff under
cover of Exnhibit "a",

Answer:s I now remecrber that I forwarded Exhibit
"L to the Plaintiff under cover of Exhibit
npt,

20  (Support McVicker's story).

It was I, Franlicl and Mr. McVicker who gave
it to me (Exhibit "L"),

lr. McVicker typed Exhibit PLM" but it was not
prepared in my presence at the Bristol Hotel. He
told mec he had typed it. Mr. McVicker'!s evidence

~

on this is not the true evidence.
I did not advice the payment of the £15000.

Referred Ixhibit "EE" YA few days later .e...” I
advised 0Jjikubu not to pay any more moneyMee.eeees
30 'on 17-11 I saw Frankel"

( - I pretended in IExhibit "TE" that it was Ojikutu
who told me that he had received Exhibit "L rfrom
Frankel).

’

Question: Why did you nretend so to Police 7

Answers That was my "interpretation of what
actually happened.
Yhen I made This staterent I remembered that
it was 1 vho had written the cheque.,
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72.

Question: Why then you said that you saw Frankel
on l7th and he told you he had got the wmoney.

Answer: It was on the 18th when Frankel told ue
that. My statement to Police is incorrect on
the date. Irankel told me that he had cashed
the cheque at the bank, and not, as in Exhibit
"EEY that Ojikutu had given him the monev.

I did not recommend the payment and I had
mothing to do with the payment of the £150C0.

There was no reason to refuse Plaintiff's 10
request to me to write the chegue. I wrote other
things besides cheque for him,

Referred Exhibit"O"l and 2 and 3.

I wrote Ixhivit 0.1 and 2 and 3.

Telegram produced to witness. I admit I sent this
to Frankel, (Admitoed as Exhibit "Nty ,

I wrote Exhibit "C.1" and 2 and 3 and sent
this telegram in pursuance of my letter Exhibit UAWN,
Referred to Exhiblt "OW(3) - passage relating to
£15000 - I wrote this not as Agent of Plaintiff 20
but as the man who initiated the truck deal,

Referred to words 'We are finding it difficult to
pay!

Questions £8500. Who are the we 7

Answer: If 28500 had been paid Plaintiff would
have paid it., I wrote "We' becruse 1 had
used it through the lctters. I agree that I
was writing on Ojikutuls behalf. - I know what
I wrote in Exhibit "0.3") - para 3.
Para. 3 is correct and I went on to,say what 30
follows.

Frankel expressed that desire at the meet-
ing on the 13th MNovember and that 1s why I
walked out of the meebing. Again to Exhibit
HAT, - It was important to put down in writing
the understanding that existed between me and
the Plaintirff,

Questions Why did you not put it down that you
objected to £15000 advance and say that you

were_acting as agent under protest % 40
Answer: I did not think of it.



10

20

30

40

In the
I did not rouecnber to state iy objection to Supreme Court
the &150001in writing Dxhibit "0"(3) to frankel. ——
Defendantts
My relative Omafeko was present at only one Evidence
ncebting vetween Plaintiff, Hronkel, licVicker and _—
niyself, Ho. 12

Document produced to Witness ~ [ say that Onafeko 0. Omotayo.

was present at the meeting of 13th November., He 10th November,
was not present at a meeting on 1l4th January. 1954,

- qea - . . Cross-
Referred to izl ; "EEM S -~ I nt fe : :
(Refery 0 IXbibit “ED o mention of Onafeko examination

ing: present a Tovenber meeting .

bein;: present at 13th lNovember meeting). Z continued.
In making nmy statement to the Police aboutb

the meeting of the 13th INovember 1 was not asked

who else wag present hence the omission of Onafeko's

name,

To Court: A police officer wrote it dowvm. Exhibit To Court.
TooW what is contained in TExhibit "EEY is the re-
cord of my narrative from beginning to end as I
related vhat had happened, The record in Exhibit
"EEY ic not one of my Answers to a series of ques-—
tions,
Thursday the 1lth day of lovember, 1954 11th November,
o 1954.

Cross—-cxamination of Defendant by Tawson Continued.

It was an omission not to say that ir.Cnafeko
was present during the discussion,

I invitved Onafeko to join me. I went +to his
housc and asked him to come with me, He was a
member of the Buropean African Trading Company
which was to be financed by IPrankel and the Memor-
andum and Articles of that Company had been pre-
pared before Trankel arrived in November, McVicker
had promoted it before Frankel came,

Exhibit "CC" referred to: The preparation was
started in November hceiore I went to England on my
first trip.

Question: You said that only lrs. Young knew
HcVicker but name of Ojikutu appears as sub-
scriver?

Angwer: Plaintiff joined the proposed new
Couapany after Frankel's arrival,
T wanted ¥Mr., Onafeko to meet ir. Frankel,
Ve all met at Plaintiff's house,
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- continued.

T4,

that I referrecd %o in Exhibit "ELY was a meet-
ing for introductions on the 12th. The DHusiness
meeting was on the 13th. (Qaafeko was not present
on the 12th, Thet was at Mo.l Jagun lLane. ‘The
meeting on the 13th was at 49 Idumagbo Avenue,
Lagos.

Question: Exhibit "EE" - refers to the 13th and
Onafeko was present.

What I told IFrankel in Dngland was that
Ojikutu was chairmen of the Syndicate, I do not

refer to Frankel coming out to meet the Syndicate
in BExhibit “EE") becmuse that statement was given
to assist Plaintiff to receive his money from
Frankel. £20000.,

Onafeko attended the meeting of 13th November
and no other. I gave evidence in No. 154 of 1953.

Referred to Fxhibit "V" pp. 5, 6 and 7.

(Mote: DPlaintifft's contention as to Txhibit W
is that Defendant brought the business to the
Syndicate who could not take it up and so
Plaintiff took it personally)

Pp. 5, 6 and 7 is record of my Evidence in
Exhibit "v" (154 of 1953).

I was not asked to explain the circumstances
of Plaintiff's payment of £20000 "to the Symdicatel
and that evidence is accordingly not wholly correct.
Ojikutu did not put £20C00 into the Syndicate
business,

- Heeting of Tth January and McVicker's Bvidence

Thereabout
January.
company.

~ 1 do 1ot remember eny meeting in
One of T'ranlkel's business was a limited

In December 1953 the Syndicate had not been
dissolved but had ceased to do business. '

I canmnot remember whether TFrankel told me in
first trip that the lorries would be shipped in
December. If he had said so I would not have come
home to ask the Syndicate for the money. It is not
correct that I wanted the contract in my own hands.
Mor did I only think of Syndicafte and Plaintiff
when I handed £5000.,
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I arrived in England on 3rd Sepitember. Had
dinner on the 4th and got the letter accepting
truck deal,

Referred Exhibit "BR" (5.9.52): Delivery during
Decenmber. T aamit writing Exhibit "BB". I do
not remcither telling Plaintiff that the lst Ship-
ment wrould be in October. (Referrecd to Exhibit"E")

Referred Exhibit “ut.

n Exhibit "J" (Letter to Defendant) I agree
that Plaintiff was expecting shipment either in
October or November.,

Referred Exhibit "GG": "Delivery in December" -
Frankel told me however that shiyment would be
carlier, I posted Exhibit "GG" to Plaintiff as
Chaiiman of the Syndicate.

Referred Exhibit "BB": Estimate of profit of £200
on each truck.

Because a partner weas entitled to work on his
own wvhen away. I did not want to gain that profit
for myself - I wrote no letter to the Immigration
Depertment when Irankel came to Nigeria.

Before I went to England I conducted an expert
business with TU,XK. and Germany. Some in my name
and some in Madam Young's name. .

Letter produced to witness

I received this letter from Frankel and I
passed it on to the Plaintiff. (Admitted as Ex-
hibit "oom),.

Re-examined T'erguson:

I passed Exhibit "0O" to the Plaintiff because
he was then handlingz the business and I was only
helping him in correspondence. Immediately I wrote
for Plaintiff I passed it to him.

T did nothing of which I did not tell Plain-
tiff. -~ I have not seen these letters since that
date. '

Referred Exhibit "A",

I wrote this I left the meeting on the 13th
and then on the 14th in afternocon I met the Plain-
tiff. He said he had come to an arrangement with
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76.

Frankel regording Rubber and Trucks. He was going
to do the truck and rubber business on his own and
he asked me to prepare pro form& invoice for 300
tons of rubber, about £67000. He told me he was
prepared to give Trankel £15000 and he cabled me

to help to sell the trucks when they arrived. I

prepared this invoice for Plaintiff and gave it to

‘him on 15th,

The reason 1 wrote Exhibit "A" is because the
Plaintiff told me that he had taken over the truck
business and had asked me to help him <to sell the
trucks wien they arrived.

In saying that I would act "until the deal
comes to a successful end" I was referring to ny
assistance to be given to the Plaintiff to dispose
of the trucks. I was not to be handling any of
the financial aspect of the deal at all.

I was unaware of Plaintiff's arrangement
with Frankel or its terms until he told me on 14th
NMovember.

Referred Exhibit "A" again:

In saying that I continued +to act as the
Plaintiff's agent after 13th November I want the
Court to believe that I was agent for the Syndicate
up to the 13th November and that from the date of
this letter Exhibit "A", I was helping the Plain-
tiff with the sales of the trucks. This was a new
arrangement as from the 15th November date of
Exhibit "A"., I was not an "agent" in this, I was
to help him and without agreement as to remunera-
tion at that time.

Question: Referred to Lxhibit "IE" - and evidence
I wanted the pollice To believe that I went to
IEngland as agent for Plaintiff and not for
Syndicate - in relation to Exhibit "EE",

Answer: I want the Court to believe my evidence
that on my second trip I went to England as

Agent far the Syndicate. That is the actual

fact,

When I made ny statement to the police the
plaintiff wanted to institute a prosecution of
Trankel to recover the £20000.,

Questiion: How was the £20000 put into the truck
business ? :
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Angwoer: £5000 was paid to Frankel by my bankers
in Tondon on bechalfl of the Syndicate and the
remaining £15000 was paild to TFrankel by
Plaintiff on his own behalrl,

All the money came out of Plaintiff pocket.

I was not asked to explain to police the

financial structure of the matter. I did mnot
think it was important because the Plaintiff, if
he was able to recover the money, would help to

Syndicate in regard to repayment of the £5000 but
to the Syndicate.

The Syndicate Letter Headings:

The Syndicate asked Mr, Ajayi to nelp us to
print letter heads. I was not to collect them
from Ajayi. RQeferred in Exhibit "“JJ". I wanted
Iladam Young to collect the letter heads. They were
not ready before I left for London.

I did in fact omit to collect them. I had
arranged for Ajayi to collect them. I went then
to get them but they were not ready.

I do not perhaps understand the word "Omit".
I have not seen one of those letter heads yet.

I do not agree that I should have informed
McVicker about the truck deal before I entered
into it.

Iy bankers did in fact pay TFrankel the £5000
in Tondon.

Referred to Evidence at p.47.

To Court I had received a letter from my Bankers
coniirming tie ir payment of £5000 to Prankel before
I got Exhibit "LLM,

Lxhibit "L" -~ The only percentage that figured in
my original agrcement with Frankel was 5% only. I

‘had no part in the percentage agreement in Exhibit

e, I was content with Frankel's information

in the price reduction because he was the person
with whom I was dealing directly: I did not doubt
it.

I don't doubt people with whom I deal. I an
in timber and produce - In my own business I ship
through agents. I had no experience of shipping
procedure personally.
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To Court.
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12th November,
1954 .

8.

My ordinary business was conducted through

local agents.

I visited U.X., twice in 1952 as stated: Sep-
tember 1952 was my first visit. I have been in
business since 1951, I had known Plaintiff long
before that: bdbut not as a business connection but
as a butcher, a big trader,

My brother telephoned another shipping agency
in order to get the trucks down earlicr. I was
expecting to have right hand drive trucks shipped
(Referred to Exhibit "g").

I learnt that T had to take lorries with left
hand drives from the contents of the letter from
Vauxhall Motors to Frankel which Frankel showed to
me at the Bank, This was on my first trip to
London,

There are other methods of obtaining trucks
€e.gs DY paying cash. By paying a cash deposit.
These and letter of credit are 3 methods. Payment

at sight terms by these shipning the goods and
sending the bills for collection through -my Bank.

Referred to Exhibit "Y": I signed the original of
Exhibit Y. IT% Is also signed by Mr. Brandel, Mr,
McVicker prepared Exhibit "y, He was then mny
partner.

The Syndicate took no steps to recover the
£5000 because the Chairman, the Plaintiff, had
never called any meeting hence I did not ask for a
meeting to be called -

Referred to Exhibit "A"™ - I omitted reference +to
my objectlion to The payment of £15000 to Frankel

in Exhibit "A"™ because that was Plaintiff's person-
al affair,

Frlaay the 12th day of November, 1954,

Re-examlnatlon by Ferguson of Defendant Continued

Re 0(3) : Re Omission in Exhibit "0(3)" no
objection to the £15000. By saying, I did not
think about it, I mean that it had been a matter
between the Plalntlff and Prankel,

Re Exhibit "EE" - In saying I "pretended" - at
that time T had none of my files with me and so I
told the police that it was Ojikutu who told me
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that he had received Fxhibit "I' from Frankel.,
I first heard of Plaintiff's arrangement with
Prankecl irom the Plaintiff himself,

T firgt discussed the +truck business with the
Syndicate following my arrival from my 1lst trip.

Ref: Bxhibit "GG". This is Prankelt!s first offer.
1 posted 1% to the Plaintiff on the following day
and I first heard about the required deposit of
£5000 about 2 days after my reply to Exhibit "GG"
after I had farwarded Ixhibit "GG" +to the Plain-
tiff,

I did not invest any money in this transaction.

If T had had ny own money invested in it I
would have hindled the business in the same way.

I did in fact pay the deposit against my own
account and Plaintiff reimbursed me with his £5000.

At that time my view of the arrangement was
that it was perfect.
No. 13
J. A. ADEFARASIN
D,W.2., Sworn, Examined, states:-
Examined Adesanya:

I am JOSEPH ADETUNJI ADEFARASIN, I live in
Abeokuta I am a Magistrate Grade I, I know Defend-
ant, 1 have known him for several years. He is my
relation. He was doing produce work. For many
years he worked as a Clerk, He went into produce
business on his own account late 1951 or early

1952, I know the Plaintiff,

Towards end August 1952 Defendant introduced
lMeVicker to Makanju and self in my chambers., I was
practising then. He introduced him as a friend.
On that occasion McVicker said he had come to
Nigeria to do business and that he would employ my
professional services later on. He did not say on
that occasion there whether he was on his own or
not,
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-~ continued,

Cross--
examination,

80.

He came a few days later alone and told me he
wanted to form companies in Nigeria. This was to-
wards -end of August., IHe said he was agent for Mr.
Frankel,

Lawson:~ Ve claim client's privilege for
McVicker's disclosures to his, then Solicitor.

Noted:

McVicker described Frankel as a very wealthy
man who had sent him to Nigeria. He said that
Frankel wanted to attract Nigeria Africans into
Companies which would be formed by and financed
almost entirely by Frankel,

On a number of occasions McVicker brought
African business men to my chambers and before
then he repeated what he had already told me of
his business in Nigeria and of Prankel's fabulous
wealth and the small sums which these business men
need contribute.

Referred Exhibit "CC", I prepared this from
McVicker's draft., ¥Final draft was prepared be-
tween November and December 1952.

The Plaintiff was not brought to my Chambers.
I never met Frankel. I heard of his arrival in
November 1952, McVicker told me of Prankel's
arrival, He did not discuss the purpose of
Frenkel's visit, I told McVicker that I was too
busy to see Frankel, Next day, following Mc-
Vicker's report of Frankel's arrival McVicker came
and asked me whether I had seen Defendant. I said
no and McVicker said he had just come from a meet-
ing at which he, defendant and Frankel had been
present, He said that Defendant had "backed out!
and explained that Defendant had walked out and
said he had no further interest in the +truck
business., McVicker left. I did nothing, I expect-
ed that Defendant would see me,

I saw McVicker subsequently up to December.
He did not discuss defendant's attitude.,

There was another Company formed and regis-
?ired McVicker told me that Frankel was to finance
ite

. Cross-examined Akintoye:

Defendant is a cousin, not a mere one.
Defendant was working for C. Izard & Co. before I
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went to England in 1945 for 3 years or more, He
was o cloerk, T dont't know details that his work
was connected with producc. I cannot remember
that ticVicker told me that Frankel had business
connection in England and Germany. He told me of
Frankel's wealth: 1 do not remember if he said
that Frankel had wealthy business friends.

I don't know of a partnership between Defend-
ant and McVicker. Defendant did not tell me of
one, Nor did lMcVicker.

No. 14
A. COKER

D,W.5, Sworn, Examined, states:-

I am AKITOYE COXER of 38 Macaullum Street,
Tbute Metta, 1 am a Legal Practitioner. I know
Defendant. T saw him in England in my Office in
September 1952, At that time I was London Repre-
sentative of Nigeria Farmers and Commercial Bank,
in July 1951. I took over the work of Manager.

It was early in September 1952, I did not know
him before. He was brought and introduced to me
by a customer of the bank, S.0., Abudu. I took him
round the Cffice and introduced him
Defendant told me that he came on business to get
contracts for supply of rubber, timber and other
commodities, That is all he mentioned that day.

He came again a few days later, He told me
how he had met TFraonkel and how he was prepared to
supply him with trucks. He salid he. had Dbeen
introduced by one McVicker of Nigeria., He asked

me to assist him by making enquiries about Frarkel's

Credit.
Office,
- Defendant and lr, Abudu were also present, I
asked T'rankel if it was true that he was going to
sunply trucks.
Ltd. for supply of 50 Bedford trucks,
£35000 in cost, '

I helped him, I invitcd Frankel +to ny

More than

I asked Mr. frankel how soon he could ship.
He s2id within 30 to 60 days. He said that Mr.

to the clerks.

He came with his Secretary a Mr. McVicker -

He showed me an offer from Vaurhall
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Omotayo would have to pay cash. I told him it would
be impossible for any Africen to pay such a lump
sum, Then he said that we shouldhave to make a
deposit against the order. And payment on a Sight
Draft basis,

He agreed to a deposit of £5000, to ship the
lorries and to payment of the balance on arrival
of each lorry in Nigeria,

I'rankel asked for the deposit. The Defendant
accepted this suggestion. I asked Frankel the 10
name of his Bankers, He told me it was Barclays
Bank of Bishop Gate. I asked him how long he had
been in business., He said over 25 years. I ob~-
tained his consent to make inguiry of his bank
and he agreed. I told him I would report +to
Defendant and then go further into the matter., I
telephoned the Manager of the Bank., Frankel's Bank,
whether TFrankel was a customer, and that one of
our customers wanted to do business with Frankel,

I discussed the value of the business. That it 20
involved a lot of money.

I was satisfied with the result of ny in-

vestigation., I invited Trankel and his Secretary

to call and I reached final arrangements with them.

That 1if Defendant paid £5000 deposit Frankel mnust

ship 12 lorries within 60 days. Frankel agreed to

do this. After this interview I went to Frankel's
Office. He introduced me to his staff and showed

me round when I was leaving I told Frankel that I

would see Mr. Omotayo. 30

I wanted to know what his business office was
like. That he had one and had a good one.

I was favourably impressed by all I saw. A
dealer in furs, a city office and staff. Rental
value of premises not less than £1500. '

Defendant came to my Office. I told him how
far I had gone. That Frankel's terms well reason-
able in regard to the total sum involved and to
the fact that Defendant had done no previous
business with Frankel, Defendant said he would 40
have to go back to Nigeria as he had no funds with
him, and to make sure that the trucks were suit-
able .

Defendant told me that he had a SYndicate who
had sent him to England.
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-of Credit.

I cow Defendant again when he came back, 1{o-
wards the cend of Veplember. He told me he would
goon he in funds., I said that being so I would
pay I'ranlkel an instalment. I paid £500 to Prankel
al beginning of October. Two days alterwards I
paid the balance on the Defendant!s account,
Defendant reimbursed me a few days later,

Crogs—cxamined JTawson:

I cannot remember whether there was anything
about date of delivery in the Vauxhall letter., I
would have asked the question if the document had
contained the 30 to 60 days.

Referred to Ixhibit "G" -~ I was of opinion that
1t might be possible for Frankel to ship at an
earlier date even though he had written of ship-—
ment in December, I would not have thought it
necessary that offer (o ship between 30 to 60 days
should be put in writing., 7T would have advised
the customer that the verbal offer to ship in 30
to 60 days was sufficient as it all depends on how
the noney was to be paid.

All that I remember about the letter produced
by IPrankel is the number and approximate value of
the trucks.

The terms, I camnot be exact, were by letter
I found that Frankel was in a position
to open a letter of Credit for £35000: He might
not require any money to do that. The Manager
informed me that TIrankel had been a good customer
and had a good turnover., He told me that Frankel
was in a posivion to do the business I did not

know that early in October PFrankel had an overdraft

of £4400 with his bank. No enquiries would have

revealed that to me,

I got Prankel's permission to ask his banker
about his account,

I did not think "it necessary to find. out
whether his account was in credit or not -

In some cases we require collective security.
It depends upon the customer.

I agree that PFrankel would have taken a risk
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in taking the order from Defendant without a de-
posit: There was also an elcment of risk to
Defendant in wmaking a deposit.

FPrankel could not have got his banker to give
a guarantee., A Banker's guccantee would not be
given in the circumstances for Frankel. It would
have veen necessary to cover Defendant's objection
to pay the balance of the truck transaction.

I agree that a banker can be requested to
give a guarantee on behalf of a customer that the
customer would be in a position to pay.

I was a Law Student at this time, I had had
something to do with banking before in auditing
accounts of the bank in Nigeria for about 3 years.
I studied banking and became an Associate of +the
Institute of Bankers.

I am not in a position to say whether it
would have been irregular for a reguest to be
made to Frankel's Bankers to give a guarantee that
Frankel would pe in a position to pay £5000.

If the Defendant had spught my advice on the
wisdom of paying this deposit, I would have told
him, in view of Frankel's Bank Managers Assurances
that he might well pay the deposit in view of +the
total value of the contract.

Defendant had the choice to accept or to re-
ject the terms.

It was not possible for me to see the trucks.
I remember, before the money was paid, that
Defendant told me that he had been taken out to
the Bedford Works (To see the trucks).
I went to Frankel's Office to know what sort
of a place it was and how he carried on, staff,
the house, the situation of the office. To do that
was necessary after my discussion with his Bankers.
We were not in liquidation at this time.

Re-examined Adesanya:

The state of a customer's account does not
necessarily determine whether that customer is in
position to do a certain business or not. A Dbank
might be willing to render all the necessary
asgistance, I was a full time bank Manager. I
established the London Branch, employed the staff,
and could engage or dismiss staff,
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P. ODOQJUKAN

Miccday the 16th day of November, 1954.

D.W.4. Sworn, Nxomined, states:-

I am PATIVICT ODOJUKAN I live at 31 Ricca
Street, Lagou, A teacher, I know Plaintiff and
Defendant. I was a member in 1952 of the Syndicate
named in this case,

We decided that 2 members of the Syndicate
should go about to look for business for the Syndi-
cate. Mr. Omotayo was to go to England and Mr.
Omorodion was to go to Ruenda. Iach member of
Syndicate was to put up £200 for the expenses, I
subscribed a £100 through my friend Madam C. A.
Young. Defendant left on 2,9.52. e returned on
the 21st and was met on the 22nd at Plaintiff's
house, 49 Idumagho Avenue, Lagos.

At the Meeting: Defendant reported that he had
arrived the day orevious. That whilst in England
he met a Mr. Frankel who had 50 Bedford trucks for
sale, Ile said that Frankel said that if the Com=-
pany would pay. £5000 he would ship 30 trucks
against a sight draft, We discussed the cost. I
cannot remember the figures now but the Syndicate
decided to send Defendant back to England +to be
sure of the type of trucks being the type required
in Higeria., And if they were the right +type re-~
quired in Nigeria he should send a cablegram.
There was a discussion about the money. The Plain-
tiff caid that on lir. Omotayo'!'s return to England
he should send for the £5000 to be sent +to him on
behalf of the Syndicate. We all agreed +to this
suggestion. All the members were present except
Mr. Omorodion who was away. Defendant said that
his premature return to Nigeria and next return to
England would cost more money than the sum pre-
viously allowed to him. He said he would require
about £300 more, Plaintiff said that he would
send him the £300 in addition to £5000 both on
behalf of the Syndicate. We agreed that Plaintiff
would have a large portion of the profit on the
venture and the other members would have a share,
Defendant went again to England.

Defendant returned again on lst November. The
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86,

members met him at Airport.
myself,
Yaba, At the meeting Defendant reported that be-
fore the money came from Nigeria he had already
paid Frankel the £5000 and that after he paid the
money he went to Hamburg and on his return I'rankel
had said that no trucks had been shipped because
£15000 more was required from the Syndicate and
that he had told Frankel that the Syndicate were
not prepared to do that. Ve were all surprised.
Lach of us was unwilling to pay any more. Defend-
ant too was unwilling to pay any more money. I
said that we should ask Frankel to send trucks to
cover what we had already paid. No decision was
reached., XNo one opposed my suggestion. S0  we
concluded.,

Plaintirff, Mrs.Young,

: Regarding Defendant's correspondence when he
was abroad all letters were usually directed to
the Plaintiff. The Plaintiff was chairman.,

Cross—examined TLawson:

, Defendant and I are of the same tribe but not
related. Madam Young and Defendant and I are all

-Ijebus.

I do not remember it being said that we could

.not afford to enter this business we only discuss-

ed how to get the money. I do not remember
discussion of U.A.C. monopoly of Bedford trucks.
The introduction of the truck business did not
cause trouble in the Syndicate. I have heard
nothing more about the Syndicate since 1952 at
the meeting with Omotayo. The Syndicate had no
account book to my knowledge. No minutes of the
meeting were recorded. We did not discuss about
taking any loan from Plaintiff, Nor discuss pay-
ing interest on the loan., I was not told that
Plaintiff was going to borrow the money from the
bank., An overdraft was not discussed at the
meeting.

No decision was taken upon how the money was
to be sent. No written acknowledgement was given
to Plaintiff for the loan. The Syndicate had no
money a2t this time and no assets,

I agree that we were not in a position to go
into this business on our own account. Each member
of Syndicate was entitled to share profit equally
on all Syndicate business,

We went to his house at 62, Wakeman Street,
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Plaintir{'s share in truck business was not In the
in accordance with the Yaritnership Agreement. Supreme Couxrt
(Partnership lgreement admitted by consent as
Lxhibit "ppv), Defendant!'s

Lvidence

The Syndicate nade no arrangement for repay-
ment of the Plaintiff's loan. The £5000- was a No. 15
loan to the Syndicate, I cannot remember the
exact proportion of profit the Plaintiff was to P, Odojukan.
receive but it was the "lions share". Nor whether _ o
that was decided. Nor can I remember what share %g;ﬁ November,
the Defendant was to have. I might remember if )
definite percentage had been agreed to but I can- Cross-
not so remember., examination

- continued.
Terms of Arsreement read Ixhibit "PP" re Accounts
Books., Para 11,

I agree that there is no record of the truck
transaction,

Para 21 - The truck business was not carried out
To the name of the partnership. We were not
registered before Defendant went to England. That
is why the truck deal was not done in the name of
the Syndicate. The Syndicate was registered after
Defendant left for England in his first trip.

Ref: Clauses 3 & 4: This £5000 loan was not paid
into the byndlcate's bank account. No decision was
taken to apportion any losses on truck business.

Ref: Clause 17: I did not see any written repart
or account by Defendant of the truck business.,

No decision was taken in regard to sharing
losses on truck business., If there had been losses
I would have thought that the Syndicate would have
met and taken a decision on sharing.

Ref: Clause 22

Ref: Clause 26: "Recorded Meeting' There was no
recorded meeting to my knowledge at which the truck
business was discussed,

If the Syndicate had taken up the truck busin-
ess the Defendartwould not be allowed to take 1t
up with another firm.

I did not pick up in conversation my evidence
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88,

of Defendant telling Syndicate that Frankel would
ship 30 trucks. What Defendant said was that
Frankel had 50 but would ship 50 on payment of
£5000 and against Sight Draft and he told the
Syndlcate $his on his flrst return from England

in September 1952,

This truck business is the only business the
Syndicate has done. We have received no trucks
and no decision has been taken regerding the £5000.
I was not informed of any member asking for a 10
meeting to be called nor have I demanded a meeting.
No. member has expressed anxiety regarding this
£5000 to my knowledge.

Mr. Omorodion had some contracts in Ruanda
work some &£1500 made when there for the Syndicate
Plaintiff advanced the £1500 for those contracts.
It was a personal arrangement by the Plaintiff,

A1l T kmow is that at the initial stage I
believed that the Plaintiff was acting in the
interests of the Syndlcate but later I knew no-
thing more about it. 20

Question: Were you aware of fact that Defendant
was instructed to firnd out whether this was a
safe transaction %

Answer: That might have been a discussion  be-
tween the Plaintiff and Defendant as Plaintiff
was to finance the business,

I cannot remecuber whether Defendant was to
have a share of the profits greater than mine.

Wednesday the 17th day of November, 1954,

Cross—-examination of D.W.4. continued: 30

Defendant was sent to England to look for
business generally. He was instructed before he
went I was not present at that meeting but I was
told what happened,

The Syndicate was formed for General Business.,
(Referred Exhibit "PP" - Para. 1 - "Produce
Dealers"). I had no copy of Exhibit "Pp%, Ve
formed business for Produce dealings according to
Exhibit "pp",

As between Plaintiff and Defendant I know 4C
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only whuat happencd at the meeting - I remember a In the
discussion at the meeting between chairman and Supreme Court
Defendant about truck cabs - trucks without cabs. T E AL
Discussed wvhen Delfendant returned from 1lst trip. gsfggggg' ”

I comnot remember what sort Defendant spoke o. 15
of. The truck business did not, to my knowledge, *
bring any nisurderstanding into the Syndicate, I P. Odojukan
agrec 1t was the only business introduced to us * :
but therc was no quarrecl. 17th November,

1954,

Our last mecting was lst November 1954 on CToSS -

this truck business., Bul we had another meecting examination

after that when Omorodion returned from England s

in January 1953 or thereabouts. - continued.
I cannot remember the date of (morodion's

return. More attention was called to Defendant!s

return -and I made a note of it. I think I made a

note of Omorocdion's return. I looked at my diary

before giving evidence., I was not prepared for

this case, I cannot remember discussing the truck

business in January 1953 or £5000.

No comuent and no decision taken on my sugges-—
tion that TPrankel should ship trucks in value of
£5000 paid., We were still expecting the trucks in
January 1953 and so there was no need to discuss
about the £5000. I was not told that Frankel had
been to Nigeria. I cannot remember whether Defend-
ant told us at meeting in November that Irankel was
coming., We did not meet in Januaxry to discuss
Defendant business at all.

I knew Omotayo was trading as "Omotayo
Brothers", He was permitted to make contract in
name of "Omotayo Bros." for the Syndicate, There
was something published on Defendant's departure
vhich contained 2 reference to Omotayo Bros. and
it was explained to me that it was so stated Dbe-
cause the Syndicate had not been registered. De-
fendant did not tell me who were partners in
'Omotayo Bros.!

No meeting of Syndicate has taken place since
January 195%, T had told the Syndicate that I
would not be active in its business because I had
mny own business to attend to, We did not object to -
the Truck business but welcomed it. We hadn't the
money but the Plaintiff financed the business and
I knew he could do so. My evidence is of what I
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know and heard at this meeting. It would not sur-
prise me that Defendant left the Syndicate's

- meeting and went to another firm and entered a

contract with them for the truck business.

I would not have gone to meet Defendant at
Air port if I had not been a member of the Syndi-
cate., I did not go on his first return nor did I
go to meet Omorodion but of that I am not sure.
It is true that there was a meeting of the syndi-
cate on Defendant's return in January 1953,

Re—examined :~

I usually got my information from the Chairman
and from Madam Young. The Chairman was looking
after the truck business and he was to guide us., I
trusted Plaintiff's guidance in regard to Syndicate
taking up the truck business.

Plaintiff was financing the business for the
Syndicate. The Syndicate's interest in the busin-
ess extended up to Defendant's return from his
second trip and for £5000 only.

The Syndicate had no account at that time and
no records of meetings were kept.

By saying the business was not registered I
mean that the partnership agreement was not stamped
until after the Defendant left for England.

I trusted that the Plaintiff would finance the
business but I had some doubt whether he could do
80 and so would not be surprised to learn that
Defendant had gone elsewhere.

No. 16
Y, ONAFEKO

D.W.5. Sworn, Examined, States:-

Examined Adesaya:

I am YUMUSA ONAFEKO. I live at 16 Ojogiwa,
Lagos, a trader and know the partners in this case
and McVicker. I met McVicker in 1952, about August.
There was a proposal of business but no business
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really speaking between McVicker and me, The pro-
posal was of imnorlt and export of goods and of
timber. T was told that Frankel would finance it.
McViclier described Trankel as financially a Dbig
man - Referred to Ixhibit "CC". I agreed to take
up the snares as in Lxhibit "CC". I had not paid
anything. Africans were to be in the business to
protect it. TFrankel came in November 1952, I met
hinm,

On Monday November 13th Defendant came to my
house., He told me that TFrankel had arrived on
12th and that a meeting would take place at Plain-
tiff's house 49, Idumagbo Avenue. He asked me
whether I would like to meet Irankel. I said Yes
and I went with Defendant and there I met Plaintiff,
McVicker, and Frankel.. Several discussions took
place on timber and rubber between the others.
Later they spoke of the Bedford trucks deal of
which I had heard before from Defendant.

Frankel told the house he would require £15000
more to enable him to ship the trucks, and Defend-
ant objected and said that he had told him in
Toondon that he would not pay a penny more and I
supported the Defendant.

Plaintiff spoke in favour of giving more money
to Frankel., McVicker supported Frankel and is the
reason why Defendant and I left the meeting.

Cross—-exanined Tawson:

I do not agree that the timber and rubber
business concerned me more than the truck business.
(Witness intent to Exhibit "CC"). The business in
Exhibit "CC" had not been formed. I was more con-
cerned about the truck business bhecause it concern-
ed my relative and he was doing business with
Prankel. He had given £5 000 to I'rankel. Frankel
asked for more money and I did not want the
Defendant to teke the risk. I dont't know that
Trankel was in Nigeria in January 1953 and I did
not meet him in January 1953.

I cannot remember how much money Frankel
asked for at the meeting on the 13th November but
I think he may have asked for as much as - I can-
not remember, but I remember that at least he
wanted £15000.

Omotayo said he would not recommend the pay-
ment 1f any additional money  Defendant offered a
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suggestion all he suid was that Frankel ship
trucks against the £5000 denosit or ship trucks
to the value of £5000., His first suggestion was
that the truck should be shipped against the £5000
deposit and the balance at sight and his alterna-
tive was that Trankel should ship Jjust the number
of trucks to cover the £5000.

My suggestion was exactly the same with one
addition namely that if he could not do either
thing he should return the £5000 and told Frankel 10
that if he returned the £5000 no action would be
taken against him for breach of contract.

I cannot remember what Frankel said in reply
to these suggestions but he did not agree and he
pressed for £15000.

WVewalked out because we were not in agreement
with proposal to pay £15000. Defendant said he
would have no more to do with the transaction if
the £15000 was paid and that was why he left,

I an not surprised that Defendant helped 20
Trankel to draft Agreement about the £15000. I
cannot say how strongly Defendant felt about it.

I cannot ranember whether licVicker saw me on
8.1,53 but he used to come to me, He did not tell
me that Defendant had threatened to report to his
boss: Referred Bxhibit "z", I don't remember
getting a copy of Exhibit "z". I did not receive
a copy of Exhibit "Z"., I cannot read properly.
Not everything. I did not call any meeting, and
I recall nothing of the matter in +the letter 30
Exhibit "2v,

It is true that I was at the'lBth November
meeting.

No re—-examination.

Defendant'!s Case Closed
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ADDRISOES BY COUNSEL

ADDRIS 5:

PTRGUSON for Defendant:

The Plaintiff in any event adopted the whole
transaction in regard to the £15000 regardless of
how it began. At its lowest if Defendant was
Plaintiff's agent throughout the Plaintiff's de-
cision to pay the £15000 was his own, Defendant's
agency though subsisting was not operative at that
meeting.

The Plaintiff's evidence ccntains the facts
supporting this submission. Plaintiff had the same
source of information as Defendant, Exhibit "L -
Agreement following the £15000 payment. Plaintiff
made no inquiry to find out whether the lorries
were ready. The period of 60 days ought to have
put the Plaintiff on his guard. Exhibit "J" shows
Plaintiff had shipment in view.

Refer to plaintiffts re-examination and
"temporary hitch". Pfrankel thus confirmed what
Defendant had told the Plaintiff, Plaintiff
neglected opportunity to inguire of Barclays Bank.
Defendant at this stage was not conducting Plain-
tiff's business for him. Plaintiff paid the £15000
without agreement and against agentt!s advice.

Regarding the negotiation stage: The Court
is asked to accept the defence that the truck
business was put into operation by the Syndicate.
Submit that Onafeko was at 13th November meeting.
Defendant did become an agent for Plaintiff after
13th November meetings. That was with a view to
selling the trucks here. Defendant'!s letter Exhibit
"A" was his expression of an entirely new agency.

It was natural that the other members of the
Syndicate should leave all to and rely upon the
Plaintiff, So correspondence was addressed to him,
The money had to come from Plaintiff. He had the
office and the address, It is true that the Syn-
dicate business was very oddly run. It had not
foreseen a truck business.

They disregarded this partnership Agreement
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Exhibit "PP": The Syndicate however went

into

this business: Both Plaintiff and Defendant
ave different evidence in suit No.1l54 of 1953,

In Exhibit "V'") but that is not the true
Truth is that Plaintiff put his own £1500
in 1952 to Frankel. In the earlier case
Plaintiff nor Defendant was concerned wit
details.

story.

0 to use
neither
h the

It is a fair deduction that the business up

to the payment of the £5000 was Syndicate business:

Exhibit "EE" given a contrary impres

Impression that the business was wholly Plaintifif's

and none Syndicate, Defendant went to C.
meke a statement to support Plaintiff's
Criminal prosecution of TPrankel.

Thursday the 18th day of November, 1954.

sion.

I.D. to
intended

Ferguson ~addressing:-—

Defendant does not. state specifically in Ex-
hibit "EE" that he went to London as agent of

Defendant. Ile did say so in relation to

1st trip.

We adnmit that the reference as to the Plaintiff's

correspondence was with Plaintiff: It

was not

important to Defendant then to go into financial

structure. Atltitude is consistent with
the Plaintiff at the same time., Plaintif
of putting £20000 into the business. In t
we get the detailed facts on both sides.

TLilkewise is the evidence in Suit No.

that of
T spoke
his trisl

154/53,

Neither party gave details. Neither was called

. upon to do so, only Syndicate's business

referred to.

was then

It is true that the Truck Business was out-

side scope of Syndicate's purpose as sct
Ixhibit "PP", But it was reasonable to

out in
send

Defendant to U.K. for business and to send him

back on truck business., Defendant was

agent of

Syndicate up to 13th November 1952: Then he enter-

ed a new arrangement with Plaintiff as de

in IExhibit "A",

If Defendant was Plaintiffts agent
breach by negligence? Regard the history
shows how deeply impressed Defendant was
Frankelt's apparent affluence, It seems
the whole of the events and discussions

scribed

was he in
. It
by

now ‘that
of 29th
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September in Tondon ccem to have been a gigantic
hluff »nut up by IFrankei. Defendont scems to have
beenn left outside the door on the round of calls,

Defendant got and relied upon his bankers
assurance., He was not negligent in accepting his
bankcrs! advice,

Bxhibit "Y', fThe standard of skill which +the

Plaintif{f can be expected to have required is

governed by the sort of person whom he employed as
agent. Defendant never set up to be a mercantile
agent. He was, as he is, a stranger to- U.K.
likewise Plaintiff no knowledge of facts of London
business (Exhibit "Jg"), Plaintiff paid £15000 to
Frankel without checking up. Without inquiry.
Defendant paid £5000 to Frankel after inquiry.
Plaintiff paid £15000 because the balt of promises
of further contracts was dangled before him by
Tranlkel.

Last para. Exhibit "O"(2) - Defendant's let-
ters. To be considercd from view point that con-
tinuation of contract was at behest of Plaintiff,

Defendant carried out his part with the utmost
care of which he is capable which is on high as
Plaintiff's owm standard. Price & others Vs, Metro-
politan House Investment and Agency Company Ltd.
(1907). 25 T,L.R., = p.63 -~ All the skill of which
he is capable, Defendant did so, Defendant
was not plaintiff's agent, If he was he carried
out the duties satisfactorily.

Defendant used Brandler & Rylke to cover risk
of Plaintiff being unaeble to remit his money to
U.K.

Defendant had to go to U.XK. without the £5000
and without the £300 additional expense money. 1Is
of interest in showing how the business ought to
have been done, Contract with Plaintiff's nebulous
instructions, The Defendant was entitled +to dis-
regard Brandler and Rylke's "instructions" when he
did the business for the plaintiff - Exhibit "Y"
did not raise the standard of case for Defendant.
Damages +~ The £300 would have been a deduction
whatever would have happened. Plaintiff, for Syn-
dicate, pald it as exvense money and Defendant did
other business for the Plaintiff with Ministry of
Food and so forth., ILoss of profit is vague.
Plaintiff expected to make £200 to £300 on each
truck., It is in evidence for purpose of General
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Damages. (Also Exhibit "BB"). In Exhibit "0O"(3)
Defendant referred to Sales being seasonal. Also
Exhibit "on(1).

Profit depends upoﬁ the vehicles being avail-~
able in season,

Bank interest as damages: Too remote.
Plaintiff's account was a running account. We have
not got overdraft account.

Credibility. Defendasnt has not had the docunments
in this case in his hands for a long time, although
they might have been discovered. Defendant's
evidence hangs together. Also it is apparent that
Defendant's command of English is not of  high
standard. Vide his interpretation of "pretend" in
Exhibit "EE" -~ Our witnesses gave convincing evi-
dence.

Deals with doubts raised by Plaintiff's wit-
nesses, Notably McVicker. Plaintifft's evidence
that Defendant “deliberately" misled him: This
imputes fraud. It is not pleaded. I refer Tord
Tentidon Act. p.6. In this case there is no
fravdulent misrepresentation unless one says that
it is conteined in Exhibit "B" that the trucks are
ready for shipment and Exhibit "P" and Ixhibit "Gv.
Any inducement, and there was none, lay in Defend-

ant's oral description of the business to the
Plaintiff,

Points (1) Plaintiff controlled payment of the
£15000.
(2) Defendant was Syndicate's agent.
(3) Defendant carried out agency with
diligence for a person of his
capability for such work.
4) Damages remote.,
5) Application of Lord Tenterdium Act.

—~S

TAWSON ¢~
Breach of contract of agency.

5 Issues (1) Existence of Contract of Agency Dbe-
tween the parties?

§2§ 1f so had there been a breach?

3) If a breach what damages to Plaintiff
entitled to?

(4) Whether loss of (1) £5000 and (2)
£15000 was thereby occasioned.
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Point (1) Ve say there was an oral contract.
(Chiitty 20th Bdition p.l099 and Halsbury 3rd Edi-
tion Vol. I p.145). (Bowstead Agency Act 9 p.ll).

Defendant puroorted to act as Plaintiff's
agent, DRefer Exnibit "EE", It 1is under defend-
ant's hand: It is adnission that he represented
to Frankel that he was acting for Ojikutu (Moore
V. Pcach Vol. 7 T.L.R. at p.748). Throughout
Defendant purports to act for Plaintiff and he
therefore cannot deny that. He did act. In no
document is there a line to suggest that Defendant
acted for Syndicate = Defendant deal with Brandler
and Rylke indicate Defendant's idea was to protect
himself alone., Exhibit "ILL" -~ Defendant's efforts
to deny this are sample of his lack of credibility.
Also Ixhibit "I, taken with Exhibit "A" and Defend-
ant's cvidence show his lack of truth.

Defendant's contradictions re trucks seen and
tyres what he wanted and what he saw in Edgeware
Road. Also evidence of 29 trucks ready and evi-
dence of 50 trucks original order.

Note again Defendant admission first and denial
next day of having received the document,

Defendant's explanation of contradictions in
Exhibit "EE" is a bold attempt. It points to his
evidence in this case being untrue.

Defendant's going to Brandler and Rylke is
indication that the Syndicate had not taken a firm
decision to operate the contract.

Exhibit "EE" bears on this "0jikutu agreed on
my recommendation to send me the money". This is
defendant's own personal narrative of events.

Priday the 19th day of Wovember, 1954.

Re Evidence - Mrs. Odojukan (D.W.1l). It shows -
It points to fact that Syndicate never intended
that sort of business Exhibit "PP" (P.1).

They were produce dealers, and para. 1l 1is
definite as to accounts of contracts.

Look at paras. 6 and 22 also on profits and
losges: This is in conflict with Defendant's evi-
dence of percentage shares of profits (50%, 15%,
35%) and para. 7 Statement of Defence - These
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shares in truck venture support Plaintiff's case
that it was his personal business and not of
Syndicate. Syndicate indifference supports
Plaintiff's case. Onafeko's evidence is a pointer,
if true at all, that the Syndicate never entered
into the matter,

Defendant admitted getting ®xhibit "D" from
Plaintiff. This letter as a whole makes it clear
that the Plaintiff treated the truck business as
personal and there is no doubt that it was Plain- 10
tiff's. Roberts V. Osilody (147 Z.R.P. 89).

(2) Vas there a breach:- Chitty on Contract
- 20th Edivion p. 1088: Skill and care as is
natural in the circumstances of the agency.

Defendant disobeyed the Plaintiff (p. 15
Statement of Claim) Para, 15 admitted in para 11
Statement of Defence.

. This instruction regquired further steps to be
taken by Defendant as his 2nd trip beyond what he
had done on his 1st trip. 20

Halsbury %rd Ldition Vol. I. page 183: Duty
to carry out personally the instructions. Defendant
relied on Irankel. He did not check up himself,
or expect the Plaintiff.

Defendant was an agent for reward (p. 1090
Chitty): The degree of skill and care required,
Kramer V. Cornelius (141 E.R., p.94) agreed to the

duty to be carried out.

Defence submission is related to gratuitous
agent. Halsbury Vol.I. p. 185. (3rd Edition) 30
Agent for reward. Must imply the skill required
for the agency. Beal V. 8th Devon Railway 11
L.T.R, - p. 184 at ».,188, Defendant undertook to
employ the skill and care requisite by accepting
the agency.

Defendant had the benefit of Brandler & Rylke's
instructions. Defendant's admission here are im-
portant. Regard Defendant's evidence of his visit
to Iutan (and to Edgeware). It makes clear his
neglect of duty. The 4 trucks at Bdgeware were not 4.0
even of the type which FPrankel had undertaken to
ship., These 4 were exact opposite with the right
hand drives and without cabs. They were not '
Frankel's trucks and Defendant has admitted that
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under Qross—examination. (He should have stopped
here and reported to the Plaintiff fully). In the
face of this fact of Irankel's failure to nroduce
any trucks the Defendant cabled for the £5000.

Defendint's evidence of his visit to some
shinping agents later on that day is in keeping
with his earlier evidence displaying lack of dili-
gence - (Pailed to take elementary precautions ).

Defendant tool no steps in this case to check
the truth or untruth of what he had been told. Or
that Irankel had 50 or any Bedford Trucks.

Defendant's most important "misrepresentation"
to the Plaintiff is in Bxhibit "B" - his cable to
Plaintif{f "12 vehicles asscmbled and ready" -
Defendaunt had not secen even one TFrankel truck in
any condition. There were no trucks and there never
was "immediate" shippinz space.

This untrue cable was sent for purpose of get-
ting Plaintiff to remit £5300 which he remitted.

Lxhibit "G" contradicts Exhibit "B" cost ship-
ping space: (November).

Ixhibit "LI" (1) and (2) - Defendant again
should have checked when Ho. of trucks became 30
instead of 50, 1In view of Mrs. Odojukan's evidence
it is clear that Coker and Defendant never saw a
Vauxhall Motor Company's letter in Frankel's pos-
session relating to 50 trucks., If any it related
to 30 as Defendant informed the Syndicate.

It is further evidence of gross negligence on
the part of Defendant that in view of what 1is
stated in Exhibit "LI" he failed all along to ob-
tain from I'rankel a copy of the Vauxhall letter to
Trankel which Defendant and Coker say Frankel pro-
duced to them &t the bank in September. Otherwise
Defendant and Coker have lied and the letter never
existed. '

Refer Exhibit "J" - "Exhibit "J" Plaintiff to
Defendant: shows that Plaintiff was led to believe
that vehicles would be shipped before  Defendant
left England.

Refer TBxhibit "GG" and ¥xhibit "LL"(2) Exhibit

"GG" Frankel's offer: 50 trucks shipping December
-~ In confirmation of Ixhibit "GG" re December
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shipping -~ and vehicles to come from "November
production". In light of all this Defendant misled
Plaintiff.

The Defendant was clearly in breach.

Exhibit "MM" Reveals Defendant's conflicting
interest with Brandler and Rylke. He intended to
ship part of the trucks to Brandler and Rylke and
portion to Plaintiff. (A possibility but his
Brandler and Rylke deal may have been an "Insur —
ance" deal in case Plaintiff failed to remit +the
£5300).

(3) Damages —  The amount loss Actual loss and
compensatvion for time lost. (1905 A.C. p.302:
Actual loss and trouble incurred.)

(4) The payment of the £15000.

Defendant purports to show that he advised
against this

But see Bxhibit "A", "IM", "ER", and Exhibit "0(1)
(2) and (3)". Exhibit "A" and Brxhibit "I" which
goes with it be taken together.

If the Defendant had opposed the payment of
£15000 by the Plaintiff he would have expressed 1t
or referred to it in Exhibit "A", And again in
Exhibit "O(3)" which was a hlotory of the trans-
action.

Exhibit "EE" must be considered in connection
with Defence that Defendant opposed the payment of
£15000: "On 17.XI. met Frankel and Frankel said
he had got the money" -~ Defendant forgot he wrote
the cheque., O0Odojukan was not present at meeting
on 135.XI.

It is wrong in law to say that Plaintiff has
opportunity to check Mrankel's position before
paying the £15000., =~ If Plaintirif had such he was
under no duty to do so, and it does not absolve
Defendant. (Smith Vs, Barton (1866) 15 I,.T. Ref:
P.294) if he Tailed to do So.

No doubt on this authority that whether the
Plaintif{f checked up on Franlkel or not Defendant
was still liable for his failure and his negli=-
gence: Moreover as in Becker V. Nedd (13 T.TL.R.
P.31%, 314 ) when Plaintiff suiiereq loss due %o
Defendant's negligence., Plaintiff's own negligence
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was immaterial. He was under no duty  to the De-
fendant. This disposes of reference in Exhibit "IM
that Plaintiff could make independent inquiry of
Frankel's bank,

Plaintiff'a mind was never disabused of the
false or untrue statements made by Defendant while
Defendant was in England. Plaintiff had in mind
Defendantts information that trucks were ready (12)
for shipment. This representation still operated
in Plaintiff's mind. Defendant had failed to tell
the Plaintiff the fact, known to Defendant, that
no vehicles were ready for shipment, that he had
seen nonc, JIf Defendant had done this duty then
the Plaintiff would never have parted with  his
£15000,

Damages. The £300 remuneration of expense money.

P.1094 Chitty - Agent who fails - No right to
remuncration, The £300 is special damages.

General. Te 'Overdraft! is loss in interest - We
ask Compensation for loss of time and money. Loss
of use of money which might have earned £10000 if
truck business had materialized.

Defendant ought to have obtained a banker's
guarantee,

Exhibit "v" Farlier sent evidence:~ Plaintiff did
not then explain the circumstances of his £20000
payment: Defendant had said the same thing:
Neither went into the circumstances. This exhibit
should be discounted.
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No,., 18
J UDGMEDNT

IV THE SUPREME COURT OF NIGERIA
IN THE TAGOS JUDICIAL DIVISION
TRIDAY THE 26TH DAY OF NOVEMBER, 1954.

BEFORE THIE HONOURABILE
MR. JUSTICE FREDERICK WILLIAM JOHNSTON
PUISNE JUDGE

Suit No. 662/1953,

BETWEEN ¢ 10
ADBUDU YEKINI OJIKUTU Plaintiff
- and -

OTATUNJTI OMOTAYO Defendant

J UDGMENT

In this case the Plaintiff has sued the de-~
fendant for breach of contract of agency claiming
special and general damages., It is not in dispute
that the defendant was an agent for reward. The
first issue is whéether the defendant was an agent
far the plaintiff or for the Trading Syndicate of 20
which both parties were members, It is coumon
ground that the defendant made his first trip to
England as agent for the Syndicate. He then re-
turned to Nigeria and informed the Syndicate of
his negotiations with Frankel in London for the
purchase of 50 New Bedford Trucks (motor lorries)
for shipment to Nigeria.

I find that the defendant made his 2nd +trip
to England as the Plaintiff's Agent. Defendant
admitted as much in his statement to the police in 30
Exhibit "EE", which was his own narrative of events.
And in view of the evidence including the defend-
ants correspondence with the plaintiff.

1 find that what the defendant stated in
Exhibit "EEY on this point was the truth. It is
true that the Plaintiff's evidence in Suit No.l54
of 195% yields the impression that the defendant
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was sent to Ingland as agent of the Syndicate but
I accept the plaintiff'd evidence that that was
not so on the 2nd +trip.

The cexamination of Qdojukan produced the Syn-—
dicate partnership agreement Exhibit "PP" as an
Exhibit., This alone would be sufficient din the
light of subsequent cvents to raise some doubt
that the Syndicate entered the truck deal or sent
the defendant on his 2nd trip as their agent. The
defendant's cvidence of his profit share in the
truck deal which is contrary to the Syndicate
Agreement on percentage shares of profits supports
my view on this issue. I reject Mrs. Odojukan's
evidence in her support of the defence. My impress-
ion of her ags a witness being that her evidence in
many respects was given after careful instruction
by the defendant.

Then that very untruthful witness Onafeko
(D.W,5) was called by the defendant to testify to
his presence at the crucial meeting of the 13th
November. 1T reject his evidence that he was pres-
ent at the meeting. 1In stating in his  evidence
that he told Prankel at the meeting that no action
for breach of contract would be taken against him
if he refunded the £5000 it is clear +that this
witness had overlooked, or had not been told of
the fact, that if the defendant's evidence was to
be accepted as true then it must follow that any
question of suing or forbearing to sue Frankel
would be a matter for the Syndicate to decide for
itself,

There is also to be considered on this issue
the evidence of W,E. McVicker (P,W,3.) and of the
defendant on the matter of the defendant's collat-
eral arrangement to negotiate for the trucks in
Ingland as agent of lMessrs. Brandler & Rylke Ltd.
This was at the time unknown to the Plaintiff.
McVicker, and probably Brandler & Rylke, thought
that the defendant was acting for his firm of
Omotayo Brothers, of which defendant was sole pro-
prietor. Also McVicker did not tell the plaintiff
of defendant's going to Brandler and Rylke because
at that time as I am inclined to agree with lic- _
Vicker, McVicker had not as yet become sufficiently
acquainted with the Plaintiff, '

If the defendant had in fact reached agreement
with the Syndicate on the terms stated in  his
evidence in regard to his second trip to England,
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and had believed and known that both the Syndicate
and the Plaintiff were behind him, he would not
have been persuaded by Mr. McVicker to take the
truck business to Brandler and Rylke. At the most
he would have gone back to the Syndicate and in-
formed them, including the Plaintiff, of  the
interest being taken in the truck business by
Brandler and Rylke.

I reject the defendant's explanation of his
course of dealing with Brandler and Rylke. I1f the
explanations were true, and if the defendant's
evidence of Agreement reached with the Syndicate
were true, the defendant would, in ny opinion,
have come to some sort of agreement with the Syn-
dicate of the relatively minor detail of his
personal expenses for the 2nd trip. Defendant's
answers strengthen my belief that he became the
Plaintiff's agent and then enlisted Brandler and
Rylke as an interested party as a safety measure
against default by the plaintiff on his commit-
ments. 1 do not think that the defendant and the
Plaintiff trusted each other very far. A Tfew
observations at this point on the evidence of the
plaintiff's witnesses G. Omorodion (P.¥.5), and
D.0.S. Ajayi (P.W.6). Omorodion gave evidence in
Suit No. 154 of 1953, This witness supports the
Plaintiff's case that the Syndicate was not in-
volved in the truck business.

His evidence that the Plaintiff's evidence in
Suit No.154 of 1953 was untrue and his subsequent
response to Counsel's re-examination by which the
witness then watered down his earlier attack on
Plaintiff's probity have been of no value to either
party. As a witness Omorodion was unreliable and
his evidence is of very little value,

Mr. D,0.5. Ajayi was a witness of nuch better
quality. I accept his evidence, supporting the
Plaintiff case, to the effect that the Plaintiff!'s
dealing with the defendant were taken by the Plain-
tiff on his own account and not as a member of the
Syndicate.

The defendant went o England on his 2nd trin»
as agent for reward for the Plaintiff thus it must
be said that he held himself out as a person
possessing the skill and sense of responsibility
necessary to and commensurate to the undertaking
with which he was entrusted. It is manifest from
an abundance of evidence during the trial and
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notably in the cross examination of the defendant
that he failed to discharge his task with suffi-
cient care. It is clear that the defendant on his
first trip was much impressed by Frankel'!'s ostenta-
tious mode of living and his show of apparent

busi ness prosperity. It is a safe assumption that
defendant's Bank Manager in London made an inquiry
into Irankel's business and financial position
which if not as thorough an investigation as it
might have been satisfied the Defendant already so
favourably impressed by what he had seen of Irankel.
The Defendant, in other words, had developed that
degree of confidence in Frankel which Frankel had
worked to instill in the deflendant.

Defendant's negotiations on the 1lst trip 1led
to IPrankecl's offer of a contract on the 5th Septem-
ber in Exhibit "GG". Then three days after the
Defendant accepted the offer, Frankel according to
Defendant, made his first request for a deposit
£5000. In regard to this £5000 paid by defendant
on hehalf of the Plaintiff on his return to England
on the 2nd trip, the defendant admitted that there
was no question of paying a deposit of £5000 upon
his acceptance of Frankel's offer of the contract.
e gave evidence of T'rankel's explanation of his
need for the deposit,

This explanation of Frankel's ought to have
been enough to impress on defendant's mind the need
for caution in his future dealings with Frankel.

He did not trouble then, or later on his 2nd trip,
to verify Trankel's statement that Vauxhall Motors
wanted a money deposit. They may have wanted a
deposit, if they had had any dealings at all with
Prankel. Then again Frankel's rejection of de-
fendant's wish to transact the business by letter
of credit ought to have been a warning to defendant
that Frankel's financial position called for cau-
tion on defendant's part.

On his return to Nigeria the defendant got
instructions from the plaintiff which required the
defendant to do more than he had done on the trip.
The £5000 was now about to be hazarded. In addition
to Plaintiff's instructions the defendant had the
benefit of the instructions given to him by the
firm of Brandler and Rylke. These were fairly
comprehensive and enough to make the defendant
realise that the conduct of the sort of business
he was about to do for the Plaintiff demanded dili-
gence, care and skill,
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The critical day on defendant's return to
Tngland was September 29th, On this occasion the
defendant acted with a childlike lack of care.

The train of events established by lengthy cross
examination has made it clear that at the end of
the day the defendant had seen nothing and had
investigated not at all. He saw no truck of the
sort required by him or promised to him. It should
have been clear to him that he was being deceived
in every direction., In the face of a clear demon- 10
stration on the 29th September that there  was
nothing ready for shipment, and nothing likely to
be shipped the defendant, disregarding a double
need for caution, paid the £5000 deposiv, He had
failed to check Frankel's representations, He
8till pinned his faith on Iranlel's words. His
gross carelessness is emphasised by his statements
of fact in Exhibit "B" and Exhibit "uM". When he
had no more than Frankel's assurance that only 12
trucks were ready for shipment. It is convenient 20
in relation to the sequence of issues and events
to say at this stage that I find that the defendant
by his negligence on the 2nd trip to IEngland com-
mitted breach of his contract of agency in regard
to the sum of £5000 paid by him to Frankel and is
liable to that extent on this first decision of
plaintiff's claim to special damages.

I turn now to the events of the 13Tth November
in Lagos at the meeting vhen IFrankel and the wit-
ness McVicker were present with both parties. %0

It is nccessary to deal with the evidence of
the Plaintiff and of Mr. McVicker.

The Plaintiff after relating the defendant's
moves until his veturn from England on the 30th
October, said that "Defendant expressed Frankel's
inability to obtain and ship the lorries because
Frankel's business was delayed".

Frankel at the meeting on the 13th November
told the Plaintiff of his inability to get "returns"
from some other business which he was engaged in 40
and said that he required a further £15000.

Notwithstanding plaintiff's repeated and very
much repeated assertions in evidence that defendant
throughout was the medium of negotiation with
Frankel it is my opinion and finding that at this
stage the Plaintiff negotiated direct with Frankel
and was persuaded or resolved, with the silent
acquiescence or approval of IicVicker which I shall
refer to later, to put up the £15000. PFrankel was
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a very persuwagive Tellow. The Plaintiff in cross
examination said that he discussed with Prankel
mot his financial position" of which the Defendant
had told him of previously but that his, I'rankel's
"expectations in the return of his business had
failed to materialize". This was a trenchant
adnission on the part of the plaintiff. So putting
together what the defendant had told the Plaintiff
regarding IFrankel's difficulties and what the
Plaintiff discussed direct with ¥rankel, when he
was armed with this knowledge, it must be held that
the Plaintiff had ample information to put him on
his guard and to employ caution to the fullest
extent.

Yo trucks had as yet reached Nigeria or had
been shipped by Frankel.

According to the Plaintiff's evidence he fail-
ed, as defendant had previously failed, to have
Frankel's financial position definitely ascertained
- through his bank., He advanced the £15000 to
Frankel on, I find, the 18th November, after he
had obtained Ixhibit "L" forwarded by the defendant
to the DPlaintiff under cover of Exhibit "A"M,
Plaintiff had ignored the newly discovered risk of
parting with more money to.Frankel., The defendant
had by this time seen the risk at last but the
Plaintiff took matters into his own hands and lost
his money.

I reject, of course, the defendant's evidence
that he "walked out" of the meeting. He put that
in his defence for good measure. The defendant was
undoubtedly impressed on the 13th November by the
Plaintiff's courage or foolhardiress in intervening
to finance Frankel further. He has admitted that
he "continued to act as Plaintiff's agent after
the 13th November" and intended so to act, as he
said in Exhibit "A", "until the deal comes to a
successful conclusion", His answers to questions
put to0 him in cross-examination regarding the later
correspondence in Exhibit "O"(1), %2) and (3) make
it clear that he resumed agency work. The lure of
a share in expected profits proved too strong to be
disregarded by the Defendant.

The witness W.E. McVicker (P.W.3) cast both
influence and shadow on the course of events. He
came to Nigeria in 1952 to make contact with
Omotayo Brothers, in other wards the defendant, as
an agent for one Gourewitz with a view to rubber
purchases and I'rankel paid his passage money. He
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saw the defendant on the defendant's first return
from London in September 1952. He and the defend-
ant discussed rubber and motor lorries. His
evidence is not inconsistent with the defence
already dealt with and my finding that the defend-
ant took his instructions from Plaintiff personally
to return to England. He went on to say later that
he saw the defendant on his return from kis 2nd
trip and defendant told him of making the deposit
of £5000 with Frankel. He also said that Defend-
ant's contract with Brandler and Rylke fell through
because of Defendant's departure from instructions
and because of defendantt!s silence, He also sald
that he met Frankel in Nigeria in November 1952
and that defendant introduced Frankel and himself
to the Plaintiff, I reject his evidence that the
defendant supported Frankel in his request for
£15000. Also in regard to the Plaintiff's cheque
for the £15000 McVicker purported not to remember
the correct date but by his answers referring
vaguely to the 1l4th or the 15th as the date I find
he was assisting the Plaintiff, just too skilfully
to be regarded as genuine on this point. I have
already said that I believe the cheque to have been
given on the 18%th November when the Plaintiff got
possession of Exhibit "L".

McVicker is at present the plaintiff's part-
ner,

I find that in September and October 1952
McvVicker thought that the truck business was
genuine on Frankel'!'s part but I am convinced that
McVicker had his doubts when Frankel asked for a
further £15000. It may be noted at this point
that in December 1952 a Company was mooted between
McVicker, one Randle, amd one Chief Ayobahan,
Prankel, it seems, was behind lMcVicker and bought
a car for the company as a bait for business., The
Timax Timber Company and Frankel are said by
McVicker to have promised investments and if this
is true it was because of HcVicker's representa -
tions to Ayobahan and Randle which induced them to
come in, The Company did not materialise as
McVicker had no personal means and help from
Frankel and Timax did not arrive. This stage of
the trial afforded means of judging FPrankel's per-
suasiveness and McVicker's credibility.

Again, since the matter cannot be disregarded,
it is my impression that the plaintiff entered into
his rubber business with Trankel because he con-
sidered that Frankel was behind, if not a member
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of Timax Timber Company. The telegram Exhibit "
gupports this view. It would seem that McVicker
presented Timax Timber Company in a favourable
light to the Plaintiff and that Plaintiff somehow
gained the impression that Frankel was behind it
and financially intercsted in the venture. I am of
opinion that McVicker was as much deceived by
Frankel's promises ag the Plaintiff and the de-
fendant.

Regarding Exhibit "IL". I am of opinion that
McVicker took the name of Omotayo Brothers off this
letter because defendant told him to do so and not
because Frankel told him to do so. But this does
not alter the fact that it was the Plaintiff who
advanced the £15000, reclying as I have found, on
Exhibit "L" obtained by him before he gave Frankel
his cheque,

It is my opinion that McVicker  was more in
Prankel's confidence than he would have the Court
believe. At the same time he was trying to advance
the interests of Timax Timber Company with the
Plaintiff because of his brother's interest in that
concern and Frankel's supposed interest also. I am
of opinion that when the November meeting took
place on the 13%th McVicker at that meeting said
nothing of his doubts about Prankel to the Plain-
tiff. I believe that McVicker by that time enter-
tained doubts but it -did not suit him because of
his various interests to make them knowvn to the
Plaintiff, his future partner, at that stage. Nor
do I believe that McVicker had any difference of
opinion with the Defendant. In fact McVicker stood
by and he let the Plaintiff make his deal with
Frankel on his own initiative which he did partly
because McVicker said nothing against it.

In my opinion the Plaintiff would have paused
for a while or wholly decided against giving this
£15000 to Framkel if McVicker, in whom the plain-
tiff undoubtedly had confidence, had disclosed his
doubts to the Plaintiff. I regard McVicker as a
plausible witness, He 1s not a reliable witness.
He has avoided antagonizing either the Plaintiff
or the Defendant throughout his evidence. That
suits his business, by middle 1953 IMcVicker had
come to realize that Frankel had deceived everyone
by his false promises and from that time onwards
he had seen that it lay in his own interest to give
what assistance he could to the Plaintiff and
thereby make the Plaintiff forget that he sat on
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the fence in November 1952 and to that extent en-
couraged the Plaintiff to add £15000 to his loss

already incurred by the negligence of the defendart.

This case presents the somewhat unusual event
of a revocation of an agent's authority, not by
any express, withdrawal but by a course of conduct
manifesting the same intention and taken in the
presence of the agent.

This was done by the Plaintiff negotiating
with PFrankel in disregard of a known risk in doing
so which he had come to know both by what the De-
fendant had told him and fram what he had learnt
from Frankel. The Plaintiff on his own initiative,
as I have resolved the facts, gave Frankel £15000
and with it his acceptance of Frankel's assurances
in BExhibit "I", Having done so the Plaintiff re-
sumed with the Defendant the interrupted relation-
ship of principal and agent.

In these circumstances I disallow the Plain-
tiff's claim to £15000 of the special damages on
the ground that that money was paid to TFrankel
without the agency of the defendant and that this
payment was uninfluenced by the Defendant's

. previous conduct in words or writing.

I do not regard the £300 paid by the Plaintiff
to the Defendant as coming within the scope of
special damages. It was paid to Defendant to cover
expected out of pocket expenses connected with his
2nd trip to England but I am of opinion that the
Plaintiff has established good ground for general
damages in relation to his loss of the £5000 paid
to Frankel by the defendant. I assess these damages
in the sum of £500. If I had arrived at a decision
whereby I found the plaintiff to be entitled to
recover £20000 special damages my assessment of
general damages would have been £5000.

I enter judgment for the Plaintiff for £5,500

and proceed to assess costs having regard to the

extent to which the Plaintiff has succeeded.

(Sgd.) PF.W., Johnston
PUISNE JUDGE,

Lawson:- Tour weeks trial, The trial will heave

occupied some time if only £5000 had been
seek for,

Asks 500 guineas.,
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Onposecs 500 cuineas. Buggests 100

Perguson s -
cuineas,

ORDIR. A5 TO COSTS -

I regard this case as properly on  for more

than 1 Counsecl on each side.
Plaintiff sued by at least 2 Counsel.
This is a factor.
Thus complexity of the case and I think that
length of time would have been bhetter loss
10 if claim were for £5000 only. 1 assess costs
to the Plaintiff in the sum of 375 guineas.

(Sgd.) F.W. Johnston
PUISNE JUDGE.

No. 19

NOTICE and GROUNDS OF APPEAL filed by
AY, OJIXUTU

CIVIL, IFORM 1

TN THE WEST AFRICAN COURT OF APPERAL
NOTICE OF APPRAL

10 (RULE 12)
Suit No., 662 of 1953
BETWEEN :
A.Y. OJIKUTU Plaintiff/Appellant
- and -~
OLATUNITI OMOTAYO Defendant/Respondent

TAKE NOTICE that the Plaintiff being dis-
satisfied with the Judgnent of the Supreme Court,
Lagos, contained in the Judgment dated the 26th
day of November, 1954, doth hereby Appeal to the

In the
Suprene Court

o, 18
Judgment .

26th Noveniber,
1954

-~ continued,

In the
West African
Court of Appeal

No, 19

Notice and
Grounds of
Appeal filed by
A Y. Ojikutu.

19th PFebruary,
1955.



In the
Viest African
Court of Appeal

No. 19

Notice and
Grounds of
Appeal filed by
A.Y, Ojikutu.

19th February,
1955
- continued.

112,

West African Court of Appeal upon the Grounds set
out in paragraph 3 and will at the hearing of the
Appeal seek the relief set out in paragraph 4.

AND the Appellant further states +that the
Neme and Address of the person directly affected
by the Appeal is set out in paragraph 5.

2. The whole decision, excepting the findings on
the portion of the claim for £5,000.-.~ is com~-
plained of.

3, Grounds of Appeal.

(1) The learned trial Judge misdirected him-
self in finding:

(a) "That the plaintiff negotiated direct
with Frankel and was persuaded or re-
solved with the silent acquiescence of
McVicker eeeseeeese. 5O put up the
£15,000, -, =."

(b) "That McVicker stood by and let  the
Plaintiff make his deal with Frankel on
his own initiative which he did partly
because lMcVicker said nothing against it.
cesessesss The Plaintiff would have
paused for awhile or wholly decided
against giving this £15,000. -. =-. to
Frankel if McVicker in whom the Plaintiff
undoubtedly had confidence had disclosed
his doubts to the plaintiff",

(c) "That the plaintiff had ample information
to put him on his guard and to employ
caution to fullest extent".

(d) The plaintiff "gave Frankel £15000.-.-.
and with it his acceptance of Frankel's
assurances in Exhibit L. Having done so
the plaintiff resumed with the defendant

the interrupted relationship of principdal
and agent",

and could not have come to the conclusion which he
did in finding against the plaintiff for the .
£15,000 had he not thus misdirected himself.

(ii) The learned trial Judge erred in holding
that the £15,000.-.-. was paid by the plaintiff to
Frankel without the Agency of the defendant and
that this payment was uninfluenced by the defend-
ant's previous conduct in words or writing having
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found that the £15,000. -. —. was pald after Exhib-
it T, had been accepted and there being evidence,
inter alia, on the face of Exhibit A that the
defend'mt was still acting as Agent of the Plain-
tiff,

AND there being no evidence that the Plain-
tiff's mind had in anyway been disabused of the
Defendant's false representations and statements
on material issues or that the effect of the
defendant's found Wegligence and false representa-
tions had. ccased to be operative on the Plaintifis
mind.

(iii) The learned trial Judge  was wrong in
law to have counsidered in Tavour of the defendant,
the Plaintiff!s failure "to have Frankel's finan-
cial position definitely ascertained through his
bank" before paying the £15,000 as such failure
is not, in law, excuse the Negligence of the
Defendant or in any way absolve him from responsi-
bilities and liabilities.

(iv) The learned trial Judge erred in finding
against the plaintiff on the loss of the £15,000
as there was abundant evidence to establish that
the loss naturally flowed from the negligence of
the Defendant acting as the Plaintifft's agent for
reward.

4. Relief Sought from The West African Court of
Appeal.

Tat the Juagment of the TLower Court be varied
by a Judgment being entered for the Plaintiff for
£20,000.~.~ as SpeCLal Damages and £5,000.-.-
Gehcr 1 Damages insvead of the one for £5,000.-.-
and £50C,~.~ Special and General Damages respec-
tively and costs to be re-assessed accordingly.

5. Person directly affected by the Appeal.

Name : Address
Olatunji Omotayo 62, Wakeman Street, Yaba.

Dated the 19th day of Februsry, 1955.

Iawuon & Adewale
APPETLIANT'S SOLICITORS,
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In the No. 20
West African
Court of Appeal NOTICE and GROUNDS OF APPEAL filed by

0. OMOTAYO,

No, 20
IN THE WEST AFRICAN COURT OF APPEAL

Notice and

Grounds of Suit lNo. 662/53,
Appeal filed
by 0. Omotayo. - BETWEEN:
ety Februaxy, A.Y. OJTKUTU e | Plaintiff
- and - |
OLATUNJTI OMQTAYO Defendant
NOTICE OF APPEAT 10

TAKE WOTICE that the defendant being dis-
gatisfied with the decision of the Supreme Court,
Lagos, contained in the judgment of Mr. Justice
P ,W. Johnston deted the 26th day of November, 1954
doth hereby appeal to the West African Court of
Appeal upon the grounds set out in paragraph 3
below and will at the hearing of the appeal seek
the relief set out in paragraph 4 hereunder.

And the appellant further states that the
name and address of the person directly affected 20
by the appeal is A,Y. Ojikutu, No. 1, Jagun Lane,
Lagos,

2. Only the decision against the defendant, namely
that he should pay £5,000 to the plaintiff with
costs assessed at 375 guineas, is complained of.

3. The grounds of appeal are :-—

(a) That the decision is against the weight
of evidence,

(b) That the learned trial Judge misdirected
himself on the law and the facts in hold- 30
ing that the defendant was an agent for
reward to the plaintiff.,

(c) That the learned trial Judge misdirected
himself when he held that the plaintiff
did not lend to the Syndicate the £5000
remitted to the defendant because this
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(£)

115.

finding ig contrary to the plaintifits
evidence in Suit No,154/53 (Zxhibit "v").

That the learnecd trial Judge did not
dircct his mind to the failure of the
plaintif{ to adduce conclusive proof of
Irankel's bankruptcey.

That the learned trial Judge misdirected
himagelf on the law and the fact when he
founded the negligence of the defendant
on his failure to ascertain that PFrankel
had twelve trucks ready for shipment when
the plaintiff by his pleadings founded it
on the defendant's failure to obtain a
Bankerts Guarantee or Banker'!s Reference
about Frankel's business credit,

Further grounds of appeal will be filed
after the receipt of the Record of Pro-
ceedings.

Te Relief sought:-—

That the part of the Judgment of the Supreme
Court, Tagos, hereat specifically appealed against
be set aside and that the respondent be condemned
in the cost of this apvpeal.

Dated at Lagos this 24th day of Pebruary,
1955,

Samuel Chris & Michael.
Legal Representatives to the
Defendant/Appellant.
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No. 21
HEARING OF APPEAL

WEDNESDAY THE 19TH DAY OF DECTMBFR, 1956,
7.S.C. 138/1956

A.Y. OJIKUTU Appellant/Respondent

Vs. |
OLATUNJI OMOTAYO  Respondent/Defendant

Lawson for Ojikutu
lMakanju for Omotayo.

Tawson opens and refers to the Judgment at page
102, and %o the Grounds of Appeal 111. He states
he intends to argue grounds %l) (a) & (b) together.
He refers to page , from line He states
that McVicker was meeting the plaintiff for the
first time on the occasion and that it was unreason-
able to expect him to tell the plaintiff about
Frankel's business. See page 109 lines 32 to 35

At the time McVicker and the plaintiff were not
friendly., He was first then being introduced to
the plaintiff with whom he had become friendly
before the order was . . . . see page 26
lines 1 to 3 That was all the plaintiff said
about McVicker, at that stage; page 3% from line
9 - 14. This is McVicker's evidence as regards
the meeting of the 13th November, 1952, at page %6
lines 11 & 12 1McVicker said he was plaintiff!s
partner, but that was at the time he gave evidence,
see page 36 - line 44 to page 37 1.3,.,.He refers

to page 109, 1lines %6 +to 40. There is no evi-
dence that McVicker and plaintiff met again until
piaintiff parted with £15,000 by cheque to Frankel.
See page 37, lines 37 - 38, This was after he had
become familiar with the plaintiff and then he
spoke to plaintiff about Frankel, but that was
after payment of the £15,000. He refers to pages8
lines 20/21. He adds that the defendant did not
deny that Mr. McVicker was initroduced to plaintiff
on the 13th November, On the 13th November,
McVicker was Trankel's agent and he was well known
to the defendant. He submits that it was unreason-
able to expect the plaintiff to rely on McVicker's
sillence on the day they first met.
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If th~ learncd Judge had not misdirected hin-
selfl abouv INMcVickert's position on the 13th November,
he would have been in a position to realise that
the statenents made by the defendant to the plain-
tif{ about Tranlkel of +lie business in hand would
8till be operating in the mind of the plaintiff,

Ground (1) (c¢). See page 107, lines 11 - 14
He reads from line 1, he recads also Ex. A at
page 167 3 . also Ex. L at page 166. He now
refers to paragraph 15 of the Statement of Claim
at page 4, this was admitted at paragraph 11 of
the Defence at page 7. The Judge found that he
was agent of plaintiff not of the Syndicate.

He was to satisfy himself that the business
was & safe one to embark upon and he went to
Ingland as an agent for reward. The learned Judge
found that it was his duty to act with care, dili-
gence and skill, The defendant sent cablegram EX.
B inTorming plaintiff that 12 venicles had Tbeen
assembled and recady for shipment. These were untrue.
It was also untrue that he had ascertained what
the freight would be. This cavlegram at the time
impressed upon plaintiff that 12 vehicles already
assembled were ready for shipment, the defendant
confirmed the cablegram by letter Ex. T at page 156
Page 154 lines 1 - 9, Ix.D shows the impression
left on plaintiff's mind. The defendant then sent
cable Iix. I at page 159 See also Ix. S at page 213
Defendant went on in this letter to make more false
statements, lmowing this to be untrue. Frankel
had no authority to buy the lorries. The 2nd para-
graph of the letter was untrue Vauxhall did not
confirm any such order. Vauxhall merely gave
Frankel a quotation: see Ix. LL1 at page 157
Defendant wrote letbtter Ex. G two days after seeing
Ex. LLl. Seepage 164. The plaintiff had no reason
to disbelieve the information given him by the
defendant, he finally believed the order for the
Bedford trucks had been confirmed by Vauxhall, see
page 117 lines 23--29, All the statements were
proved to be untrue by his answers on cross- exam-
ination. The position then was plaintiff was made
to believe 12 Lorries were ready for shipment and
that shipping arrangements had been made for
November, TFrankel ithen came out and asked for
£15,000 to enable him {o ship the lorries. The
fact was that Prankel told plaintiff that owing to
other commiwments he could not find the £15,000 to
brings the lorries out., It was then the duty of
the defendant to disclose the 1ind of the plaintiff
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of the effect of his previous false statements,
The Judge found as a fact that the defendant real-
ized the risk. He submits the finding at page 107
lines 11-14 was unjustified.

He wishes to argue grounds (i) (d) & (ii)
together Cround (i) (d) & (ii) See page 109 from
line 42 to p,110 1. 18, The learned Judge did not
believe defendant's evidence that he washed his
hand off the business during plaintiff's interview
with Prankel., At which stage then did the dJudge
think the agency was suspended? See page 70 line 38
to page 71 1., 6 also page 107 lines 29-38,

He submits that the interview with Frankel
did not put an end to the agency.

He refers to Eyre V. Lowell and Another 99,
E.R. 540.

He further submits that the finding of +the
learned Judge was wrong that the plaintiffls mind
was not influenced in parting with the £15,000 by
the defendant's previous conduct. See page 110
lines 19-24 the references made by the learned
Judge, he submits, were not justified by the evi-
dence, He refers to page 16 lines 20 - 23
page 18 lines 37-39; page 27 lines 26 - 29;
page 28 1lines 14 to 15, If he had only known
that defendant was deceiving him, he would not have
parted with his money,

The defendant got Ex. L from Frankel and for-
warded it to the plaintiff, he accompanied Frankel
to the abattoir where Frankel got a cheque for
£15,000 from plaintiff, written out by the defend-
ant. He submits that it was not unreasonable for
the plaintiff to part with the £15,000 having
regard to the information already given to him by

the defendant, his agent. See page 57 lines 16-~109.

The plaintiff, no doubt acted reasonably.

Ground (iii). He submits that the defendant
owned duty of course to his principal and he cannot
plead his principal's negligence in excuse of his
own negligence. He refers to Smith Vs. Barton, 15
L.T.R. 294. Backer Vs, lMegg, 15, T.L.R., 215, at
314, The Parl of Teners Vs, Robins, 150, E.R. 65,
He submits tThat any negligence on plaintiffts part
would not be an answer by the defendant for his own
negligence, ' -
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Ground (iv). This has already been answered
but he wiches to rcfer to some authorities on the
lleasurc of Damages. He refers to Salvesan ard Co.
Vs. Rederi 1905, A.C. %02, at page 512; Johnston V.
Braoham and Campbell 1916, 2 X,B., 529; In thigs case
the agent himsel?f made the statements to his prin-
cipal. Mr. Makaju replies, Plaintiff's grounds of
appeal, he obscerves, arc based on specific findings
of fact by the learned trial Judge. Defendant's
grounds of appeal are at page 114,

Ground (a). He says the Judge was wrong in
finding the defendant was negligent; he does not
now dispute that the defendant was plaintiff's
agent,

He refers to page 4, paragraph 15 of the
Statement of Claim. This was aamitted by para., 11
of Defence at page 7.

He refers to paragraphs 13, 31 and 32 of the
Statement of Claim. Paragraph 17 of Defence at
page 8 denied paragraphs 31 and 32 of Statement
of Claim., He refers to page 50, from line 35 states

_that defendant gave a full account to the plaintiff.

P42, 1.3% to p.43,1.14.He states that defendant's
instructions were to scee that the business would

be a safe one, He says that defendant did see
trucks at Tuton and Edgware to which places he was
taken by ¥rankel. He wrote to Ojikutu and Ojikutu
wanted to know what he meant by "assembled", He
states that defendant made efforts to find out the
financial position of Trankel; see page 8l 1lines
30~-383 p. 82, lines 10-=35.

N.B. His attention is drawn to page 18 to show
That Counsel had been referring theCourt to the
inquiries made on defendant's first trin,

He refers to page 83% 1line 2, The defendant
was satisfied it was a safe business transaction
and therefore borrowed £5,0C0 to advance to Frankel
before he received a remittance from Ojikutu. If
Ojikutu had not sent the money, he would have been
liable to repay this money. He says that defendant
had no special qualification as a car dealer he
was a produce dealer. The question then is whether
he had made reasonable enquiries about the business.

He says that it was Irankel who should have
asked for a guarantee as he was to ship 30 lorries
on a deposit of £5,000., He refers to page 83
line 30 et seq.,
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He submits that the defendant has not been
negligent.. :

He abandons his grounds (b), (c¢) & (4a).

Ground (e). He refers to page 106 from
lines 16 - 20 page 6% 1line 22 et seq. He says
plaintiff's case does not support the judgment for
£5,000.

He refers to page 106 1lines 42 to end. The
learned Judge had given & considered opinion. See
also lines 1 -~ 16 of page 107; he refers to Ix.L 10
at page 166 he says this is a new agreement which
had nothing to do with the defendant. He refers
to page 109 lines 10 ~ 17 page 39 1line 39 to page
40 line 43 page 40 1.10-1%3; Page 166, 1.22-25; p.l143;
in this the price of a truck was £707 and in Ex. L
£67%; page 109 1line 13. Frankel promised to ship
the trucks on receipt of £5,000.

He got the £5,000 and did not ship. He then
came down to Lagos to ask for more money. Delivery
was promised within 60 days in BEx.L. These should 20
have been sufficient to put plaintiff on his guard.

He refers to page 107 lines 10 -~ 16 Ex. L
was dated 15th November and the money was paid on
the 19th November. He submits that the agency was
ended when the plaintiff éealt direct with TFrankel.
The Agency was resumed - see page 107 lines 41 to
4%, He suggests the agency was resumed by Ex. 01
& Ex. A

Adjourned to 20th December.
(Sgd.) 0. JIBOWU. 30

Ag. F.C.J.
19/12/56.
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No, 22 In the Tederal
Supreme Court
TURTHER HEARING OF APPLAL

No. 22
IN FE. FEDERAL SUPREME COURT OI' NIGERIA

HOTDEN AT LAGOS
20th of DECEMBER, 1956

Further Hearing
of Anpeal,

20th Decenber,

F.S.C. 138/1956. 1956.
A.Y. OJUKUTU  Appellant
_and -
OLATUNJI OMOTAYO "Respondent

Makanju continues his argument.

He refers to page 76 lines 9 - 12 to show
why defendant wrote Ex.A. (N.B, attention is called
to McVicker's evidence at pages 32 - 34), He
refers to pvage 15 lines %0 - %2 and 48 also page
215 lines 34 - %9,

He submits that the defendant did not recommend the
payment of £15,000. He refers to page 108 lines 16
- 18 also page 110 lines 13 - 16, He says these
show that the Judge did not believe the evidence of
McVicker and refers to defendant's evidence from

page 7, lines 21 - 26, also page 10, lines 15 - 18.

When Frankel came, plaintiff took matters into
his own hands and los% his money. He refers to
page 212 1lines 22 - 29, This shows that plain-
tiff's claim is an after~thought. See page 213
lines 14 -~ 23 1is the defendant's reply.

e submits that the defendant relied on what
Frankel told him. TI'rankel told him he had placed
an order with Vauxhall for the trucks and there
was no evidence that this was untrue. He refers to
page 81 lines 36 - 38 also to page 170 lines 36
and 37 this suggests that an order had been placed
with Vauxhall Motors. Sec letter at page 144 in
which the defendant agreed to buy 50 trucks from
Frankel, He refers to page 25, lines 44 and 453
also to page 33, lines 14 & 15, page 28, lines 20-21,
He refers to Bemmax Vs, Austin Motor Co. Ltd. 1955
A,C, 370, He says the Judge had made his findings
after assessing the credibility and demeanour of
witnesses.
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He says the case hinges on facts and the Judge
should therefore be left undisturbed.

He asks that 0jikutu's appeal should be dis-
missed. Lawson answers back - He says that there
is nothing in Ex.L inconsistent with the previous
statements made by the defendant to the plaintiff,
The price of the Irucksin Ex. GG and Ex. L. EX. GG
is at page 143, 1t is dated 4th September, 1952
and was received by defendant on his first trip.
At page 16 lines 29 -~ 32, There defendant knew
of the reduction in price. It is not correct that
the price was reduced in Ex.L to induce plaintiff
to enter into the Contract. He refers to Ex.LL2
at page 158 1line 26 the same price shown in Ex.L
is quoted in the letter,

The question of shipment within 60 days -
This is consistent with the false statements pre-
viously made by the defendant that there had been
an order for 50 lorries of which only 12 were
ready for shipment. Ix.L provides for part de-
livery. See page 52 1lines 10 - 20. The plaintiff
might still reasonably believed that 12 would be
shipped in November and the rest within 60 days of
the date of Ex. L.

He submits that the Judge did not reject the
evidence of McVicker with regard to the preparation
of Ex. L. See page 109 1lines 10 - 15. The Judge

“believed that defendant asked that plaintiff's name

be put in the agreement. See defendant's evidence
at page 56 lines 13 - 19. He lied then before Ex.A
was put to himj; he sent Tx.L to plaintiff, see
page 70 line 38 - P. 71 lines 10, 15-19.At page 58
lines 11 - 12. The Judge found he was agent for
plaintiff and not the Syndicate, If he was agent
then and he continued after that date to be agent,
there was no evidence that he ceased to be an
agent. Re falsity of McVicker's statements -~ he
refers to Judge's finding at pace 106 lines 2 - 10.
see evidence at page 52 1lines 26 = 30 page 53
lines 40-41; P.63, lines 26-28, 34~39 %o p-%ﬂr, 11.1-4
compare with page 160 Ex. G. lines %6 and 37.

He provided left hand drive. See page 64 1lines
28 and 29 page 65 lines 19 - 25. He did not even
go into the office, yet he wrote to say shipping
space had been arranged,

P.68 1.40-43 to p.69, 1.1-4 He submits that that there
was complete evidence to justify the Judge!s find-
ings.,
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He submits it was the duty of the defendant
to find out things for himself and not to rely on
information of witness and if he did, he gchould
tell his Principal so., He refers to the English
and Empire Digest, Vol. 1, page 430, see 1215,

He subnits that the mind of the plaintiff was
never disclosed of the false statements mnade by
the defendant. Ie says that facts contained in
ground of appeal (a) are incorrect. He refers to

10 paragraphs 12, 33 & 34 of the plaintiffts Statement
of Claim,

He asks that plaintiff's appeal be allowed
and defendant's appeal dismissed.

C.A.V,
(Sgd,) 0. JIBOWU

Ag. B.C.J.
20/12/56.

No. 2%

JUDGMEDNT

20 IN THE FEDERAL SUPREME COURT OF NIGERIA

HOIDIN AT LAGOS
SATURDAY THE 23RD DAY OF' FEBRUARY, 1957
BEFORE THEIR LORDSHIPS

OLUMUYIWA JIBOWU FEDERAL JUSTICE
M.C, NAGEON DE LESTANG FEDERAL JUSTICE -
PERCY CYRIL HUBBARD AG. FEDERAL JUSTICE

F.S.C. 138/1956

AY. OJIKUTU Appellant
4 V.
30 OLATUNJI OMOTAYO  Respondent

JUDGMENT

JIBOWU, F.J.
On the 19th December, 1953, A.Y. Ojikutu sued
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Olatunji Omotayo claiming £3%6,000, whereof £21,000
is special damages and £15,000 general damages for
breach of contrect of agency between them. Plead-
ings were ordered and filed.

The issues raised on the pleadings were:

(1) whether the defendant was plaintiff's
agent or agent of the NigerianProduce and Enter-
prise Ltd., of which both parties were members;

(2) whether the defendant, as plaintiffrs
agent, persuaded the plaintiff to advance £5,000
on motor truck business which the defendant was
then arranging with one PFrankel in London;

(3) whether the plaintiff advanced £15,000
more on the motor truck business to ¥Frankel in
Lagos on the 15th November, 1952, relying on the
assurances from the defendant that the business
was a good and safe one;

(4) whether the defendant had been guilty of
any negligence in advising the plaintiff in res-
pect of the transactions, and/or whether he had
made statements to the piaintiff, which he knew to
be untrue, in order to induce the plaintiff to
embark and advance his money on the said motor
truck business;

(5) whether the defendant had been guilty of
any breach of duty as plaintiff's agent which had
resulted in the loss to the plaintiff of the money
he had invested in the motor truclz business, and

(6) whether the defendant was liable to make
good plaintiff's loss on the business,

The learned Judge found on (1) that the de-
fendant was plaintiff!s agent and not the agent of
their Trading Syndicate, the Nigerian Produce and
Enterprise Ltd,

On (2) he found that the defendant persuaded
the plaintiff to advance the sum of £5,000 on the
motor truck business.

On (3) he found that the plaintiff advanced
£15,000 more to Frankel in ILagos on his own initia-
tive and not on any advice previously given hinm by
the defendant.

The learned Judge's finding on (4) was that
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the defendant had been puilty of negligence and In the Iederal
that he had made statements which he Imew 1o be Supreme Court
untrue which induced the plaintiif to advance —_—
£5,000 on the said business. No. 23

On (5) his Tinding was that the defendant had Judgment.
been guilty of ¢ breach of his duty to the plain-
tifl as a result of which the plaintiff lost 23rd February,
£5,000, and on (6) he found the defendant was 1957
liable to make good plaintiff's loss of £5,000. - continued.

He assessed plaintiff's general damages at
£500 and therefore gave judgment for the plaintiff
for £5,500 and 375 guineas costs.

These are cross appeals from the decision.,

It i1s proposed to consider the learned Judge's
decision in three sections in order to see (1
whether the learned Judge came to a right conclus-
ion when he found that the defendant was plaintiffls
agent and not the agent of thelr Trading Syndicate;
(2) whether the learned Judge's finding in favour
of the plaintiff in respect of the advance of
£5,000 paid by plaintiff to Frankel through the
defendant was justified by the evidence before him,
and (3) whether the learned Judge's conclusion with
regard to the further advance of £15,000 made by
the plaintiff to I'rankel on the motor truck busin-
ess could be supported.

With regard to the first point, I should
observe that defendant's Counsel did not contend
before us that the learned trial Judge was wrong
in reaching the conclusion that the defendant was
clearly acting as plaintiff's agent in respect of
the motor truck business and not as agent of their
Trading Syndicate, the Nigerian Produce and Enter-
prise Ltd. As a matter of fact, he to0ld this Court
that the defendant was no longer disputing that he
wag plaintiff's agent in the business, :

All T nced say, therefore, on the point is
that there was abundant evidence before the learned
Judge to justify his conclusion and that it would
have becn unreasonable for him to hold otherwise.

Coming now to the 2nd point, the defendant's
Counsel submitted that the evidence before the
Court did not support the Judge's finding that the
defendant had been negligent in the conduct of the
business as plaintiff's agent as the defendant made
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necessary inguiries as to the financial standing
of Prankel and dealt with Frankel in consequence
of the satisfactory result yielded by his inquiries.
In this connection, it should be noted that the
defendant made two trips to England in September,
19523 the first on the 2nd September  and the
second on the 27th of the same month. On the first
trip, as found by the Judge, he went to England as
an agent of their Trading Syndicate in order to
look for produce business for the Syndicate. In
the course of this trip he came into contact with
FPrankel who offered to supply him at a certain
quotation with 50 Bedford Trucks which he told him
he had arranged to buy from their manufacturers,
the Vauxhall Motors, which offer the defendant
accepted.

He returned to Wigeria and reported about the
negotiations r egarding the Bedford Trucks to the
Syndicate which was not interested in that line of
business and had no money to finance it. The
Plaintiff undertook to remit to the defendant the
deposit of £5,000 asked for by Frankel and also
£300 to cover defendant's expenses alter the de-
fendant should have satisfied himself that it was
a safe and sound business to embark upon. The
defendant was to receive a2 percentage of the net

~profit on the sale of the motor trucks as his re-

muneration. The defendant, therefore, made the
second trip to England as aforesaid as plaintiff's
agent. I should mention that before he left Lagos
for London on this second trip the defendant con-
tacted the firm of Braandler and Rylke, to interest
them in the same 50 trucks for which he was making
the second trip as plaintiff's agent. The firm
welcomed the business but were only willing to buy
13 of the trucks on a letter of credit in favour
of Frankel and not on cash deposit basis. Frankel
would not deal with the firm on thelasis of letter
of credit,

The defendant's evidence is clear that apart
from the inquiries which he alleged he made on his
first trip about TFrankel's financial position
through a Law Student, Coker, who was then Manager
of Nigeria Farmers & Commercial Bank's branch in
London, he made no other inguiries about Frankel
when he made the second trip. The defendant could
not produce any evidence showing the nature of the
inquiries made by his Bankers on the first trip.
Pailure by the defendant to make any inquiries at
all about Frankel's business and financial position
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on the 2nd trip belfore handing £5,000 over to him
is in itself some cvidence of negligent handling
of the important business. Quite apart from this,
the defendant cabled to the plaintiff informing
him that 12 vehicles had been assembled and were
ready for immediate shipment, and calling upon the
plaintiff to cable the deposit of £5,000 plus his
£300 expenses, when, in fact, he had not seen any
vehicles assembled and ready for shipment by Frankel
to the plaintiff. In fact, he had no proof that
Trankel had ever placed any firm order for Bedford
Trucks with the Vauxhall Motors. He had seen no
agreements signed between Frankel and Vauxhall
lotors; he saw lorriecs being driven out of the
Vauxhall Tactory at TLuton, probably for testing,
and he did not know if the lorries were intended
for Frankel, yet he sent plaintiff cables and let-
ters in evidence demanding the deposit and giving
the impression that all was well, TProm the defend-
ant's own evidence it is clear that he had been
fooled by Irankel and his associates, but he has
himself to blame if he trusted IFrankel and failed
to show care, diligence and skill which his posi-
tion as an agent demanded before involving his
vprincipal in a financial loss which due care and
diligence could have averted.

I find no substance in the submission of the
learned Counsel for the defendant on this point as
the evidence clearly supported the learned Judge's
findings on the point.

I now come to the third point as regards the
£15,000 further paid by the plaintiff to Frankel
in Lagos in Wovember, 1952, In my view, the
history of this payment begins with Frankel's de-
mand for £15,000 more from the defendant before he
left England on the 31lst October, 1952. When he
returned to Nigeria on the lst November, 1952, the
defendant informed the plaintiff about this further
demand before there could be any shipment of the
required Bedford Trucks or lorries. Frankel
arrived in I.agos on the 12th November, 1952, and
on the 13th November, 1952, there was a meeting
between Frankel and the plaintiff in plaintiff's
house at which McVicker and the defendant were
present, as found by the learned Judge.

The learned Judge's finding on this point

"NWotwithstanding plaintiff's repeated and
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"very much repeated assertions in evidence that
defendant throughout was the medium of negotia-
tion with Trankel, it is my opinion and finding
that at this stage the plaintiff negotiated
direct with Frankel and was prepared or resolved,
with the silent acquiescence or approval of
MceVicker, which I shall refer to later, to put
up the £15,000%".

e said further:

"In fact McVicker stood by and he let the
plaintiff make his deal with Frankel on his own
initiative which he did partly because Mr.
McVicker said nothing against it. In my opinion
the plaintiff would have paused for awhile or
wholly decided against giving this £15,000 to
Frankel, if McVicker, in whom the plaintiff
undoubtedly had confidence, had disclosed his
doubts to the plaintiff".

The principle is well settled that a Court of
Appeal should not lightly disturb the findings of
facts of the Court below which had the opportunity
of watching the demeanour of the witnesses with &
view to assessing their credibility, but this is
subject to the qualification that such findings
may be disturbed if they are based on mis direction
In this case it appears that the learned Judge had
clearly misdirected himself on the evidence, failed
to direct himself on some aspect of the evidence,
and therefore reached = wrong conclusion,

The evidence is abundantly clear that McVicker
and Frankel met the plaintiff together for the
first time on the 13th November, 1952, McVicker,
according to the evidence of the defendant himself,
was before then not only a friend but also a
business partner of the defendant, The only con-
necting link between Frankel and the plaintiff was
the defendant, and it will be turning one's back
on common sense to reject the evidence of both
McVicker and the plaintiff that the defendant
introduced McVicker and Frankel to the plaintiff
on the 13th November, 1952. The learned Judge had
himself found as a fact, which finding is Jjustified
by the evidence, that McVicker's passage to Lagos
was vald by Frankel. It is, therefore a reasonable
inference to draw that Frankel and IicVicker were
no strangers to each other and probably had common
business interests. As the plaintiff and McVicker
met for the first time that day, the learned Judge
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misdirected himself in holding that the plaintiff
undoubtedly had confidence in McVicker. What con-
fidence could a man have in a perfect stranger he
was meeting for the first time? The learned Judge
himsclf scemed to have rcalised that the plaintiff
on that occasion looked for some support before
declding what his line of action would be, but he
wrongly held that he looked for support from the
wrong quarter as McVicker's presence at the meeting
could only have bcen due to his interest in Frankel.
It appears the most natural thing any one in the
plaintiff's position would do was what he said he
did, and that was to consult his own agent, the
defendent, who had initiated the transaction. 1In
the circumstances, it is only reasonable to expect
that lMcVicker would not take any part in the dis-
cussions between the plaintiff and Frankel about
the demand for £15,000 further advance in which he
was not concerned. If the stranger, McVicker, is
eliminated from the picture, we have then the
plaintiff, the defendant and Frankel left,., Having
regard to the fact that Frankel had come out in
respect of a business transaction initiated by the
defendant on behalf of the plaintiff, one would
naturally expect that the discussions which follow-
ed would be taken part in by the three of them.

The defendant tried to give the impression that he
advised the plaintiff against giving any further
advance and so walked out of the meeting, which
fact was denied by both the plaintiff and McVicker.
The learned Judge disbelieved the defendant's evi-
dence that he walked out of the meeting and dis-
believed him that his uncle Onafeko was present at
the meeting. The plaintiff testified that the
defendant advised him to pay the further sum
demanded so that the shipment of the trucks might
be made., It seems to me unreasonable to hold that
the plaintiff, for the mere asking agreed to part
with £15,000 to Frankel when £5,000 he had already
paid tlrough the defendant had yielded no result,
It appears to me an unsound proposition to put
forward that, at that stage the plaintiff could
and would have forgotten that the defendant, as

his agent, had cabled and written to tell him that
he had seen some of the trucks required already
acsembled and ready for immediate shipment and
that all shipping arrangements had been made for
the month of November, 1952. It does not appear
that the learned Judge considered what would have
been the effect on the plaintiff of an admission
by the defendant at that meeting that he had not,
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in fact, seen any trucks assigned to Irankel
assembled and ready for immediate shipment as he
had previously stated, and that he knew no more of
the matter than what he had been led to believe by
Frankel and his associates, If the defence had
been that the defendant had tried to disabuse the
mind of the plaintiff of his previous false assur-
ances and that the plaintiff had still insisted on
throwing more money down the drain, then the learn-
ed Judge's finding would have been right that the

plaintiff acted entirely on his own initiative, It

is clear from the evidence that the defendant lied
and lied as regards what happcned at the meeting
only to save his own skin, and the plaintiff's
evidence which has the ring of truth should have
been accepted, as also lcVicker's evidence as to
the part the defendant played at the meeting. The
learned Judge gave no rcason for rejecting Mc-
Vicker's evidence that the defendant supnorted
Frankel in his request for £15,000 and his reason
for rejecting his evidence regarding the date the
cheque for £15,000 was handed over to Frankel
appears inadequate. On this point the learned
Judge said: "McVicker purported not to remember
the correct date but by his answers referring
vaguely to the 14th or 15th as the date I find he
was assisting the plaintiff, Just too skilfully to
be regarded as genuine, {n this point I have
already said that I believe the cheque to have
been given on the 13th Wovember when the plaintiff
got possession of Exhibit IL".

The plaintiff gave evidence that he gave the
cheque on the 15th November, but that it was dated
the 18th to enable him to arrange an overdraft with
his Bank. He did not deny receiving letter Exhibit
L, which is dated 15th November, and his evidence
that he gave the cheque on the 15th November is not
inconsistent with his having received Exhibit L on
the same date. PFurthermore, the Judge's finding
that the cheque was given on the 18th November is
not supported by the evidence of the defendant who
gave the date as the 17th November, and there was
no evidence that the plaintiff received Exhibit L
on. the 18th November. I can, therefore, find mno
justification for the learned Judge's view that
McVicker was trying to assist the plaintiff either
skilfully or otherwise. when he put the date at the
1l4th or 15th November and then stated that he could
not rcmember the exact date. He was sure it was
towards the end of the week, and 1952 diary shows
that 15th Wovember, 1952, was = Saturday and . the
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end of that weck, Iurthermore, the learned Judge In the Tederal

does not appear to have considered that McVicker Supreme Court

gave evidence before him in October, 1954, of —_—

transactions which took place in November, 1952, Mo. 23

almost two years before. ,
Judgment .

The defendant was, no doubt, aware of the

risk the plaintifl was running by agreeing to ad- 23rd February,

vance more money on the business, as the learned 1957

Judge found, but it was his clear duty then to let - continued.

the plaintiff know the whole truth about the busin-
ess, which he failed to do. With respect +to the
learned Judge, this aspect of the case does not
appear to have veen considered by him. The evidence
of McVicker is clear as to how the letter, Exhibit
L, came to be prepared after the discussions on the
13th NWovember, 1952. The plaintiff was not present,
but the defendant was. The learned Judge's finding
was ¢ "Regarding Exhibit L, I am of opinion that
McVicker took the name of Omotayo Brothers off this
letter because the defendant told him to do so and
not because Prankel told him to do so".

The question which the learned Judge failed to
ask himself was why was the letter confirming the re-
sult of the interview of Frankel with the plaintiff
on the 13th November, 1952, addressed to  the
defendant's firm in the first instance and had to
be altered to the plaintiffts name at the request
of the defendant, if the defendant's story of the
interview was correct and true, and why should
McVicker make that alteration not at the request
of Frankel the interested party?

The defendant again lied about this letter,
and would not admit that he had anything to do with
it until Exhibit A was produced to show that he
received the letter from Frankel and forwarded it
to the plaintiff, In the circumstances, it is
difficult to see on what evidence the learned Judge
based his finding that the defendant ceased to be
plaintifft's agent and later resumed his agency,
after rejecting the defendant's evidence that he
had washed his hands of the business at the meeting
of the 13th November, 1952, The evidence shows
that the defendant encouraged the plaintiff to pay
the £15,000 demanded by Irankel., The evidence
goes further to show that the defendant, T'rankel
and McVicker prepared the letter Exhibit I in the
circumstances described in McVicker!'s evidence;
the defendant later on wrote out for the plaintiff
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the cheque on which the £15,000 was paid to
Frankel. After Frankel left Tagos and no trucks
were shipped, the defendant wrote letters Exhibits
01, 02 and 03 to Trankel about the truck business,
and in Exhibit 0% he threatened to cancel the
agreement and recover the £20,000 paid in respect
of the truck business if no shipment was made by
a certain date,

With respect to the learned Judge, he mis-
directed himself on the evidence when he held that 10
the plaintiff paid the sum of £15,000 to Frankel
without the agency of the defendant and that the
payment was uninfluenced by the defendant's pre-
vious conduct in words or writing.

As a very large sum of money was required by
Frankel, one would have expected the plaintiff to
make assurances doubly sure by asking his own
Bankers to investigate Frankel's financial stand-
ing, and he was no doubt negligent in failing to
do s o, but could this negligence exonerate the 20
defendant from 1iability for the false assurances
he ‘had given the plaintiff and for refraining from
disabusing the plaintifft's mind of the false
assurances which obviously formed the basis of the
plaintifft's dealing with Iranlkel?

Becker v, Medd, 13 T,L,R., 313 is an author-
ity for the proposition that an agent who has been
gullty of negligence cannot exonerate himself from
the consequences of his own negligence by alleging
that the principal has also been guilty of contri- 30
butory negligence.

In ny view, the plaintiff had established his
claim against the defendant in respect of the
£15,000 also., The measure of damages that a prin- -
cipal could claim from an agent who had occasioned
him loss by untrue statements negligently made would
be the amount of loss he had actually sustained,
and he cannot claim the profits he might have made
if the venture had not miscarried. See Johnston
v, Braham and Campbell 1916, 2 X.B.D. 529, 40

The learned Judge was, therefore, wrong in
awarding the plaintiff £500 general damages. It
should be noted, however, that this point was not
raised by or for the defendant. Subject to this,
I would, therefore, allow the plaintiff's appeal
with costs and dismiss the defendant's appeal with
costs,
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The judiment of the learned Judge 1is,
therefore, set aside with the order for costs and
judgment ie entered for the plaintiff for £20,000
with £500 costs in the Court below and £128 costs
of this appeal. The delendantt's appeal is dis-
missed wilth 25 guinecas costs to the plaintiff.

(sgd.) O. JIBOWU, T.J.
I concur. (Sgd.) M.C. NAGEON DE IESTANG,
r.d.
10 T concur. (sgd.) P.C. HUBBARD, Ag. F.J.
Mr. A,O0., Lawson for the appellaﬁt.

Mr. A.XK,I. Makanju (with Mr. $.0. Abudu) for the
respondent.

No. 24

FCRMAL ORDER ON APPEAL

IN THE FEDERAL SUPREME COQURT O NIGERTIA
HOIDEN AT TAGOS

Suit No.662/1953
F,8.C. 138/1956.

20 ON APPEAL from the JUDGMENT of the HIGH
COURT of the TAGOS JUDICIATL DIVISION

BETWEEN :
A.Y. OJIKUTU Plaintiff/Respondent/Appellant

- and -

OLATUNJI CHMOTAYO
Defendant/Appellant/Respondent

(Sgd.) 0.Jibowu
TEDTRAL JUSTICE.

Saturday the 23rd day of February, 1957

30 UPON READING the Record of Appeal herein and
after hearing Mr. A.0. Lawson of counsel for the
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134.

Plaintiff/Respondent/Appellant and Mr. A. K. I.
Makanju (with him Mr., S.0.0. Abudu) of counsel
for the Defendent/Appellant/Respondent: '

IT IS ORDERED +that this appeal be allowed,
judgment of the Court below and the order for
costs thereon be set aside and that judgment be
entered for the Plaintiff/Respondent/Appellant for
£20,000 and £500 cogsts in the Court belows

AND IT IS FURTHER ORDIERTD that the Plaintiff/
Respondent/Appellant be sllowed costs of this 10
appeal fixed at £128:

ANWD THAT the Defendant/Appellant/Respondent's
appeal be dismissed and that the Defendant/Appell-
ant/Respondent do pay to the Plaintiff/Respondent/
Appellant costs of this appeal fixed at 25 guineas.

(Sgd.) W.A,H. Duffus
CHIEF REGTSTRAR.

No. 25

ORDER ON MOTION FOR STAY OF FXECUTION

I THE FEDERAL SUPREME COURT OF NIGERIA 20
HOLDILN AT LAGOS

Suit No.662/1953
F.5.C., 138/1956.,

APPLICATION for an order for stay of
execution of judgment debt and costs
pending the determination of appeal.

BETWEEN s
OLATUNJI CMOTAYO Applicant
- and -

AJY, OJIKUTU Respondent 30

(8Sgd.) S.Foster Sutton - Monday the 1lth day of March,
CHIEF JUSTICE _ I957.
OF THE FEDERATION.

UPON READING the application for an order



Tor stay of coxccution of judgment debt and costs
pending the deternination of appeal, the affidavit
swvorntn on the 28th doy of Iebruary, 1957, filed
by the Applicant and the Counter-Affidavit sworn
to by the Respondent on the 1lth day of March, 1957
and after hearing Mr. S.0., Lambo (with him Hr.

AGJi. T, iakamju) of counsel for the Applicant and
Mr. A,0, Lawson of counsel for the Respondent:

IT IS ORDERIED that the application for stay
10 of execution be granted subject to Applicant enter-
ing into good and sufficient security for payment
of judgment debt and costs up to date to the satis-
FTaction of the Chief Registrar of the Federal
oupreme Court.

IT IS TFURTHIR ORDIRED that this Order should
be complied with by the 10th day of April, 1957
and that the Applicant do pay to the Respondent
costs of this application fixed at £6. 6. 0d.

(sgd.) W.A,H, Duffus
20 CHIEF REGISTRAR.

No, 26

ORDER granting FPIITAL LEAVE to APPEAL to
HER MAJESTY IN COUNCIL

IN THE FEDERAL SUERELME COURT OT NIGERIA
HOTDEN AT TAGOS

Suit ¥o.662/1953
F,53.C. 138/1956.

APPLICATION for an order granting final
' leave to appeal to Her Majesty's
30 Privy Council.

BOTYEEN :
OILTUNJT CHOTAYO Applicant
- and -
A.Y, OJIKUTU Respondent
(Segd.) 0.Jibowu Wednesday the 22nd day of
LCTTHG CHIBTF JUSTICE Mg 1957
OF THE FEDERATION. 2ey —JoLe

UFOIl READING +the application herein far an

In the Iederal
Supreme Court

No. 25

Order on Motion
for Stay of
Execution.

11th March,1957
- continued.

No. 26

Order granting
Final Leave to
Appveal to Her
Majesty in
Council.

22nd May, 1957.



In the Federal
Supreme Court

- No. 26

Order granting
Final Leave to
Appeal to Her
Majesty in
Council.

22nd May, 1957
- continued.
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order granting final leave to appeal to Her
Majesty's Privy Council from the judgment of this
Court dated 23rd Iebruary, 1957, and the affidavit
sworn Lo on the 4th day of May, 1957, filed by the
Applicant, and after hearing Mr. 5.0, Lambo of
counsel for the Applicant and Mr. J.lM. Udochi of
counsel for the Respondent:

CI7 IS ORDERED +that final leave to appeal to
Her Wajesty's Privy Council be and is hereby
granted,

(8gd.) F., Olawale ILucas
AG. CHITPF REGISTRAR,

Exhibit "Pp" ~ PARTNERSHIP AGREEMENT

ANl AGREEMENT made the 30th day of August 1952
BETWEEN ABUDU YEKINI OJIKUTU of Number 1, Jagun
Lane in the town of Lagos in the Colony of Nigeria
Contractor (hereinafter referred to as the party
of the first part CHRISTIAVA ADUKE YOUNG of
Number 22 Catholic Mission Street in Lagos afore-
said (hereinafter referred to as the party of the
Second part OLATUNJI OMOTAYO of Number 62
Wakeman Street Yaba Estate (hereinafter referred
to as the party of the third part and GEOFFREY
OSAYONAME OMORODION of 61, Qke~Suna Street in
Lagos aforesaid (hereinafter referred to as the
party of the fourth part PATTIENCE IIBUN ODOJUKAN
(hereinafter called the party of the fifth part)
WHEREBY IT IS AGREED as follows:-

1. The parties hereto will become partners and
continue as such together in the trade or
business of Produce dealers for the term of
years to be computed from the date hereof, de-
terminable nevertheless as hereinafter mentioned

2 The business of the partnership shall be
carried on under the style or firm of  THE
NIGERIAN PRODUCE ENTXERPRISES SYNDICATE on the
premises belonging to the party of the first
part situate at Number 8, Jagun Lane Lagos
aforesald or in such other places or place as
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the partners shall from time to time mutually
afree upon.,

The capital requisite for carrying on the
said business shall be advanced by the partners
in equal moieties, 7The parties shall satisfy
their liabilities to provide capital under this
clause by subscriptions of the sum of ™0
HUNDRED POUNDS each. DIach partner shall pay
the balance of his capital in cash to the
account of the paritnership business at The
Migerian Farmers and Commercial Bank Limited at
Tinubu Street Lagos on or before the day
of next.

The bhankers of the partnership shall unless
and until the partners otherwise agree Dbe the
sald bank of The Nigerian Fermers and Commercial
Bank Limited.

Each partner shall be entitled to receive out
of the gross profits of the business interest at
the rate of Ten pounds per centum per annum on
his or her capital for the time being in the
sald business, If in any year the gross profits
of the business shall be insufficient to pay
such interest the deficiency shall be made good
out of the gross profits for any subsequent year
or years.,

The pariners shall be entitled to the profits
of the said business in equal moieties and all
losses (if any) arising in such business shall
be borne by them equally unless occasioned by
the wilful neglect or default of either of them
in which case the negligent or defaulting part-
ner shall make good the same,

No partner shall draw for his own use any sum
of money of the said business until the consent
in writing of all the parties should have been
obtained in writing and such money if granted
shall be duly accounted for on each succeeding
settlement of account and division of profits
of the said business and any excess of the draw-
ings of any partner over his or her share in the
net profits for that current year shall be re-
funded.

Clerk's salaries, servants wages and all
other expenses and outgoing payable or incurred
in the course of the business shall be paid and

Exhibits
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Partnership
Agreement,

30th August,
1952

- continued.,
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borne out of the funds of the partnership,
apprentice, clerk, or servant shall be taken or
engaged in or discharged from the said business
by either of the partners without the consent

of the other of then.

10

A1l premiums and emoluments whatsoever re-
ceived in the course of the said business shall
be considered as part of the profits thereof

and shall be divided accordingly.

On the day of August in every year

of

the said partnership a full and correct account

in writing of all the partnership propert

¥

capital debts, credits, and effects shall Dbe
stated in books to be kept for that purpose and
signed by both partners and each partner shall
be concluded thereby unless some manifest mis-
takes or error shall appear therein and Dbe
notified to the other partner within 3 calendar
months next after the signing of such account
in which case such error or errors shall be

rectified.,

11. Proper Accounts shall be kept by the partners
of all moneys received and paid, all contracts
entered into, business transacted and all other
matvers of which accounts ought to be properly

12,

13.

kept in the said business. The partnership books,

deeds, papers and vouchers shall be kept in the
counting~house at the said place of business
and not elsewhere, and be open at all times
during the hours of business for inspection of
all the parties who shall be at liberty to copy

or make extracts from (but not to remove)
seme.,

The partners shall be faithful © each to
other in all their dealings and transactions
whatsoever in the partnership business and will
at all times during business-hours diligently
and faithfully employ themselves respectively
in the conduct and management of the business
and concerns of the said partnership and use

their best endeavours to promote and beneficial-

ly extend thc sanme,

the

the

Neither partner shall give credit or lend any
of the partnership moneys to any person firm or
company whom the other partner shall have pre-

viously forbidden him to trust or give any bill,

or security or contraclt any debt

on
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account of the gsaid partnership excep?t in the Bxhibitgs
usual and regular course of tho business Tfor
which their consent in writing should have becn nppn
obtained or compound release discharge or post-
pone any debt duty or demand to the said firm Partriership
or beconec bail or surety or enter into any gam- Agreement,
ing transaction or neglect to punctually pay
his or her private debts or do or suffer any- 30th August,
thing which shall be prejudicial to the 1952

10 commercial reputation of the partnership in - continued,

which casc such partner involved shall person-—
ally bear the loss and the same shall be
chargeable to his shares in the business,

14. 1lleither partner shall without such consent as
aforesaid sell assign or otherwise part with
his share or interest in the said partnership
business capital stock or effects or directly
or indirectly carry on or be engaged or inter-
ested in any other trade or business whatsoever

20 the 1like of this business of the partnership
business or knowingly or wilfully do commit or
permit to be done any act matter or thing
whatsoever whereby or by means whereof the said
partnership moneys or effect or his interest
thereon shall be seized attached extended or
taken in execution or prejudicially affected.

15, 1In case either partner shall become incapable
or incompetent to act in the proper discharge
' of his duties as such co-partner as aforesaid
30 or shall be guilty of any breach of any of the
aforesaid agreements or be convicted of any
charge of a criminal nature or commit any act
of bankruptcy it shall be lawful for the other
partners within one month after becoming aware
thereof to determine the said partnership by
giving to such partner at his last known place
of abode notice in writing specifying the par-—
ticular grounds of complaint and thereafter any
sum of money due to him under the partnership
40 business shall be paid to him.

16, If any of the parties shall die during the
continuance of this agreement the surviving
partners shall have the option of purchasing
his or her share of the business and shall pay
to the legal representative such dues.

17. At any time and at the entire discretion of
the partners the parties shall send overseas
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their representative or representatives for the
partnership business to make contacts at the
expense of the partners who shall render a true
and Tull account of his expenses and state in
writing a list of contacts so made and in the
name of the partnership.

18. Any partner or partners so sent abroad shall
indemnify the other partners against damages
for loss of life or any other injuries he mnay
sustain and same shall not be payable by the
partnership business as such journeys shall be
taken at the risk of the partner so concerned.

19. During such tours of the Turopean continents
he shall not be entitled to any remuneration or
bonus for loss of his jobs in Nigeria other
than the allowance granted him or her by the
partnership business,

20. During such tours he shall not unduly commit
the partnership business in any sum of money on
which the consent of the other partners should
not have been cobtained and shall not apply for
overaraft or incur any unnecessary expenditures
whereby the interest of the partnership business
shall be unduly prejudiced.

21, All business connection shall be made in the
name of the partnership and shall do his or her
utmost to promote the good name of the business
generally.,

22. All losses (if ahy) arising out of the busin-
ess transactions generelly shall be borne in
the proportion of 20% each.

23. The parties of the first and second parts
shall endorse and sign all cheques for and on

gghalf of the partnership business in the mean-~
ime,

24. Any partner undertaking such journeys as
aforesaid in para. 20 supra may extend his tour
to Luand Angola Portugal in the interest of the
partnership business,

25, On the arrival in Nigeria of such partner or
partners a true and correct statement of account
of journeys so undertaken on behalf of the
partnership shall be exhibited and signed and
same shall be kept in the counting-house of the
partnership business,
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26, A recorded ne

oting of the said partnership
husines:s uhd1 he

held once every three months.

27. 1f cny dispute shiall 2rise either before or
aftcr the expiration or determination of the
partnershin, bevween the partners or those
1”nw¢n‘ HddPT them touching or relating to the
construction of these presents or to the said
partnership property or effects or to any such
dispute or difference or the accounts, business
or tronsactitions whatsoever every such dispute
or difference shall be referred to the arbitra-~
tion of two indifferent persons and their umpire
to be chosen by the referees before entering
upon suci reference ol the awards of such
rererces or umpires snhall be considered as final
and legally binding. Such arbitration shall be

conducted in accordance with the Arbitration Act,

1889,

IN WITHESS whereof the said parties hereto
have hereunto sget their hands and seals the day and
year first above written

(Sgd.) A. Yekini Ojikutu
i 3. Aduke Young
" 0. Omotayo
" ¢.0.Y. Omorodion
" P.E. Odojukan

bt b b b b

SLENED SEATED AND DELIVIRED
by the within-named parties
in the presence of :- )

PROVIDED ATVAYS AWD IT IS HEREBY AGREED between

the said parties that the business hithertofore

carricd on by the party of the second part shall not

form part of this partnership business and all con-—-
tracts gsecured prior to the formstion of this
partnership shall hold good and stand in the undis-—
nuved nane of tiue parlty of the second part namely
CIRISTIANA ADUKS YOURG,

(Sgd.) A. Yekini Ojikutu
" 0. Omotayo
R ¢.0.Y. Omorodion
i ?.5, Odojukan.
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Exhibit "*JJ" - IETTER from Omotayo to
Hadam C.A. Young

Olatunji Cmotayo,
St. Paul's Vicarage,
Pinchley.

3rd Sepbember, 1952,
Madam C.,A, Young,
22, Catholic Iission St.,
Lagos.

Dear lMadan, 10
This is to confirm my cablegram of today's
date which reads:-
"Arrived Safely",

In orcder to facilitate my business contact
here I should be grateful if you will arrange to
furnish me with the following particulars and in-
formation as soon ag possible and by Air:-

(a) Syndicate ILetterheads. T omitted to collect
these from kr. 0.0.8. Ajayi. DPlease contact hiyg
and forward them to me, 20

(b) Mr. Wiess' receipt in respect of the amount
of £120 loan. I intend to visit Hamburg and give
him a surprise packet.

(¢) The full address of liessrs. lettallo Company
and that of ir. WViess,

(d) The addresses of those buyers of Piassava
and other Nigerien vproducts which you have in hand
at the moment.

(e) T am expecting the remit tance to me the
balance of ninety pounds £90 from the Syndicate. 30

I should thank you sincecrely for the grand
reception which you arrenged in honour of ny de-
parture from Nigeria. I am indeed mindiful of the
confidence you repose on me and I hope we shall all
be granted the opportunity of reaping the fruits of
our labour., You will kindly heln me to extend to
Messrs, O0jikutu and Omorodion and Mrs., Odojukan for
the part they also played in the function and other
arrangement in this matter.

I hope you will appreciate that I am unable to 40
write a separate letter to my wife, Iyalode. You
will do well to greet her and I trust she is in the
best of health. ©Ilease convey similar message to
every body in the house.

I should look forward to an early reply +to
this letter as I am thinking of proceeding to the
continent very soon.

Yours very sincerely,
(Sgd.) 0. CrOTAYO,
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Axhibit "eEv - TR from Frankel to
Omotayn DBres,

e 4 i St e ety = AT P et " S At S

B, THANKED
Export — TInvort

DBrool:'s Vharf,
A8 Upper Thames Street,

Televhone: Toondon, B.C.4.
Gentral 9328 Cables:
Central 4125 Murofrank,london

Ath September, 1952.

Messrs. Omotayo Bros.
5t, Paul‘'s Vicarage,
Long lanc,

London, N.J.

Dear Sirs
9

With reference to your enduiry today for 50
(£1fty) Bedford 5 tons Cab/Chassis we have pleasure
in making you the following offer, subject to con-
firmation.,

50 Bedford 5 ton CGab/Chassis, new, delivery
within 90 days shipment to commence during
December at the price of £707 (seven hundred
and seven pounds stg.) each nett f.o.b,

Tt is unacrstocd that this is the nett factory
price to us and that you will cover us for either,
a buying commission of 5% or divide with us equally
the nrofit you are making on this deal, We must
advise you that normally it would be impossible for
ycu to purchase Bedford ox Vauxhall vehicles except
through the United Afxrica Company, who are sole
distributors for British West ifrica.

Yours faithfully,

MOV/RR. (8gd.) B. IRANKEL.

Defendant's
Ixhibit
I!GGH
Letter fronm
TMrankel to
Omotayo Bros.,

4th Sepiember,
1952.
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Exhibit "IH" - ILETT:R from 0. Omotayo to

B, I'rankel

c/o 8t. Poul's Vicarage,
Long Lane,
London, .3,

5th Septenber, 1952,

Phone Idnchley 1746

(London)

Messrs., B. Irankel,

Brook's VWharf,

48, Upper 'Thames Street, 10
London, E.C.4.

Dear Sirs,

With reference to your lettver of <he 4th
September, 1952 we have to accept the offer of 50
Bedford Trucks 5 tons Cab/Chassis at £707 each fob,
and now look forward to your confirmation,

We welcome the idea of your charging us 5%
buying commission and we shall be prepared to pay
at sight in Jegos,.
Yours raitvhfully, 20

(5gd.) 0. COMOTAYO.

ixhibit "BB" - ILETTER fron Omotayo to McVicar.

PRIVATE & CONWIDTITTAT

Olatunji Omotayo,
3t. Paul's Vicarage,
Long Lane,
London, .3,

5.9.52,

Deayr Iir, licVicar,

This is to confirm my telegram of the
reading as follows:~—
"Arrived Safely",
I am happy to report that your brother has really
been very active as I expected and relying on your
reccrmendation., He was at the Airways Terminal,
and we have since met every dav.

Zid 30
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I coniirm your difficulty in connection with
transyort grd he made me nore certain of his inten-
tion to supply you with a Pord 'Prefect' as soon as
nossible., 1 coven remariked that you are a men with
very ripe expeilence and that you have been well
admired by thosc who come in contact with you. He
is really nleased 5o know that you are progressing,

Your nrother has been able to arrange a bulk
order of 50 Bedriford frucks 5 ton subject to con-
firmation «t 1707 each f.0.b. Delivery is to com-
mence during the month of December. It is agreed
that we are paying Messrs, B. Irankel under the
auspices of whom the contract is arranged, a buying
commission of 5%, You will be surprised to learn
that the U.A.C, in Migerin sells a truck for £1,150
and delivery is not even immediate. A prospective
buyer hag to be put on the waiting list for upwards
of about 24-%6 months. You may like to verify this
statement and perhaps make enquiry about the heavy
demand from Arab Brothers or any transporter in
Lagos., I have been on the list and pald the neces-
sary deposit since 17th January, 1950 and I am
st11) waiting.

The particular business which interest Iranlkel
is rubber. Your brother even told me that you
gquoted him 204 per 1b. C.I.F, B2. During my short
stay I realise that Inporters here desire to buy
but on the arrangement of heving the first sample
shipment in this country on consignment basis,
lessrs, Trankel have asked us for immediate ship-
ment of 5 tons each of grades A3 & B2 respectively.
Ve are yet to convince them to meet us with 75%
paymnent against documents, and at the price of 204
for B2 and 23d A3 C,I.T.

I estimate that we shall make at least £200
on each truck, i.,e. about £10,000. On the rubber
shipment I do not think we can loose up to £500 in
any event. I can assure that Arab Brothers or
$H1kalil ig in position to clear the whole consign-
nent on production of documents to ensure that the
trucks are on board.

I hope you will appreciate the need for immed-
iate reply in this connection, as I must be wary to
couniit Omotayo Brothers on this deal., I should ask
you to coniirm if you can arrange to ship on the
basis requested by them in Omotayo Brothers.,

Yours sincerely,
(Sgd ) ) O . O‘l‘v’IO T.kALYO O

Plaintis{'s
Ezhibit
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Exhibit nyw o~ IETTER from Omotayo to Ojikutu

Olatunji Ouotayo,
care ©Ot. Favl's Vicarage,
Long Lane,
Tondon, N,.3.

8th September, 1952,
girs,

I confirm the following telegram sent you on
the 6th:-

"Profitable contract available bulk shipment
rubber stop Buyer now opening credit for immediate
shipment 5 tons B2 5 tons A3 as samples at 20d and
22 Cif respectively Stop strongly advise syndicate
undertake trial subject future prospect ston con-—-
firm possible date shipment 100 tons Obeche Ififteen
pounds Iob Lagos cable reply",

Since ny arrival in this country, iessrs.Coker
and Somefun Manager and Trade LiaisonOfficer res-
pectively, and of the Farmers Benk, London have
conducted me round to interview Buyers and Brokers.,
Believe me, Nigerian Produce has not gained that
high demand which we thinkaof. The reason for this
being the disavpointment suffered by overseas buy-
ers who recelved goods not comparing favourably
with the samples sent to them from West Africa. In
consequence of this irresponsible act of our
people, Buyers here are only wiliing to buy on
consignment, or to act as agents, especially with
a firm yet unknown here in the realm of export. Ve
are yet to be informed that the overseas buyers
are suffering a great deal in that they have to
nay heavy damages and compensation each tuno this
sort of anomely happen.

The sanmple shipment now asked for in the
telegram is For 5 tons each of grades B2 & A3 and
at 20d & 224 CIF, There is prospect for a large
order if we are able to build up the necessary
trade reputation. A Turopean customer to whom I
have shipped tinber and sees nothing to complain
about assisted me in ny contact and he is respon-
sible for this contract. The order for 10C tonc
of Obeche is very urgeontly required and I should
be too happy to hear whal the Syndicate is d01ng
in this connection too.
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Lir. 3uonerdut «lso intvroduced me to the Chair- . Plaintifi's

man of the West-ilinistor Chamber of Commerce, lir. Lxhibit
Horman nloyd. He consirmed that they have resolved
to act only arz agents and that wlhen NWigerian ship- ny

s

perg ave avaere of their reoponnsibilivics, they can
talke risks, e omua now lies on us to prove our

mettlc Letter from

Omotayo to

T . ; jllaitu,
Iy tour of the continent of Turope has gov to Ojilaate
be delayed a bit for purposes of confirmation by
3 3
those who are to put ne through over there, liger- ?g%2Septembgr,

iem Parmers and Commercial Bank, London wrote to
opuyers in Iolland and Germany and I am expected to
crogs over around the end of this week. Similax
correspondence have keen put forward to Paris and
Torway and T hope 1 shall cover other important
centres dvring the tour.

- continued.,

I expected the remittance through the Farmers
Bank of the £90 which the Syndicate promised to
send o me, The Banlz says that they have no such

-news Tor me., YWill you be good enough to forward

the money ags soon as possible; I only wish I could
have it before I proceed to the continent.

Timber: Apart from fthe 100 tons referred to in my
cablegram, there is furtlhier demand for Obeche at
£15 per ton T'ob Lagos. Payment by letter of credit
for 80% and balance on arrival of goods in UK,
Before I left Migeriz, Obeche was sold for £11.10/-
snd the price muint be less in Benin--Sapele, If you
find this reasonable to accept; please let me
know immediately. At the rmoment I have nol got any
price higher than this in London.

Iron Sheets: Please let me know if you are inter-

ested i1l this offer: 8' x 6! x 8/3" 36 gauge
£152,2.,% per ton CIP; 34 gauge £144.12.23 32 gauge
£1%7.2.8, Cement £10.6/- per ton CIF Lagos the
usual BSS 1271957,

If you have other items of goods in which we
mey deal, please give me information about their
selling prices so that I may not snatech at a too
hizh offer or refuse any at competitive prices,

I now look forward to your comments and early
reply, :
Yours faithfully,
(8gd.) O . CMOTAYO,

My Tondon CABIZ: ADDRESS :—
"ITHIDIREG LONDOIM
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Exhibit "Y" - IETTER of agreenent from
Omotayo to Brandler &
Rylke.

v v manm

Copy of ILetter from
Omotayo Brothers
62, Wakenan Street, Yaba.
26th September, 1952,
PRIVATE & COWFIDIN TIATL

llessrs. Brandler & Rylke, Ltd.
64, Campbell Street,
LAGOS.

Dear Sirs,
BEDFORD TRUCK ORDER, (ix~ISRANL Quote)

Shipment of 50 - 5 ton Cowl-Chassis,
long wheel-base, without Cab.

I write to confirm the scveral conversations
held between Mr. Brandler, iyself and Mr. McVicar,
and hereby confiyrm an agreement reached between
ourselves regarding the purchase, shipment and
marketing of the above.

It is therefore agreed as follows :-—

ORDER : The order has been placed by me with
' Hessrs. B. Frankel, of Brook's Wharf,

48, Upper Thames Street, London, £.C.4.,
who state they can obtain the trucks from
Bedfords out of the quantity allocated to
Israel, and not taken up. This Tondon
House will require 5% of the ¥,0.B. value,
on shipment as their commission.

JTHEANCE: liessrs. Brandler & Rylke, ILtd., have
agreed to finance the whole transaction,
on the following terms.

(1) Letter of Credit will be opened immedi-
ately on evidence seen by me, +that the
trucks are available for shipment, It
wiil be for me teo ascertain the quanti-
ties ready for earliest shipment for this
order true cost F.0,B., and the name of
the shipper. The valuc of the Letter of
Credit will include the 5% due, as
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(1iv)

PROFITS ¢

]."iE) L]

commiisosion, to Messrs,., 3, rankel, Letter
of Credit will oo negotiated by benctic~
inrics on production of shipping docuwiicnts,
vogetiier with he Tactory Desoatch Mote
from Bediordts,

In ony chipment the Bills of Lading will
he splitv in two, in order to facilitate ny
t?kinf up on ar“ival of shinmnnt at Lagos.

q1pment of il order 1n"6ne 1ot the B of
Lto w4l be divided proportionately.

It is sy intention Ho take up docunents
for as nany trucks as I am able, before
they are landed. But it is agreed that,
should I not be able to do this, Messrs.
Brardler & Rylize, Ltd., will carry these
documents not taken up, and continue to
finance the landing of thesc remaining
trucks, clearance through Custars, and
assembly for sale on terms agreed here-
under for this additional financial
accommodatinn,

Having regard to the unauthordox nature
of thils transaction, thav is to say the
transference of Bedford'!s export quota of
1952 from a iiiddle Last territory to a
Vest African territory, already covered
by a sole agency, I will maxe 1t my first
pusincss in Londou to -

(a) iiake surec of thig shizment on TF,0.B.
terms, by sone 1om' of 1rr evocable
confimation in writin

(b) Obtain the earlicst Dossible shipment
of the trucks.

(c) Obtain the right type of truck, as
already discussed -~ i.e, 0LBS, long
chassis, right-nand drive, Mo Gab & c.

The division and allocation of profits on
this venture have been agreed as follows:-

By virsue of their undertaking the whole
of the finance of this transaction,
Messrs, Brandiler & Rylke, Ltd., will re-
ceive either -

(a) T7%% of the total C.i.f. value of the

Plaintiffts
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hereunder before witnesses I am known to, and
respectfully request you to do likewisec,

Witness
Witness
Witness

150.

documents 1 take over, before the
trucks are landed, as a fee to cover
their financial assistance and risk

thereto.

or (b) 33Y/51d% of the profits gained on the

sale of trucks, after landing, assem-
bly and testing. The costs of +this
being undertaken by iessrs. Brandler
& Rylke, Ltd., and the costs Dbeing
added to the c.,i.f. value in order to
arrive at a true cost per vehicle
before sale,

Messrs, Brandler & Rylke, Ltd., re-
serving the right to request a fee,
as stated in (a) above, i.e., 75% on
the total finance employed to assembly
and ready for the road, ex-garage, oOr
33/31d% as already stabted and which-
ever 1is the greater,

or (c) 50% of the profits gained on the sale

of vehicles assenbled and sold by
them to thelr owa customers., Iiessrs.
Brandler & Rylle, Ltd., reserving the
right to assemble and sell 50% of the
vehicles bought and shipped under this
contract.

EXPENSES : A1l sccounts of this transaction will be

kept by Messrs. Brandler & Rylke, Ltd.,
and all direct expenses (that is to say
all direct expenses made in connection
with the physical and financial handling
on this one particular transaction, from
paymnent on shipment - including 5% com—
mission - to assembly in Legos and
delivery to the buyer) will be chargeable
to the cost of the vehicles, before actual
profit is ascertained and apportioned., It
is also agreed that 504 of ny return air-
passage from London, undertaken specifi-
cally on account of this tramsaction, will
be borne out of the profits made by lMessrs.
Brandler & Rylke, Ltd,, and paid to me, as
and when the transaction has been satig-

factorily concluded.
To make this agreement binding I am signing

o=

Yours very truly,
(AYINKER ?)

Felix Stores Signature 0. Omotayo
W, BFdmundson §;qnature Jd.lts Brandler
W.E, McVicar.
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Txhibis 8" - CABINGRAMI from Omotayo to Ojilkutu.

O¥T'ICE OF ISSUE

54.
Circuit Clericta Time C 2% W LTD.
Tame Received 29 Sep 52
M1 56 Lagos.
19 QP755 D LOWDOW  40/37 29 1348

= URGIAIT = YUKINI OJIKUTU 8 JAGUNLANE TAGOS =
TWEIVE VEHICI®S ASSEMBLED ATREADY IFOR IMMEDIATE
SHIFMENT FRICY SIXHUIDREDANDSIXZTYSEVEN POUNDS
FREIGHT INCTUDING ALL CHARGES ONEHUNDREDANDIIFTY
POUNDE RUMIT TiDIEDIATELY FIVETHOUSANDAND THREE
HUNDRTD POUIDS DEPOSIT DELAY DANGEROUS SELLER
UNSATISTIED MY INABILITY TO DEPOSIT NOW = OMOTAYO.

Exhibit """ - CABLEGRAM from Omotayo to McVicar

ISSUING OFFICE

Circuit Clerkts Time 123
ame Received C. & W. Ttd.
30/1IK TAGOS.
TAHL184 LPH602 TONDON 61 29 1853 =

LT = NCVICAR HOTEL BRISTOL TAGOS =

TPACTORY COST CHASSIS OFLY L 667 TREIGHT
QUOTATIONS FROIM SHIPPING AGENTS HOGG ROBINSON AIND
CAPEL CURE 199/6 PER TON INCLUDING AIL CHARGES CIF
13 AVATITABLE »OR IMMEDIATE SHIPMENT BUT AS FRENDEL
VATTS 15000 DEPOSIT AGAINST ENTIRYE PIPTY PAYMENT AT
SIGHT AGATHST DOCUMENT AT TAGOS TFOR BACH SHIFMENT
BHAVE SEEN FVIDILNCE MYSELE EXPECTING REMITTANCE
WEDINESDAY = (NMOTAYO,
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Cablegram from
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1952.
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Plaintiff's Exhibit "C" -~ RECEIPT issued by the
Exhibit Mational Bank of MNigeria for
- 55333 01806-
HCII

Recelpt issued TR T A AT (AT A T OF T -
by the National THE IMATIONAL BANK O NIGERTA TLIMITED
Bank of Nigeria .
L_td. fOI‘ . I\IO » 4‘931 'y
£53%3.18.6,

Received from Yekini Ojikutu Tsq.

1st October, The sum of IMive thousand three hundred thirty

1952. three pds. 18/6d l
On account of T.7, London,
Amount £5500, - -
Exchange 33, 5. 6
Cost of Cable ~e15. =

£5333.18. 6d.

1 Oct. 1952,
cs cee s e Cashier

Wational Bank of Wigeria ILitd.
Contra
Cashier
Lagos.
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wxhibit DY ~ LIPR from Ojikutu to Omotayo

Bt e ¢ e M e - e e s

AJY, OJIXUTU
(teneral CGontractor)
(Dealer in Cattle and Ranms, Timber Merchant etc.)
Chairman, The Lagos VWholesale Butchers'! Union.
D.0.5. Ajayi Esqg.
Personal Secretary.

1l, Jagun Lane,
T.agos, Nigeria.

2nd October, 1952,

Telephone 1o, 761
P.,0, Box No.

Branches :~
Ibadan, Minna, Zonlkowa,
{aduna, Kano, ITguru,
Jos, Poriuisloum, Tuntuwa

& Daudawa,

tir, Onotayo,
Long Tane,
London .3,

Dear Wr., Omotayo,

I have to refer to your cablegram of the 29th
Sept. and mine of the lst inst. TFrom these you
would gather that a sum of five thousand three
hundred pounds sterling has been deposited with
the Head of Office of The National Bank and in-
structions vassed to thelr branch office o make
this availeble for the purposes required as a
deposit against the shipment of fifty Bedford

Chassis without Cab, Brand New, part of which,
according to you are ready for immediate shipment.
I am confident that you will make the best out of
the job.

I shall be expecting your cablegram regarding
shiment, stating the quantity shipped and the
name of the boat TROVIDED all cannot be shipped
at a time. It nust be clearly bornc in mind that
collections must be through the National Bank here
and the lorrics consigned to me personully as here-
under s—

A.Y, Ojikutu, 1 Jagun Lahe, Lagos, Nigeria.

IV nust ve again be stated by me that the
lorries nust be brand new and not reconditioned
ones and are fully insured to their destination
here,

Defendant's
Exhivit

npn

Letter from
Ojilutu to
Omotayo.

2nd October,
1952,
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154,

According to your cablegram, you stated that
twelve Bedford Torries are assembled and ready for
shipment., I cannot fully understand this and the
word "assembled" used by you either they have been
cased and ready for shipment or they have already
been fitted as lorrieg ready for service. But I
must suggest this that they should be packed in
cases rather than uncased so as o save space and
cut down considerably the freight dues,

Vhatever the case might be, you will please
use your discretion.

Either before or when returning from the con-
tinents you can pass to Germany and see whether
what could be done there about lorries, particu-
larly BEDRCORD, s this lorry is in general demand
here but do not forget to state whet kind of
lorries they can offer for HWigerian Markets either
new, reconditioned or otherwise, Please quote
different prices and freight delivered TLagos.

IN LOMDOY, it is ny desire thov you get in
touch with the Minister of Food as to the contract
of supplying frozen pork to then at minimum rate
of 30 tons per monith sterting anytime. I want
thelr quotation #,0.,8, Lagos. It must be here
stated that I have complied with all the reguests
of the Medical Officer of Health here governing
sale of frozen pork outside Nigeria and I have
the permission of the govermment to deal in such
lines abroad. Tor your pevsonal direction, I here
state the prices at which these commodities can be
supplied are from 2/7 - 2/9 per 1b.

I have implicit confidence in your trade
ability but must state that you should not disclose
the prices untvil your views are heard and their
prices known. DPlease obtain the highest quotation
of the Minister of PFood and cable me for confirma-
tion. If their gquotations are on ¢ and P then that
will be far different from the above cuotations.

At any rate, try and obtain quotations for f.o.b,
as well as c,i.f. .

The pork will be well vrapped in white clean
stockinnett before delivery to the steamer covered
by government certificate of cleanliness and fit-
ness for consumption attached o each side of pork
?idis will be delivered minus the head and fore

eet.

TURKEYS. I am also in a position to supply frozen
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turleys for Xmas and I invite their quotations Defendant's
through you. They can be supplied in weights of Exhibit
approxiaately 10 lbo and upwards per bird quota-

tions for diffcerent lines as hereunder should Dbe "pn

stated, nanely:-
Letver fron

i) Prices for turkeys, plucked an rawn an jikutu to

(i) Pri f sl , Dlucked da d d Ojikutu t
quantity required. Omotayo.

(ii) DIrices per 1b of whole turkey undressed and iggZOctober,

frozen at the minimum weights of 10 1lbs and .
upwards per bird. ~ continued.
You should sec whether there are markets for
these lines in the continents and if you are in
difficulty in locating the Ministry of Food during
your continental tours, please consult with the
British Representatives ovexr there.

I an also in a position to supply any quantity
of sheer nuts and can forward samples by air, I
can supply either ILondon or the continents if quo-
tations are encouraging at minimum price of £25 per
ton, and upwards. 1 am laying particular stresses
on your interviewing the NMinister of Pood in London
and engage in personal discussions with him before
proceeding to the continents and then report results
by cablegrams.

T may mention that there is an african in the
person of Mr. Oki working at the office of the
Ministry of Food, but would suggest that you do not
recspect his opinion about what is obtaining in their
department UNTIL you get personal contact with the
Minisver.

7ith very best wishes for a successful tour.
Yours faithfully,
- (Sgd.) A. YBKINI OJIXUTU.
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A

EXhlblt "Er -~ ITHTPER from Omotayo to Ojikutu.

Olatunji Omotayo.
c/o St. Paul's Vicarage,
Tong TLane, PFinchley,
LONDON, W.3.
3rd October, 1952,

Councillor A.Y, Ojikutu,
8, Jagun Lane,
Lagos.

I confirm the follow1ng cablegramns and your
reply yet in hand:-

29th Sept. Miwelve Vehicles Assembled
Already Tor Immediate Shipment Price £667
Treight Including All Charges £150 Remit
Tumediately £5300 Deposit Delay Dangerous
Seller Unsatisfied My Inability To Deposit
Now"

Yours 1lst Oct. "Demend Wational Bank Tivethousand
Threchundred Pounds Letter Followsh

On arrival the suppliers felt disappointed in
that I promised them before I came home that funds
will be available to them on VWednesday the 24th
September, and I was unable to fulfil this promise.
It came out that I have no intention of talking up
the lorries when I could not again produce the
money when I came to London. On the whole I con-
vinced them that I had certvain documents to exchange
for wmoney here, while I sent you my first telegram
as above, Your immediate reply by cablegram was
appreciated, but I was at a great dilemma when both
the NWational Provincial Bank and the French National
Bank said there was no instruction from National
Bank of Nigeria., I was at these Banks with the
Director of the Supplying Company. As you are
aware this people are not the manufacturers of
Bedford, but they are buying agents., is led to
ny telegram of yesterday whicli reads: “Money Not
in London Bank Anxious You Ixpeditet, I was at
both banks this morning and I had similar reply
eand so I could not make my way to their office.

At the moment I am perplexed over this issue and I
svill look forward to whatever news you have for
me.,

Thanking you in anticipation of an early reply.
Yours faithfully,

(Sgd.) O. QHOTAYO.
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Iixhibit "I51" - LETTER from Orchard {o
B. Frankel & Co,

VAILTALT 1T0TCRS LD,
LUTOI BLDS.

Telegrans
When replying nlease quote: CARVAUX 7TELEX, LUTON.
- Oux ref: GOI/AQ/BD. Telephone
Your Liei: Nunbeir 3400 Lutson

extension no.

7th October, 1952,

Messrs, D. Frankel & Co.,
48 Upper Thames Street,
LOMLOIl 1,C.4,

Dear Sirs,

This is to confirm our meeting of yesterday's
date concerning the supply of 30 Bedford 5 ton
long wiheelbvase chassis cabs to left hand drive
specification,

Inclosed please find, therefore, our official
quotation covering the supply of these units in
both boxed and unboxed condition delivered to
London Docks, Also vwe are forwarding for your in-
formation the approximate C.I.7. price for units
delivered in boxed condition to Tel-Aviv.

As agreed if we are to deliver to your own
forwarding Agent in London for eventual shipment
we would require a letter of credit for the
required amount valid until 31lst Januery 1953, and
which clearly states (payment against MessrS.ce...
forwarding Agent (signature on documents). It is
also understood that as payment is to he made in

British Sterling you will obtain a C,D.3 which must

of course be supplied to the forwarding Agent to
2llow shipment to be effected. As we must provide
proof of shipment to the Customs & Excise Authori-

ties it is essential that you supply us with copies
of Bills of Lading when the vehilcles are completed.

Ve trust, therefore, that the policy outlined
above will be found clear and we now await your
final confirmation with regard to drive and deliv-
ery which you have given us to understand will be
made available to us within the next two or three
days.

Asguring you of our best attention at all
tines,
Yours faithfully,
VAUXHALL MOTORS LIMITED.
(5gd.) A. ORCHARD
Irc. Export Sales Division

Plaintiffts
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Exhibit #*LL2" - IETTER from Orchard to
B, FRANKEL & CO,

VAUXHATLL 1MOTCR: ITD.

Telegramsss CARVAUX: LUTON. Kimpton Road,
Pelephone: Iuton 2600 LUTCON Beds.,
our ref G601/A0/SD. Date Tth October 1952

Messrs. B, Frenkel & Co.,
48 Upper Thames Hireet,
LOMDON, L.C.4.

Your encuiry T Reb. No. Dated

e s i et

Dear Sirs,

With reference to your above enguiry, we have
pleasurc in rendering our quotation in respect of
the undermentioned vehicles subject to the terms
and conditions detailed herewith

BEDFORD 5 TON CIASSIS CABS (QUANITITY 30)

To supplying

1 only Bedford 5 ton long wheelbase Model OLBC
chassls cab to standard export left hand drive
specification but fitted with 7.50 X 20 -~ 10 ply
tyres fromtand 8.25 ¥ 20 - 12 ply dval rear sand
spare in lieu of standard and fitted with double
acting shock absorbers front and rear.

Complete unit prepared for unboxed shipment and
delivered to London Docks for the sum of (includ-
ing 10% discount) £673.12. 04 in primer.

BEDFORD 5 TON CHASSIS CABS (QUANTITY 20)

To suprnlying

1 only Bedford 5 ton long wheelbase model OLBC
chassis cab to standard left hand drive export
specification less standard tyre equipment, but
fitted with double acting shock absorbers Front
and rear.

Completed unit prepared for shipment in double
unit boxing condition and delivered ex.works {(in-

cluding 10% discount) for the sum of &574, 5. Cd.

Approximate Insurance & Freight

delivered Tel-Aviv £07.15, 0d.
Total C.I.F. £642, 0. 0d.
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DITIVIRY ¢

————— e e et

A1l vehicles vwill be available for shipment
November 1952 production,

RS AND CCHDITIQNS .

It is undewvstood and agreed that the price
quoted above is approximate only and that the
actual price to be paid For the vehicle will
be the price current on the day vhen the
vehicle is delivered in C,I.%. contract, the
price to be paid is the C.I.¥. price current
at the time of chipment.

In the event of cessation of Manufacturer or
supply of the wvehicle, whether the time for
delivery has arrived or not, Vauxhall Motors
Ttd. shall be at liberty to return any deposit
paid and declare this contract to be at an end
without further liability.

Vauxhall lfotors Itd. reserve the right to
alter the design, construction or eguipment of
vehicles without previous notice, and the ve-
hicle ordered may be supplied with or without
such alteration.

The time of delivery is not guaranteed by
Vauxhall ioters Ltd. but every endeavour will
be made to secure delivery of the vehicles on
the estimated delivery date or dates. Vauxhall
liotors Ltd. will not be liable for any damages
or claim of any kind in respect of delay in
delivery or any claim arising thereupon.

for VAUXHALL MOTORS COMPANY,
TIMITED.
(Sgd.) A. ORCHARD

FXPORT SALES DIVISION.

In. 88/2:

Exhibit "I — CABLUGRAM from Omotayo to Ojikutu.

P WmTE e tmree e o o a—

626 TPHETS LOMDON 11 8 2132

= OJIXUNU 1 JAGUNTANE TACOS =

PORTETON ALL QICHT LETYER ROLIOVS

OI0MAYO,

- e . s g
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Exhibit "G" - IDTTER from Omotayo to Ojikutu

Olatunji Omotayo,
S5t. Pault's Vicarage,

Tinchley,
London, MN.3.

gsh October, 1952,
Councillor A.Y. Ojikutu,

1, Jagun Lane,
Lagos, Nigeria.

Dear Sir, 10

- This is to confimm the receipt of your regis-—
tered letter dated the 2nd inst., and cablegram of
the 8th also, and my cablegram of the 8th reading
as follows:— M"Position Alright TLetter Follows'".

The position of the Trucks order is that
lessrs, Frankel got authority to buy the quantity
allocated for Israel which country is unable to
pay in sterling., This order has been confirmed by
llessrs. Vauxhall Iotors the makers of Bedford
Trucks to ilessrs. Praenkel wno is buying on my be- 20
half on a commission of 5%, They (Frankel) have
bargained with the shipping company who promised
shipping space for Wovember. Ve are still press-
ing other shipping companies as I urge that ship-
ment should be made immediately as I have promised
many of my buyers that shipment will be made in
October. At the moment I can only confirm that
shipping space is available for ovember, If we
succeed earlier than that, I shall let you know.

. There is another one important point which I 30
pught to make you aware of, as you are aware, we
cannot at any time get straight supply for West
Africa as the U.A.C. have the monopoly to import
Bedford that way. The buying of Israel allocation
makes it imperative that we must take the exact
goods reserved for that country. Hence the trucks
are gll left hand drive end with cabs. We are at
the moment trying to persuade Vauxhall to supply
those without cabs, although the price 1is the sanme
as 1 quoted you, I hope they will agree to this 4.0
suggestion because they will have the cabs to their
advantage,
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I you are not in arrcecement to this, nlease Plaintiff's
let me lmow in time., According to the agreement Exhibit
simed by the Vauwxhall and Frankel which I have ———
seen, it ds likely we reccive between 12--30 trucks NGt
in Movenmver. 1 shall post you a rhoto copy of
thiz agreement as coon as it is ready. Letter from

Cmotayo to
in order to show you the exact type of trucks Ojilutu,.
which I have negotiated for, I enclosed herewith a
loaflet and I am sure this must be the kind you 9th October,
nave in mind when scnding your cable of the 8th. 1952

~ continued.

PORKS, TURKEYS AID SHEAWUTS: You requests
for these articles recelved my Iimmediate attention.
I have interviecwed the department ccncerned,
According to them, tvhey have permanent contract for
supply of the first two from Australia and New
Zealand and other countries and have been directed
to certain Brolker in Tondon for the last one. At
any rate, I have been asked to present a written
firm offer on the items I can supply in 1large
quantities. You will therefore post your offers
to me for presentation to them.

I shall proceed to Holland and Hamburg this
evening and hope to be back in London by next
tonday,

Please extend my good wishes to all concern,

Yours faithfully,

(Sgd.) 0. OMOTAYO.
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Plainfiff's Exhibit "UP" — IETTER from Cmorodion to
Exhibit Ojikutu.
HFFI!
c/o Hotel Franfort
Letter Irom Rua De Santa Justa,
gﬁo5§§igﬁu ' Iisbon, Portugal.

i Oct 2,
17th October, 17th October, 135

1952. A.Y. Ojilkutu, Esq.,

Chairman,
Nigeria Produce Enterprises Syndicate,

1, Jagun Lane, ~ 10
Lagos. '
Dear Sir,
T received few days ago a letter from Mrs.
C.4., Young, a co-Director of our Company in which
she enclosed a copy of her letter to you regarding
the proposed importation of Bedford Lorries from
the United Kingdom by Mr. M.0. Omotayo.
I wish to inform you that I whole-heartedly
support her move in objecting to it.
To the best of my knowledge, our infant com=— 20

pany is not financially strong to embark upon such
enterprise and we are not interested in raising any
loan for the importation of any Bedford lorries.

To be frenk with you, £5,000., (Five thousand
vounds) is not a small amount and as our company
has got no 5,000 pennies is useless committing
ourselves,

If you are keen in pursuing this business
further, please note that it should be done in
our own name (A.¥Y. Ojikutu) and not in the name 30
of "RIGLRIA PRODUCE ENTERPRISES SYNDICATEY.
I am happy to inform you that am pushing
ahead successfully and you will hear again from me
in the course of few days.

You will be now have received the Rubber Con-
tracts which I have since forwarded to you.

Yours faithfully,

(Sgd.,) G.O. OMORODION
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Fxhibit "H" - TOTTER {rom Omotayo to Ojikutu. Plaintiffts
S Bxhibit

fnrn
Olatunji Omotayo, H
c/o 8t. Paul's Vicarage,
Long Lane,
London, 1.3,

20th October, 1952,
20th October,

Councillor A,Y. Ojikutu, 1952
1, Jagun Tane, *
asos,

Tetter from
Omotayo to
Ojikutu.

Dear Sir,

This is to report that I returned from the
continent of Lurope yesterday as relayed to you in
1ny cablegram which recads:-—-

"Returned to London".

I nave since phionecd to contact HMessrs.Prankel
in respect of those Bedford Trucks. They have
given me appointment for further interview with
them on Thursday 23rd October. I shall report to
you immediavely after the interview, and I do hope
to be able to confirm the exact day when I propose
to leave TLondon for Nigeria,

I visited Amsterdam, Rotterdam, Hague, Utrecht
and Hemburg. The Journey is very pleasant indeed,
but I repgret to report that many of our people have
already spoilt lMigeria's name all over the continent, In
Ingland the position is a bit fair in that our
people find 1t difficult to dupe them. There are
various complaints from different buyers and ex-~
porters about the conduct of the Nigerians. They
have lost ruch that they now conspire never to deal
with Wigerians unless they are prepared to open
letter of credit. They have nuch to say against
our exvorters as well as for the unmarketable stuff
which arrived in continental countries from
igeria.

I do not Tforget your enguiries regarding those
commodities you are desirous of supplying, but the
people of the continent are not dealing din such
lines, I have written once again to another branch
of the Ministry of Supply while I am waiting for
your firm offer in respect of the first contact.

With my best wishes +to all.

I remain,
Yours sincerely,

(8gd.) 0. OHICTAYO.
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Txhibit "KM - IBETMR from Omotayo to Frankel

s

OMOTAYO BROTIIIERS
(Regd. in Nigeria o, 17073)
General Merchants

62, Wakeman Street,
P.0, BOX 113,
YABA, NIGERIA.

Cables and Telegrams:

< 3 reply to:
TOMOTAYO, TAGOS. Please Teply to
Telephone: c/o St. Paull's Vicarage,
i ) Pinchley, 10
%gtrRﬁgéo Tordon, N.3.

24th October, 1952,

Messrs, B. Irankel,
A8, Upper Thames Sireet,
London, E.C.4.

Dear Sirs,

This is to acknowledge the receipt of the
photo-copies of correspondence Ref 601 A0/SD  of
7th October, 1952 together with the two enclosures
of the same reference, 20
Yours faithfully,

(Sgd.) 0. CHOTAYO.

Exhibit “J" - IETTER from Ojikutu to Omotayo

27th October 1952,
Mr., Olatunji Omotayo,

-¢/0 St. Pauls Vicarage,

TFinchley Iondon N.3.
Dear Sir,

Turther to my cablegram of even date: your two
letters and cablegram were received with thanks, 30
It is a pity that Pork and Turkeys were not re-
quired by the Ministry of Food London, I hope you
will be able to make a successful mission  with
other Ministry mentioned in your last letter.

The price for Trozen Pork will be 2/8 per 1b
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L.0,b, Laros vrapped in stockinette with every
certificate of Titnesc for human consumption from
the iledical Officer of Health attached to each
side of pork.

surkeys at 6/6d4 per 1b f.o.b. Lagos Plucked
and wrapped as well at a minimum weight of 11 1bs
upwardos,

Gtood quality beef in sides at 2/- per 1b beef
hinds alone at 2/2 per 1ib f.o.b, Lagos all wrapped.

Ve are in »nocition to supply 30 tons of Pork
monthly at the minimuwn also 800 Turkeys for
Chrisftmas and if so required 150 Turkeys monthly
as a contract. Please contact any Ministry of
supply interested and cuable me either their accept-
ance of our prices or their counter offer antici-
pating your cable latest 31lst instant. All your
activity ana efforts are well noted and appreciated.
We can supply 30 tons of beef in sides or 20 tons
in hinds also monthly at a minimum,

The photozraph of the Bedford Lorry in your
first levter meet ny expectation and satisfaction,
you could not have done better, You need not worry
about the ceb let the lorry be shipped with cab as
they are required like that in ILagos and since the
lorry arc built up to be lefties =0 nmuch the better
but Lry all means to see that as many as possible
arc shipped ecarly in November if not all Dbefore
your departure from U.K., I am sure that you will
nmalre solid arrangements for the early shipment of
what may be left behind after you have left., Ve
are all anxious as well as the customers to receive
the invoice also the lorry in reality. Once more I
thank you very much and I am still expecting to
hear from you of any further offer of good business
on any line what so ever after your discretion.

Yours truly,

(8gd.) ?
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Exhibit "I" - IBTIER from Trankel to Ojikutu

B, FRANKEL
Export-Import.

Brook's Wharf,
48 Upper Thames Street,

Telephones: London, E.C.4.
Central 93828 Cables:
Central 4125 _ Purofrank, London

15th Hovember, 1952.

A.Y,. Ojikutu, Esc.,
1, Jagun Lene,
TAGOS, Wigeria.

Dear Sirs,

I hereby confirm my acceptance of your order
for 30 Bedford “rucks, long wheelbase model OLBC
Chassis cab, at factory price of £67%.,12.04 de-
livered London Docks, plus 12¢% plus 5%, represent-
ing agreed commissions to be paid to nyself and my

Agents.

Delivery will take place within 60 daye of my
recelving the sum of £15,000 to augment the £5,000
already aclmowledged vy me, which I will take at
30/50 proportion of the overall comtract for 50
Trucks, and credit you with the sum of £3%,000, for
the above mentioned 30 Trucks,

I hereby undertake to indemnify you against
any loss or losses whatsoever that may arise from
this deal through my inability to deliver to Lagos
Port.

As soon as shipment will commence you will
have to cover me For the difference in the sum re-
ceived and the final C,I.P. costs., It is understood
that part~-deliveries are acceptable.

My Bankers are liessrs. Barclays Bank, Ltd.,
232, Bishopsgate, London, #.C.%, to vhom enguiries
can be made to your satisfaction.
Yours faithfuily,

(Sgd.) B. IRANKED.
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xhdbit "AY ~ IWTTER from Omotayo to Ojikutu

OLOTAYO BROTHTRS
(Regd, in Uigeria Ho. 17073)
¢G:eneral Merchants.

62, Wakeman Street,
P,0., Box 113
Yaba, Nigeria,

Gables and Telegrams: Please Reply to:
fonovayo, Lagos. ?,0. Box 113,
Telepnone: Yaba,

Our Ref: $00/00 15th November 1952,

Your Rel:

Councillor A.Y. Ojikutu,
1 Jagun Lane,
Lagos,

Dear Sir,

Pursuance to the meeting held yesterday the
14th instant at your residence 49, Idumagbo Avenue
Lagos between yoursclf, Mr. B. Frankel and the
writer in his representative capacity as the Mana-
ger and Proprietor of lMessrs. Omotayo Brothers and
with reference to the 30/50 Bedford Trucks thereat
discussed and against which you have alrcady sup-
plied the sum of £5,300 ( Five thousand and three
hundred pounds) sterling £5,000 being deposit
against the deal and £300 being part of my expenses,

As alreody mutually agreed upon, it will be
your responsibility to finance the execution of the
deal from the beginning to the time the Trucks were
sold on arrivel in Tagos, '

T on ny part responsible for rendering to you
aceurate account of &all the expenses that may be
incurred to bring the deal to a successful end,

Inclosed herewith please find the signed
acceptance of the order for the 30/50 Redford
Trucks by My. B. Frankel for your retention and
acknowledgnent,

Perhaps you will be good enough to signify to
us in writing per return your acceptance of +this
proposal or any other proposal you may have in
view,

I remain,
Yours faithfully,

(Sgd.) 0. OMOTAYO.
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Bxhibit "DD" - RECEIPT by Union Trading
Gompany Ltd. for £812.,1/-.

¢/o Barclays Bank (D.C., & G.) LTD.,
UMarina,
Lagos.

_ Mo, 16341
UNION TRADING COMPANTY LID.
MOTOR DEPARTHMENT.
Branch TAGOS 17th Wov, 1952.
RECEIVED from the African & European Timber Co,

Itd. the sun of Bight hundred and Twelve Pounds
One shilling and Nil Pence.

Cheque Wo. E/A 929977 for payment of a Car.

£812, 1.-d for UNIOH TRADING COMPANY LTD.

(Sgd.) ?
Checked by

Exhivit "M" - CHEQUE for £15000

Mational Bank of Nigeria Barclays Benk (Dominion,
Ltd. Colonial and Overseas)
CONTRA
Casnier L AGOS.
LAGOS
' Nigeria
Mo, &2 30940 24
25 WO
LAGOS 18th November 1952, PENCE
Stamp Duties
5 50

THE WATIONAL BAVK OF NYIGERIA LINITED
37, MARINA, TAGOS,

Pay B, IRANKEL
Fifteen Thousand Pounds Only
£15,000 = 0 = 0d. A. YBKINI OJIKUTU.

National Bank of Nigeria Limited
PATID
(Back) 18 Hov 1952,
B, FRANKEL
B. PFrankel.

ENDORSEMENT CONPIRMED
For BARCTAYS BAWK (DOMINION, COLONIAL AND OVERSEAS)
?
Manager
LAGOS.
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- CABTEGRAM fronm Timax Mimber
Co., to McVicar, Lagos.

Txhibit mran

Co & W LID.

Circuis Cleik's Time o313 Qffice of
Jame nlecelive . ssue
Ham ceived TACOS Issu

230

—

ATL795  UKZ217  LOWDON 29 28 1304 =

IACVICAR 1IOTEL BRISTOL LAGOS

YOUR 27+h CONFTRMED PURCHASE OJIKUTU 300 TONS JAN
TRB I8 1/4 FOB 90/10 ST0P AIRMAIL IMMEDIATELY
TIMAX COWTRAGT FROFORMA INVOICES TRIPLICATE EN-
ABTING OPENING CREDIT CABLIE CONFIRMATION.

Exhibit "W3" - IGWTTER to Ojikutu from The
lanager, Bank of British West Africa, Lagos,

ALl Communications to be addressed to the Manager.

BATTK OF BRITISH WEST ATRICA ILIMITED,
(Incorporated in IBngland)

POST OFT'ICE BOX NO. 176,
YVhen replying Marina,
Please Quote LAGOS,

Refs: CREDITS/EAV/DAI.
Your Ref:

NIGERIA, WEST AFRICA.
12th December, 1952,

A.Y., OJIKUTU Esq.,
1, Jagun Lane,
Lagos.,

Dear Sir,
OUR LONDON OFRFICE CREDIT N0.20375

We give hereunder the text of a cable which
we have received from our London Qffice in respect
of the above-mentioned Credit opened in your
favour :-

"OPEN CREDIT 20375 ABOUT £11,500 TFAVOUR A.Y.
CJIKUTU 1 JAGUN IANE a/c TIMAX TI#BER CO

Plaintif{ts
Lxhivits
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AGAINST TOB DOCUMENTS B 2 RUBBER 25 TONS EACH
LIVERPOOT, HAITBURG AND HAVRE AT 184D POUND
BASIS 90 THLRCENT EXPIRES 28 TEBRUARY .Y

This is advised to you without incurring any
responsibility on our part and we reserve the
right to alter and amend the terms and conditions
of this Credit upon receipt of the airmail con-
firmation.

Yours faithiully,
For BANK O BRITISH WEST AFRICA LIMITED,

(Sga.) ?
for ASST. MAWAGER,

Exnibit "H" - LETTER from FPrankel to Omotayo
Bros., and INVOICE.

B. TRANKEL
Export - Import

Telephone Cables
Central 9828 Murofrank, ITondon
Central 4125

Brook's VWharf

48 Upper Thames Street,
London, E.C.4.

23rd December 1952  F/JD,

Messrs, Omotayo Brothers,
62, Wekcman Street,

Yaba,

NIGERIA.

Dear Sirs,

I thank you for your letter of the 15th of
December which I did not answer before T was taken
111 in Germany and have only just returned to
London ror one day, To-night I am going ‘to
Switzerland for a short vacation. As a matter of
fact, I had anticipated to be in Nigeria before
Xmas ! ' :

Shipment of the trucks will definitely com-
mence at the beginning of the next year.
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T beg o hand yvou enclosed proflorma invoice
for £28,500:~ The cexact shipping price will Dbe
adjusved afterwards. DPlecase be good enough to
arran:e for

£28.500,-
- 18.000,.-

£10.50C,~

to be sent on to me immediately.,

I thank rou for your Xmas greetings. I hope
10 that yourself ana your family are well and that
you are on the best possible terms with Mr.licVicar,

Yours truly,
LIIC .

C.C.HeV., (8gd.) B. FRANKEL,
INVOICE
Telephone
Central 2828 Furof%ggk?sLondon
Bought of
: B. FRAITKEL
20 Lxport -~ Import

Brook's Wharf, _
48 Upper Thanes Street,
LONDON, E.C.4,
23rd December, 1952,
Messrs, Omotayo Brothers, - .
62, Wakeman Street,  Yaba, Nigeria.

30 BLDPORD TRUCKS 5 Tons, long wheel, OLBC Chassis
Cab @ £950. £ st. 28,500.
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Exhibit "01" -~ IETTER from Omotayo to Frankel

OMOTAYO BROTHERS
(Regd., in Nigeria Mo. 17073)
General Merchants

62, Wakeman Street
.0, Box 113,
YABA, NIGERIA. '
Cable and Yelegrams: Please reply tos-

TOMOTAYO, TAGOS P.0. Box 113
Telephone: YABA, NIGERIA. 10

3rd Janvary, 1953.

B. Frankel Iisq.,

Brook's Vharf,

A8, Upper Thames Street,
London, E.C.4.

Dear pir,

We thank you for your letter of the 23rd
December and were very sorry to learn of your
recent illness, Ve hope have completely recovered
and now quite fit for your rormal duties. 20

We have taken the note with pleasure that
shipment of the thirty Bedford Trucks would defin-
itely commence at the beginning of this new year.

By this we presumed you mean early part of current
January., It cannot be gainsaild that this sruck

deal had been dragging on for duite a long time

now and because the Cocoa Season, which is the

only season the trucks can be sold without dirffi-

culty is now drawving to a close, we hope you will '
appreciate the necessity for earliest possible 30
shipment,

Against our cash deposit of £20,000 you have
in your letter under review accounted for only
£18,000, and would like to invite your explanation.
It should be noted that the £20,000 deposit should
be put up against the thirty Bedford Trucks ship-
ping early this month and the balance shall be paid
by us against sight draft documents on presentation
through the Bank as previously arranged.

On completion of this first deal, however, we 40
shall be pleased to arrange a fresh deposit +to
cover the other 20 Bedford Trucks.

We hope you will find this in order and now
awalt with keen interest your early good news
while, in the meantime, wish to seize this oppor-
tunity of wishing you and yours the season's
greetings.

Yours faithfully,
(Sgd.) 0. QHOIAYO.
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Ixhibit "00" - TETTER from Frankel to
Omotayo Bros,

B, FRANKEL
vxnort - Import

Brook's Wharf,
48 Upper Thames Street,

T'elerhone: Lovnon, B.C.4.
Central 98283 Cables:
Central 4125. Furofrank, TLondon.

Tth January, 1953,

Messrs., Cmotayo Brothers,
62, Wakeman Street,

P.0., Box 113,

Yabe,

NIGLRIA,

Dear Sirs,

I beg to acknowledge receipt of your letter
dated the 3rd instant and confirm having sent you
to-day the following cable :-

"YOUR TETTER RECEIVED REFERRING MY LETTERS AWAITING
"PAVITDHT £10,000, = STO0P RIEFFRRING AGREEMENT 15th
MIOVEMBIR £18,000 TO BE 3ET OFT AGAINST THIRTY
"TRUCKS YOU 70 COVER DIFFERENCE CP CIF COSTS AS
"SOOW AS SIITCNT COLImNCING .Y

I adnit that I cannot understéﬂd your letter,

In our agreement it was pointed out that the £3000.-

will be set off against the 30 Trucks while the
£2000 will be held in abeyance for the other twenty
trucks. It was specially pointed out that as soon
as shipment will commence you will have to cover me
for the difference in the sum received and the
final C,I.T'. costs.

Shipment can start immediately. Will you
therefore please be good enough to let me have the
£10,000 by cable transfer. Any other business I
will discuss with you when I come to Lagos within
the next week or ten days.

Yours faithfully,

(8gd.) B. TRANKETL.

c.c. Mr. Ojikutu
c.c. Mr tlcVicar.
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Bxhibit 02" - ILTTER from Omotayo to Frankel

OMOTAYO BROTHERS
(Regd., in Nigeria Wo. 17073)
General Merchants

62, Wakeman Street, P.0., Box 113,
YABA, NIGERTA.

Cable and Telegrams: Please reply to
TOMOTAYO, LAGOS P,0. Box 113,
Telephone: YABA, NIGERIA.

Tth Januvary, 1953.
Our Ref: MOOQ/T REGISTERED .

Your Ref.

B. Frankel Esqg.,

Brook's VWharf,

48, Upper Thanes Jtreet,
LONDOW, #.C.4,

et

Dear Sir,

Turther to our letter of the 3rd instant,
which we now confirm, we have pleasure in enclos-
ing herewith cutting of a press release published
in the DAILY SIRVICE issue of Lionday the 5th
Januvary 1953, regarding the financial crisis at
present facing Israel, This news item has, since
its release, been causing us very grave concern,
as we feel it might eventually interfere with the
immediate conclusion of our Bedford Trucks deal,
This, of course, is a matter of personal opinion
and we shall be grateful to hear from you as =z man
well conversant with the affairs of things as are
at present obtaining in Israel. Desides, however,
and as we have previously pointed out the cocoa
season is fast running to a close and it will
therefore be extremely difficult iF not altogether
impossible for us to dispose of the 30 Bedford
Trucks now being arranged by you for shnipment for
our account unless such shiyment could be effected
without a minute delay.

Furthermore, top secret information has re-
vealed that the U.A.C., are endeavouring to ease
their delivery position and that before the end of
February next all the names on their weaiting list
shall have heen altogether satisfied. Which means

hat, were the Trucks shipped immediately there is

8t1il1l every possibility of the Zrucks having to be
disposed at very great losscs to ourselves, if at
all,
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e commend this natter to your serious con-
sideration and we must cmphasise that unless the
50 Trucku are shipped inside the next fortnight,
which ultimatum expires on the 2lst Januvary 1953,
and relatvive shipping documents delivered to the
Dankr sending us an advance covny of thie invoice in
accordance with the trade usage, we shall be com~-
velled to refrain from pursuing the deal further
and the contlract shall therefore be deemed cancel-
led. In that regard it shall become imperative
for you to make to us an immediate refund of the
sum of £20,000 which you at present holding up ‘to
our credit in regard to the deal,

Ve now await your early news with the great-
est of inpatience while in the meantime, we assure
you of ouxr hest cooperation in every possible way.

Yours faithfully,

(Sgd.) O. OMOTAYO.

c.c. A Y, Ojikutu Lagos.
" 5.0, Abudu, TLondon,

Exhibit "HH" = Copy of TBLEGRANM from Omotayo
to Frankel

Wo. 964569 CASH IESSAGE 10+ 5683 19 weuevennn.n.

LT
I
TOMOTAYO the sum of:—  14/8
For CARBRILE AND WIRELESS LIMITE
(Szd.) ?
Only the Company's O0fficial Receipt will be recog-
nised, _

YOURS SLVEINTH ST0¥ FINAL IETTER IN POST STOP
UNTESS THIRTY TRUCKS SHIPPED IGIBDIATELY VWILL
ROCARD COUTRACT CANCELLED.

TOMOTAYO.
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Exhibit "03" - ILETTER from Omotayo to Frankel

OMOTAYO BROTHERS
(Regd. in Nigeria No. 17073)
General Merchants.

A,Y., OJIKUTU Esq., 62, Wakeman Street,
LAGOS. P.0. BOX 113,

' YABA, NIGERIA.
Cables and Telephones.,

TOMOTAYO, LAGOS. Please reply to: .
Telephone: P.0. Box 113, 10
Our Ref: M00/T YABA, NIGERIA.

Your Ref: REGIS TERED

B. Frankel Esq.,
Brook's Wharf,

48, Upper Thames Street,
LONDON, K.C.4.

Dear Sir,

We beg to confirm the receipt of your cable
of the 9th January 1953, deploring the tone of our
cable of the 8th and requesting an explanation for 20
same, Before you can su“ficiently appreciate the
reason for the tone employ it will be necessary
to refresh ourselves about the long history behind,
what to us now seems, an unfortunate deal. Un-
fortunate becase, as we have repcatedly pointed
out, sale of any kind of vehicle in Nigeria is
inevitably seasonal; and the only season is the
cocoa season,

Now to the deal. When you and the writer
first met in London on the 3rd of September 1952, 30
the day on which the truvck deal was first pro-
posed, 1t was scarcely rcalised it would drag on
for such a respectable length of time as this
before bringing it to a mutually satisfactory con-
clusion, VWhen by your letter of the 4th September
1952, the offer of the 50 Bedford Trucks was made
to, and accepted by us, you will remember there
was no such question as having to make any cash
deposit against the delivery and shipment of the
trucks. It was however, during a later casual 40
discussion that you expressed a desire to have
some £5,000 as cash deposit, since that, as you
then put it, was our first business transaction.
And in guarantee of our good faith and intention
no time was lost in placing at your disposal the
required £5,000., It may be worthy of mention here
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that before this amount could be arranged it had
to involve the writer in having to fly to Nigeria
and back to ILondon which travelling has cost him
vetty £550. Thig in itself is sufficient proof of
our honest intention regarding the deal,

When in the month of November last you paid a
visit to Nigeria in the interest of your business
you seized that opportunity to see the writer and
expressed a desire to have a further cash deposit
of £15,000 thus bringing the whole cash deposit
against the 50 Bedford Trucks to £20,000. You then
said, we hope you will remember, that with this
amount in your hand you would be able to expedite
shipment.,

The paragraph in your letter of +the 15th
November 1952 to Mr. Ojikutu in connection with
this matter, it may be necessary to remind you,
was an expression of your own personal wish and at
no time has it received either Mr. Ojikutu'!s or my
assent. And so, you see, the writer fails to see
why that should now be used as an excuse for delay-
ing shipment.

Owing to unceasing international unrest,
particularly in Israel from whence the trucks are
tc be shipped to us, we are finding it extremely
difficult to see the wisdom of sending you further
cash deposit of £8,500, if even we had wanted to.
In order therefore to be as cooperative with each
other as possible, we would suggest you ship to us,
and that between now and the 21st instant just the
nunber of the Bedford Trucks that the amount in
your hand will cover and on receipt hereof such
trucks we can then arrange how best we can take on
the remaining vehicles.

We hope you will find this proposal a mutual-
1y satisfactory solution to the unforeseen problem
or else we shall be compelled to regard the con-
tract as unfulfillable and therefore cancelled, in
which case it shall be your responsibility to see
that the amount of £20,000 now standing to our
credit in your book is telegraphically returned to
us without a minute delay. '

We regret that through your manoeuvring you
have allowed the matter to come to such a pitch
and now await with the greatest of interest your
early news of shipment within the specified time.

e are, dear Sir,
Yours faithfully,
OMOTAYO BROTHERS
cc, Mr.4.Y,0)ikutu Lagos P.0. BOX 113, YABA.
" " 5,0,Abudu London.
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Exhibit "Z" - LETTER from McVicar to Omotayo

Trom W.E. McVicar. c/o Bristol Hotel,
P.0, Box 43,
LAGOS, Nigeria.

12th January, 1953.

Olatunji Omotayo Esq.,
62, Wakeman Street,
YABA, Lagos,

My dear Mr. Omotayo,

After very careful consideration, I feel it
right and proper to put on record certain matters
concerning ouvr business association, which date
back to the 29th August, 1952, when we agreed on
a partnership which was never fulfilled owing to
disagreement and mutually dissolved on your return
from a visit to the United Kingdom (the second
time), at the end of October, 1952.

I would like to state that I always have had,
and still maintain, a very high regard for you,
but cannot reconcile myself to your attitude in
regard to the Truck deal that you have entered
into against my advice from the very begining.
Both your Uncie, Mr. Y,0.T. Anafeko and your very
good friend, Mr., C.0, Olayinka will bear me out in
witness, To recapitulate I have to state that

(a) In reply to a letter-card of yours from London
dated the 5th September, 1952, I replied on
the 10th advising you to defer any decision
regarding the Truck deal. 7T introduced you %o
Frankel in good faith and without commitment.

(b) On the 21st September you arrived back  from
London, and stated you were going ahead with
the Truck deal, and asked for my assistance.
Having regard to the fact that you had ex-
pended £250 on the round trip, I did my best
to assist in arranging that Messrs,. Brandler
& Rylke, Ltd., financed the business in such
a way as to safeguard your interest. Details
are outlined in an agreement dated the 26th
September, 1952, and some notes I handed you
the day you flew back to London, i.e. the
27th September, 1952, I undersiood subse-
quently that this arrangement was completely
repudiated.
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On the 25th October, 1952, I wrole you a
Ietter, aclking what was happening, as neither
Messrs, Brandler & Rylke, Ltd., or I could
understand your silence., You returned to
Lagos a few days later, and it transpired
that you had paid over £5,000 as deposit for
Trucks to be shipped. I clecarly stated that
I would have nothing to do with this deal and
it was mutually agreed that our business
aspociation was terminated.

On the 11th November, 1952, Mr. B. Frankel
arrived in Lagos, and left again for London
the following Tuesday, the 18th November,
1952, During this time, by virtue of being
an cmployee, 1 was present at meetings held
between Mr. A.Y. Ojikutu, Mr. B. Frankel and
yourself, It was clearly stated and under-
stood at these meetings that I had no connec-
tion with the business discussed, which was
the Truck decal, '

During a discussion I had with Mr.A.Y.0jikutu
at which you were present, on the evening of
the 7th January 1953, regarding the purchase
of rubber, I mentioned that, while I had
every interest in the delivery of the rubber
contract, I had nothing to do with the Truck
deal which was an entirely different matter
and affected another party, and pointed out
that I had advised against it from the start.

The following day, the 8th January, 1952, I
went to see your Uncle, Mr., Y.0.T. Anafeko,
as I have always done to report to him that
you had taken grave exception to my statement
to Mr, A.Y. OJjikutu, of the previous evening
regarding the Truck deal, and intended to
write to Mr., Frankel, in London, about my
action and, in fact, muggesting that I should

be recalled - or, in other words, be dismissed.

Your Uncle very kindly arranged a meeting the

game day, at 11.30 a.m., at your Produce Store.

The whole matter was fully discussed at this

meeting, and it was agreed that I was not con-

nected in any way whatsoever with +the Truck
deal, and I agreed to refrain from discussing
the matter again.

In fairness to myself I am arranging to hand

a copy of this letter to your Uncle, Mr. Y.O0.T.

Anafeko and another copy to your Solicitor, MR.J.A.
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4th Pebruary,
1953,
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Adefarasin, who are both neutral parties to the
past difference of opinion between ourselves,

I can only add in closing this letter that I
sincerely trust we shall remain good friends in
the future years I hope to spend in Nigeria, and
that I wish you every prosperity.

Yours very tfuly,

(8gd.) W.E. licVicar

Exhibit "W4" - LETTER to Ojikutu from McVicar

TIMAX TIMBER CO, LTD.

Directors,
Group Captain
F.E.R., Dixon, M.C,
R. J. McVicar
C. Lerner.

FEagle House,
109, Jermyn Street,
London, S.W,1l.
Tels: Whitehall 1728/9
Cables: 3BESMALT.

Qur Ref:
Your Ref:

McV/JD 4th February 1953,

Messrs Ojikutv
1, Jagun Lane,
Lagos,

NIGERTA

Dear Sirs,

We confirm having sent you the following
cable on the 2nd instant and are surprised that we
have not received any confirmation from you or
reply to date:-

"FIDER DEMPSTER LAGOS HAVE BEEN INSTRUCTED BY
"LONDON AGENT KILLICK MARTIN WHO HAVE BEEN
"INSTRUCTED BY OUR SHIPPING AGENT ALL TRANSPORT
"LIMITED TO PAY FREIGHT CHARGES TOR RUBBER SHIP-
"MENTS 1OR US STOP DIECLARE STEAMER CABLE REPLY
"BESMALT LONDON",

Although we have not had any official informa-
tion from you direct, we have been advised that
you have shipped 25 tons of rubber on the APAPA
for Liverpool. Will you please note that the re-
maining 50 tons of the 75 tons credit opened in
your favour by us, 25 tons have to be shipped to
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Hamburg on a Through Bill of Lading and 25 tons
have to be shipped for Havre on a Through Bill of
Lading, both dated February.

e wish to thank you for your prompt shipment
of the first 25 tons and hope to have news from
you that the remaining 50 tons have been shipped
to Havre and Hamburg respectively.

Kindly confirm that this is in order at your
earliest convenience.

Yours faithfully,

for TIIAX TIMBER CO, ITD.
DIRECTOR

Exhibit "W1" - CABLEGRAM from Frankel to
Ojikutu.

Cable & O0ffice of
Circuit Clerk's Time Wireless Issue
Name Received 16 Feb 53 0098
P 3 08 Tagos.

AWL 69 OCNO1 TONDON 33 16 1307

OJIKUTU 1 JAGUN LANE TAGOS

YOUR CABIE 13TH SHIP 25 TONS BY PIRST LONDON
STEAMER WITH THROUGH BILL OF LADING HAMBURG STOP
AS SOON AS SHIPPING CONFIRMATION RECEIVED WILL
OPTN FURTHER CREDIT -

TUROTRANK,

13T 25 AND 1. . "VIA IMPERTIAL"

Any enquiry respypecting this Telegram should be
accompanied by this form and may be made at any of
the Company's Offices.
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Exhibit "W5" ~ IETTER to Ojikutu from The
Manager Bank of British West Africa, Lagos

All Communications to be addressed to the Manager.

- BANK OF BRITISH WEST AERICA LIMITED
(Incorporated in FEngland)

POST OFFICE BOX 1O, 176,

When replying

Please quote

Ref: CREDITS/EAW/YAS.
Your Ref:

Marina,
LAGOS,
NIGERIA, WEST AFRICA.

_ 18th February, 1953.
A.Y. 0jikutu Esq.,
1, Jagun Lane,
TLAGOS.
Dear Sir,
CREDIT

I\TO. 20375 - £/11,5000"'o"

We acknowledge receipt of your letter of the
16th instant, and have to advise you  that this
Credit has today been transferred to our Sapale
Branch,

Yours faithfully,
For BANK OF BRITISH WEST AFRICA LTD.
(Sgd,) ?
for MANAGILR.

Exhibit "we" -~ ILETTER to Ojikutu from McVicar

TIMAX TIMBER CO. LTD.

Directors,
Group Captain
F.ER, Dixon, M.C.
R.J. IlcVicar
C. Lerner

Our Ref: CL/JD.
Your Ref:

Messrs. A.Y. Ojilutu,
1l, Jagun Lane,
Lagos, NIGERIA.

Dear Sirs,

Eagle House,
109, Jermyn Street,
London, S.W,1,.
fel: Whitehall 1728/9
BESMALT,

20th TIebruary, 1953,

We refer to the cables exchanged with you and
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would like to point out that a ship called ARCH- Plaintif{'s
MABLY, is not to be found in Lloyds Register. We Exhibit
are waiting for the exact name of the ship, weight

note and shipping marks. We are getting ourselves mre
into extreme difficultiecs if we are not in possesg-

ion of these documents before the ship docks, as Letter to
demurrage and other costs are being incurred. We Ojikutu from
furthernore ask you to send the goods for Hamburg McVicar.

on the Iirst possible boat with a Through Bill of ,
Lading. We are quite prepared to open a further ig;? February,
credit on your behalf bul we would like to know . a
first that the goods for which you have a Letter ~ continucd.
of Credit have been shipped.

You explained to Mr, McVicar that you had all
the rubber ready and that it would be shipped on
the 28th of January, but to-day is already the 20th
of Pebruary and we have only received advice for
the first twenty tons. We have extreme difficul-
ties with these as we ought to have had copy
invoice, weight note and shipping marks in advance.
The documents have only just come over and the
goods could not have been cleared yet.

. We regret that we are not able to give you a
credit other than agreed, namely 90% against ship-
ping documents and 10% after arrival and inspection
of the goods. If you want full 100%, we are
willing to pay you Cash against Documents on a
London Bank,

Hoping to hear from you.
Ve remain,
Yours faithfully,

for TIMAX TIMBER CO. LTD.
(5gd.) ?

DIRECTOR.
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Exhibit "w8" ~ LETTER to Ojikutu from The
Manager Bank of British West Africa, Lagos

BANK OF BRITISH WEST AFRICA LIMITED
| SAPEIE BRANCH.
23rd February, 1953.
To A.Y. Ojikutu,
l, Jagun Lane,
Lagos,

Dear Sir(s)
BFERINCE No. 20375 (which please quote) 10

We have been requested by (1) Timax Timber Co.
Limited to advise you of the issue of their (2)
Letter of Credit (3) No.20375 in your favour, for
account of Timax Timber Co, Limited for amount
of £11,500 (in worés) (eleven thousand, five
hundred pds) available by your drafts on Timax
Timber Co, Ltd., 109 Jermyn Street, London, S.V.l.
at 3 days! sight, against delivery to us -of the
following documents :- '

1. Pull set (2/2) Clean on Board Bills of Lading 20
to order of shippers and endorsed in bland.

2. Signed Invoice in duplicate.

4

S
4. Weight Note.
5. Certificate of Origin.

e @& o 0 0 o 0 2 0 8

relating to 75 tons NIGERIAN B2 RUBBER, 25 tons
shipped to Hamburg 25 toms to ILiverpool and
25 to Le Havre, at 18%d per 1lb,., All shipped
from Sapele 0B,

(12/3/53 London B.P.75 - £3,066.~ 20 tons to 30
Liverpool)

in (2) one shipments
Oon€ or more

We are authorised to negotiate documents at
the following rate (2)
a) On Rail @ nil
b) In Lighterage/your own Store @ nil
c) Against shipping documents as above @
90% of invoice wvalue.
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fire Incurance on produce on rail or in store is Plaintiff's
to be cffected by %2) you Exhibits
openers
The Credit is available for negotiation of nwgn
drafts not later than 28th February, 1953,
Letter to
We have no authority to confirm this Credit Ojikutu from
and the above particulars are advised to you for The Manager,
your guidance only. Bank of British
West Africa,
Yours faithfully, Lagos.
(Sed. ) o igg% February,
MANAGIER » - continued.
Exhibit "W7" - LETTER to Ojikutu from McVicar AL
E Letter to
TIMAX TIMBER CO. LTD. Ojikutu from
McVicar.
Directors: Eagle House,
Group Captain 109, Jermyn Street, 26th Febrary,
rJE.R.Dixon, M.C, London, S.W.l, 1955,
R, J. McVicar Tels Whitehall 17289
C. LIRNER. Cabless: TIMAXTIM LONDON.
Qur Refl: McV/JD 26th February, 1953.
Your Ref':

Messrs. A.Y, Ojikutu,
1, Jagun Lane,

Lagos,

NIGERIA.

Dear Birs,

We thank you for your Invoice of February the
2nd and have received the documents from our
Bankers,

Ve are in touch with our buyers and await
their passing of the rubber, after which we shall
arrange for the 10% to be remitted to you.
Yours faithfully,
for TIMAX TIMBER CO. LID.
(Sgd.) R.J. McVICAR
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Txhibit *Wo" - IRTTER to Ojikutu from McVicar

TIMAX TIMBER CO, LID.

Directors: : Ilagle House,
Group Captain 109, Jermyn Street,
?P.E.R. Dixon, W.C, Tondon, S.W.1l.
R.J. McVicar.
Telephone: Inland Telegraphic Address:
Whitehall 1728/9 TIMAXDIM , PICCY, LONDON.
Bentley's 2nd Code., Overseas Cable Address:
B/McV /D TIMAXTIM, LONDON, 10

10th April, 1953.

Mr. A.Y. Ojikutu,
1, Jagun ILane,
Lagos,

NIGERIA

Dear Sir,
re: Contract for 300 tons Nigerian RSS Grade B.Z2.

Rubber, Shipment December 1952/February 1953
In part or whole

We have your letter of the 16th of March and 20
have not replied earlier owing to heavy pressure of
work in this office. If there is any meaning in
worse at all, then you are in flagrant breach of
your contract with us, and no amount of double
talk and equivocation from you can alter that posi-
tion. We think you will be well advised +to take
legal advice, and the facts which are on record
are ag follows :-

On the 29th November, 1952 you sold to us and
contracted in writing to deliver "300 (Three hun- 30
dred) tons Nigerian R.S.S., Grade B.2 Rubber, (No
cuttings) @ 1834 per 1lb. F.C.B, duty paid.

Shipment during December 1952 to February 1953 in
part or whole,"

On the 11lth of December 1952 we established a
Letter of Credit: covering 75 tons, being part of
the goods as per contract, and confirmed same,
accordingly.

On the 2nd Tebruary, 195% you despatched 20
tons as part of the 75 tons as per contract and 40
left a balance of 55 tons still to be delivered.



10

20

30

40

1837.

On the 13th February, 1953 you cabled us that
you were shipping 30 tons per s.s. ARCHMABLL.

Tor rcasons we do not propose to go into with
you at this stage, we caused enquiries to be made
at Tloyds and discovered there was no such steamer
as 'Archmable' that could be traced. We cabled you
accordingly. '

No reply to that cable, which contained a
serious allegation, was made by you and on the
24th of Tebruary, 1953 we cabled you, asking
whether it was your intention to fulfil the terms
of the contract and requested you to declare the
steamer of shipment.

On the 28th Iebruary, 1953 you cabled us that
you were fulfilling your contract and stated that
shipment to continental ports was difrficult. As we
had cabled you on the 15th February, 1953 to ship
the goods on a Through Bill of Lading to London,
your excuse about difficulty in shipment %o con-
tinental ports was a pniece of arrant humbug. Even
as late as the 28th of Tebruary you were in default
in the delivery of 55 tons which was the balance
due to he delivered by you against the Letter of
Credit. At the end of February, 1953 you were in
default of your contract, and we repeat you are in
breach and again request you to let us know whether
you are prepared to accept liability in the loss
we had sustained,

You state that your cable to us regarding the
ARCIMABLE was an error on the part of your sub-
contractor. We are not concerned with any errors
on the part of your servants or agents and as we
have been put to loss as a result of what you say
is mis information, we must hold you responsible,
Your statement that you passed the information on
to us in good faith is vitiated by the contents of
your letter, wherein you say that this information
was not a declaration of shipment but as an advance
advice for our information only, as an indication
that you required us to fulfil our side of the
contract and arrange a further credit, The absurd-
ity of this argument is too manifest for us to make
further comments.

Yours faithfully,
for TIMAX TIMBER CO. LID.

DIRECTOR

Plaintiff's
Exhibit

Ilvvg "

Letter to
Ojikutu from
McVicar.

10th April,
1953

~ continued.,



Plaintiff's
Exhibit

"V’"

Proceedings in
Suit 154/1953

C.0. Olayinka

and Madam C.A,
Young.

13th April to
30th July, 1953.

188,

Exhibit "V - PROCEEDINGS in Suit 154/1953
C.C. Olayinka and Madam C.,A., Young

IN THE SUPREME COURT OF NIGEIRIA
IN THE LAGOS JUDICIAL DIVISION
MONDAY THE 13TH DAY OF APRIL, 1953,

BEFORE THE HONOURABLE
MR. JUSTICE OLUMUYIWA JIBOWU
ACTING ©OENIOR PUISNE JUDGE

Suit No. 154/1953

C. 0. OLAYINKA ce Plaintiff
- and -
MADAM C. A. YOUNG .o Defendant

ADTPARASIN for Plaintiff.
DAVID for Defendant.

Pleadings ordered : 30 days to each side,

- (Sgd.) 0. Jibowu
Acting Senior Puisne Judge.
13/4/53.

WEDNESDAY THE 17TH DAY OI' JUNE, 1953.

Before HIS LORDSHIP
MR. JUSTICE EVELYN BROWN,
AG. PUISNE JUDGE.

; Suit Wo. 154/1953
¢.0, OLAYINKA Vs. MADAM C.A. YOUNG

MAKANJU for Plaintiff.
BURKE for DAVID for Defendant.

Adjourned: 28/7/53 for hearing.

(Sgd.) Evelyn Brown
17/6/53.
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TUESDAY 1105 23T DAY OF JULY, 1953,

BIIWORYE THE HONOURABLE
MR, JUSTICE OLUMUYIWA JIBOWU
AG. SENTOR PUISNE JUDGE.

Suit No. 154/1953

C.0. OLAYINKA Vs, MADALT C.A. YOUNG

Stand over till later in the day.

(Sgd.) O Jibowu.
28,/1/5%.

ADEFARASIN for Plaintiff.
BURKE for Defendant (holding DAVID'S brief)

Cross examined by Adefarasin - Chillon Olayinka,
male, Yoruba, sworn on the Bible, states 1n English
Tanguage as follows :~ I live at 39, Idumagbo
Avenue, Lagos, I am a trader. I know the Defend-
ant: ©She is the mother-in-law of one M.0. Omotayo.
and they are partners in business. M.0, Omotayo
is my best friend. In March, 1952, the Defendant
asked me to lend her my car No. G8874 Omotayo came
with her. She wanted the car for 3 months. I
agreed., She was not to pay anything for the use

of the car., At the time I had two cars. 1 wanted
to use ¢ 8874 as a taxi but I could not get Hackney
Carriage TLicence for it. Omotayo asked me to allow
her to have the car and I agreed. T lent the car
out about a month after I bought it., I bought it
from Mr, M.0. Omotayo I tender my purchase receipt.
( -~ He wants to put in a receipt in respect of Car
No. G 30%30. Burke objects =— objection is upheld).

The car I bought from Omotayo was G 3030. I
got the number changed in the Town Council to
G 8874 as also the vehicle licence, The car was
then registered in my name.

It is not correct that the Defendant bought
the car from Omotayo in July, 1952.

The Defendant did not return the car to me at
the end of three months, I demanded the return on
several occasions and I reported her to Mr.0jikutu
and to Mr. Omotayo. I instructed my Solicitor to
write to her. I reported her also to the police,
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She has not returned the car to me. She got the
car from me and not from Mr. Omotayo. Omotayo was
my best friend, The relationship between us was
very close., The Defendant and Omotayo came to-
gether. The Defendant asked for the car, She is
a good friend of mine. I knew her through Omotayo.
I used to zo to her with Omotayo when therec was a
dispute between Omotayo and his wife.

I wanted to use G 8874 as a taxi to make
money. It is & lucrative trade. I am an Ijebu
man. 1 gave the car to Defendant free of charge
for 3 months. The car was G 3030 when I bought it.
I changed the number because I did not fancy it.

I wanted my other number, I did not want the num-
ber to be associated with me., I got a quarter's
licence, I don't remember how much I paid for it.
The car numbered ¢ 8874 is a Morris car. I don't
know whose the licence plate G 3030 is. An Opel
car may be bearing No., G 3030 as the Town Council
might give it to another car. 1 threw away plate
G 3030. I know Mr. Omotayo's carj; it is an opel
car, The number is G 3030. I don't know where
Omotayo got the number plate from. G 8874 1s not
an opel car number; it belongs to a Morris Car.
The opel car was not licensed as No, G 8874, I did
not change over the licences on the Morris and

Opel cars., The Defendant did not buy the car from
Omotayo on the 5th July, 1952, The car was then

in my possession, 1 paid for the car on lst July,
1952, 1 handed the car to the Defendant towards
the end of March. It was in the last week of
March, ILetter now produced marked Ex, A. was writ-
ten on my instructions by my Solicitor, My Soli-
citor nmust have made a mistake. I did not give

the car to Defendant in July but in March, I did
not ask him to say that I gave her the use of the
car for 6 months., I used to see the Defendant
using the car. I used to see the car in front of
her house, I demanded the return of the car
several {imes in company of Mr. Omotayo. ©She asked
me to wait until she got her own car, §She had the
key of the car. 1 did not take the car as it would
be against the law. I did not know the Defendant
paid Omotayo £350 for the car. Omotayo did not
deliver the car to the Defendant on 28th July,
1952, :

Re-examined by ADEFARASIN, She told me she wanted
to buy a car from an Luropean., Number G 8874 was
given to me by the Town Council. Vehicle licence
was issued to me and 1 placed it on the wind screen
of the car. "he Defendant is in possession of the
vehicle licence.
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Cross—cxmnined by Adefarasin  2nd P.W,. Tijani
1glnla, male, Yoruba, sworn on Koran, states in
Inglish Language as {follows:-~ I live at 28,
Omididun Street, Lagos. I am the licensing
officer at the Lapos Town Council.

I have not got here particulars about Opel
Car ¢ 3030. 1 have here particulars about car
No. G 8874. The car was registered on 6th July,
1952 hy C.0., Olayinka of 39, Idumagbo Avenue. The
car is a Morris Car. I tender the Registration
Form, marked Ex.B. I don't know if the car had a
previous number. We have particulars of all motor
vehicles registered in Lagos. I don't know the
car. The user must have described it as a new car
when applying for registration I did not issue out
the Licence. Ix.B was signed by my assistant. A
new number is given to a car without a previous
identification number., We have a book containing
all registered cars. The present owner of the car
is Mrs. Young. I tender the notice of change of
ownership, marked Ex.C, it was changed on 15th
April, 1952. I tender further particulars of the
registration of the car No. G 8874, marked Ex. D.
The new owner has to apply for change of owre rship.

No cross—-examination by Burke.

Cross~examined by Court. Registration number of a
car cannot be changed. When an old car is sold,
the old number goes with it. Further cross examin-
ation by Adefarasin by leave of Court. If a
registered car is damaged beyond repairs or dis-
charped, its number can be assigned to another car,
Motor wvehicle licence cannot be changed otherwise.
We don't usually look at all the cars brought to
be licensed.

Cross-examined by Adefarasin 3rd P.V. Olatun11

omotayo, male, Yoruba, sworn on Koran, states in
Inclish Language as follows - I live at 62,

Wakeman Street, Lagos. I am a produce buyer and
general merchant.

I know the Defendant; she is my mother-in-law
and partner in business. IMive of us are partners.
Other partners are A.,Y., Ojikutu, Mrs. Odojukan and
Ir. 0. Omorodion. The partnership came into being
in August, 1952. I know the Plaintiff. I sold a
car to the Plaintiff on 1lst July, 1952 for £400.
The number of the car was G 3030. I gave him a
receipt. I tender the receipt, marked Ex.E. I
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don't remember the chassis numher, The chassis
number on Bx.E is 280921, Aifter I sold the car to
the Plaintiff, the Defendant approached me and
asked me to speak to Plaintifi to lend her the car
for some hire because she was then expecting a car
from Mr. Goodman of the Wigerian Railway who was
retiring shortly. She being my mother-in-law and
the Plaintiff{ being my personal friend I went with
her to the Plaintiff. I asked the Plaintiff to
lend her the car and he agreed. There was no
agreement for payment of rent, ©She was to have
the car for two or three months. She first spoke
and I supported her., This was towards the end of
March, 1952, The car was handed to the Defendant.
At the time the car was handed to the Defendant
the number was ¢ 3874, To nmy knowledge the Plain-
tiff changed the number at the Towvm Council. The
nmake of the car is Morris Oxford Saloon, maroon
colour. I bought 1t in 1950, It is the same car
I so0ld to the Plaintiff that he handed to the De~
Tendant. :

On my return from England, the Plaintiff made
a report to me and I went to Defendant to ask why
she had not returned the car to Plaintiff, She
told me Mr. Goodman let her down. I told her to
return the car.

The Plaintiff later made a further report to
me about the car. I referred him to Mr. A.Y.
Ojikutu. It is not correct that I sold the car to
the Defendant for £350 on 5th July, 1952,

I received £130 from Defendant on 5th July,
1952, 1% was part payment of a loan of £200 given
to Defendant when she had a case in Court. The 1lst
payrment was in cheque and the balance was pald in
cash, 1T sold logs for her for £93 odd and she
paid me £70 out of it. She borrowed £200 from me
in December, 1951, I took no receipt Ifrom her for
£200, She pald me £100 on 2nd August, 19%2; it
was in respect of the car; it was paid into part-
nership account. Fach parties was to pay towards
costs of sending two vartners overseas to make
business contracte.

She contributed £213, I paid £250, Mrs.Odojukan

£90, O0jikutu £503 and later £20,000. I went to
IFngland and Omrodun went to Lurando in Portugues
Angola and Italy. All the other partners knew
about the payment made by the Defendant. She gave
me £100 for equipments and she paid £113 towards
my air passage. I was not in ligeria on 15th
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september, 1952, I left Lagos on 2nd September,
1952 and rcturned on 21st September, 1952. I went
bacl: on the 27th Sceptember, 1952 and returned on
2nd November, 1952, 1 tender my passport, marked
., She did not send me any money when 1 was
away. I tender letter received from Defendant in
Ingland, marked Ex,G. I did not receive the sum
of 210 from her, Opel Car No. G 3030 is my Car,

I bougsht it on 8th July, 1952, brand new., I got it
registered as G 3030, When Plaintiff changed G303%0
Lor (8874 I pot back G300, I did not register
Opel Car as ¢ 8874+ The Defendant knew the car was
Plaintiff's before she went to ask for its use.

XXNh, BURKE. e Defendant knew the Plaintiff be-

fore gne asked for the car. The two of us have
been going to Defendant's house and the Defendant
has gone before with me to the Plaintiff's house.

The Plaintiff told mc he did not like the two
0 O's in 3030 and wanted to change the number, I
did not express preference for G 3030. When I got
to the Town Council and found the number had not
been issued to another car and I took it. I
searched the record myself., The number G 3030 had
not then been assigned to another car. U.T.C,made
ny number plate, I paid out £12 for a year's
licence. The horse power is 13-9, I sold the car
to the Plaintiff for £400., I wrote Ex.IF in Febru-
ary, 1952, It is not correct that I wrote it
recently. Plaintiff told me he wanted to use the
car as a taxi and that he was not able to obtain
hackney carriage licence. This was about a month
after the purchase, The Defendant and I went to
the Plaintiff in March, 1952. It was not odd for
the Plaintiff to give the car free of charge. I
left ny car for Plaihtiff's use when I was away
from the country. I received £21% in partnership
business and £200 in respect of loan to her. I
wrote cheques for her to sign. She gave me loan
of £200., I also gave her a loan of £200 in Decem~
ber, 1951, I repaid her own loan within 2 weeks

in notes. I have paid her and I don't owe her £200.

I gave her loan in currency notes. I received
about £213 from her in August, 1952, 1 received
£10 on 2nd August, £100 on %rd August and £113 on
15th August according to cheques produced marked
Bx. H - H2. :

(N.B. BURKE asks for leave to amend September in
para 5(I1II) of the Statement of Defence to August -
ADEPARASIN has no objection. Amended accordingly)
The £10 was part of the money she refunded after
loan I gave her., She did not pay me £130 for car:
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it is not correct that she paid £100, £113 on
account of the car, Omorodun spent £1,251 out of
partnership I -spent £750., Omorodun is Defendant's
husband. Omorodun is a partner and knew about the
partnership business.

Re-examined by Adefaresin, I knew Defendant in
1951 through one Nr. Browley. I shipped over
£3000 worth of logs through her without a receipt.
Defendant is my mother-in-law and we belong to the
same cult hence I don't take or give receipts.

TPurther XXM by Burke by leave of Court The name
of our Iirm is Africen Produce Enterprises. The
firm is registered. I don't remember the registra-—
tion number. I see the Daily Times of the 2nd
September 1952, containing my photograph and ref-
erence to my visit to Fngland; mnarked Ex. J. The
reference is wrong. My passage to Ingland is £113,

Examined by Adefarasin 4th P.W, Yekini Qjikutu,
male Koruba, Sworn on Koran, states 1in English
Language as follows:-~ I know both parties in this
action. I know the last witness, Omotayo, Mrs.
Odojukan. There is a partnership between me,
Omotayo, Mrs. Young, Defendant, Mrs. Odojukan and
Omorodun. I tender our partnershilp deed, marked
BEx. K. The name is Nigerian Produce and Enter-
pris Syndicate. We agreed to subscribe £200
each last August for forming a capital for the
Company and to send Omotayo and Omorodun to United
Kingdom to attract business. The money was paid.
I paid over £1,500 at the initial stage and over
£20,000 later, Omotayo went to England in the
interest of the Company. Omorodun went to Angola.
The Defendant paid £21% in August, 1952 to Omotayo.
It was her share to the Company's fund. Exhibit J
was executed on the 30th August, 1952, Omotayo
made a report to me about the Defendant on his re-
turn from IEngland in the consequence of Wthh I
saw the Defendant on behalf of Omotayo.

The Defendant told me she would settle with
Omotayo. The report was in respect of a car.
Omotayo and Plaintiff came to me about twice
before I intervened in the matter, =~ I asked the

Defendant to return the car to the Plaintiff., The

£213% paid by Defendant was in respect of the
Conpany .

Cross—examined by David: Every partner was to pay
£200, When the Company was formed, .we had no
Treasurer. The nonies were to be paid to Omotayo
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and Omorodun. I have written to the Defendant to Plaintifits
come so that we might dissolve the Company. She Exhibit
would not attend., Omotayo brought business, He

went to Bngland twice. Omorodun brought no busin- yu

ess although he spent £1,450.
Proceedings in

Omorodun would not render an account hence we Suit 154/1953
wanted to dissolve the Company. The business C.0., Olayinka
brought by Omotayo is worth £50,000. The Defendant and Madam C.A.
told me she paid and Omotayo confirmed_it. I don't Young.
know Omotayo got £223., I cannot explain why De-~ 13th April to

fendant paid £213. Defendant had a Company of her '
own and so did Omotayo. Omotayo was to attract EOzgngzigéd1953
business in his own firm name on our behalf and so *
he did.

Then we had no papers with letter headings.
Omorodun brought contracts in Defendant's name,
The Defendant did not tell me she bought the car
from Omotayo. ©She paid no other money to the
business to my knowledge.

No Re-examination

Examined by Adefarasin: 5th P,W. Patience 0dojukan

female, Yoruba, sworn on the Bible, states in
IEnglish language as follows - I am a teacher in
Patience Modern School. I am the Proprietor of the
School. I live at 31, Ricca Street, Lagos, I
knew the Defendant: She is my frlend I knew
Ojikutu, Omotayo and Orodun. They, myself and the
Defendant are partners of the Nigerian Produce
Interprises Syndicate. In August last year we
agrecd to contribute £200 each to the Company's
funds. We thought of sending Omotayo and Omorodun
to U.K, in connection with business. I paid £100
in part-payment. I don't know if the Defendant
paid her own share.

Crosgs-cxamined by David

I was not at the meeting when the decision was
taken to send two members to Iurope, read the
agreecnent and signed it before Omotayo left, 1
paid my £100 to Defendant., I relied on what
Defendant told me about the Company. . I knew the
Defendant had a car, I knew nothing about it.

Re-examination
) Plaintifft's case.-
Adgourned to 29th at 10,30 a.m.
(Sgd.) O. Jibowu

Acting Senior Puisne Judge.
28/7/53 .
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WEDNESDAY THE 29TH DAY OF JULY, 1953.

BEFORE THE HONOURABLE
MR, JUSTICE OLUMUYIWA JIBOWU
PUISNLE JUDGE

Suit No.154/1953.
¢, 0. OLAYINKA vs. -MADAM C.A. YOUNG

ADETARASIN for Plaintiff.
DAVID (BURKE with him) for Defendant.

David says that the Defendant was taken by
surprise by the evidence of partnership. 10

Cross—examined by David: Christiana Aduke Young.
Temale, Yoruba, sworn on the Bible, states in
Inglish Language as follows :=- T live at 22,
Catholic Mission Street, Lagos. I am a trader. I
know Omotayo. I did not know Plaintiff until I
saw him in the Court on the 1%th April, I have a
Morris Car, No., G3874. I bought it from Omotayo.
My first car AC 6444 got damapged. Omotayo told me
he wanted to buy an Opel Car and I told him to sell
his o0ld car to me., He agreed to sell at £400. T 20
offered to pay £350 and he agreed. This was in
Pebrvary, 1952, It was early in February. He asked
me to lend him some money to make up the price of
the Opel car and promised to lend the Morris car to
me when he got the Opel car. I lent him £50 & £80
by cheques from me and from Omorodion. The money
was an advance on the Morris Car, Omotayo's evi-
dence is untrue that it was in repayment of a loan.
It is nov correct that we had transactions. without
receipts, I usually gave him cheque and never cash. 30
I never sold logs for £9Y% nor did I pay him £70,
Omotayo handed the car to me in my house. He drove
it to the house. He did not tell me the car had
been sold to anybody. I lkmow nothing about Ex.E.
The number of the car was G3030 when 1 was negotia—
ting for the car. When he brought the car it was
G8874, 1 asked him why he changed the number and
he said 3030 was his popular. I got the car be-
tween 2 - 4 weeks after I paid for it. The car

~was brought to me on the 28th Pebruary, 1952. I 4.0
‘was using the car all the time, Omotayo went

away on 2nd September, 1952, Nobody demanded
the return of the car before he went away. I

executed Ix. K, Nobody pald a brass farthing
in respect of it. I had my own Dbusiness and
so did Omotayo. I was to carry out contracts

entered <o béfqre the execution of Ex. XK.
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On 2nd August, 1952, Omotayo asked me for a
loan of £100, he wanted the money for repairs of
the lorry. He wrote out the cheque, for me., I
tender the counterpart, showing that it was a loan,
marked Ex. L. I took his passport for him and
paid his pascage. I gave him £10 on 15th August,
1952, 1He wrote out the cheque., I tender the

counterpart showing what the money was for, marked

x. M.

On 15th August, 1952, I gave him money Dby
cheque which he wrote out. I tender the counter-
Toil, marked Ixhibit II. He complained that I did
not want to pay his balance. I then brought the
cheque back to me wrote out the cheque for N. He
was to return £3 out of the £113 to nme.

The £113 is not a loan but balance due on his
car. It is not true that I was to pay his passage
to ngland is my own contribution to the partner-
ship buginess. Ojikutu refused to bring out money
and it was agreed that each person must pay Ifor
his own passage. Omotayo agreed to pay his own
passage, but Omorodun said he had not enough
money to cover his passage. Mrs. Odojukan and I
agreed to lend Omorodun money. Mrs, Odojukan paid
£100 to me which I harded to Omorodun who gave her
a receipt. It was a loan to Omorodion.

He borrowed £200 from me in September, 1952;
he has since paid it and I gave him a receipt.
Ojikutu did not bring £1,500 at first. "He paid
that amount when Omotayo brought business. He
gave Omotayo £500. I don't know of any other pay-
ment. That had nothing with the partnership
business, Omotayo did not come to see me on his
return from England. I met him at Ojikutu's house.
Omotayo told me nothing about the business. 0jikutu
did and told me it had nothing to do with our part-
nership business. When Omotayo returned the second
time, he told me nothing about the car in dispute.
Omotayo and the Plaintiff did not come to demand
the return of the car from me. The car 1s always
outside my house as I have no garage. I keep the
key. The car is always left open, Omotayo went
with me vhen I went to change ownership of the car.
I claim the car as mine because I bought it from
Omotayo. 1 am not mother-in-~law of Omotayo. I
have no child. Omorodion is not my husband, I am
married and so is Omorodion.

Cross—-examined by Adefarasin:- I was born in Lagos
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and not at Owo. I met the Plaintiff for the first
time at St. George's Hall when this case started.
I wanted to go to Omotayo's house to salute him
and his wife, I have never met you in Omotayo's
house nor have I at any time met you and Plaintiff
in Omotayo's house., I don't know the cannection

~between you and Omotayo. It is not true that I

have met you and Plaintiff in Omotayo's house., 1
never heard of the Plaintiff until I saw him in
Court. I got the letter you wrote on behalf of
the Plaintiff. I don't know Iyabode, Omotayo's
wife., Iyabode is not Omotayo's wife; she is a
small baby. The Iyabode I mentioned in my letter
is a little child. I wrote letter.

I did not transfer the noney mentioned in Ex.G
Ojikutu did. By "we" I meant Mr. Ojikutu. I gave
Omotayo a receipt for £200 which he paid to me. It
was not written in a counterfoil receipt book.

Omotayo had bought the new car before handing
the old one to me. His driver drove I 3030 to ny
house to take him back. I filed up Ex. C. He and
I went to the Town Council together. I asked him
vhy Olayinka was shown as registered owner., He
told me he wanted to change it into Olayinka's
nane but that he did not do so. I changed the
licence for the car on the same day. The vehicle
licence was in Omotayo's name and not that of
Olayinka. Omotayo spoke to the clerk before I
filed in Ex. C. Omotayo hanled the old licence in
a glass holder to the clerk., I did not get the car
from Plaintiff's house. 1 gave cheque for £100 to
Omotayo on 2nd August, it was for the car. I did
not pay the money for our business. It was not
agreed that the money should be regarded as a loan
until the Company was formed.

Money was given to Omotayo for a purpose I
don't know., Omotayo did not give money to
Omorodion before he got my cheque. 1 had business
in rubber with Omotayo and Omorodion. Omorodion
did not buy rubber for me nor did Omotayo give him
£10 which he got back from me. Omotayo was buying

rubber from Omorodion., Omorodion is not my husband.

I did not live with him., I live in my husband's
house. £100 was for the car: &£113 was the balance
far the car, I give cheques and take receipts. I
have no receipts far the purchase price of the car.
1 have only one ignition key to the car. 1 don't
know Olayinka has the other key. Omotayo gave me
only one key. 1 paid nothing for the business.
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Nobody paid anything. The Company never operated. Plaintifft's
I heard Ojilutu's evidence: no one paid £200. His Exhibit
evidence ic not true., T heard Mrg.0dojukan's evi-

dence. She did not tell the truth when ohe said fyn

she paild in pursuance of the agreement. O0Jjikutu

. . o v 3 - Proceedings in
also lied when he told the Court he came ard sgpoke Suit 154/1953

to me about the cor, I don't know Omotayo's wife, , ’
Iyabode. I don't know the name of any of Omotayo's gﬁg'Mgégﬁlggi
wives. I used to go to salute one of his wives Youn et
when she gave birth to a child. g

- 13th April to

I have never been to Massey Dispensary to see 30th July, 1953%
Yyabode. T went home after the car was handed over -~ continued.
to me hence I did not change the ownership Dbefore
April, 1952, when I returned to Lagos. I spent
more than a month at home., I left the car in Lagos.
Omotayo knew I changed the ownership.

Re—examined by David, I don't know if Omotayo gave
any money to Omorodion., I don't know what the £10
was taken for. I gave it towards the car.

Cross—examined by Court: I paid £350 for the car
by 1nstalments of £150, £100, £113 and £10. My
cheque book did not show that I paid my money for
car. I asked him for receipts and he told me he
would give me a receipt when I had paid him in full
I asked for a receipt when I got Olayinka's Solici-
tor's letter,

Cross Examined by David: 2nd D, W, Tijani Iginla,
Male, Yoruba, sworn on Koran, states 1n English
Language as follows :- I live at 28, Omididun
Street, Lagos. T am the Motor Licencing Officer,
Lagos Town Council. (Note: He is asked to go and
produce all papers relating to registration of
G3030 and G8874)

Cross—examined by David: 3rd D.W. Geofrey
Omorodion, male, Benin, sworn on the Bible, states
in English Language as follows :— I live at 61,
Oke Suna Street, Lagoc. I am a trader. I know
the Defendant: sihe is not my wife., I have my own
wife. I have never lived with Defendant., I know
Defendant has a Morris Car No. G8374. She got it
from Mr., 0. Omotayo. Every transaction took place
in my presence, In TFebruary, 1952, I was with
Defendant in her house when Omotayo came -~ told
her he wanted to disvose of his Morris Car to buy
an Opel Car and that he had not enough money to
pay for the car, The Defendant agreed to give him
money provided he sold the Morris Car to her. They
agreed on £350 as the price of the Morris Car,
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Omotayo wanted £400 and Defendant  offered £350
which Omotayo accepted.

The Defendant then gave him £50 cheque and
asked me to give him a cheque of £80 on the
Farmers' Bank. The monies were advanced as part
payment for the Morris Car. There was no receipt
given., Omotayo said that no receipt was required
as the payments were made by cheque. The car was
not delivered at the same time. It was delivered
about %% weeks later. I was present when the car
was delivered to the Defendant towards evening.
The key of the car was handed to Defendant by
Omotayo who drove the car to Defendant's house.

He then asked for the payment of the balance, She
promised to pay at a later date. I knew the Plain-
tiff. I met him once in Omotayo's house; he was
not present when Omotayo delivered the car., It is
not correct that Plaintiff lent the car +to the
Defendant. I am a member of the Nigeria Produce
Enterprise Syndicate. I contributed £500 to the
business. I did not pay it to anyone. We were to
pay £200 each according to Ex., K. but no one made
any contribution., Ojikutu saild he was not prepared
to finance the business unless there was some
business, He said he was prepared to refund my
expenses to Lurope if I brought out business. I

‘had my own personal money and I got £200 from De-

fendant and Mrs, Odojukan. This was a loan to me.
1 had £500 which I knew would not be sufficient.

I went to Lurandu, Tisbon by plane. From Lisbon I
went to Geron in Italy and to Tourin. I brought
back several contracts in the Company's names,
There were over 10 contracts, I commumnicated
these to Mr. Ojikutu. There were letter headings
printed by Ojikutu before I left. I left on 9th
September, 1952, Omotayo left a week earlier.
Everything was ready before Omotayo left. I handed
the contracts to Qjikutu. Omotayo returned +o
Nigeria before me, We all met on my return from
Europe. The Company gave me no money hence I did
not account for my expenditories.,

I was not asked to account for the money I
spent. Ojikutu only asked me for the results of
my tour and I gave him the results. Omotayo told
me he had given account of his own tour.

Cross—examined by Adefarasin: Omobtayo handed only
one key to the Defendant. There was a vehicle

licence on the car when it was brought. I looked
at it. It bore the name of Omotayo. That was on
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the 28th July, 1952, I cannot drive a car, Plaintiff!s
Omotayo went home by a car, probably by his Opel Exhibit
Car, He did not go with L3030. The transaction

took place in Defendant's parlour. I went out hyn

with Omotayo. I wrote out the cheque for £50 for

Defendant. The object of the cheque was not en- Proceedings in
dorsed on the counterfoil. I showed on my counter- Suit 154/1953
foill "a tran to Mrs. Young". The Defendant asked C.0. Olayinka
for a receipt and Omotayo said tlmat it was ummecess- and Madam C,A.
ary until the wholec money was paid. She asked for Young.

a receipt immediately after giving Omotayo the 13th April to

cheque. I used to deal in rubber. I remember
Omotayo paid me and another £10 for rubber, It
was for travelling expenses in respect of rubber
purchased. Omotayo was our partner then in rubber
business. The Defendant was also a partner in the
business., We had no written agreement, Omotayo
was then interested in rubber business., The 10
Pounds was not a loan. We were all doing the
business. Omotayo pgot a cheque for £10 plus the
Defendant. The Defendant was never my lover. I
have an office in Defendant's house, I 1left
B.B.W,A. on medical grounds. I spent only £700 on
ny tours. I had £700 before I left Nigeria.
Ojikutu did not send me any money. No account was
opened on ny behalf by Ojikutu. I called to the
Company for money deposited in favour of a Firm in
Iivenda, It was for £1,400. The money was not
released to me at Livenda. It was not paid to the
Firm although I called for the release of the money.
The Defendant was not in Omotayo's house on the
day I saw the Plaintiff there. I paid about fifty
something pounds to Livenda.

- continued.

I knew everyone was to pay £200 but no one
contributed,

I was present when Omotayo sold the car to
Defendant, -

Re—-examined by David: &£1,400 was deposited Dby
OJirutu, against performance of the Livenda con-
tract. I knew of this before I left. I cabled
for the money as the Firm at Livenda would not do
any business unless the money was paid to them., It
was not paid although I cabled for the money. The
money was not released.

Cross~—-examnined by Court: Ojikutu had no money at
all in the business. It is not true that Ojikutu
paid about £5,400 or £22,000 into the business
fund, I know Mrs. Odojukan., I think she was pres-
ent at the meeting at which it was decided that we
should pay £200 each., She gave me a loan,
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Cross—examined by David: 2nd D.W., Tijani Iginla,
warned of hig oath, continues:~ G3050 was first
registered in respect of a Morris Oxford Car be-
longing to 0, Omotayo of 62, Wakeman Street, Yaba
on the 3rd April, 1950. Odugbesan made a note on
Register Book that the car was sold out of the
country. Odugbesan has been dismissed. There is
no letter in our file about the sale of the car
out of the country. If sold out, or out of use,
the nwiber can be given to another car, I know 10
the Defendant and also Mr. Omotayo. I see Ex. C.
Odugbesan wrote his hand on it. Ex.C 1is dated
15th April, 1952. T was not then in the Branch,

I was in Water Rate Arrears Section.

G30%0 was issued to Opel Car.

Cross—examined by Adefarasin: There is only one

G3030 in our books today. The chassis No., of

G3030 is 2809251 L.V, The engine number is 26420.

26420 is on Exhibit C., The same car was licensed

as G8874. The nunber G3030 was not in use before - 20
1t was assigned to the Opel Car.

Omotayo registered (3030 for his Opel Car.
C.0. Olayinka registered G8874 for the Morris Car.

The name of the previous owner is on Ix. C.
The new owner has to supply the name of the pre-
vious owner which we check with our book. If it
agrees then the form is endorsed. The vehicle
licence has also to be produced to show that it is
in the name of the previous owner. The previous
owner is ¢,0. Olayinka. 30

Re~examined by David: I remember the African JA'A
Trading Company case, It is not compulsory that
the vehicle licence be produced. Inquiry may be
made to find out if a certain number has been
given out. Members of the Public are not allowed
to see our book.

Case for Defence.

Adjourned to 30th for Counsel's address.

(Sgd.) 0. Jibowu
. PUISNT JUDGE. A0
29/1/53.
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THURSDAY TIHE 307H DAY OF JULY, 1953,

BETORE THE HONCURABLE
MR, JUSTICE OLUNMUYIWA JIBOWU
PUISNE JUDGE

Suit No. 154/195%

’.0. OLAYINKA V. MADAM C,A. YOUNG

DAVID for Defendant addresses the Court.

e submits that the case involves only ques-
tions of fact. The question is which side is
speaking the truth. Was £130 paid for the car or
is it a refund of a loan, Mr., Olayinka belongs to
a tribe of keen traders; would he give his car
for which he had justv paild £400 to Defendant on
behalf of Omotayo? Ile wanted to use the car for a
taxi. The car was taken in March, 1952, no steps
were taken to recover the car until Omotayo went
to England and returncd. No steps taken until
letter was written in March, 1953 by Plaintifl's
Solicitor. ILetter Ex.A. says car lent for 6
montha, He asks the Court to say that Ex.E. was
not prepared in July, 1952, but recently. He asks
the Court to say that the Defendant told the truth.
Cheque for £100 is shown as a loan, She is 1il-
literate. The Defendant paid more than her contri-
bution as she paid Omorodion 2lso. Did car still
remain in the name of Omotayo! The licence was not
changed - Car was registered as a new car., There
were two ignition keys: why did not the Plaintiff
go and drive the car away?

ADEFARASIN replies -~ He leaves the facts to the
Court. He refers to Plaintiff's clain, Did the
Plaintiff give car to Defendant through interven-
tion of Omotayo? Car registered by Plaintiff on
day Defendant said she bought. Defendant denied
all knowledge of Plaintiff until she got his let-
ter. She admitted from Ix.C. that she knew about
Olayinka when she went to Lagos Town Council. She
tried to wriggle out by saying that Omotayo told
her it was ‘all right.

NDefendant should have tendered hexr wvehicle
licence to show Olayinka was owner - she wants the
Court to belicve that the vehicle licence bore
Omotayo'!s name.

Sce Bx,B., It is not suggested that the name
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of Olayinka was a forgery. If she was buying the
car, she could only have bought from Olayinka,
G3030 was changed to 38874 - same car has its
number altered, .

Evidence for Defendant don't support Defend-
ant's story. At first it was suggested that
Defendant lent Omotayo £200 which he has not
refunded., Later shé saild the money had been paid
and receipt given. She agreed that £113 was for
Omotayo's air passage. That she told the Court
it was paild towards purchase price for car. £100
in her evidence was said to be a loan and also £10,
yet she said they were paid for car. She has not
proved that she paid anything for the car. See
Ex.G. Iyabode referred to. Would a young child
be dreaming? Defendant did not tell the truth when
she said no one contributed towards the partnership.
Mrs. Odojukan'sand Ojikutu's evidence should be
accepted. They are not in controversy with Defend-~
ant. Asks Court to hold that monies paid by
Omotayo are for partnership purposes.

Judgment is reserved till the 31st instant.

(sgd.) 0. Jibowu, 30/7/53.

Exhibit "W10" - IETTER to A.,Y. Ojikutu from
McVicar

. TIMAX TIMBER CO. LTD.
Oirectors: Group Captain ¥,E, Dixon. Mr.R.J,.McVicar
' M. Rosengarten

Eagle House,
109, Jermyn Street,
London, 3,W,1,
Teleyphone:
Whitehall 1728/9

Bentley's 2nd Code.

. Inland Telegraphic Address:
ITTMAYTIM, PICCY, LONDON.
Overseas Cable Address:

ON/BH. TTMAX TTH, LOWDON.

My, A.Y. Ojikutu ]
1, Jagun Lane ’ 9th June, 1953.
Thgos', NIGERIA.

Dear Sir,

We acknowledge receipt of your letter of the
15th April and refer to our letter of the 10th of
that month.
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V7e have not reccived a reply to this letter,
and before replying to your letter with reference
to the question of the 10 per cent, which would
have been due to you had you honoured your Con-
tract, we would like to know whether you are pre-
pared to accept liability for the  Breach  of
Contract, ,

Yours faithfully,
for TIMAX TIMBER CO. LID.

(Sgd.) ?
DIRECTOR .

Exhibit "AA" — IRTTER from McViear to Ojikutu.

LAGOS.
12th Octoberx, 1953,

A.Y. Ojikutu, Esq.,
1, Jagun Lane,
LAGOS .,

Dear Mr, Ojikutu,

With reference to your two letters dated the
2nd September, 1953, T am giving you below a full
report and itinerary of my visit by ailr to England
and Germany.

I left Tkeja Airport on Sunday, the 13th Sep-

tember, and arrived in London the following morning.

T stayed in London until Iriday, the 18th September,
when I left by air for Irankfurt-Main in Western
Germany. My movements during the twelve days I
spent in Germany were as iollows -

18 Sept~ arrived and stayed in Frankfurt
19 Went to Bad Homberg

20 " Went to Wiesbaden

21 n Went to Mainz

22 n : Went to Kaiser Lautern

25 " Went to Dusseldorf, via Cologne
24 " Went to Brunswick

25 " Frankfurt

I had my first meeting with Mr. B. Frankel on

Plaintiffts
Evhibits

"Wloll

Letter to A.Y,
Ojikutu from
McVicar.,

9th June, 1953
- continued,
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Letter: from
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Friday morning, the 25th Jeptember. At this meeting

~and in front of a witness I asked him on your be-

half what the position was in regard to the money
you had deposited with him against goods to Dbe
delivered. He stated that he would reauire to seek
legal advice, that he had business to transact in
Munich and he would be getting in touch with me
again at the Hotel where I was staying in Frankfurt.

I left Trankfurt without seeing Mr. B.Frankel
again, on the evening of Wednesday, the %0th Sep- 10
tember, and returned by air to London. I had to
remain in TLondon until the 10th October, as the
B.0.A,C, aircraft were fully booked for practically
the whole of October. I eventually managed to get
an early reservation on Alr France - London, Paris,
Algiers, Niamey to Lome, in Togoland, and thence
to Liagos. As already stated, I left London on the
10th and reached Tagos airport on Sunday afternoon,
the 11th October,

I had therefore been away Ifrom Lagos a whole 20
month, instead of the ten days I had planned to be
away .

I will now recount (a) what I personall
found out on your behalf during my trip; (b) what
I was informed about Mr. B. Frankel - for your
personal and confidentiazl information, and (c)
conclusions and advice I tender to you in confi-
dence also for your private information and without
any prejudice whatsoever to the writer of this
letter, i.e. myself. We have already gone into the 30
past history of this business in which I energetic-
ally and in writing advocated against it and,
further, please remember that I pointed out that I
had undertaken this investigation on your behalf
against my own personal wish and only because of
ny regard for you. To begin, thereiore, with

(a) On my arrival in London I went immediately to
the City of London, and found that the Offices
of B. Frankel, at No. 48, Upper Thames Streed,
L.C.4. were vacated, with no furniture fix- 40
tures or fittings in them and obviously to let.
This confirmed the suspicions I had passed oun
to you in ILagos last July,

I made various enquiries in ITondon about R.
Frankel, and the main items of information
are condensed and reported in (b).

After three days in London, I cabled you on
the 17th October, and left for Germany on the
18th,
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I sent you a letfer from Frankfurt on the Plaintiff's
29th October, and returned to London on Exhibit
Wednesday the 30th. I sent further cables to

you from London on the 1lst and 5th October, "AAM

reporting my movements and giving you my
telegraphic address in case you wished to give Letter from

me any instructions. McVicar to
Ojikutu.

From information I received from reliable 124 Octob

sources (whom I can produce if and when neces- 1952 ctober,

sary) it is clear to me that B. Frankel was
made bankrupt in Ingland last June, with total
liabilities probably exceeding £100,000. I
understand also that his affairs in France
are in a similar bad condition. There 1is
little possibility of financial help from his
wifets family, who live in poor circumstances.,
All personnl effects that existed have since
been sold., B. Frankel is trying to start up
in business again in Western Germany but it
may well be that he will move on into Switz-
erland. His friends have been temporarily
supporting him, but these will shortly cease
their support.

- continued.

It is my own profound belief that B.Frankel
will never pay any of his numerous debts, and
it is fruitless to say any more about this
person,

After careful thought and long study and re-
search in London, on ways and means of tack-
ling this problem my conclusions and sincere
advice to you, my good friend, are as follows:-

(Please note this advice is given without pre-
judice voluntarily and reserved at my discre-
tion of any action)

(i) Provided Omotayo, who originally acted
against my advice, obtained Bank
references before depositing the first
£5,000 of your money with B. Prankel,
then the Bank lManager of Barclays Bank,
Bishopsgate, London, can be sued. As I
verily believe that this £5,000 covered
an overdraft at this Bank of some £4,400
so that the Bank in fact did knowingly
use money placed in good faith on deposit
to clear a Client's indebtedness,
Furthermore, I have been informed and I



Plaintiff!s
Exhibits

IIA_AH

Letter from
McVicar to

- Ojikutu.

12th October,

1953

-~ continued.

non

Tetter to
Omotayo from
his Brother,

7th Wovember,
1953,

(11)

Exhi

208,

believe this information to be true that
B, FPrankel, through Companies that he
controlled has had countless Bills pro=-
tested and cheques returned. ZEverything,
of course, hinges on the wording of the
Bank Reference, if it was what is known
as a negative one 1t is useless, but if
the reference was good enough for
Omotayo to deposit £5,000 with B, Frankel,
then the information given by the Bank
was false, and they can well and truly
be sued for the total of £20,000. A
powerful firm of Solicitors in London,
like Lathan, Vandyck & Co. would cause
Barclays Bank to settle out of court,
This sum great as it is to you or me, is
nothing to Barclays Bank.

Hands can be placed on B. Frankel where-
ever he is in Western Germany or
Switzerland, at short notice, and when-
ever you wish it.

(sgd.) W,E., McVICAR.

bit "Q" - LETTER to Omotayo from his
Brother.

St. Paul's Vicarage,
Long Lane,
Finchley,
London, N.3.

7th November 1953%.

0. Omotayo Isq.,
P,0, Box 113,
Yaba, Nigeria.
My Dear Brother,

It is just inevitable that we have +to reopen
the matter of Mr. Frankel once again; and in fact
I have predicted that this must come to pass. My
last letter on this issue was that of the 15th
August. It does not appear to me that you took

any step
people at

in consonnance with my advice or from
home who are experienced in legal matters.

I have warned that there can be no grain of
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truth in whatever kind of news Ir. lcVicar may Plaintiff'as
tell about his boss. I have since the receipt of Exhibit
your letter gone a step forward in making investi- :

gations about Mr. I'rankel. Iy only handicap is nQn

lack of finance, and at the same time, I am not

canable of handling the matter on any elaborate Letter to
scale since you have not given me -the authority to Omotayo from
do go., So far as I know, Mr, Frankel is still in  his Brother,
his Baker Street address where you and I have al- ,
ways met him. Tt is a fact that he spent most iggg Novenber,

days of the week outside London and that makes it
difficult to get him out. Mr. McVicar is not
correct to say that he has left for TPFrankfurt

permanently, His office at Brook's Wharf still

exists,

- continued,

I can possibly get an official & confirmed
report of the business position of Mr. B. Irankel
from the Registrar of Business here, if, and only
if, you want me to initiate enquiry about him. In
addition Mr, Frankel is not an Englishman and that
places him at a disadvantage, in that he cannot
easily escape justice, even if he now makes TFrank-
furt his home,

Scotlend yard and Fraud Court are very reli-
able in matters of this nature. It is up to you
and Mr, O0jikutu to decide how the matter should be
handled. Instead of the £500 bonus to Hr. lMcVicar
a deposit of £300 would have been sent to meet
up expenses of a Solicitor and other necessary
investigations, By now we should have known how to
get in touch with whatever investments Mr. Frankel
had made since the receipt of that money.

The case of the Farmers Bank is still pending
at the Privy Council. Mr. A,5.0. Coker is in
London., I have spoken to the IEx-Manager of the
London Branch, unfortunately he is unable to trace
any papers connected with the initial payment to
Mr. I'rankel, I think you realise that the Manager
of the Bishopsgate Branch of Barclays Bank was only
responsible for the £5,000 cheque through the
Farmers Bank, Other amount i1f paid through the
Barclays Bank did not go through the Farmers Bank.

However, Mr, McVicar has also been able to
exploit the situation if the story by Mr. Ojikutu
is correct to the extent that he parted with his
£500 to Mr, McVicar an agent of lir. Frankel. It
sounds very insinuating and ridiculous for any
business man to so act.
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As T said previously, I need the original
documents and other correspondence between you and
Mr. Prankel to show the correct position of the
case and an official power of attorney as per mny
letter of the 15th August. I cannot tell what
costs will be meanwhile, but a sizeable amount is
required to commence proceedings, There has been
unnecessary delay in the past and I can only
advise you again, that the more you delay to act,
the more difficult and complex you meke the posi- 10
tion of things,

What 1s the pogition now of the Zini shipments.
Are you able to dispose of any quantity at reason-
able price ?

We are all pretty well.

Our best Compts. To all.

Yours truly,

(Sgd.)
Exhibit "P" - IETTER from Director Commerce
and = Industries to Ojikutu 20
Telegrams: No. CT/7566/29.

DIRCOMIND, LAGOS. Department of

A1l communications Comm%rce‘ang.Indgstries,
should be addressed agos, Ligeria.

To: "The Director" (and
not to officers by nane) 24%h November, 1953.
and the number given

above should be quoted.

AY. Ojikutu, Isq., _ 30
1, Jagun Lane, :

Lagos.

Dear Sir,

Mr., B, Frankel, London

Further to my letter NWo. CT/7566/26 dated the
27th of October, the Prosecutions Branch of the
Board of Trade in the U.K., are still undecided
whether or not to prosecute for fraud and are try-
ing to ascertain the precise location of Frankel,
This is variously stated to be Israel, Germany and 40
the Continent, and enguiries have also been initi-
ated in Frankfurt, but the police there state that
they have been unable to trace his whereabouts.
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2., The develovpnents to date are that the 0ffi-
cial Receiver has issued a warrant for the arrest
ofl Trankel because of his failure to attend the
examination in banlruptcy. There was a creditor
petvition for bankruptey and a receiving order was
made on the 19th Junc., Yrankel did not attend the
examination on the 30th July and an adjudication
of bankruntcy was made on the 4th August, 1953,
Since TPrankel did not attend, there is no Statement
of Lffairs available, Iranlel's wife 1s reported
to have lelt the country, but her destination is
unkriovin.,

%2+ There seems very little hope of your obtain-
ing any redress. Ii yon were to issue a writ for
Civil proceedings in U.K. then you would only get
whatever final dividend was declared and this,
subject to I'rankel's apnearing for the bankruptcy
exanminavion. On the other hand, if you issue a
writ in liigeria, then you have to first locate
Prankel and serve the writ through his solicitors
and then presumably, Frankel would move from the
country in which the writ is to be served.

4, The Prosecutvions Branch suggest that you
should prove yourself a creditor and formerly in-
form the 0fficial Receiver in Bank Buildings,
Carey Street, London, W.C.2., so that you may have
the benefit of any dividend finally declared,

5. The Board of Trade have not yet decided if
they will prosecute, and if so, whether they will
include the Nigerian case, This depends, of
course, whether the fraud is adjudged to have
taken place in Nigeria or in the U,X, Should they
prosecute, then a detective from the Yard will Dbe
detailed to go to France to collect evidence, as
it is understood the French Authorities have al-
ready issued a warrant for his arrest on a criminal
charge of fraud.

6, DPlease inform me in due course if you will
take action as suggested by the Prosecutions Branch
of the U.K. Board of Trade, or if you prefer to
issue a writ fcr civil proceedings.

Yours faithfully,

(Sgd.) ? A
for Lcting Director,

Plaintiffts
Txhibit
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24th November,
1953
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Exhibit "R" - ILETTER from Ojikutu to Omotayo

Bankers s~ AJY., OJIKUTU

The National (General Merchant)

Bank of Personal Secretary

Nigeria Ltd. D.0.S, Ajayi Esd.,

Marina, Lagos. Solicitors:-

Branches: Messrs. Lawson & Adewale,

Ibadan, Akure, :

Owo, Benin, 1, Jagun Lane, :

City, Kaduna, Lagos, Nigeria, 10
. Jos, Zaria,

Kano, NWguru, : 24th November, 1953,

and Sokoto.

Mr. O. Omotayo,
P,0. Box 1153,
Yaba,

Dear {ir,

I have read the contents of your brother's
letter to you dated the T7th Wovember, 1953, and
regret to state that the statements therein con- 20
tained are valueless to me,

2, DPlease note that I am trying to recover
money advanced to you and through you for goods
that had never been received, and all I wanted from
you, is evidence that you did take up references
from Mr, B. Frankel's Bank Manager in accordance
with my oral instructions to you before parting
with the first Five thousand pounds sterling of my
money., Your brother's reference to this vital
matter in paragraph 4 of his letter is very vague 30
and useless to me,

3. As the matter is now taking a very serious
turn as the money advanced could have been devoted
to more profitable business, had you not given
approval to the genuiness of the transaction, I
must now demand from you a statement that you did
in fact take references from Barclay's Bank London
as stated above after which I may proceed to what-
ever measure that is open to me to reccver the sum
of Twenty-thousand pounds sterling. 40

4, Please and without bitterness attend to the
request herein contained with the urgency it de-
serves without any further declay,

Yours faithfully,
(Sgd.) A. YBEKINI OJIKUTU,
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Ixhibit "8" - IETTER from Omotayo to Ojikutu. Defendant's
- Ixhibit
OLATUITJY OIOTLYD Councillor ALY, Ojikutu, ngn
62, Vakemun Street, 1, Jagun Lane,
P,0, Box 113, Lagos, Nigeria. Letter from
YABA, NIGERIA. ' Omotayo to
Ojikutu.
Dates: 28th November, 1953, : 28th November ,
1953,

Iy Dear Sir,

Your letter dated 24th November, 1953, re-
ceived yesterday contents of which have been read
with a pinch of surprise.

It may be true you have not found my brother's
letter passed on to you by me for attention, of
much value, but it should be remembered the young
man was only trying to assist,

As a matter of fact, I cannot remember being
given any oral instructions to take Mr. Frankel's
references,

As far as I can remember, it was Mr. TFrankel
himself who in his letter addressed to you on the
15th November, 1952, suggested that you could
refer to the Barclays Bank for any information you
may wish to acquire respecting his financial stand-
ing, should you so desire,

Since the payment to, and receipt by, Mr.
Trankel of the sum of £5,000 (Five thousand pounds)
sterling 1s never in dispute it does not appear
there will be much difficulty in recovering from
him the amount he Mr. Frankel has received for a
consideration which he has since failed to imple-
ment,

Trusting that this will satisfy your require-
ment.

Yours sincerely,

(sgd.) 0. OMOTAYO.
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" Exhibit "M - LETTER from Ojikutu to Omotayo.

Bankers: AY, OJIKUTU

The National (General Merchant)

Bank of Personal Secretary:

Nigeria Ltd. D.0.3. Ajayl Esaq.,

Marina, Lagos, Solicitors:

Branches: Messrs. Lawson & Adewale,
Ibadan, Akure,

Owo, Benin City, 1l, Jagun Lane,
Kaduna, Jos, Lagos, Nigeria. 10
Zaria, Kano, Nguru

and Sokoto. . 3rd December, 1953,

0, Omotayo, LsqQ.,
62, WVakeman Street,
P. 0. Box 113,
Yaba, Nigeria,

Dear Sir,

Referring to your letter dated the 28th Novem-
ber, 195%, in reply to mine dated the 24th November,
I am agreeably surprised that you should be 20
surprised at the contents of my letter.

2., If your brother at any time attempted to
assist in the matter, he should have done so on a
misleading basis as is evidenced by a copy of
letter from the Nigeria Commerce and Industries
herewith attached for your perusal and retention -
this letter is self explanatory and confirms every
statement made by Mc., McVicar and showed that
gentleman as a very honest and sincere worthy of

greater trusts than the one showed by you. 30

3, The assurance given in your letter by way
of cablegram from London dated the 29th September,
1952 was the basic confidence before I remitted to
you a sum of Five thousand three hundred pounds
sterling through The National Bank Ltd. of the
Marina, Lagos,

4, Tikewise and in like manner in your cable-
gram to me from London dated +the 3rd day of
October, 1952, you reported the position as
"alright" followed by a confirmatory letter from 40
you.

5. 1In all these circumstances, you must have
been convinced of the genuineness of the transaction
and your position as my agent fully secured as to
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the exact position of the order and the subsequent Defendant's
shipments to me before you sent such a cablegram LExhibit
to me, and on my part, I reposed the greatest con-

Tidence in you which I had no doubt then was a non
misplaced trust, and relying on all these demands

of yours, 1 remitted the amount called for by you, Letter fronm
with some surplus to cover all incidental expenses, Ojikutu to

and I assure you, I never parted with this huge sum Omotayo.,

of money UNTIL the assurances givenly you in your 314 Decemb

several cablegramsand letters have been carefully r ccember,

considered., Eggzntinued
6, Literate as you are, I reposed the fullest

confidence in you, that under no circumstances

would you part with my money, namely a sum of

£5,300 to an unknovn man whose financial status

and Bank reference was not good, despite my warn-

ing to you in a letter dated the 3rd day of October,

1952, to the effect that on no account should you

part with the money without first of all satisfying

yourself as to Mr. I'rankel's (your friend) financ-

ial stability.

7. Subsequently, you flew back to Nigeria early
in November, and gave me the assurance that the
vehicles were already assembled, but on Mr.Frankel's
failure to implement the deposit of £5,000 he was
coming down to TLagos himself to explain the situa-
tion to me and that if possible I should pay him
further sums of monies as he might demand and that
the situation was secure in my favour.

8., Consequently, he came down, according to
plan between both of you on or about the 12th
November, 1952 and confirmed the statements made by
you to me and in your presence, and at your request
and sponsorship, I handed a cheque for fifteen
thousand pounds to him (Mr. Frankel) drawn on The
National Bank of Nigeria Ltd. in his favour, in
consequence of which Mr. Frankel in a letter or
shall I say a so-called agreement to me dated the
15th November, 1952, agreed to make part shipment
on the 30 trucks so ordered through you, and so I
parted with a sum of Twenty-thousand pounds to an
unknown man to me on your assurance,

9. In all these circumstances, and on my part,
and acting on your advice and suggestion as my
agent, I perfected my part of the contract by pay-
ing out through you on both occasions to Mr,Frankel
the amount required of me all totalling a sum of
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TWENTY THOUS.ND POUNDS STERLING, exclusive of what
came into your possession as my agent and repre-
sentative., By this payment, you told me that
arrangements for quick and immediate shipment had
been perfected by me on a verbal promise from you,
but up till now every promise and assurance given
by you both in writing and verbally have failed
judging from the copy of letter herewith attached.

10. To ease a very serious situation, I am now
asking you for the Bank reference obtained as to 10
Mr. Frankel'!s financial position in terms of my
letter to you referred to supra as my agent and
representative in TLondon in the transaction before
you parted with my money.

11. On the other hand, and in terms of your
cablegram dated the 20th September, 1952, I ask in
all sincerity, what has become of the vehicles
already assembled and ready for shipment.

I should be happy to receive an early reply
to this letter, as the reply will dictate to me 20
what further steps I should pursue, acting, how-
ever, on the advice of people who Ikmow better than
both of us.

I should be exceeding sorry if it turned out
that I have trusted a man whom I should have sus-
pected. :

Awaiting the favour of an early reply.
Yours faithfully,
(Sgd.) A. YEOKINI OJIKUTU.

Exhibit "U" - LETTER from Omotayo to Ojikutu 30

Councillor A.Y. Ojikutu,
1, Jagun Lane,
Lagos, Nigeria,

5th December, 1953,
My Dear Sir,

1953 I refer to your letter of the 3rd December,

Beyond my letter of the 28th November, there



10

20

30

40

217.

is nothing further I would like to say in regard
to the taking of Mr., B, Frankel's Bank reference.

However, I should like to say that I have
read paragcraphs 7, 8 and 9 of the lébdter with the
gravest ofl concern. You scemed to suggest that Mr.
Franlzel and I conspired in the Bedford business
dcal. This ic a monstrous suggestion which I feel
should be resented with all the emphasis of word.

Yours faithfully,
0. OMOTAYO.

Ixhibit "IE" - STATEMENT of Omotayo

S TATTMENT

Name: Olatunji Omotayo
Age: 39

Occupation:
Religion:
Address:

Trader
Muslim
62 Viakeman Street, Yaba.

Having hbeen duly cautioned that he was not
obliged to say anything unless he wished to do so
but that whatever he says will be taken dowvmn in
writing and may be given in evidence elects to say
voluntarily as follows :-

On 2/9/52 I left Nigeria as a representative
of the African Produce Enterprises Syndicate to
mnake business contacts. Before I left Lagos I was
given a letter of introduction from Mr.W.E.McVicar
of Lagos to his brother who met me at London air
terminus. Mr. lMcVicar whose address in London T
do not know, told me that he would arrange a
meeting with his boss Mr. Frankel the following day
at the Oddenino hotel., ©Next day I went to this
hotel with Mr. S.0.0. Abudu of St. Paul's Vicarage
Finchley N.3. 1r. Abudu is my cousin and is still
at this address. We met a certain Mr. Frankel with
Mr. McVicar. Mr. I'rankel told me he would get me
50 Bedford trucks at about £673 each. He said he
could get the trucks from the Vauxhall works at
Luton. llext day TFrankel and WcVicar entertained me
to lunch at the same hotel and Frankel gave me a
written undertaking that he was in a position to

Defendantts
Exhibit

"Ull

Letter from
Omotayo to
Ojikutu.

5th December,
1953

- continued.

Plaintiff's
Exhibit

IIEEII

Statement of
Omotayo.

11th December,
1953.



Plaintiffts
Exhibit

||EEII

Statement of
Omotayo.

11th December,
1953

- continued.

218,

supply the trucks. On 19/9/52 I returned to
Nigeria and told Mr. Ojikutu of this offer,

FPrankel had asked for a deposit of £5,000. He
gave me to understand that he was a wealthy man
dealing in furs, rubber and timber. NMr. Ojikutu
on my recommendation agreed to send me £5,3%00.

T returned to London at the end of September, 1952,
I called at the Nigerian Marmers and Commercial
Bank at 85 Longlane to tell the Manager to expect
this money. A few days passed and the money did
not arrive. Mr. Coker the London Manager of the
Farmers Bank offered to advance the money to ne.
Prankel came to the bank on 1/10/52 and was given
a cheque for £500 on the IMidland Bank. On 3/10/53
Mr. Frankel, Mr, McVicar and I again visited the
Tfarmers Bank at Longlane, The Manager gave MNr,
Trankel a further chegue on the Midland Bank for
£4,500, The same afternoon the money arrived from
Lagos and I paid the cheque for £5,300 to the Farm-
ers Bank thus crediting my account with £300.

About the 6th October 1952 Frankel took NMr.
Abudu and I to Luton in his car. We visited the
Vauxhall Vorks and while Abudu and I waited out-
side T'rankel interviewed someone whom he described
as the Ixport llanager. Frankel then showed me
about 25 new Bedford trucks and said they were
part of his consigrnment. He then took us to
London and showed me four new Bedford trucks say-
ing that they were also his order. I cannot
remember where this workshop is situated. Mr.Abudu
knows where it is., Frankel took me to shipping
agents whose last name was Hogg. TFrankel went
into the shipping office and brought out a man who
told me he was the Manager. This man said he would
ship 12 trucks to Lagos immediately he could find
shipping space. Abudu was present. I cabled
Ojilkutu that everything was arranged and went +to
Holland and Western Germany. On my return from
Germany I asked Frankel about the position of the
trucks. He said the manufacturers would not
deliver the trucks to him unless he paid a further
deposit of £28,000, that he would find £10000 and
that I should raise £15000. I said I could not
get this amount and he said he would go to Lagos
to see his representative and as vell as NMr.0jikutu
the man whom I saild that gave me the £5,000., Three
days later I telephoned Frankel but he made exXcuses.

A few days later we met and he said he had not found

the money to pay for the trucks.

On 2/11/52 T returned to Nigeria and met MNr.
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Ojikutu and told him what had happened., I advised Plaintiff!'s
against advancing any further money to frankel. Exhibit
About the middle of November I met Mr. McVicar in

the shop of Mr. Olayinka at 39 Idumagbo Avenue "EE"
Lagos and in the presence of the latter lcVicar

told me that Mr. I'rankel would be coming to Lagos Statement of
and asked me to sponsor him. I would not do this, Omotayo.

A few days later Irankel and McVicar met me at the

seme shop, I asked about the trucks but he said %%;? December,

he wanted to sce lr., Ojikutu. Ve went to Mr.
Ojikutu's house and Frankel asked for £20,000
which he later reduced to £15,000. McVicar was
present during this discussion. I advised Ojikutu
not to pay any more money. On 15/11/52 Mr.Ojikutu
told me that he was convinced by Frankel and he has
had a written agreement about the transaction from
Trankel, On 17/11/52 I saw Frankel at 39 Idumagbo
Avenue Lagos in the company of W.E, lcVicar,
Irankel said he had got the money from Ojikutu.

- continued.

I got nothing from Frankel.

In May this year Frankel and McVicar called
at 181 Idumagbo Marina and Frankel told me he was
in TLagos at the request of Ojikutu. That was the
last occasion I saw I'rankel,

W.I. McVicar told me that he came to Nigeria
as an employee of Frankel., PFrankel used to send
£100 monthly to McVicar which for a time was paid
through my account at Merchant Bank Lagos. Frankel
told me he wanted to deal in timber and rubber in
Tiagos and that McVicar was here on his behalf.

I am prepared to travel to London to give
evidence against I'rankel if required.

Read over and certified correct.
(Sgd.) O. OMOTAYO: 11/12/53%.
The above statement was made and signed in my
presence s -

(Sgd.) ?
Cpl. 1061 wxw,




