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Ol APPEAT
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RECORD _OF  PROCEEDINGS

10 No. 1.
WRIT OF SUMMONS

IN THE SUPREME COURT OF THE FEDERATION OF MATAYA
IN THE HIGH COURT AT KUAIA IUMPUR
Civil Suit No.l50 of 1958

BETWEEN :~ Chow Yoong Hong of
Nigh St. Kwala Lumpur Plaintiff
~ and -~

Choong Fal Rubber Manufactory,
44, Croes Street, Kuala Lumpur
' Defendant

20 SPECIALLY INDORSED WRIT

The Honourable Mr,James Beveridge Thomson,
P.J.K., Chief Justice of the Federation of Malaya,
in the nares and on behalf of His ilajesty the Yang
di-Pertuan Agong Abdul Rehman Ibni Al-Marhim Tuan-
ku Muhamad.

Tosm~
Choong Fah Rubber Manufactory,
44, Cross Street, Kuala Tumpur.

WE COMMAND YOU, that within eight (8) days
after the service of this writ on you, inclusive
30 of the day of such service, you do cause an appear-
: ance to be entered for you in an action at the suit
of Chow Yoong Hong of High Street, Kuala Lunmpur.

AND TAKE NOTICE that in default of your so

In the
High Court at
Xuala Lumpur.

No. 1.
Writ of Summons.

11th April,
1958.



In the
High Court at
Kuals Lumpuzr.

No. 1.

Writ of Summons.

11th April,

1958
- continued.

2.

doing the Plaintiff may proceed therein and judg-
ment may be given in your absence.

WITNESS Sarwan Singh Gill, acting Registrar
of the Supreme Court of the Federation of Malaya.

DATED +this 11th day of April, 1958

Sds Yap Yeok Siew,
Sen. Asst. Registrar,
Supreme Court, Kuala ILumpur.

N.B. This Writ is to be served within twelve months
from the date thereof or, if renewed, within six

months from the date of last renewal including the
day of such date, and not afterwards.

The Defendant may appear hereto by ehtering an ap-
pearance either personally or by Solicitor at the
Registry of the Supreme Court at Kuala Lumpur.

A Defendant appearing personally may, if he de-

sires, enter his appearance by post, and the ap-
propriate forms may be obtained by sending a Postal
Order for A3.00 with an addressed envelope to the

Registrar of the Supreme Court at Kuala Lumpur.

If the Defendant enters an appearance he must also
deliver a defence within fourteen days from the
last day of the time limited for appearance unless
such time is extended by the Court or a dJudge
otherwise judgment may be entered against him with-
out notice, unless he has in the meantime been
served with a summons for jJjudgment.

Statement of Claim

The Plaintiff's claim is for sixteen (16) dis- -

honoured cheques valued £31,112.06 as follows :-

Particulars

Bank Cheque No. Amount Date Payable
Bank of

China  KIE 704965 #£16,964.33 24. 2.58 Cash
u n W 720210 2,044 .45 1. 3.58 “

u i it 704991 521.60 2. 3.58 N

n " o 720227 1,337.50 2. 3.5H8 n

t u ® 704925 2,00C.00 % 3.58 "

n n W 720262 2,517.30 4., 3.58 w

n n v 720228 894.%8 4. 3.58 w

n n v 720212 38€.90. 4. 3.58 t

i b 694822 1,250.00 5. 3.58 u

u w 604821 2,000.00 5 3.58 v

1 n W 704933 2,036.00 6. 3.58 t
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5.

Bank Cheque No. Anount Date Payable
Bank of

China  XIE 694755 /4 2,406.35 5. 3.58 Cash
it u o 720263 768.75 6. 3.58 "

n u 704930 2,500.00 9. 3.58 b

n n 704904 954.50 10. 3.58 N

u i W 70498% 2,530.00 19. 3.58 u

On 20th March 1958 the Plaintiff sent a Notice
of demand to the Defendants through his Solicitor
Mr.T.C.TANG demanding the whole sum of £31,112.06
by registered post. The Defendants gave a reply
throush their Solicitor lMr.Kam Woon Wah admitting
the sum of £31,112.06 to the Plaintiff's Solicitor.

Sd: in Chinese:
Chow Yoong Hong
Plaintiff's Signature.

And the sum of @ (or such sum as may be
allowed on taxation) for costs and also in case
the Plaintiff obtains an order for substituted ser-
vice, the further sum of £ (or such sum as
may be allowed on taxation) if the amount claimed
be paid to the Plaintiff or his advocate and solic-
itor or agent within four days from the service
hereof, further proceedings will be stayed.

Provided that if it appears from the indorse-
ment of the writ trat the Plaintiff is resident
outside the Schedule territories as defined in the
Exchange Control Ordinance 1953, or is acting by
order or on behalf of a person so resident, or if
the Defendant is acting will not only be stayed if
the amount claimed is paid into court within the
sald time and notice of such payment in is given
to the Plaintiff, his advocate and Solicitor or
agent.

This writ was issued by Chow Yoong Hong of
Kuala Lumpur whose address for service is at No.
100, High Street, Back Portion, Kuala Lumpur.

This Writ was served by me at on the
Defendant on the day of - 1958
at the hour of

Indorsed this day of 1658.

(Signed)

(Address)

In the
High Court at
Kuala Lumpur.

No. 1.
Vrit of Summons.

11th April,

1958
- continucd.



In the
High Court at
Kuala Tumpur.

No. 2.
Defernce.

25th September,
1958.

4.

No. 2.
DEFENCH

1. The Defendants will plead thatl the Plaintiff
is an unlicensed moneylender and that this claim

is unenforceable under Section 15 of the lMoneylend-
ers Ordinance 1951.

2. The Defendants admit that they have had a
series of lMoneylending transactions with the Plain-
tiff over a period of three years and that they did
draw cheques in favour of the Plaintiff including
the cheques set out in the writ but they deny that
the cheques were dated as alleged in the writ.

3. The Defendants deny receiving  the sum  of
£31,112.06 as claimed in the writ but if (which is
denied) the Defendants received any sums of money
in respect of the said chegues such sums were less
than the sums alleged in the writ and were not re-
ceived on the dates alleged in the writ.

4. In the event of the Plaintiff being held to be
a licensed moneylender the Defendants will plead
that the claim is unenforceable under Section 16 of
the Moneylenders Ordinance 1951.

5 The Defendants deny that any cheques were given
by them to the Plaintiff in payment of goods sold
and delivered by the Plaintiff to the Defendants as
alleged in paragraph 5, ¢, 10, 11, 12, 14, 15 and

16 of the Particulars dated 4th September 1958 sup-~
plied by the Plaintiff to the Defendants in pursu-
ance of an order of Court dated 26th August 1958.

DATED this 25th day of September, 1958

Sd. Kam Woon Wah & Co.,
Solicitors for the Defendants.
DELIVERED the 25th day of Septerwber, 1958 by

Messrs. Kam-Woon Wah & Co., Solicitors <for the De-
Zendants.,
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Ho. 3,

FURTHER AWND BRLTHER FARTICULARS OF STATEMENT OF
CLATM,

1. Cheque for £6,964.33 dated 24.2.58. Defendant
gave Plaintiir thils cheque on 17.2.58 in exchange
for geveral cheques given him by the Plaintiff on
the same date. Details of the said cheques are
written by the Defendant or his agent at the back
of the said cheque for £6,964.33.

2. Cheque for £2,044.45 dated 1.3.58. Defendant
gave PlainTiif this cheéquc on 21.2.58 in exchange
for several cheques given him by the Plaintiff on
the same date. Ubetails of the said cheque are
written by the Defendant or his agent at the back
of the sald cheque for £2,044.45.

3. Cheque for £1,337.50 dated 2.3.58. Defendant
gave PlainTiff this cheque on 22.2.58 in exchange
for several cheques given him by the Plaintiff on
22.2.58. Details of the said cheques are written
by the Defendant or his agent at the back of the
said cheque for £1,337.50.

4. Chenue for $521.60 dated 2.3.58. Defendant
gave Plaintiff This cheque on 25.2,.,58 in exchange
Tor three cheques given him by the Plaintiff on the
same date. Delails of the said cheques are written
by the Defendant or his agent at the back of the
said cheque for £521.60.

5. Cheque for #2,517.30 dated 4.3.58. Defendant

gave Plaintiff this cheque on 25.2.58 in exXchange

for several cheques given him by the Plaintiff on

that date. Details of the said cheques are written
by the Defendant or his agent at the back of the

said cheque for £2,517.30.

6. Cheque for £894.38 dated 4.3.58. Defendant
gave Plaintiff This cheque on 26.2.58 in exchange
for ssveral chegues given him by the Plaintiff on
that date. Details of the said cheques are written
by the Defendant or his agent at the back of the
said cheque for £894.38.

7. Cheque for £386.90 dated 4.3.58. Defendant
gave Plaintiff this cheque on 27.2.58 in exchange
for two cheques given him by the Plaintiff on that

In the
High Court at
Kuala Tumpur.

No. 3.
Further and
Better

Particulars of
Statement of
Claim.,

4th Septeuwber,
1958.



In the
High Court at
Kuala Lumpur.

No. 3.

Purther and
Better
Particulars
of statement
of Claim.

4th September,
1958

~ continued.

6.

date. Details of the said two cheques are written
by the Defendant or his agent at the back of the
said cheque for £386.90.

8. Cheque for Z768.75 dated 6.3.54. Defendant

gave Plaintiff this cheque on 28.2.58 in exchange
for several cheques given him by the Plaintiff on

that date. Details of the said chegue are written
by the Defendant or his agent at the back of the
said cheque for A768.75.

9.  Cheque for £2,000/~ dated 3.3.58. The Defen-
dant gave thigs cheque for goods sold and delivered
to him by the Plaintiff on 3.11.57. The cheque
was given on 3.2.58 and dated 3.3.58.

10. Chegue for £1,250 dated 5.%.58. This cheque
was given by Defendant for goods sold and delivered
to hin by Plaintiff oa 5.1.58. Cheque was given
on 12.2.58 and dated 5.3.58.

11. Chegue for £2,000 dated 5.3%.58. This cheque
was given by Defendant for goods sold and delivered
to him on 5.12,57. Chegue was given on 8.2.58 -
and was dated 5.3.58.

12. GCheque for 82,036 dated 6.3.58. This cheque
was given by Defendant for goods sold and delivered
to him on 6.1.58. On 17.2.58 the Defendant gave
this cheque and was dated 6.3.58.

13. Cheque for £2,406.35 dated 5.3.58. This cheque
was for goods sold and delivered on 20.10.57 and
25.12,57. The total value is £2,406.35. The De-
fendant gave the cheque on 5.2.58 and 1t was dated
503058.

14. GCheque for £2,500 dated 9.3.58. This cheque
was given for goods sold and delivered on %.1.58.
The cheque was given on 15.2.58 and it was dated
9.3.58.

15. Cheque for £954.50 dated 10.3.58. This cheque
was given for goods sold and delivered on 10.1.58.
Cheque was given on 1.2.58 and was dated 10.3.58.

16. Cheque for £2,530 dated 19.3.58. This cheque
was given for goods sold snd delivered on 19.1.58.
Chegue was given on 21.2.58 and was dated 19.3.58.

DATED +this 4th day of September, 1958.

Plaintiff's Solicitor Plaintifi's Signature
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No. 4. In the
High Couxrt at
OFENTING SPIECH FOR PLAINTIFE Kuala Lumpur.
H.Y., Teh for Plaintiff. No. 4
Marjoribanks with Xam Woon Wah for Defendants. Opening Speech
Teh opens: for Plaintiff.
Claim on 16 cheques given for value: refers 13th January,
to perticulars dated 26.8.58. 1959,

(1) Cheque for $6,964.33 bears on reverse the
particulars in pencil written by Defendant
or his agent.

éZg Chegue for A2,044.45 ~do-
3 t v A1,337.50 -30-
24; n o4 521.60 -do-
6), (7), (8) & (13) -do-

(5) Cheque for A2,000 dated 3.3.58 for goods sold
and delivered on 3.11.57 -
Cheque was given 3.2.58 (goods sold on 3
months credit) and dated 3.3.58 - Entries of
sales appear in Journals etc.

Items (9), (10), (11), (12, (14), (15), and
(16) same as (53.

Refers 2 letters:

élg Letter by Plaintiff's lawyers dated 20.3.58
Reply dated 25.3.58.

Original letters put in by consent: "D1 & “D24

Plaintiff's case rests on admission of liabil-
ity througl Defendants! own Solicitor.

Refers Amended Defence - 25,9.58.
Onus on Defendants.

Marjoribarks: As goods sold and delivered denied,
onus on Plaintiff.

Court: I hold onus rests on Defendants.

Marjoribankg: Case Tfor Defendants is that cheques
were part of a series of transactions - in-
terest was charged on loans - Plaintiff acted
as banker for Defendants and charged interest.
Purchase of goods is denied. Defendants fac-
tory was burnt down on 28.2.58. - all account
books were destroyed. )




In the
High Court at
Kuala Lunmpur.

Defendants!
FEvidence.

No. 5.
Lee Chin Kong.

Examination.

8.

DEFENDANTS! EVIDENCE
No. B.
EVIDENCE OF IBE CHIN KONG

LEE CHIN KONG (effirmed states in Hakka)

I am Managing paltner of Choong Far Rubber
Manufactory. I live in the Factory, at 3% mile,
Pahang Road, K. Tumpur. I have been managing part-
ner from 1.7.54. 1 have a casghier in the firm:
Chow Sek Kim. We have worked the same length of
time. I am in charge of whole Factory, and in
particular, of the office, the cashier is in charge
of cash. I now the Plaintiff - have known him
since age of 12, my childhood. Personally, I had
no financial tran actlons with him - but the Rubber
Factory had. The Factory's transactions with
Plaintiff started about Deccember 1994. Our Factory
sometimes received post-dated cheques from custo-
mers and when we required cash, w2 would take the
cheques to Plsintiff and ask him for cash. DPlain-
tiff gave me cash for those cheques. He deducted
g small sum for interest. Intereslt was 8 cents
per A100 per day. Some were local and some out-
station cheques. Generally the cashier went to
the Plaintiff - sometimes I went together with
him. Those transactions were very frequent.
Plaintiff has in fact filed 16 cases against the
Pactory in the High Court and 5 in the Lower Court.
All the suits were in respect of dishonoured
cheques.

in this case there was a claim  that some
cheques were in respect of goods sold and delivered
- and I admit having bought goods on 2 or % occas-
lions. Plaintiff would use my firm's name to order
goods from Singapore and when the goods were de-
livered at my Factory. Pleintiff weuld pay first
for the goods and we would repay the Plaintiff.
Ve used to pay him by cheques. As far as 1 know,
gince end of 1954, we bought goods from or through
him about 3 times. The goods were rough cloth
and grey drill, value of each purchase would be
£1,000/~.

I kept accounts of these negotiations of
cheques. The Cashier instructed the Clerk to keep
accounts., The books of uccounu were burnt in the
Tire which occurred on 28.2.1958.

10
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Cross-Examination :- In the
High Court at
Kuala Lumpur.

One nian only in the office kept accounts. We
have balance sheots prepared each year. 01d bal-
ance sheets were also destroyed in the fire. I still
remeuwber the financial standing of the firm. At Defendants!
the date of burning down the Factory, the firm was Evidence.
owing about £400,000. Value of the assets then, ———
including buildings, was over £500,000/-. By No. 5.
28.2.53 thie balance sheet for 1957 had been pre-
pared. The Clerk vrepared the balance sheet, His
name is Chong Kinm Shin. The accounts were done in
Chinege. The copy of balance sheet would be sent . .o
to accountant for translation before submission to Examination
Income Tax Department - but before that could be '
done the Factory was burnt dowan. My accountant is
Loh Poh Keong whose office is in Pudu Road, I don't
know 1f he was qualified. I sent my firm's income
tax returns through Loh Poh Keong. Ny annual bal-
ance sheets would show correct returns to Income-
tax Department. There would be compiled a true
profit and loss account. Comptroller of Income
Tax would base assessment on my returns submitted
to him.

Lee Chin Kong.

I have subuitted returns 4 times to the Income-
tax Department. I reiterate that the returns I
sent were correct. Copies of these returns were
kept in tvhe office and burnt during the fire.

In those various returns - there were no en-
tries of interest paid to the Plaintiff. Payment
of interest lto Plaintiff were never entered in my
account books. Nowhere in my account books were
entries made of payments of interest.

(Adjourned at 11 a.m. for 5 minutes as witness
complains of stomach-ache)

Resumed 11.15 a.m.

1 am Managing partner of the firm. The total
paid up cash contributions by the partners towards
the capital of the partnership was £87,000. I am
sure about this figure. The cashier collected this
total from the partners. My share was £5,000. I
know all the partners; they are:

Tee Chin Kong - (myself)
Koo Soon Chin - smaller share than mine
Lee Koo Fai - bigger i n "

a K.L.man -~ he is the head,
in charge of +the PFactory
labourers.



In the
High Court at
Kuala Lumpur.

Defendants!'
Evidence.

No. 5.
Lee Chin Kong.

Cross-
Examination
- continued.

10.

Chow Hon Min - K.L.man - his share I cannot

v remewber.
Lo Ten - g Singapore man  who  has

£20,00C shares
Chow Kwee Lim ~ 85,000 shares.
Low Kee Chian - I do not know extent of his
v shareg. '
Chow Hon Kong - I do not Imow extent of his
shares.

Some other partners are women, whose names I
do not remember.

Chow Sek Kim was the Organiser - who collec-
ted the moneys from the shareholders. His share
was in his wife's names I think about £10,000.
Chow Sek Kim holds office of cashier or treasurer
~ though not shareholder himself. Where cash is
concerned he has more say, because he 1s a known
man in Kuala Lumpur and I came from Singapore. As
to insurance, I arranged the matter myself. In
January 1958 the Factory was worta £540,000/-.
That figure was my estimate. When we took out the
Insurance, the Insurance Company's man also came
to inspect the Factory and to value same.

The Factory was worth £200,000 - excluding
the machinery. The Factory building was erected
before I came. It was built by the firm. It was
not built by me - so I cannot say what dits cos?t
was. It was built in 1952 and I d&o not know its
cost. I paid assessment on the buiiling. I don't
know what assessment was paid. I thixk Chow Sek
Kim knows.

Capital of firm is £87,000. The building is
worth £200,000. Friends trusted my company and

gave loans. The land telongs to one Yan Yong Khen.

We paid rent of £180 p.m. for the land. When 1
became Managing partner, I had no ready cash. I
bought goods on credit. I had 3 months credit.

I did buy goods direct from the Plaintiff.

Q. On %3.10.57 did you buy 2,000 yards of grey
drill at 61 cents per yard and 1,200 yards
white sheeting at 65 cents - for a total of
£2,0007

A, I cannot remember.

I dont't think I bought 3,600 yards of cotton
grey drill from Plaintiff on 20.10.57. I don't
remember buying such a large quantity from
him,
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Q. You remember % purchases. What arc they?

A, T cannot remember the exact date, but I remember
the goods bougsut -~ cloth for the inner sole.
Chow Sek Xim bought the goods. He will remem-
ber.

Also Insurance - sone was taken out by Chow Sek
Kim and some by me. I took Insurance with China
Insurance Co. In all applications by Chow Sek
Kinm, I signed the application forms.

Chow arranged with China Insurance, and I
signed. The Insurance cover was £200,000 or over.

I insured with Wing On Insurance Co.

(To Couxt: Iy policy with Wing On was not burnt.
I took oul policies with 5 companies).

The total amount insured was £550,000 - about
that.

With China Insurance ‘the amount was over
ﬂQO0,000.

I cammot remember amount of insurance with
Wing On. I cannot recollect the amount. MNMyself,
Chow & Lee Koo Faili signed claim forms.

I recovered £200,000 from all the Companies.
Our firm was paid 475,000 and £125,000 was deposit-
ed in Court.

I promised to pay my creditors on recovery of
nmoneys from Insurance Co, Labourers of firm got
decree for over £28,000 - I have not yet paid them.
I know there was a decree in the Sessions Court
for over £28,000 and I did tell the labourers I
would pay them when I got paid by Insurance Co. I
think the labourers had attached the money in court.

ly attaching creditors were: Nam Chong Rubber
dealer Thoong ILee Pawnshop and European fiims. I
know who attached.

The chegue for 275,000 was paid to my Solici-
tors. We have taken out all the money. I paid
ouv to creditors.

Money was borrowed by the cashier and he re-
paid these creditors. There were many names - they
were genuine creditors - some of them had +taken
judgment, e.g., to Loh Sim Fah £11,000. He had
decree for £60,000.  ILoh Sim Fah had loaned money
without interest to the firm. I entered mno de-
fence. He 1is a genuine creditor. I paid him
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£11,000 only, because there are other creditors.
This is the only judement creditor (apart from the
labourers) who did not attach. The Insurance Com-—
panies gave me an account of the creditors in re-
gpect of whose claims they had paid into court. I
was under the impression labourers had atltached.
As to the balance of 64,000 ~ other creditors
were paid. The cashier keeps account. The Court
has already deducted the £28,000 for payment in
priority to the labourers. The cashier will be
able to tell whick creditors were paid. None of
the creditors who have been paid had teken judg-
ment against the firm. There are many other credi-
tors who have not been paid. I deny that the pay-
ments were made to friends who are not genuine
creditors.

The factory was run on diesel oil. I bought
0oil from Soon & Co., for factcry ~ also petrol for
cars. They are owed over £7,000. I have not paid
Soon & Co. I promised them I would pay when I
recovered from Insurance Conpany. It was the
cashier who allocated payments to various credit-
ors. Most money transactions were done by the
cashier - what he said goes. I did not take any
part of the £75,000. Three of us signed to get
payment from our solicitors - myself. Chow & Lee
Koo Pai. The £75,000 was taken by % cheques - the
cashier kept the whole sum.

I know the Plaintiff cues now on 16 cheques.
Particulars were given by Plaintiff; and 8 cheques
referred to goods. I did not bother +to go and
inspect the Plaintiff's books,

Out capital was £87,000 and our debts over

A450,000. The £75,000 we recovered was not distri- .

buted among the shareholders -~ but pald to credi-
tors.

This cheque for £6,964.33 dated 24.2.58 was
written by Chow Sek Kim (Ex.D3). I signed it, and
Chow Kim ILin also, whose wife is a partner. He was
authorised by P.A. to sign cheques. The writing
in pencil on the back was not by me. P3 was issued
by my firm. I was not present when the pencil
writing was made. I am a managing partner of the
firm. There must have been a purpose for issuing
this cheque. The total of the 15 amounts written
in pencil on the back of P3 eguals the .amount of
that cheque. If we received the 15 cheques we
would have paid them into our account. Chow Sek
Kim (not I) endorsed cheques before they were paid
in, I admit cheques have been exchanged as shown
by D3.

10

20

30

40

50



10

20

50

40

15.

I Imow Chiow Sek Xim's Chinegse handwriting.
The pencilled writing on back of P35 1is Chow's
handweiting.

Cheque N0.720210 dated 1.3.58 for £2,044.45.
I admit this ig ny firm's cheque (D4). The signa-
ture on cheque are nmine and Chow Kim ILin's. On
reverce in pencil is handwriting of Chow Sek Kim.
The pencilled writing on back contains 5 items to-
tal of which equal the amount of cheque "“D4".

Chegque No.720227 dated 2.3.58 for £1,337.50.
Amount in Chinese was written by Chow, the word
"ecash™ in Bnglish was not written by him. Chow
Kim Lin and myself signed this cheque (D5). The
penciiled writing on back contains 6 items total
of which equal the amount of cheque "D5Y.

Cheque No.704999 dated 2.3.58 for £521.60.
Chow wrote amount of cheque in chinese. "“Cash" in
English not in his hand. Chow Xim Iin and I signed
this cheque (D6). The pencilled writing on back
contains 3 items total of which equal the amount
of cheque D6.

Cheque No.720262 dated 4.3.58 for #£2,517. Chow
wrote amount in Chinese. "“Cash" in ZEnglish not
written by him, Chow Kim Lin and I signed  this
cheque (D7). The pencilled writing on back con-
tains 1% items the total of which equal the amount
of cheque D7. The pencilled writing is by Chow
Sek Kim.

Cheque Mc,.720223 dated 4.3.58 for £894.3%8.
Pigures in Chinese by Chow. Word '"Cash" in English
not by him. Chow XKim Iin and I signed. (D8). The
pencilled writiug on back contains 4 items the to-~
tal of which equals the amount of cheque D8. The
pencilled writing is Chow Sek Kim's.

Cheque 720212 dated 4.3.58 for £386.90 - fig-
ures in Chinese in writing of Chow Sek Kim. “Cash"
not written by him. Chow Kim Lin and I signed
(D9). Overleaf 2 items total £386.90 - pencil
writing is Chow Sek Kim's.

Cheque 720263 dated 6.3.58 for £768.75 -~
Chinese writing by Chow Sek Kim - “Cash" not by
him. Chow XKim Iin aznd I signed (D10). Overleaf
in pencil 4 items total amount equal £768.75.

Adjourned at 1,50 to 2.30 p.m.
Resvmed at 2.30 p.m.
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Cheque No.704925 dated 3.3.58 for £2,000,
Amount in Chinese is in handwriting of Chow Sek
Kim. "Cash"™ in English not his handwriting. Chow
Xim Lin and I signed this cheque (D11). I deny
that on 3.11.57 I removed from Plaintiff 2,000

yards grey drill and 1,200 yards white cloth. I
myself did not remove such goods.

Cheque 694822 dated 5.3.58 for A1,250. Amount
in Chinese in handwriting of Chow Sek Kim.- Word
"Cash" not in his handwriting. Chow Kim Iin and I 10
signed this cheque (D12). I deny that on 5.1.58.
I removed from Plaintiff 50 pieces of white cloth
"Boxing Brand% in all 2,000 yards.

I borrowed money from Plzintiff on this cheque.
I borrowed money before the factocy was burned down.
This cheque was dated 5.%.58. Iy ‘cctory was burnt
down on 28.2.58. Thig was a post dated cheque. I
cannot remember when the cheque was given, cannot
say in whose handwriting the date (5.%.58) was en-—
tered on the cheque. All the dates din +the other 20
cheques referred to this morning were written by
Chow Sek Kim.

Cheque No.694821 dated 5.3.58 for %2,000.

Amount in Chinese written by Chow Sek Kim. I can-

not say who wrote the date. Chow Kim Idin and I
signed this cheque (P13). I gave this cheque when

I borrowed money before factory was burned. The
cashier wanted cash for turnover, so I signed it.

I deny that on 5.12.57 this cheque was given for
3,200 yards of white cloth. The figure “58" on the
date appears to be in handwriting of Chow Sek Kim. 30

Cheque No.704933 dated 6.3.53 for £2,036.
Amount in Chinese written by Chow Sek Kim. "“Casgh®
not in his hand. Chow Kim Lin and I signed (P14).
The year only of the date appears to be in hand-
writing of Chow Sek Kim. I deny on 6.1.58 I re-
ceived from Plaintiff 2,400 yards grcy cloth and
2,000 yairds unbleached cloth. I borrowed the
noney. I gave him the cheque for this amount and
he gave me this same amount in cash before the
burning of the factory. 40

Cheque N0.694755 dated 5.3.58 for £2,406.35.
Amount in Chinese written by Chow Sek Kim. “Cagh"
not in his hand. Chow Sek Kim and I signed this
cheque (P15). The year only, in the date, appears
to be in handwriting of Chow Sek Kim. I deny on
20.10.57 I took delivery of %,600 yards of “Sing-
lam® grey drill from Plaintiff. I also deny that
on 25.11L.57 I received 1,860 yards of unbleached
cloth from Plaintiff,
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I deny that the cheque for £2,406.35 was in In the
vayment for thoue 2 lots of cloth. The cheque was High Court at
in exchange for ;72,406.35 cash. We sell shoes- it Kuala TLumpur.
may account Tor the odd £6.35. Customers' cheques r———
wnay be for the odd amount - hence Plaintiff would Defendants!
give such odd amount in exchange for cheque. May-  Evidence.
be a few cheques added together would total _
A£2,406.35. My books are all destroyed. I deny the No. 5.
£2,406.35 was in payment for 2 lots of goods.

Cheque i10.704930 dated 9.3.58 for £2,500.
Amount written by Chow Sek Kim. Chow XKim ILin and
I signed (P16). Yesr only of the date is written
by Chow Sek Kim. I cannot say who wrote the month  Cross-

Lee Chin Kong.

and date. I deny on 9.1.58. I received 6,280 Examination |
yards of unbleached cloth from Plaintiff. I deny - continued.
this cheque was in payment for those goods. The

cheque was in exchange for cash before the burning
of factory. I cannot remember even the month I
borrowed the money. I received in cash £2,500. The
money was received by Chow Sek Kim. He told me he
had received this sum. I am not sure who wrote
date and month of the date of cheque.

Cheque No.704904 dated 10.3.58 for £954.50.
Amount in Chinese written by Chow Sek XKim., "Cash®
not written by him. Date: year "58" in his hand,
but I am not sure of day and month. Chow Kim Tin
and I signed this cheque. (P17). I deny on 10.1.58
I received from Plaintiff 1,000 yards of white
canvas. I exchanged post-dated cheques from my
customers for cash. I gave my customers' cheques
to Plaintiff and the Plaintiff not trusting those
cheques, got me to issue also my own cheque. My
customers are so many I couldn't remember which
customers were concerned; I do not know which cus-
tomer. I used to get customers' post-dated cheques.

Cheque No.704983% dated 19.%.58 for £2,530.
Amount in Chinese written by Chow Sek Kim. "“Cash"
in Chinese Character does not appear to be in Chow
Sek Kim's hand. The figurc "“58" in date line ap-
pears to be Chow Sek Kim's hand, but not date. and
month. The cheque now signed by Chow Kim Idin and
myself. (P18) ~ I deny on 19.1.58 I received 4,000
yards of Indian Beauty Brand white cloth and giving
cheques therefore. I gave cheque in exchange for
cash - before factory burnt down. I went to Plain-
tiff's shop 1o get the money. I cannot remember
the month. Chow Sek Kim went to get money on this
particular cheque.
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(Witness prevaricates; sayc he did not say "I
went to Plaintiff's shop to get the money"
but that Chow Sek Kim went. I distinctly
heard this witness say in clear terms %I
went!)

I say Chow Sek Kim went to get the money. I did
not go. When Chow Sek Kim wrote this cheque he
said he wanted the noney. He got cash £2,500 and
told me so.

This morning I mentioned Insurance claims and
I filled in all the forms. After Insurance effec-
ted I held 5 policies. The policies were kept Dby
the cashier. He deposited the policies with other
persons. The policies were kept by his friends as
security for loans received by him. I was manag-
ing partner of firm. Policies bclong to firm.
The friends were Chow Sek Kim's friends - one
friend Ioh Sin Fah. That is what he told me. I
now and verified it. I surrendered the policies
when claims were met. The total insurance cover
was £550,000. I lodged claim for over £540,000.
In meking claim I delivered particulars of the
loss - all the items particularised total £540,000.
I have copy of the particulars. I did not bring
the copy today. We accepted £200,000 becaus
proofs were burnt. »

I have seen particulars of the DPlaintiff's
claim - and his Affidavit of documents. I did not
examine Plaintiff's accounts.

Re Loh Sin Fah - he has stood security for my
firm with the Bank of China for A20,000. When we
received the Insurance money we paid £20,000 to
Loh Sin Fah who paid that money into the Bank., I
remember this £20,000 was paid to Loh Sin Fah in -
the month of December by the Cashier Chow Sek Kim,
in my presence. An informed me he paid the bank.

That was the only guarantee Loh stood for my firm.

The £40,000 was loaned by Lim to the firm. I don't
know the 40,000 was borrowed in what amounts and
at what times. My firm's only account was in Bank

of China. It was paid into firm's banking account. -

The loan bore no interest. This loan by Loh Sin
Fah - (after long pause) I think appears in mny
balance sheets. The amount was just over £40,000.
We owed him over A60,000. Actual loan by him was
just over £40,000. His personal guarantee to the
Bank was £20,000. Before I got money from Insur-
ance Company I agreed he could have Judgment Ifor
£60,000 against my firm
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Beside Loh Sin Fah other creditors who had
taken action agninst the £irm but had not yet ob-
tained judgnment are:-—

Soonn & Co,

(After long pause of 2-3 minutes) I can remem-
ber only this creditor.

Loh Sin Fah was not a partner. I don't know
if he ig related to Chow Sek Kim or any other
partner.

Re--xamination (Marjoribanks) :-

On some cheques figures and numbers were
written in pencil on the back. I had occasion to
see that the Plaintiff did give a number of cheques
in exchange for the firm's cheques.

Re P11-18 - when we gave cheques to Plaintiff
we gave customers'! cheques which agreed in amount
with the cheques we gave. As to P11l the loan was
at interest. The cashier dealt with the matter of
interest.

I can give the names of customers who had
handed me cheques which I gave to the Plaintiff,
CeL,

Wan TFoh (Ban Foh)

Yee Lee

Wan Kiong (Ban Kiong)

Thye Thoong

Chin Ching Pul

Chong Sit Min

Lee Chee Chin and very many others.

Before the Policies were issued the premises
were inspected by the Insurance Companies! survey-
ors. After the fire the losses were assessed by
the surveyors. The claim was referred to arbitra-
tion and settled.

Ad journed at 4.05% p.m. to 9.%0 a.m. on
14.1.159,
(S8d.) H.T.Ong.

Hearing resumed at 9.30 a.m. 14th January 1959
Iee Chin Kong (recalled by Court: affirmed)

To Court: There were other creditors besides Loh
Sin Fah who lent moneys to the firm without inter-
est e.g. Niam Yet Yoong, a business man - I don't
now where he stays - but the cashier obtained loans
from him, to the extent of about £10,000. Niam is
a friend of Chow Sek Kim.
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Another was Chong Wee Thiam, another friend
of the cashier - also about #10,000.

Also other relatives of the cashier who loaned
£1,000 ~ £2,000 free of intarest.

: The only creditors who lent on interest were
the Bank of China and the Plaintiff.

Until factory was burnt ny firm enjoyed gocd
credit and standing. '

Re purchases of cloth for factory use - we
bought from Hongkong and India directly, importing
direct - and some quantities through Indian Impoxt
firms in Kuala Lumpur.

I remembered 3 purchases through Plaintiff. I
cannot remember the year of any of these 3 trans-
actions. The cashier would remewber.

Loans by Plaintiff were arranged by the cash-
ier. Cashier called the Plaintiff uncle. I can-
not say if they were related. ILoans were initia-
ted by the cashier - who later informed me. I
never had to introduce cashier to the Plaintiff.

I am now 33. I have known Plaintiff since mny
childhood. :

About P3 I cannot explain what the 15 amounts
in pencil in back of cheque refer to. On some
occasions when we wanted to cash customers'cheques
(post-dated) and the Plaintiff did rot trust them
I (i.e. my firm) would issue to the Plaintiff our
cheque covering the amount of the customers!
cheques. When customers' chaques were met he would
return me my own cheque. This type of arrangement
was made by the cashier, not by me.

Loh Poh Kwong the accountant was our firm's
accountant ever since I joined firm in 1554 - and
since the Balance Sheet and Profit & Loss State-
nents were prepared by him for submission to In-
come-Tax Department. His firm is Lo & Lee Compary.
Lo is no more an accouantant. He is s1ill in Kuals
Lumpuzr.

(Marjoribanks: Informs Courl a Bankruptcy
notice was served on Defendant firm - dated
9.1.1958 and served on 13th on Lee Chin Kong,
at instance of Loh Sin Pah as judgment credi-
tor claiming £61,514 on a judgment dated
24.7.58).
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WEY YU HSIN: (afsixmed gtates in landarin)

19.

Ro. 6. In the

T N TR AT High Court at
NI M vV [N
EVINENCE O WBY YU HSIN Kuala Lumpur .

Defendantg!

I am accountent in Bank of China, Kuala Lum- Evidence
pur. I have received subpoena to produce over 100 *
cheques coverin, period from 21.8.56 to 25.2.58. No. 6

These are cheques drawn by Defendant firm. I re-

ceived

subpoena on Saturday 10th and time has been  Wey Yu Hsin.

ingufficient for me to make proper search. I am
able to produce only 9 cheques today. (Dr. Teh
questioned relevancy). Examination.

(1)

(2)

(3)

(4)

(5)

(6)

(7)

(8)

(9)

30.12,57 Cheque No.652467 for £856.35 drawn
in favour of Toong Hua & Co., Singapore by
?efe?dant firm. Indorser was Ban Teck ILoong
D19).

4.,1.58 Cheque No0.662918 for $415.49 drawn in
favour of S.Pritam Singh & Co., Singapore.
Indorsed by (a) 3.Pritam Singh & Co.,

(b) Ban Teck Ioong (D20).

7.1.53 Cheque H¥0.662920 for £456.70 in favour
of See Keong Kongsi, Singapore. Indorsed by
Ban Teck Loong (D21).

21.1.58 Cheque No.678450 for £415.03 in fa-
vour of V.M.S.Abdul Razak & Co., Singapore.
Indorsed by Abdul Rawak & Co., & Ban Teck
Toong (D22).

21.1.52 Cheque No.678449 for £560/- in fa-
vour of G. kamchand Ltd., Singapore - in-
dorscd by G.Ramchand ILtd., & Ban Teck Loong
(D23)

24.1.58 Checue No0.678466 for £1,056.60 in
favour of Leong Sen & Co., Singapore - in-
%og?§d by Leong Sen & Co., & Ban Teck Loong
D24).

4.2,58 Cheque No.678467 for £284/- infavour
of W.Hassaram, Singapore, indorsed by 3Ban
Teck Loong (D25)

22.2.58 Cheque No.704999 for £228.51 in fa-

vour of Toong Hua Co., Singapore indorsed by
Thong Hua & Co., and Ban Teck Loong (D26)

22,2.58 Chegue 10.704997 for £440.49 in fa-
vour of Sing ILun & Co., Ltd., indorsed b
Sing Iun Co., Itd., & Ban Teck Loong (D27).

I scee cheque D20, D23. From the cheque num-
bers it would appesar that the cheque book for D20
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20.
was issued by the Bank to the customer before the
book containing D23,

Cross-Examination by Teh: I cannot yet be sure
until I have checked up from the Bank record.

(To Court):

oometimes several chegque bocks are issued to
one customer. Cheques could concurrently be
used Ifrom any vook.

(Witness relecased)

No. 7.
LVIDENCE OF CHOW SEK KIM

CHOW SEX XIM: (affirmed states in Hakka).
I am cashier of Cheong Fah Rubber Factory and
live at 286 Pudu Road, Kuala ILumpur. I had been

caskier since July 1954. Iast witness was managing
partner.

My duties as cashier arz to attend to cheques.

I attend to the cash transacticns of the firm.

I know Chow Yoong Hong (Plaintiff). He is my
uncle. I bave had dealings with hin, since I took
over my dutles as cashier in Defendant firm.

Mostly cheques received from customers were
post-dated cheques. I must have cash for turnover
- 80 I would go to my uncle Tfor cash. When I took
rioney on such post-dated cheques, interest would
be charged at a daily rate of 8 cents per £100 per
day.

. In case of outstation cheques if a cheque was
for say £2,000/- and he was doubtful about  the
cheque, he would ask me for another ckeque drawn
by my firm and dated for the ssne day. I paild him
interest.

On such transaction, supposing I have 7 - 8
outstation cheques, the various due dates would be
different. I would draw up a statement for these
cheques, calculating interest to accrue on each
t1ll date of duve presentstion, and the total in-
terest would be deducted from the sum total of the
cheques, and I would get poyment by cheque of the
net amount. For Seremban cheques the Bank Commission
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is 12.5. cents per £100. TFor oubtstation cheques In the
generally 4 days would be added on for calculations High Court at
of interest. - In case of Segamat, Batu Pahat, Ku- Kuala Lumpur.

antan, Kluang, Lipis and Trengganu 7 days would be _
added. For Kuantan tlhic added time would be 10 days. Defendants!

frow 1954 there are many such transactions Evidence,
with the Plaintiff -- mostly on alternate days. No. 7
The very last occasion that I remember was not Chow Sek Xim

before 20th Iebruary, 1958.

All these interast charged were duly recorded  Exaumination
in small booklets wade by me. I produce them. - continued.

(Dr.Teh objects to production and to admissi-
bility of these booklets).

Adjourned «t 11 a.m. to 11.30 a.m.
Resumed at 11.30 a.m.

Dr. Teh: refers to Affidavit of documents (Encl.
59) which sets out only 4 letters.

I hold the booklets admissible in evidence
and not to be excluded by reason of their having
not been set out in Encl.59. An Affidavit dated
10.6.58 filed in C.S5.149 and entitled in C.S.149,
150, 151, 160, 163 and 164/58 did refer to these
note~books. In those cases the Plaintiff in this
sult wag also the Plaintiff, and one of the Defen-
dants is the Defendant herein. It is only if the
Defendant had refused to comply with a notice under
0.351. r.15 that the Defendants should be precluded
from putting the note-books in evidence.

CHOW SEK KIM (Examination-in-chief resumed) s~
I produce the note-books (Ex.D28)

The entries in these note-books were made
every day since I joined Defendant firm in July
1954. I made my arvangements with Plaintiff{ first
and having brought back the money with the state-
ments. I made entries in these small note-books
and subsequently I went to the Factory and caused
entries to be maue in the firm's account books.
These account books were destroyed in the fire.

These note-books contain not only records of
transactions with the Plaintiff but also with other
people. :

As cashier of Defendant firm I not only ex-

‘changed cheques, but also obtained from Plaintiff

loans on which interest was charged.  Toans for
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short periods carried interest at 8 cents per £100
per day. For longer term interest was at 2 per
cent per mcengem. When loans were taken I issued
cheques to Plaintiff. I £illed in the dates on
the fira's cheques given to Plaintiff. I pogt-
dated the cheques on date of issue. I have also
at times given the Plaintiff cheques with date-
line blank. Sometimes blank cheques without dates
or amounts, but only bearing firm's signatures
were given to the Plaintiff, because I wanted to
borrow from him. I trusted him on these blank
clieques because he had obliged me,

Kiew Chee Seng is mname of a ghop in Sungeil
Patani, who 18 agent for our goods. I remember hav-
ing taken one of Kiew Chee Sen?'s cheques to Plain-
tiff $o exchange for money. hop Ban Keong i1is a
shop in Kuela Lipis - alsc an agenws o my Tilrm. I
have also exchanged Ban Keong's cheques with Plain-
tiff. Poh Hin Chan is a shop in Temerlioh ~another
agent, I have also exchanged that shop's cheque
with Plaintiff. Nam Seng is a shop 1in Malacca,
our agents also, whose cheque I had exchanged with
the Plaintiff. ILoh Tham Fock 18 proprietor of
Chop Kwong Chong, Bahau, and my agent. Similarly
I have exchanged his cheque with Plaintiff. Hiap
Seng & Co. is a shop in Tampin, ny agent; whose
cheque I had cashed with Plaintiff.  Seng Hoe &
Co., is a shop in Sungkai, my agent. Their cheque
also had been cashed with Plaintiff. Chin Ching
Poi is an agent of mine with an office at Ipol - &
Travelling salesman. I have cashed his cheque with
the Plaintiff. In the case of all these 8 agents,
interest was calculated in the same manner. To my
¥nowledge the Plaintiff has instituted proceedings
against some of them. These customers gave  me
post—-dated cheques to pay for goods to be delivered
at future date. When factory was destroyed I could
not deliver goods, and payment of cheques was
stopped by the drawerg znd the Plaintiff then sued
them on their cheques.

As to the annual balance sheet and prorfit and
loss account of the firm, I took part in their
preparation. The interest paid to Plaintiff was
inclucded in the balance sheet, under the heading
of “"Interest".

I sece Exhibits D3 to D10. I filled in cheque
D3 except word “casn“., I cannot write English. On
back of D3 the writing in pencil was wmade by me.
All the 15 cheques specified on the back of this
cheque were cheques drawn by the Plaintiff's cus~
tomers of which ne was the holder. The total of

10

30

40

50



10

20

40

25.

those 15 cheques came to £6,964.33. Plaintiff had
no ready cash in hond so gave me those cheques
which could be diawn on the banks the same day. I
borrcved that amount from the Plaintiff. He charged
interest. I camnotl sy how much interest was
charged, but that wno calculated on the number of
days I had the loan. 1t is possible from the note-
books "D28" to tell how much interest was paid.

From the note-books I can only say how nuch
interest was paid to Plaintiff on each day record-
ed. I cannotl identify any interest payment with
any chlieque.

To Court: This note-book "D28a" (dated 1.2.58)
contains records of transactions with 7-8 persons.

Examination by Marjoribanks continued: The clerk
transferrcd entries from my note-books into the
firm's account books. There were no payments of
interest to ary other person beside the Plaintiff
I agree with Plaintiff that possibly I did give
cheque Ex.D3 to him on 17.2.58.

I see D4. T filled in this cheque. I wrote
on the back in pencil. The same transaction took
place as in re D3 interest was charged.

I see D5. I filled in this cheque. I wrote
on back in pencil. Same as earlier transactions -
interest was charged.

I see D6. I filled in this cheque. I wrote
on back in pencil. Similar transaction, with in-
terest.

I see D7. I wrote it, and wrote on back in
pencil., Similar remarks apply.

I see D8 ~ as above stated.
I see Dg - " u n
I see D10 - @ A n

In the case cof these 8 cheques I did pay in-
terest to the Plaintiff. In ordinary course of
business I would rccord payments of interest in
D28. All these transactions cover a period of
about 10 days. It was near end of the year, and
we required money, so we went to Plaintiff to ex-
change the cheques for ready cash.

Very rarely did my firm purchase goods from
the Plaintiff. In November 1957 my firm did not
buy eny textiles from Plaintiff. DBetween November
1957 and the date ny factory was burnt down, I re-
member having bought goods from Plaintiff, but not
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more than $100 each time - only small quantities
of cloth and drill for lining shoes. This occurred
when goods I ordered did not arrive in time.

Adjourned at 12.45 to 2.45 p.m.
Resumed at 2.45 p.m.

I sece D1ll. I deny that cheque was given to
Plaintiff for goods sold to my firm. I made out
that cheque. This cheque was issued to cover out-
station cheques for tnat total amount. I received
that actual amount in cash. I had to psy interest.

I see D12. I deny it was given for goods sold
to my firm on 5.1.58. I made out that chegue. The
cheque was to cover the cheque of Ban Xeong, Kuala
Iipis. I received the money from Plgintiff. I
paid interest.

I see D13. I deny it was given for goods sold
on 5.12.57. This cheque was given to cover cheque
of Poh Hin Chan, Temerloh. I received cash from
Plaintiff. 1 paid interest.

I see D14. I made out this cheque. I deny
it was for payment of goods sold on 6.1.58. This
was to cover cheque of Malacca Cnop Nam Seng. I
received cash from Plaintiff, =zand I paid him in-
terest.

I see D15. I made out this cheque. I deny
it was for payment of goods sold on 20,10.57 and
25.12.57. This cheque was to cover cheque on Toh
Tham Fook of Chop Xworng Cheong, Bzhau. I received
cash from Plaintiff - and I paid him interest.

I see D16. I made out cheque. I deny it
was for payment of goods sold on 9.1.58. This
cheque was to cover cheque of Heap Seng, Tawmpin.
I received cash and I paid interest.

I see D17. I made out this cheque. I deny
it was given to Plaintiff for goods so0ld and de-
livered on 10.1.58. It was to cover cheque of
Seng Hoe & Co., Sungkai. I received cash and
paid interest. :

I see D18. I made out this cheque. I deny it
was for goods sold by Plaintiff on 19.1.58. It was
to cover cheque of Chin Ching Poi of Ipoh. I re-
celved money and paid interest.

In respect of D11l - 18 interest was charged
at the rate I have previously described.

I see D19 - 27. These were cheques issued by
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my firm. T did not write or £ill in cither the In the
names of the payces or the amounts or the dates. High Court at
I did no® write anything on any of these cheques. Kuala Iumpur.

Iy unele told wme it would be difficult for him to _
isaue checgues on Lils own Lor Singapore payees, and Defendants!
e asked for wy fiyrm's blank cheques - and I gave  Evidence.
them to him. 1 do not know what the difficulties -
were, No. 7.

I made paymeut of interest by taking from the Chow Sek Xim.
Plaintiff a cheque for an amount arrived at after
deduction of interest. If Plaintiff paid me in Examination
cash, the cash sum would be less than the <1otal ~ continued.
amount of the cheques I gave him. The cheques be-
longing to my firm which were given as security to
cover my customers cheques were given for an amount
equivalent to tuat of customers! cheques. Since
July 1957 I think must have issued 1o the Plgin-
tiff about 1,000 cheques.

Crogs-Examined bv Dr. Teh: The Plaintiff i1s mny Cross-~
uncle, who lmew me since my childhood. In July Examination.
1954 I joined the Defendant firm. The business

was started in 1951 by one Lee Kee Fin. The firm

was reorganised in 1954. I was invited to work in

the firm. D.W.1l, was telling the truth when he

said I organised this firm in 1954. My wife Ng

Yoke Ying had shares in the firm. The money was
contriblted bty her. Amount was £10,000. In 1951

the capital was $£200,000. In 1954 over £40,000 was
contributed by the partners in the new partnership,

that sum included my wife's £10,000. The remain-

ing £30,000 was contributed as follows sz~

Yong Mau of Kuala Lumpur - 410,000
Lo Ten of Singapore - £25,000
Lee Chin Xong (D.W.1l.) - B 5,000

The other names mentioned by D.W.1l were old
partners, D.W.l joined the firm at the same time
as I did. The assets of old partnership were as-
sessed at £60,000 when new partnership was formed.
The 0ld contributors were given credit for £60,000.
The new partners contributed £50,000, making the
total capital of £110,000. There was a meeting
before commencement of business. I was made cash-
ier and D.W.1l manager. D.W.l was present - and
would know all the facts. 2 or 3 old partners re-
tired - this leaving the capital as over £80,000.

from 1954 we insurced the firm's property.
First policy I took out was for £150,000 covering
the building, machinery and stock. I insured with
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China and 2 other Companies. In 1955, insurance
taken out was £200,000. There was a little profit
in 1954. There was again a little profit in 1955.

‘In 1956 insurance cover taken was £200,000. In

1956 there was a little profit. In first half of
1957 I took out insurance to amount of 250,000,
and it was increased to £550,000 in 2nd half of
1957. There were extensions to the building, new
plant and machinery, and new stock. There was
profit, I cannot say how mucii. There was a little
profit - £1,000 to £2,000.

s to Exhibits D19 - 27, whenever ny firm re-
guired assistance I would go To my uncle. He always
obliged. : _

I daid not take D19 to my uncle (Plaintiff).

He came and got the cheque from we. I never saw
him £i111 in the cheque. If he asked for 7 blank
cheques, I would give him 3. I do not agree these
cheques were given for my firm's benefit. Whenever
the Plaintiff required a clhieque for a payee in
Singapore, he would come and ask me for a blank
cheque which I would glve him. Next day, he would
come and inform me of the name of the payee and the
amount drawn on such cheque, and at the same time
he would pay me the identical amount for me to pay
into the Bank to meet the cheque. Plaintiff would
give me full value. There is no question of in-~
terest involved in such casges. I am putting in
these cheques D19-27 for the purpose of my next
case (C.S.151/58). These cheques D19-27 have no
bearing in the present case.

I admit the writing on D3 is mine. The date
on the back of this chegque (17.1.58) was written
by me. t 1is possible the 17th Janunary 1958 was
the date I received the cheques. I now say the
date 17.1.58 was not written by me. I admit all
the rest of the writing in pencil. I did admit at
first because I had not looked carefully.

D4i: I admit all the pencil writing on the
back of this cheque D4 is mine except +the date
121.2.58%.

D5: Likewise all the pencil writing on back
of D5 is mine except the date "22.2.58%,

D6: TLikewise ~ except date 25.2.58.

D7: Likewise I admit the writing except the
date “"25,.,2,58%".

D8: ILikewise: except date "26.2.58",
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D9: ILilkewice: except date "27.2.58%, ~In the
D10: Likewise excent date "23.2.58%, liigh Court at

Kuala Lumpur.
When ny Counsel asked me examination-in-chief

I admitted tne pencll writing without looking at  Defendants’
the date. I am telling the truth when I deny the Evidence.
pencilled dates were written by ne.

I adwmit I wrote the date on the cheque D3 No. 7.
"24.2.58%, There is no mistake. I gave this Chow Sek {in.
cheque to the Plaintiff at least 3-4 days before
24.2,58. I do not mean 3-4 months. I received Cross-
the 15 cheques about 4 days before the date of Examination
cheque D3, There is no mistake that I had received - continued.

the 15 cheques first before I drew cheque D3. I
received full value for the 15 cheques totalling

£6,964.33. Tor the amount on D3 I cannot find any-

where in D28 any entry which I can say was interest
paid in respect of D3.

These 51 note-books (Ex.D28) were kept by me
daily and entrics therein transferred to the firm's
account books.

I deny these 51 note-books are my records of
petty cash expenditure.

I gay interest was paid to Plaintiff on all
the cheques D5-10.

I cannot point to any entry in D28 as payment
of interest on D3.

Adjourned at 4.30 p.m. to 9.30 a.m. 15.1.58.
Resumed at 9.30 a.m. 15th January 1959.

CHOW SEX KIM (Cross~examinatiqn continued) :-
affirmed,

Yesterday I was asked to refer to D3 and trace
interest payment in D28. I have searched through
the books and I can find no entry therein.

I see D4. I can find no entry in D28 of in-
terest payment in respect of D4.

I see D5. I can find no entry in D28 of in-
terest payment in respect of Db5.

Re D6 I can find no entry of interest payment
in respect of D6.

Re D7 no entry also
Re D8 - n 1 1
Re D9 11} 11 1
Re Dlo 1" 1 1l



In the

High Court at

Kuala Lumpur.

Defendants!
Evidence.

No. 7.
Chow Sek Kim.
Cross—

Examination
- continued.

28.

ke D11 -~ I can find no interest payment re-~
corded 1n D28 relating to this
cheque DI11.

ke D12 - I e=ay the sane.

Re D13 - 1t 1t

'Re Dl4— - i - 13

Re D15 - n 1

Re D16 - " "

Re D17 - 1 "

Re D18 - " i

As to these 16 cheques, the subject matter of
this suit, I cen work out the interest figures. I
have translations made of entries in D28,

Q. I now ask you to prove in any manner you
choose that interest was vaid on these 16
cheques?

A, I cannot prove.

As regards D19 to D27 - transactions of this
type used to take place more than 10 times each
month gince 1956. No interest was pald on these
transactions. I have not benefit of use of cash
pro-tem in such cases. Plaintiff would keep the
blank cheques till requiwed. I used to see the
Plaintiff every day. I deny that I proposed this
arrangement to the Plaintiff so that I could have
benefit of using his cash for a few days till the
cheques were required to be met.

Very seldom did I give FPlaintiff my cheques
in exchange for money. Usually I gave my custom-
ers cheques. Apart from customers chegues I did
use my firm's cheques to get temporary loans. I
deny he ever told me he had to ear-mark cash for
his Singapore creditors. I deny I then proposed
the arrangement I have described in order to have
use of cash for a few days. I say FPlaintiff bene-
fitted from this arrangement - not me. I say he
benefitted because he gave me his customers!
cheques, to pay into my account, and he used my
cheques to pay his creditcrs, so that his business
would not show such a big turnover and he could
evade Income-tax. I agree payment to his Singa-
pore creditors were for goods supplied to him. T
cannot explain how he benefitted. The explanation
was what he gave me. I do not understand his ex-
planation. '

I deny this arrangement gave me use of his
morey for a few days. I deny I ever asked him to
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pogt-date the Singanore cheques a few days in order In the
that I might rave longer use of his casn. I deny High Court at
that by causing cheques to be post-dated, say, 5 Kuala Lumpur.
days, I had at lecast 5 deoys free use of the Plain- —
tilf's cash. Defendants’

I aduit that when I sometimes asked Plaintipy Cvidence.
for loan of cashy; =nd he had no recady cash, he No. 7
would offer ize Lis customers' cheques and I would v
sive to him my chieques post~dated a few days for Chow Sek Xim.
the total zmount of the cheques he had given me.
I say he did not do so to oblige me, but for in- Cross-
terest, I did record payment of interest on D28 Exauination
on the very day of payment. I would give my cheque - continued.

for an amount cxactly equal to the total value of
his customers cheques passed on to me. I would pay
interest on such amount by ready cash at the time

of the cxchange of cheques.

In case of D3 to D10 the exchange of cheques
and payment of interest was as I have just des-
cribed. I did say I made entries in D28 daily. I
am unable to show in D28 payment of interest in
respect of these cheques.

I adnit D28 is used to record petty cash ex-
penditure of the firm. I deny your suggestion that
no interest was ever paid by me on any of the 16
cheques.

When the factory was burnt, all business
ceaged. As a result various creditors pressed for
vayment - Plaintiff was one of them. I admit De-
fendant firm received letter (D1). I knew about
it. DwW.1l informed me about it. Then D.W.1 re-
plied through Solicitors. We decided to consult
and engage Solicitors. I went together with D.W.1.
Lee Keo Fai - three persons. We three agreed on
course of action and then went to engage Solicitors.
We then discussed and we jointly instructed Solici-
tors. On our instructions a reply (D2) was given.
I was 1i1l. The letter was read out to us by our
Solicitor, and we all agreed that it should Dbe
sent. (D2 read out by interpreter to this witness).
‘e agreed to this letiver being sent admitting lia-
bility. I do not remember whether 1 went to see
Plaintiff after this letter. I was ill for a month
af ter date of this letter, D2. I deny I was
frightened ratner than ill, because the factory
was fully insured for A550,000/-. I deny I went to
Plaintiff and reassured him that he would be paid
when money should be recovered from the Insurance

- Companies. I did not speak to him. I agree that
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Plaintiff required us to give him an agreement
authorising him to be paid direct by the Insurance
Co. - my partners and I - all refused. I now ad-
mit I went to see Plaintiff - it was afber I re-
covered from my i1liness.

Not Plaintiff alone, but our several creditors
- all pressed for payment. I assured all of thew
I would pay them when I recovered from the Insur-
ance Co. The petrol dealer trusted me and did
1ot take action. I did not pay him a cent. I ad- 10
mit receiving £75,000 from Insurance - but I paid

‘creditors. I pald not friends - but those who had

given loans to the firm without interest. I say

the labourers! claims have been vaid. I have not

paid them. They were not chargirg interest. I ad-

mit I did assure the lLabour officer I would pay

the labourers when I received the Insurance moneys.
China Insurance man tcld me they had paid the
labourers' wages. I think 1 can recognise the man.

I know the manager, Mr.Yu - but it was not Mr. Yu 20
who told me.

I say I refused to pay those creditors who
charged interest. My petrol dealer, whom I have
not paid, did not charge interest - but he was a
tradesman.

"he £75,000 was spent in this manner:
(1) Bank of China 420,000 overdraft - for which
Loh Sin Fah was guarantor.
(2) ZIoh Sin Pah - £12,000 over. |
(3) Iegal expenses - £12,000. 30
(4) Chow Kim Iin - £900 odd.
(5) Yu Min - A500.
(6) Iee Hin - £100 odd.
(7) Su Tong - A700 odd.

I can produce record of the various payments.
I promise t0 produce statement this afterncon.

Loh Sin Fah stood surety for my firm. I bor-
rowed money from Loh Sin Fah after the fire. About
‘%12 000 to £13,000 in all. I now say Dbefore the
Tire Loh Sin Fah had already leunt money. We owe 40
TIoh Sin Pah in all about £60,000. At first we
owed him £30,000, he stood surety with Bank of
China for‘ﬁZO OOO and after fire we bcrrowed about
£12,000 further. Toh Sin Fsh is a very good friend
of mine - so0 he gave loans to my factory in
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suma oi £2,000 to /5,000 from time to time, up to
about 230,000 before the fire. Records of these
loans were in our booko whichh had been burnt.
D.wW.1 Imove. He charsed oo interest. I deny my
uncle charged no interest. I have known Loh Sin
Fali for about 25 years. HHe is a textile dealer.

I repaid Loh 8in Pah 12,000 odd after receipt
of Insurance moneye - being the post-fire loans he
had given. I admit the £30,000 owing him before
the fire was a gentine debt -~ and no interest was

charged. I did not pay him more than the £12,000
0dd as I hed not erough. After £50,000 owed him
without security I say he still gave me Turther

loan alfter the fire. We gave Loh the facltory as
security before he guaranteed our Bank of China
overdraft. The factory was not totally destroyed
and Loh contirued to give us advance in sums of
£1,000 to £2,C00.

Re-Bxamined by Marjoribanks:-—

I used to see the Plaintiff - almost daily
about 2 hours in the forenoon and 1 hour in
afternoon. When there was more than 1  cheque
transaction in one day, I would make only one en-
try for each day.

(To Court): D12 was to cover cheque of Ban Keong,
XK. Tipis. Dl4 re: Nam Seng, Malacca. I know of
this because Plaintiff had instituted a suit for

this amount of £2,0%6 against Nam Seng. This is
how I remembered.

No. 8.
BVIDENCE OF B.MEENACHISUNDRAIM

B MEENACHISUNDRAI: affirmed states in English

I am civil clerk in Selangor Registry, Supreme
Court, I produce file of Selangor Civil Sult
165/58, also file C€.S.217/58, C.S.164/58, C.5.216/58,
¢.5.210/58 and C.S.211/58.
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No. 9.
EVIDENCE OFR CHOW AN SBONG
CHOW PAN SEQNG: (affirmed states in Hakka)

Textile dealer - partner in firm of Keen Fah,
Yap Ah Loy Street, Kuala Iumpur.

I know Chow Yoong Hong (Plaintiff) who is my
uncle; I have borrowed money from him before. I
borrowed money in 1955 from him in name of mny
firm. I paid interest. On long-term loan £10,000
would carry interest of A200 p.m, For exchange of 10
cheques 8 cents per £100 per diem. I mean exchange
of post-dated outstation chegues. Interest would
be decducted at the time of exchange oI cheques.
Only when he suspected a custome:r's cheque would
be dishonoured that he would ask we for my cheque
to cover the amount. :

I have documents reloting to such transactions
between my firm and the Plaintiff. I have seen
this chit before. It is in hendwriting of the
Plaintiff. When I paid him interest he wrote out 20
this chit for me. Interest as therein stated was
paid by me.

BEx.D-29 and translation D29T.

This other chit contains pencil writing in tha
hand of my clerk, and writing in ink was by the
Plaintiff. At bottom of chit was stated the amount
cf interest paid on each cheque -~ D30 and D30T.
This chit was handed to me by the Plaintirif.

In this third chit ~ the writing in black ink 30
was written by my nanager, and the writing in blue
ink was by the Plaintiff - D31 and D31T. It set
out payment of interest, and was given me by the
Plaintiff.

I produce 4th chit (D32 and D32T) whereon
writing in black ink was made by my maanager and in
blue ink by the Plaintiff. DPlaintiff handed me
this chit.

I had transactions with Plaintiff since 1955
- average about 20 times per month. 40

I know Chcw Sek Kim (D.W.3 identified). He
addressed Plaintiff as uncle. I know he had fin-
ancial transactions also with Plaintiff in the same
nanner as I had. The rate of interest was fixed
by the Plaintiff. Cheques on banks situated far-
ther from Ruala Lumpur heve longer period of days
charged for interest.
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Croso-fxamination by D, Tehs  requests order for
production of Lhis witness account bookgs.

(To Court): Interest peyments referred to in D29
Yo D32 were never vecorded in the account books of
ny Livm.
Adjourned &bt 11.45 a.m. 11l 2,30 p.m.
Resuned at 2.30 p.u.

CHOW 2AY SIEONG Crogs--Brranined by Dr.Teh continued

The Plaintiff had sued me and 2 others in ‘this
Court claiming £13,000 odd and that suit is still
vending: fizxed for hearing on 27th & 28th January
1959.

I know arithmatic.

I see D30 before me. My manager wrote the
body of the note in pencil. My Manager wrote D31,
also D32. His nume is Ng Chun Sam.

A1l of D29 was written by the Plaintiff.

I produce D29 to prove I paid interest to the
Plaintiff. I have in my account books entries re-
gardiag the 4 chegques mentioned in D29 -~ but I
cannot show in my account books the interest paid
on these cheques. On my account books I did not
enter any payment of interest. I keep proper ac-
counts in the ordinary course of business, When I
receive payments I duly enter them in my account
books. I entered also expenses, such as freight
charges etc. I did not enter payment of interest
in my books. If I record interest in my books
Plaintiff would not lend me money. My books are
not false - only entries are not made. He benefit-
ted, not me - as he got interest. Plaintiff has
no right to examine my books. Naturally he would
not kaow what I entered or did not enter in my
books. These 4 chits are the only records I have
to prove against Plaintiff that I paid interest.
D29 was the only chit entirely written by the
Plaintiff., It dealt with 8 cheques:-

The let onegue was for £  423.85
1t

o ong I 27%.15
1t 3rd 1" 1 1 203 .OO
t o Ath 1 u t 100.00
it S-th 11 1t 1 l’ 196 . 50
nogth o nooow 1,000.00
woo7gn o nooou 1,000.00

it 3th 1 n i1l 941,40
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My account books show how much I received
for the above cheques.

I do not know how the interest was calcu-
lated. :

D31: My Manager wrote on this chit in
black ink. I handed the cheques personally to
Plaintiff. When this chit was written by mnmy
llanager, he gave me this chit and the cheques
and I went to the Plaintiff, who made his cal-
culations, totalling up the amount of the
cheques, and after dedvcting interest, sometimes
he paid me in cash and cther times by cheques.

The total amount of the cheunS'Was,%4,253.90.
Plaintiff gave me a cheque cx cheques far £2,800/~,
cash £37,37. From the total of <the cheques
Plaintiff deducted my debt tc him of £1,358.33.
Total of last 3 items is $4,195.70. It was Plaia-
tiff's wish to pay the odd sum £37.37 in cash. I
deny I made private profit from my own firm by
charging interest.

The business belongs to ne and my friend.
Since we both know - interest need not be entered
in our books. We both agreed that interest pay-
ment need not be entered. 1o entries at all, even
in disguise, were made in my account books in re-
spect of payment of interest.

I am not good at calculation. I deny I made
private profit out of ny firm when I obtained loan.
I used to see the Plaintiff at his shop. I deny
proposing that my firm should peay interest on the
loans and that if he would not take interest, he
could let me have the benefit, and that he obliged
me. This chit (D31) I cannot say in respect of
what year. I cannot tell if it was November 1957
or November 1956. I am happy to give evidence
here, without subpoena, on behalf of the Defendant
and against the Plaintiff. I am telling the truth.

Re-Examinstlion Marjoribvanks: Kil.
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no. 10.
EVIDENCS GF 1AW IEN FAT

G0 TEn RAN (affirmed states in Hakka) -

I 2w dealer in textiles, foreipn goods and
nedicine. Am gole proprietor of Ban Choon Tong,
Triang, Pahang. I imew the Plaintiity Chow Yoong
Hong (idontified in Court) He has sued me on a
dishonoured chaque. I have gettled with him.

I knew hia since 19855,

In 1956 wien I was carrying on business in
partnership with my clder brother in X.Lumpur under
the name of ILian Hup Textile Firm, I had financial
dealiags with hin.

I exchanged cheques with the Plaintiff. When
I received post-dated cheques from my customers,
and I waated ready cash for turnover I would go to
Plaintiff to exchange cheques for cash. He charged
me interest at Lthe rate of 8 cents per 100 per
day. A distinclion was dravn between a Sereumban
chequs and say cheques from S.Patani. Four days
would be added on for a cheque drawn on Seremban
and 7 days for Kluang.

I am not excnanging cheques any more. I have
had no financial dealings with Plaintiff since Lian
Hup Pirm closed down in 1957.

I have seen this chit before =~ which I now
produce. (D3% and D33T). The whole chit was writ-
ten by the Plaintiff. It shows where is situated,
the Bank drawn upon, date of cheques, its amount,
and interest. The sum of A201/~ is amount of the
lst chieque, item of 90 cents is interest. Another
item of “60" means 60 cents which I say was inter-
est on a A100 cheque, Xlang, dated 7th November.
Item £2.4C was inferest on £249 of cheque dated 2nd
December. Another item of £2.40 was interest on
£100 cheque dated 25.12. local, Yet another item
éngOKﬁgggfor cheque for £303.65 dated 25th Decem-

" The five cheques I gave totalled £953.65, to-
tal amount of interest was £14.80. When I handed
the 4 cheques to Plaintiff he handed me only
£938.85 in cash.

Cross-Examination by Dr. Teh
Reserved till 9.30 a.m. 16.1.59.
Resumed at 9.30 a.m. 16.1.59.
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36.

L was working formerly in Lian Hup Textile
firm which clozed down in 1957. The business was
registered in my brother's name. I worked there.
It was small business. I managed it. I was
salesnan. I cannot remember when I got the chit
(D33). I believe it was in 1956. I have the ac-
count books - my brother was there. The first
cheque was for £201/-; payment made by one of my
custoners. I gave receipts when I obtained pay-
ment. I must check from receint book to find out
which customer gave it. I was called by Defend-
ants Solicitors to give evidence., I knew I was
to give evidence concerning interest payment to
Plaintiff. I said the transaction was in 1956.
Off hand I cannot tell which cusfomer gave the
cheque without reference tc my ac:ount-books. I
teny suggestion that no cheque daied "30th Noven-
ber® was exchanged with Plaintiff.

I said interest was 8 cents per £100 per day.
I do not understand how the 90 cents interest was
calculated. I think 6 days interest was charged.
I prefer the date of the exchange transaction with
Plaintiff to be fixed as 25th rather than 24th No-
vember. Six days at 8 cents would be 48 cents -
and properly calculated, the interest should be 96
cents. ‘Why © cents less was charged was Plaibiff's
business.

Re 2nd chegque dated 27th Wovember per Z£100
drawn on Klang Bank -~ 4 days would be added to
calculation of interest because it was a Klang
cheque. Three days plus four days make 7 days and
therefore interest on £100 would be 56 cents. He
charged me 4 cents more. I deny suggestion that
there was no such cheque. I deny suggestion that
the 5 items do not refer to cheques. I must go
back to check up. 1 deny suggestion that D33 was
account of sales of goods so0ld by me on Plaintiff's
behalf and the items 90 cents etc. were profits or
commissions paid to me. There is no possibility
of my tracing the 5 cheques. I do not know where
ry brother kept the o0ld account books. Iy brothexr
is in Xuvala Lumpvr - but I do not know 1f he is
now at home.

Post-dated cheques are sometimes dishonoured.
Particulars are sometimes, but not always, taken
of no. and drawers of post-dated chequses. I was
employee of my brother. My receipts naver stated
particulars of chegues received from customers.

(Dr. Teh applies for further cross—eXxamination
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357,

to be reserved pending this witness searching
and yproducing account books of Tdion Hup for
the relevany period: Marjoribanks has no
objection. Arvplication allowed and this wit-
ness is allowed to retire).

darjoribankss Now produces a bundle of transla-
tions made on 1.7.53 of the note~book which are
bx.238. Secarch was made by Xam (Solicitor for De-
Tendaats) among the many Tiles in connected pro-
ceeaings, and the translations had been found this
morning. Iarjoribanks appliec under Section 138(4)
of Evidence Ordinorce for recall of D,W.3. After
exanining the translation and note~books, I am of
opinion that there is a proper case where I should
allow rccall of this witness.

Dr. Teh (objects): (1) that the note~books were
not disclosed in the Defendants Affidavit of docu-
nents, (2) original note-books have been produced
in Examination-in-chief - witness had been cross-
examined thercon, (3) case must be conformed to
pleadings: the relevant period in this case covers
only a few months between end of November 1957 to
March 1958, (4) witness D.W.3, had been already
Tfully examined-in-chief, cross-—examined and exam-
ined by Court, (5) it would not be right at this
stage to re-open the whole case.

I note the above objections -~ and I over-rule
same.

Ad journed at 10.40 a.m. Resumed at 11 a.m.

Ho. 11.
CHOW SuK KIM (Recalled)

I see D28(A) ~ on cover dated 1.2.58; against
date 1.2.58 I sce inter alia an entry marked (X)
in red ink. It reads “interest to Ban. Teck Loong
A60.25% in my handwriting. In this same note-book,
under date 2nd, 3rd and 4th February, are other
items: “Interest to Ban Teck Loong £75.85%.  The
whole note-book was written up by me. In this
note~book there are altogether 23 items of inter-
est vayments 1o Paxn Teck Loong. Certified transla-
tion put in marked - D25(AT).

I see next earlier note~book which is D28(B).
On itls cover is date 1lst January 1958. In this
booklet are recorded entries of 29 interest pay-
nments made to Ban Teck Loong. The whole book is in

In the
High Court at
{uala Lumpur.

Defendants!
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No.1l0.
Hew Len Fah
Cross-
Exaaination
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No.11.

Chow Sek lim
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38.

ny handwritinf. Certified translation put in and

marked D28(BT

I see note-book marked D28(C) dated 1.12.57
all in my handwriting. In it arc recorded entries
of 30 interest payments to Ban Teck Loong. Certi-
fied translation produced and marked DEBTCT).

I seec note-book marked D28(D) dated 1.11.1957
- whole book in my handwriting - and therein are
recorded 24 interest payments to Ban Teck Ioong.
Certified translation produced, marked D28(DT).

I see note-book marked D28(E) dated 1.10.1957
— whole book is in my handwriting. In it are 23

items of interest payments to Ban Teck Loong.
Certified translation produced and mavked D28(EL).

In another (A continuation) note-book D28(R)
- in 1y handwriting dated 30.10.57 are 2 entries
of interest payments to Ban Teck Loong. Certified
transiation produced and marked D28(FT).

I see note-book in my handwriting dated 1.9.57
marked D28(G) containing 23 items of interest pay-
ments to Ban Teck Loong. Certified translation
produced and marked D28(GT).

I see 11 note-books covering the period from
lst January 1957 to 30th August 1957. All the
books were written up by me. In each month there
were a number of entries of interest vpayments to
Ban Teck Loong.  These 11 books are now marked
(together) D28(H). Certified translations of the
relevant entries now produced and marked D28(HT).

I see 12 note-boolss covering the period 1.1.56
to 29.12.56, now marked D28(I) - all in my hand-
writing. In each month thers were & number of
entries of interest payments to Ban Teck Loong. I
produce certified translation, now mraried DZS%IT).

I see 11 note-books covering 1955 - all in my
handwriting with monthly enrtries of interest pay-
nents. Certified translations now produced and
narked D28(JT).

I see 10 note-books covering year 1954, from
28th May to 31st December. All in my handwriting.
These books contain number of euntries of interest
paynents to Ban Teck Loong. Certified translation
produced and marked D28(XT).

In every case of entries in D28(4) to D28(K)
- the cash figures were interest payments.
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39.

No. 12. . In the
ST AT OB T TR T High Court at
EVIDIL.CL OF HEW LEN FAH Kuala TUmpur.
HEW LEN PAH:  (now returns to Court (at 11.40 a.m.)

and says Pe could not £find his brother and therefore Defendantsg!
could not get the books of account). Evidence.

On higs former outh: Cross—examined by Dr. Teh:

To Dr. Teh: My brother's firm was Lian Hup Textile No.l2.
Tirm. I was employed as manager. The firm was Hew Len Fah.
not sued by Plaintiff Jast year. I am sole propri-

etor of Ban Choon Tong, Triang. I manage the Cross~

business and travel frequently. DPlaintiff did sue  Examination

me and the present Defendants together. I deny I - continued.
amn angry against the Plaintiff.

I deny I came to Court to keep my friends. I
have come to give evidence. I brought chit D33 to
Defendants' Solicitors. My brother kept the ac-
count books of Lian Hup. I do not know where he
keeps them. I reside in Triang. When I come to
K.Iumpur I live at Ching Lee, Cross Street. Wy
brother lives at Chow Kit Road.

Lian Hup closed down in 1957, about May. It
started business about 1954. The business closed
down because of heavy liabilities incurred, and was
owing about £60,000; without assets.

Re-Examination (Marjoribanks): I settled Plain-  Re-Examination.
TIfi"s claim 1astl year. My brother was not in when
I went to look for him.

gTo Court): The present Defendants and I were the
o-defendants in the case that I settled with
Plaintiff. The claim was for £2,100 odd. I settled
in full. The claim was on a dishonoured cheque
which I gave to Choong Pah (present Defendants)
who had given the same to the Plaintiff.

I am not related to Plaintiff. I came to know
him because I was doing buainess in Kuala Lumpur.

(Case for Defendants)

Dr.,Teh: Plaintiff's claim is based on 16 cheques, 8
of which were in exchange for cheques as Defendants
reguired ready cash for turnover. The second lot
of 8 cheques were for goods supplied - not given on
dates of delivery of goods - because 3 months credit.
In case of 2 lots 2 months credit. When Plaintiff
went to collect the Defendants gave post-dated
cheques. All cheques were cash cheques.

Plaintiff has given particulars of  these
cheques on 14.9.58. On 25 September amended de-
fence delivered refcrs para. 2, para. 3.
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40.

PLATNTIFR'S EV _l,')ff_(_:_ﬂ_].
No. 13.
EVIDENCE OF CHCW YOOIG HONG
CHOW YOONG HONG: (affirmed states in Halkka).

I live at 100 High Streect, Kuala ILumpur. I
have business known as Ban Teck Ioong, Wholesale
Cealer in textiles.

1 know Defendants. D.¥.3 is my nephew. In
January 1953 he helped me by giving me one of his
telephones. We were on very good terms. 10

I see 8 cheques D3 - D10. As to D3, Defence
witness 3 (Chow Sek Kim) exchanged cheques with me:
he gave me D3 because I gave oulstation cheques
totaliing the amount of D3. He would pay the out-
gtation cheques into Defendants' account in the
bank. The Defendants had special arrangements with
theilr bank whereby for a special charge they were
allowed tTo draw on credit of those cheques. De-
fendants' cheqgue given me would be post-dated

.cheque. D3 was given me on 17th February 1958, 20

and dated 24th Februvary 1958.

Outstation cheques ordinarily take some days
to clear., If I paid the outstation chaques into
ny account ~ they would take several days in any
case to clear. So it was no matter to me to take
Defendanvs!' post-dated cheque in exchange. But
Defendants would have advantage of having ready
cash for immediate use. The suggestiocn came from
Defence witness (3) (Chow Sek Kim).

There are advantages to both. They have use 30
of money. I save Bank commission on outstation
cheques. I charged no interest, and no interest
was paid to me.

I see D4 dated 1.%.58. Transaction of same
nature as in case of D3. It took placs on 21.2,58.

D5 was dated 2.3.58. I gave my cheque on
22.2.58 to Defence Witness (3) in exchange for D5.

D6 was dated 2.%.58. I gave nmy cheque on

25.2.58 to Defence Witness (%) in exchange for D6.
D7 bears date 4.3.58. I

exchange on 25.2.58.

D3 bears date 4.%.58.
exchange on 26.2.58.

D9 bears date 4.%.58. I gave my chegues in
exchange on 28.2.53. L

gave my cheques in 40

H

gave my cheques in
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Al.

I have bhad dealingo with Defence witness -
gince 165% and with hic firm (Choong Fah - Defend-
ants) since 1954. I gotb Derfendant firm's cheques,
but person who brought them to me was Defence wit-

.2
neso .

When I said "“my cheques" I mean customers
chieques of wunich I was holder.

Defence witners 3 handed me cheque D11, for
goods sold on 5.11.57. The transaction was re-
corded in uy 1957 Y“"Daily Sales (wholesale) Book" -
now produced and marked (P34). On p. 146 under
date 5.11.57 appecars an eunbry of 2 items of sale
@ £1,220 and A780 totalling £2,000/-. (Page 146
is marked Ex.F35). 1 produce certified translation
of reclevant itews, now marked P55T. I sold drill
2,000 yards @ 61 cents per yard and white cloth
1,200 yards @ 65 cts. per yard for A730: total sale
was £2,00C/-. Checue D11 was subsequently given
to me when I preissed for payment. When I was
given cheque, I made out as receipt out of my re-~
ceipt book.

This is my receipt book (P36). The receipt
No. for this cheque D11 is No.581l9 dated 3.2.58
(F37). The chegue was received on 3.2.58, but
cheque was post-dated 3.3.58, as D.W.3 asked me for
extension of 1 month for payment. Certified trans-
lation of Receipt marked P37(T).

I keep Account books in the ordinary course of
my business, and I produce my “LOCAL and EAST COAST
A/C BOOK™ (P38).

Adjourned at 1 p.m. Resumed at 3 p.m.

"On pege 30 of P38 -~ against date 3.11.57 ap-
pears entry as follows :-

"po Bill 128 - A1,220/-"

"o Bill 128 - 78C/ ="

Page 30 is now marked P39. Certified transla-
tion now marked P39(T).

On pege %5 of same book (P38) under Choong
Fah Rubber Factory Account dated 3.2.58 appears
entry - .
"Received cheque [0.925 ..... 2,000/~
Page 35 is marked P40 and translation P4O(T).

This transaction alsc appears in my Cash Book

égﬂ;); and the relevant page is page X 7 (P42) -
crtified translation P42(T).
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42,

D12, a cheque for 1,250/ dated 5.3.58, was
given me in respect of purchase of cloth on 5.1.58.
The sale was recorded in my “Daily Sales (Wholesale)
Book for 1958 - now produced and marked P43, On
vage 4 appears entry dated 5.1.58 as follows :-

wp2t 5.8.Boxing Brand White Cloth 50 pieces,
2,000 yards for £1,250/-.

I received a cheque for this subsequently for which

I issued Receipt No.5827 dated 12.2.58 (Ex. P44) -
Certified translation - P44(T). This receipt gave 10
particulars of cheque No0.694882 dated 5.3.58.

n Bx.P38, under account of Choong Fah Rubber
Factory, at page 35, I see a record of this trans-
lation:

On date 12.2,.58 - received chieques Oseeovass
827 £1.,250/~- (see P.40 and P.40(T).

On page 9 of Ex.P41l is an entry for period
10-15 Feb.

"Received from Choong Fah Factory cheque No.
ceeos 827 cove. B1,250/-"  (The translation 20
appears on P40O(T).

D13: cheque for £2,000 dated 5.3.58 was given
tie by D.W.3 for purchase of goods on 6.1.58. This
transaction is in my 1957 Daily Sales Book (P34),
at page 170.

“Wg2% Ots. 42 GS White Cloth 3,200 yds.
£2,000/-1

(Page 170 now marked P45, translation P45(T).

I gave receipt No.5824 now rarked P.46: trans—
lation. This translation appears on page 9 of 30
Ex.P41l., (Page 9 of P41 now marked P47 and transla-
tion P47(T).

D14: cheque for £2,036 dated 6.3.58 was given
me for purchase of goods on 6.1.58. It aprears on
page 5 of Ex.P43. Page 5 now marked P48 and
translation P48(T).

I igsued receipt No.5827 dated 17.2.58 (Receipt
Cash book EX¢P41% shows entry of this transaction on
P10 (marked P50 and trenslation %50@) P40 and P4O(T).

Translation appears in Ex.P38 at P.35 (see Ex.
P40 and P4O(T%°

D15: cheque for £2,046.,35 was given mwe <for
goods sold, being 3,600 yds. of grey drill. It ar-
pears on page 141 of Ex.P34. (Page 141 now marked
251 and translation P51(T).

40
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I issued a receipt ¥o.5820 dated 5.2.58 (Car- In the
bon cogy of rcecipt now marked P52 and translation High Court at
52(10)). Kuala Lumpur.

The payment of #£2,406.35 was in respect of 2

‘ ' u atife s
lots of gecous. Uiie second lot was sold on 25.2.57 Plaintify

and appears on pagc 185 of P.34. (Page 185 now Ev1denc?;

marked Bx.P5% and translation P53T). Also show in No.13%

Cash Dook (P41l) atl pare 8 (Page 8 mow marked P54 Tl

and tranclation P54T). Chow Yoongz Hong.
Itom arpeors also in BEx.P38 at page 35 (which o e

is P40), and in P3& ot page 30 (which is P39) . Examination

~ continucd.
D1G: cheque for £2,500 dated 9.3.58 for cloth
supplicd on 9.1.58. Entry appears in Ex.P43 at
page 3, (which i3 row marked P55 and +translation
P55T).

Receipt Wo.5828 dated 15.2.58 re cheque 704930
(receipt now marked P56 and translation P56T).

Item appears in P41 at page 9 (now marked P57
and translation P57T). And also appears in Ex.P38
at p.35 (see P.40 and P40T).

D17: cheque for £954.50 dated 10.3.58 was
given for goods supplied.

Entry in Sales Book (P43) at page 9 (now mark-—
ed P53 and translation P58T). .

Receipt No.5818 issucd dated 1.2.58 (carbon
copy of receipt marked P59 and P59T).

) In TLedger entry (38) see page 35 (see again
P40). .

In Cash book (P41) see entry page 7 (Page 7
is P42).

D18: Cheque for £2,530 also for goods supplied.

Entry in Ex.P43 at page 16 dated 19.1.58 (now
marked P60 and P6OT).

Recelipt 0.583%30 dated 21.2.58 (now marked P61
and P61T).

In Cash Book (P41l) entry is on page 10: (see
Ex.P50). 1In Ledger (P38) see page 35 - (see P40).

Adjourned at 4.20 p.m. to a2 date to be fixed.
(Sd:) H.T. Ong -
16.1.59.
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44,

Thursday, 29th January 1959: (continued)
CHOW YOONG HOING: (affirmed: Examination continued)

D19: 1is a clieque drawn by Defendants, cheque
was filled in by my son, also its date, and it was
indorsed with the rubber staunp, of Ban Teck Loong.

Every morning Chow Sek Kim (D.W.3) would coms
to my shop to enquire i1f T had to make any payments
outstation: if there was any he would give me a
cheque of the Defendants in blank and in his pres-
ence the amount and the payees' name would be
written and I would give him cash or credit his
account., Sometimes the date of the cheque was
post-Cated a few days to ensble him to make use of
the chegue for that much time. This happened 10 -
20 times monthly, since 1955 1ill 1958. I used his
cheques in this manner more than 100 times. I havs
10 benefit - but Tthis arrangement was to Defend-
ants! benefit. I charged no interest.

Chow Fan Seong (Defence witness No.5) was a
partner of Chop Kean Fah, I filed sult against him
and the suit is still pending Ee produced certain
chits in evidence (Exs.D29, D30, 31 and 32). I
received no interest on these chits.

T see Ex.D33 produced by Hew Len Pah (Defencs
Witness No.6). I deny receipt of any interest. I
deny having ever received any interest from the
Defendants.

Cross—-BExamination by Marjoribanks: The Defendants
did sometimes give me outstation cheques in  ths
past, and in the case of cheques marked "A/c Payee
Only" drawn in Defendants favour, the Defendants
would have to give me a cheque to cover such out-
station cheque before they get my own cheque ia
exchange. Such manner of transaction was discon-
tinued since end of 1956. Where cheques were not
marked “A/c Payee Only“ the above nsmed arrangemeat
never applied.

I know firm of Ban Chong Chan, Tenerloh, I
was holder of their cheque and 1 presented same
for payment. It was a Xuala Lumpur cheque - not
outstation cheque.

Chop Phang Hin Chan is also a Tfira in Temerloh.
I have received outstation cheques of that fira
handed to me by the Defendants -~ but Defendants
did not further give me their own cheque by way of
security. I paid cash for Phang Hin Chan's chegue.
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45.

Since 1954 I have given cash to Defendants
Tor outstation chieques. There were numerous such
cheques. I say in such lLransactions I made no
profit. I gave Tull value in cash for the cheques.
ovonie such cheques I paid into my account - others
I gave back to Defendants when they paid me cash -
this occurred in case 0f dishonoured cheques.

Since 1954 I did not lose momey by the above
operations. Por outstation cheques the Defendants
would reimburse me the amount of Bank commission.
If I paid outstation cheque into my account, De-
fendants would reinburse me the amount of commiss-
ion. But if I make use of that outstation cheque
by nezotiating same, no Bank commission was payable
to me.

I know Chow Fan Seong (Defence Witness No.5).
He is my nephew. I knew Hew Len Fah (Defence wit-
ness Jo0.6) who 19 ro relation - I had business with
hig brother. '

On Ix.D29 the handwriting is all mine. He paid
me, gave me cheques - and so I wrote out Ex.D29 for
him. On this chit were large amount and  small
amounts. :

Q. What was the meaning of the small amounts?

A, The small figure is commission paid back to
the firm, Kean TPah, on purchase of goods - or
rebate.

The cheques were given to me in payment of goods
supplied and I allcwed a rebate or commission. The
cheques were outstaetion cheques in favour of Chop
Kean Fah. I would not know why those cheques were
payable to Kean rak. Kean Fah made use of these
cheques to the credit of his own account with me.

Those trarnsactions with Kean Fah appear in my ac-

count books.

I car produce book recordaing payments of com-
mission.
On Ex.D30 the writing in ink is in my hand -~ the
pencil writing was not by me. The words "interest"
are in pencil nol written by me. The smaller
anounts are commission. Ccmmission not paid at a
fixed rate. He took my goods and when he paid me
I wrote out what rate of commission he should get.
Cormission was not fixed on percentage basis - it
depends cr. amount of wmy profit. There was no dif-
ference tc¢ the amount of commission between pay-
ments by vost-dated cheque or cheque immediately
cashable.
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46.

Ex.D31 - the words and characters in blue ink
are in my nandwriting - those in black are not.

Ex.D32 - only writing in blue ink is my hand-
writing.

Ex.D33 - all handwriting is mine. The small
accounts are commission. One item shows coumiss-
ion on £100 to be 60 cts: another item shows com-
rission also on A100 to be £2.40 but the goods
were rwore profitable. Ex.D33 wasg produced by Hew
Ien Fah (Defence witness No.6). It was a 1955
transaction and does not appear in my zccount book.
This Ex.D33 refers to goods and bills -not chegues.
Hew Len Fan gave evidence against me because of
grudge. 1 got payment from him after execution.

I can produce my Day Book ~ in wuich will appear
&1l payments of commission.

I see the bundle of note-books (D28). Chow
Sek Kim (Defence witness Xo.3) alleged there were
payments of interest. There were no cheque of
Defendants dishonoured before 1958. The  note-
books were alleged to go back to 1954. I do not
know what he has written.

Cheques, Ex.D11l to D18 were in respect of
goods supplied. I have filed suits against other
people for the identical amount as in these cheques.

In C¢.S5.164/58 one of the Defendants is Kiew
Chee Beng of Sungel Patani, the other Defendant
being Choong Mah Co. The claim was for £2,000 on
& cheque dated 3.3.53. I have here with me the
original cheque I was suing upon. It is a Hongkong
& Shanghai Bank cheque C.164019, S.Patani, dated
50.2.58 deleted and substituted by date 3.3.58 for
£2,000/-. Ex.D1l is a Bank of China Cheque No.
704925 dated 3.3.58 for £2,000/- drawvn by Defend-~
ants. I deny that Defendants gave me 2x.D1l as
securlity when they gave me the S.Patani cheque
drawn by Kiew See Cheng. Defendants, I admit, had
endorsed the S.Patani cheque to me. 1 deny one
cheque was security for the other. The amounts
and dates of the 2 cheques are a coincidence.

17.B. (The Sungei Pabtani cheque - not mirked 4/C
Fayee only)

In C.5.165/58 Defendants are Lo Tham Fook of
Chop Kwong Cheong, Bahau - and the present Defen-
cants. It was a sult on a dishonoured cheque for
£2,406.35 dated 5.3.53. I seec D15. It is for
£2,406.35 and date was 5.3.58. I deny that Defen-
dants gave me their own Bank of China cheque as
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security for the outstation cheque of Chop Kwong
Cheong. I say azain thig is a coincidence.

In C.3.210/5% - there is a claim for £2,036/-
againgt (1) Chow Sek XKim (2) Kuan Chee Pong of Nam
Seng & Co., llalacca (3) Cheong Fah Rubber Factory.
Claim wag on a dishonoured cheque dated 6.3.58. _
After Defendants' factory was burnt down they asked
me for loan whichh I gave, but I did not lend any
amount of £2,036/--. In the present case I have said
Ex. D14 was given ne for goods supflied. In C.5.210
I was auving on a cheque drawn by Nam Seng & Co.

(Marjoribanks refers to an Affidavit dated

28.5.58 by Chow Yoong Hong, filed in
C.5.210/58 - Encl.No.3).
I meant that I gave cash in exchange for cheque. I
deny that D4 was given me by the Defendants as
collateral security for Nam Seng's cheque. The
coincidence of the amount and date is brought about
by Defendants! manipulation.

In €.5.211/58 there is a claim for £2,530/-
on a 4ishonoured Ipoh cheque dated 19.3.58 against
Defendants (1) Chow Sek ¥im (2) Chan Chun Pooi (3)
Choong I'ah Rubber Co.

Ex.D18 is a Benk of China cheque for same
amount and date. In €.S5.211/58 I made an Affida-
vit (Encl.? in file) in similar terms as my Affi-
davit in ¢.85.210/58 ag follows :-

"3, The Defendants approached the Plaintiff for
an advance of £2,530/- in order to re-organ-
ise their factory business because their
factory was burnt down recently by fire.

4. As evidence of such debts the Defendants
igsued cheque for the aforesaid amount in
favour of the Plaintiff as security, etc.m

I now say the Affidavit is not correct - I
deny the money was for rehabilitation of the fac-
tory after the fire. It is not true the Defendants
in C.S. 211/1658 approached me for a loan after
the burning of the factory. I have filed several
suits - ard documents were largely prepared by my
friend a petition-writer. I again deny that Ex.D18
was glven as security for the Ipoh cheque drawn by
Chan Choon Pooi.

I filed C.S$.216/58 - claiming on 2 dishonoured
cheques, one of which was for £2,500 dated 9.3.58.
The Defendants in that action were (13 Chow Sek Xim
(2) Heap Seng & Co., of Tampin and (3) Choong Fah

In the
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Rubber Co. In C.S. 216/58 on 26/5 I swore an
affidavit. Defendants gave me outstation cheques
and I gave them money, I deny Defendants gave
Ex.D16 as security for the 2 outebation cheques.
Ex.D16 bears date 9.5.58 - which is same date as
the Malacca cheque .in C.S8. 216/58. The date 1is
the same but the transactions were not - it is
due to manipulsgtion of Chow Sek Kim that this co-
incidence happens. I filed G.S. 217/58 for £2,000
on a dishonoured cheque dated 5.3.58 and the De-~
Tendants are (1) Chow Sek Kim (2) Phan Hin Chan
of Temerloh and (3) Choong Fal.

I swore an zffidavit oa 26.5.58 alleging an
advance made to Defendants who gave me a cheque
&8 security. The outstetion chegue was dishkomoured.

I deny that Choong Fah gave me thelr cheque
(Ex.Dx3%) on Bank of China dated 5.%.53 for $2,000/-
&8 security for the outstation cheque. They came
to ge® the money from me on 28.2.58 about ¢ a.m.

I say D13 was payment for zoods supplizd - and
not as security for the other cheque.

Bx.D12 is a cheque for #£1,250/- dated 5.%.58.
I sued Ban Keong and Choong Fah in +the Sessions
Court on a dishonoured chague ilssued by Ban Keong
for £1,250/-.

There is also a suit in the Magistrates Couxrt,
K.I. against Seng Ho & Co., Tfor A954.52 also on a
Cishonoured chegue. Ex.D17 is a cheyuz for £954.50.

If Chow Sek Kim had inteation to play me out
e could manipulate matters to bring about the co-
incidences.

- I have invoice to prove sale and delivery of
the goods to Defendants. 1 can produce my invoilce
books.

Receipt No,5818 dated 1.2.58 (ix.P58) was in
daily use. I have 3-4 separate receilpt books in
concurrent use.

On P.15 of Ex.P38 is account of Chop Ban Leong
running through whole of 1957 and 1958. In same
cccount book Defendauts have one account on page
30 (Ex.P39) and another on p.35 (Bx,P40). In
Lx.P38 are gseveral blank pages between custonmers
eccounts -~ the blanks are reserved for contiaua-~
tion of the same current account. At p.37 "loong
liam Ah A/c" commenced from Jsnuvary 1957 - at page
35 Defendants Choeng Fah Co's. account started in
January 1958,
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Adjourned at 12.40 p.m. to 2.30.
Recued at <.3%0.

Crose--uxamination continued: T have now produced
boolis a8 requesied this morning relating to the
vayment of cowmissions, This morning you asked me
about a chegue d2ted 15.7.57 for £1,196.50 - re-
ferred to in Ex.D2S. Goods to value of £1,196.50
were purchased on 15.7.57 and payment of total
comnission on 16.11.57 was #154.60. Commission on
2392 yards of cloth at 1.2 cts. per yard amounts
to £28.726 cents (in round figures $g8.70) as per
my invoice No0.4030 dated 16.7.57 sold to Kean Tah.

The pencail writing on Invoice 4030 is mine.

My dinvoice 10.4C20 dated 5.7.57 relates to
Jepanese square-patterned cheap cloth -~ 5 bales
200 yards costing £100/-. Commission £1.60. This
chit D.29 was made out in order to work out the
total of all commissions, which came to £154,.60.
This sum of £154.60 can be seen in p.51 of my pay-
nents and receipts Day Book (1857). Left hand
column is for receints - right hand for payments -
according to usuval practice.

Now referring to Bx.P34 and P.35: I agree that
P.35 being entries in respect of Choong Fah in the
left 5 lines of the pace. The entry P.45 (also in
book P.34) appears slso on the left-hand 6 lines of
the page. On p.44 snd v.48 (being book entries)
the eatries for Choong Fah also appear on the left-
hand edge of the pages.

As to cheque "D3" -~ pgiven on 17.2 and post-
dated 24.2 but presented 18.3. Chow Sek Kim asked
me to defer presentation - lack of funds.

Cheque "DA" dated 1.3.58 was presented about

15.3.

Chegue "D5" dated 2.3.58, Chow Sek Kim gave
sugar-coated words and I could not refuse to give
cash for D4 and D5, D3 to D10 were transactions
beforz the fire.

I see file of C.S.165/58: claim was  for
£2,4056.35: Ex.D15 was for £2,406.35 also.

Q. Why was not Lo Tham Fook!'s cheque used to set
off the account for goods amounting exactly
to £2,406.352

A, I agree Choong Fah (Defendants) owed me
£2,405.35 for goods supplied. I also agree
that Lo Tham Fah's cheque for £2,406.35 was
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Re-examination.

50,

given to me by Defendants. But when Lo Tharm
Fah's cheque was handed to me I did not know
what exact amount was cwing to me by Defend-
ants for goods supplicd.

" In the case of the other 7 cheques and 7
items due to me for goods supplied, the answer is
the sane.

The total value of the cheques is‘$l5,676.85.
I had forgotten to contra any of these cheques
against this similar sum due to me for goods sup-
plied.

Iy goods sold to him were on 2 months credit
and I could not use the cheques to contra the goods
account.

I sold goods in November 1957. I gave grace
beyond the 2 months.

D11 was for goods sold on %.11.57. I asked
Tor payment - Defendants asked for time.

Since 1954 I have been helping Defendents by
cashing their cheques and taking post-dated cheques
for no profit to myself. Fach Now Year I used to
get New Year presents from Defendants. Defendants
ordimarily bought their needs from me. I do not
imow Defendants bought textiles direct in bulk
from India and also from Hongkong.

Re-Examination (Dr. Teh):

"D14" was for goods sold on 6.1.58. I re-
ceived D14 on 17.2.58. D14 was dated 6.3.058.

I have in my possessicn Nam Seng's cheque fer
£2,0%36/-, it was given to me on 27.2.58 in exchange
for my own cheque.

On 27.2.58 the goods account had been paid by
Defendants! cheque D14 on 17.2.

I have invoices for goods, the suvbject matter
of all the chegues D11 - D18,

I also have account of the commission paid to
other dealers -~ to Choons Fah I pay nc commissior.

Case for Plaintiff closes.

4 p.m. Adjourned te Saturdasy 31.1.59
at 10 a.m,

(Sdg) Hofl\' ()11(30
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No., 14.
CLOSING SPBECH POR PLATNTIFR
saturday, 31st January 19593
Aesumed at 10 a.m. Counsel as before.
Dr, Teh: Plaiatiff's case based on 16 cheques ~ 3

T —— e 58

in exchange for outstation cheques and 8 in payment
of goods.

Defendent firm managed by nephew of Plaintiff
who although not partuner has wife holding shares of
£10,000. A rich uncle helping a poor nephew - who
often required helr. Uncle always accommodated the
nephew.,

3/Defence - para 2 - alleges series of money-
lendiag transactions ete. Defendants duty to
prove averrents. Dates (in evidence) were filled
in by Defeundants - not by Plaintiff - in all the
16 cheques.

What is a money-lending transaction.

As regards D3 ~ D11 - Defendants came to ask
for outstation cheques of Plaintiff to whom Defen-
dants gave own clieque in exchange. Defendants
could usge those cheques by special arrangement with
Bank. Submit that is not money-lending.

If Defendants menage to use money earlier by
arranzenent with the Bank ~ that is not a money-
lending by us.

Money-lending Ord. 52/51 - para 2 - definition
of money-lender. It has not been proved Plaintiff
did - or held out ox carried on business asg money-—
lender.

3.3 -~ "in consideration of larger sum being
repaid, Defendants gave same amount as value of
cheques received.

As to D11-18 -~ Plaintiff says these cheques
were in respect of sale of goods.

Onus of proving para.3 of S/defence on Defen-
dants.

Plaintiff and Defendants! manager- are uncle
and neprhew - glso Defendant firm was a customer -
and Plaintiff merely accommodated them. There was
no question of actual moneylending transactions.

e 51 note-books (D28) were in reality petty
cash books shoving moneys he had taken  from the
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firm -- and for those amounts he had a reason - and
if he defrauded the firm - it was no concern of
Plaintiffts. If any money was taken from Defend-
ants! firm - none was received by Plaintiff. Sub-
mit accounts in note-books are of money taken by
himself for own benefit. Chow Sek Kim could point
to no item in his records - he could not give cal-
culation. Chow Sek Kim could wnobt correlate any
cheques Yo any item in D28.

Defendants called another nephew who managed 10
Chop Kean Pah. He is D.W.5, He zlso was customer
and his firm also has been sued. He could only
produce 4 chits. The word “"interest" on chits not
written by Plaintiff. This witness, a businessman,
could not show how the small items were interest
payments. He admitted no interest entered in his
own account books. He did not know manner of
calculation of any single item appearing in any of
the chits. :

D.W.6. Hew ILen Fah was called. His brother 20
was proprietor. His evidence was of cheques given
in exchange. If he got customers! post-~dated
cheques, it is surprising he took cheques without
noting particulars of cheques.

It is to be noted that Hew Len Fah did not
defend his suit - if he had a defence as he alleged
of having paid interest. On D233 “"Klang" & “Local®
neans place where the goods were sold ~ and did
not refer to cheques. It is up to them to trace
the cheques. 30
Onus on proof is on Defendauts to prove that
in exchange for cheques FPlaintiff charged interest.
That the Defendants have failed to do.

Cross~examinstion of Plaintiff by Defendants!'
Counsel has made Plaintifi »produce commission ac-
count book even as to Hew Ten Fah - who was only a
witness - and not a party to this suit.

-~

Defendants' Ccunsel sitressed coincidences of
amounts of cheques and of dates. Fvery item was
for goods sold and delivered. Defendants having 40
purchased goods of a certain value could have got
from their own customers cheques of that value.

Chiow Sek Kim admitted he was accommodeted by Plain-
tiff who gave him cash for Defendants! outstation
cheques to be given to Plaintiff's owr. customers -

and on his own admission no interest was charged.

My suggestion is Chow Sek Kim made morey out of

his own firm. One nmust bear in mind relation of

uncle and nephew ané relation of dealer anc custo-

ner. All transactions were oun cheques. 50
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Lo. 15. In the
CTOSING SOUACH 909 THE DEFENDANTS ~High Court at
-....:-- - --—»——:-»..._-. et o ..' -_-‘._.-.,“......... puibaiuieivivteb bt adiag . I{uala Lumpur .
Marjoribanits: Sec g.3 of Evidence Ord. as to —_—
hrootH, Teneanovr alsc to be noted.

No.l5‘
D11 -~ 18 lne crux of whole came. Plaintiff Closing Speech
alleged thney were for goods. Yet it was clear for thg peee:
they viere 8 cheques sued on and Plaintiff alleged

Imanipulaticn! of Chow Sek Kim as responsible for Defendants.

the coincidences. If coincidence ~ the coincidence

is extraordinaxry. 31st January,

1959.
1st exnlanation - there never was any sale of
goods.

2nd explanation - there was a sale: only one
can be true - the guestion 1s which explanation is
the true one?

The afiidavits in the various suils mnust Dbe
given some welght though a mistake wignht have been
rade by Plaintiff.

Plaintiff has tried through his Counsel to
restrict "onus" to these cheques only.

The points of ccincidence are (1) in value of
cutstation cheques and of Defendants sums (2) same
date.

Account books of Plaintiff couvld be fabricated
by use of blank pages or portions: e.g. I refer to
Ex.P59. (receipt book). In this book (on the page
before P59) -~ there are no receipts for January.

Ledger P38: "The General A/c Book" - on p.30
and p.35 is account of Defendants - on p.28 there
is a blank ~ also other pages.

P34 and P43 - (The Day Sales (Wholesale) Book)

~ Defendants account always appears on edge of the
books.

Invoices: triplicate system.

If Plaintiff not telling truth as to the
cheques relating to sales - inference is clear as
to the others.

Not only few isolated transactions between
uncle and nephew. :

Not a wvast dbusiness with Defendant - notl buy-
ing exclusively for Plaintiff. Plaintiff not get--
ting anything for very great trouble.

Secret profit of Chow Sek Kim -~ as to P28 -
the books were from 1954 till the fire.
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The no. and frequency of the transactions.

Could D28 have been fabricated?

As to the chits tendered by D.W.5 and D.W.6.
- whal is the more reasonable explanatlion.

(Ex.D29, 30, 31 and 3%2) - word "cheque" ap-
pears in all.

Note on D31 - entries aof as 1ittle as 70 cts.
by way of alleged commission. Plaintiff has ad-
nitted figures in small items to have been in his

handwriting. 10
11.25 a.m. 31.1.59.
C.A.V.
(sa:) H.T.Ong
Certified true copy 51.1.59.
od s ?

Ag. Secretary to Judge, Kuala Lumpur.

No. 16,
IN THE SUFPRELE COURT OF THE FEDERATIOH OF MATAYA
I THE HIGH COURT AT KULLA TUMPUR ‘ 20
Civil Suwit N0.150 of 1958
Chow Yoong Hong Plaintiff
: \EE

Choong Fah Rubber Manufactory Defendants

JUD GRIBIL

In this action the Plaintiff is claiming from
the Defendants the sum of £31,112.06 being the to-
tal amount of 16 cheques issued to hin by the De-
fendants which were dishonoured upon presentation.
By their defence the Defendants pleaded that tThe 30
claim is unenforceable by reason of the provisions
of Sectiongs 15 and 16 of the Moneylenders Ordin-
ance, 1951,

The Plaintiff is a wholesale deaZer in tex-
tiles carrying on business under the Iirm name of
Ban Teck Lecong at Mo.100 High Street, Kuala Lampur.

The Defendants are a firm manufacturing rubber
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shoes wntil 28th Pebruory, 1958, in a factory situ- In the
ate at the 8 wile, Panang Road. There werce a High Court at

dozen partiers ox more, but apparently the business  Kuala Lumpur.
was managec by two partners and a third person who —_—
held the post of cashier or treasurer. He is the No.16
husbaad of a partner, and a nephew of the Plaintiff, 0. L5
and, from the evidence, was the organiser of the Judgment.
business in 1954, since when he had been taking a 31st March,

leading part ia operations on the financial side. 1959
The Defeivlantst facltory was burned down on - continued.

28th Februvary, 1958 and it was stated that all ac-~
count books were decstroyed in the fire. The firm
had started with a capital of about A87,000 in July
1954, and appeared to have expanded rapidly in
businegss, 1f the value of the insurance policies
taken out on thecir property during the succeeding
years is any guide° The f£irst policy taken out in
1954 was for £5150,C00 covering bullding, machinery
and stock-in-trade. In 1955 the policy cover was
£200,000; likewise in 1956. In the first half of
1957 insurance cover wag taken out for‘%250,000,
and increased in the second half of 1957 +to
£550,000.

When, after the fire, the Defendants' cheques
were dishonoured, the Plaintiff's Solicitors wexre
instructed by him on 20th March 1958 to give notice
of dishonour and demend payment from Defendants,
who by their Solicitors replied on 25th HMarch and
nromised settlement when payment should be received
from the insurcrs. On 9th April 1958 Plaintiff
commenced this action.

Pursuant to an order for particulars, Plain-
tiff stated that eight of the cheques had each been
given to him in exchange for a number of cheques
belonging to the Plaintiff and that the other eight
cheques had been given to him for goods so0ld and
delivered by him to the Defendants.

The Defendants pleaded Sections 15 and 16 of
the Moneylenders Ordinance, 1951 and also denied
that any of theilr cheques had been given for goods
sold and delivercd as alleged. '

I held that on the pleadings the onus rested
on the Defendants. Six witnesses gave cevidence on
their behalf. Iee Chin Kong (D.W.l.), the man-
aging partner, said that he had known Plaintiff
since he himself was 12 years old and that since
December 13954 the Defendants had had dealings with
the Plaintiff. "Our factory" he said, "“sometimes
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received post-dated cheques from customers, and
when we required cash, we would take the cheqgues
to Plaintiff and ask him for cash. He gave me
cash for those cheques. He deducted a smell sum
for interest. Interest was & cents per F100 per
day. Some were local and some were outstation
cheques", In respect of dishonoured cheques he
said there were 16 cases pending in the High Court
and 5 in the lower Court, all of which had been
instituted by the Plaintiff, sgainst these Defend- 10
ants and others. This w1tne 35 also spoke of cer-
tain transactions which to my mind  were of an
anomalous or abnormal character: "Plaintiff would
uge my firm's name to order goods fromw Singapore
and when the goods were delivered at mwmy factory,
Plaintiff would pay first for the goods ané we
would repay the Plaintiff. "This was said a propos
of purchases of goods by Defendants from the Plain-
tiff, which this Wltnes said had taken plece 2 or
5 tlmes only since 1954, the value of each purchase 20
being about F1L00 only.

Chow Sek Kim (D.W.3.) +the principal witness,
was cashier of the Defendant firm since July 1954,
and his main duties were to attend to cheques and
cash transactions of the firn. Plaintiff was his
uncle, and trensactions between Plaintiff and the
Deferdants had been going on since 1954. Accord-
ing to this witness, most chegues received Ifrom
Defendants! customers were post-dated cheques, and
to have cash for turn-over, he woula go to the 30
Plaintiff, his uncle, and cash such clieques, on
which interest was cnarged at the rate of 8 cents
per B100 per day. In the case of outstation
cheques, and if Plaintiff was doubtful about the
drawers, Chow would have to give TPlaintiff in ad-
dition a cheque of the Defendants for  the sane
amount and dated for payment the same day. Chew
further explained that in the case of say, 7 or &
outstation cheques for exchange, bearing different
dates, he would draw up a statement, calculating 40
interest to accrue on each cheque to date of its
due presentation, whereupon "the total interest
would be deducted from the sum total of the
cheques and I would get payment by cheque of the
net amcunt".

He stated the method of calculation of Bank
comnission and interest in preparing his statements
to be ag follows: "Por Seremban checues Bank
commission is 12.5 cents per £100. TFor oulstaticn
cheques generally 4 days would be added on for 50




10

20

30

40

57.

calculation cf interest. In case of Scgamat, Batu
Pahatl, xXuwaotan, Xluang, Lipis and Trenaggenu 7 days
would be added. Mor Kelantan the added time would
be 10 days. PFrom 1954 such transactions with
Plaintift were nwierous, occurring mostly on alter-
aate days. ALl such interest charges, Chow said,
were duly recordod by nhim in small. booklets, of
which there were 51, produced and marked “Ex.D.28".

Chow gave the names of eight firms or persons
who, as outsvation agents for The Defendants!
goods, had given him these post-dated cheques which
were cashed by Plaintiff in accordance with the
arrangenents above described. In connection with
certain of tliese cheques, the Defendants caused to
be produced the High Court files in six pending
actions:

(i) C.8.165/58 by the present Plaintiff against
one Loh Tham Fook, of Bahau, and the present
Defendants, claiming £2,406.35 due in respect
of a dishonoured cheque dated 5th March, 1958
drawn on the Chartered Bank, Seremban;

(ii) C€.8.217/58 by the present Plaintiff against
Chow Sak Kim, Phan Hin Chan of Temerloh and
the present Defendants, claiming £2,000 due
in respect of a dishonoured cheque dated 5th
March 1958, drawn on the Bank of China, Kuala
Lumpurs

(iii) €.S.164/58 by the present Plaintiff against
Kiew Chee Seng cof Sungei Patani and the pres-—
ent Defendants, claiming 42,000 due in respect
of a dishonoured cheque dated 3rd March 1958,
drawn on thes Hongkong & Shanghail Bank;

(iv) €.$8.216/58 by the present Plaintiff against
Chow Shek Kim, Hiap Seng & Co., of Tampin and
the present Defendants claiming a total of
£3,500 due in respect of one dishonoured
cheque for £1,000 dated 26th February 1958 and

another for £2,500 dated 9th March 1958; both
drawn on the Oversea-Chinese Bank, Malacca;

(v) €.S.210/58 by the present Plaintiff against
Chow Shek Kim, Kwan Chee Fong of Nam Sing &
Co., Halacca and the present Defendants,
claiming 2,036 due in respect of a dishon-
oured cheque dated 6th March 1958 drawn on
the Oversea-Chinese Bank, lalacca;

(vi) C€.8.211/58 by the present Plaintiff against
Chow SheXk Kim, Chan Chun Poi of Ipoh and the
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present Defendants claiming £2,530 due in
respect of a dishonoured cheque dated 19th
March 1958 drawn on the Chartered Bank.

It has been pointed oubt by Coumsel for Defen-
dants that the amounts and dates of the cheques
which were the subject matter of those cases, tal-~
lied with six cheques in this action. Chow's ex~
planation is that several customers gave him post-
Gated cheques to pay for goods to be delivered,
and when the factory was destroyed and the goods
were not gvailable to those customers they stopped
payment on their cheques, for which they and the
Defendants are now being sued.

- As regards eight cheques, exhibits "D3" +to
"D10" Chow said he issued each of them in eXchange
for varying numbers of cheques which Plaintiff
himself had received from his own customers and
delivered to him in lieu of cash. On the back of
Ex, ®D3" for instance, Chow had written down in
pencil particulars of Plaintiff's 15 cheques to the
total value of £6,946.33 for which Plaintiff re-
ceived in exchange BEx. "D3", which was a cheque
for £6,946.3%., GChow asserted that he had paid
interest, though he could not tell what the amount
of interest was that he paid on each or any occas-
ion. In denying that the other eight cheques Ex.
"D11" to "D18", had been issued by him to Plaintiff
in payment for cloth sold and delivered, Chow
stated that very rarely did Defendants buy any
textiles from Plaintiff, and then only in small
quantities, not exceeding £100 in value eack time.

Another witness, an accountant in the Bank of
China, had produced nine cheques Ex. "D19" to "D27"
drawn by Defendants and endorsed by Plaintiff, of
which the payees were Singapore firms. 0f these
cheques, Chow explanation was:s "My uncle told me
it would be difficult for him to issuve cheques on
his own for Singapore payees, and he asked for my
firm's blank cheques and I gave them to him. I do
not know what the difficulties were. "Further on
he stated: "Whenever the Plaintiff required a
cheque for a payee in Singapore he would come and
ask me for a blank cheque which I would give him.
Next day he would come and inform me of the name
of the payee and the amount drawn on such cheque
and at the same time he would pay me the ildentical

_amount for me to pay inte the Bank to wmeet the

cheque. Plaintiff would give me full value. There
is ne question of interest involved in suclk cases'.
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This witness, Chow, was croas—ecxamined at In the
conaiderable lengtl, bt I do not think 1t is High Court at
necessary to recapitulate the evidence here. I Kuala Lumpur.
shall refexr to it in some detail at a later stage. —_—

The Defendents called two other textile deal- No.l6.
erg as witnesses to support their allegations that Judement
it was Plaintifi's practice to discount cheques Smenb .
for others for a consideration. One of them Chow 31st March,
Pan Secony: (D.W.5.) is a textile dealer in Yap Ah 1959
Toy Sbrect, Kuala Lumpur, and is another nephew of - continued.

the Plaintiff. IIe deposed to paying Plaintiff in-
tercst on loans and for exchange of cheques at
rates which agreed with the evidence of Chow Shek
Kin., He also produccd four chits each of which
was partly written by Plaintiff. (Bx."D29% o
"D32"). He said the cheque transaction between
himself and the Plaintiff had been going on since
1955, averaging about 20 times a month. The other
witness was Hew Ten Fabh (D.W.6.), a textile
dealer of Triang, who gave evidence of a similar
character and produced a chit (Ex. D33), in the
handwriting of Plaintiff. The small sums therein
were saild to be interest.

In answer to the cvidence for the defence, the
Plaintiff was the only witness, and he produced a
number of account books and receipt books. He
claimed that the eight cheques, Ex.D3 to D10, were
given him in exchange for oubtstation cheques of
equal value received by him in the course of his
business. His explanation was that since outsta-
tion cheques ordinarily take several days to  be
cleared it would not benefit himself in any event
to pay them into his Bank, but as Defendants had
special arrangements with their own Bankers whereby,
for a special charge, they were allowed to draw im-
mediately on the credit of outstation cheques paid
in, they would thuz have the advantage of ready
cash. He was willing to accommodate the Defendants
in this manner, for which he charged no interest.

As to the otlher eight cheques, Ex.D1ll to D18,
Plaintiff assertcd that these cheques were given
to him for cloth sold earlier on credit to Defend-~
ants, and he produced several books containing en-
tries relating to the disputed transactions. I do
not think, for the reasons which will be set out
later, that it is necessary to svmmarise here the
evidence given by him.

There is only one question in issue between
the parties whather or not +the Plaintiff was a
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"moneylender" within the menning of the WMoneylend-
ers Ordinance, 1651. But before proceeding to
deal with this question, there are certain prelim-
inary observations I wish to make. In the first
place, there is no question that Defendants had
received from the Plaintiff the moneys which is
now clainmed, and that they are now refusing repay-
nent nerely on the ground of his failvre to comply
with the technical requirements of the Ordinance.
In the second place I am not impressed by the
demeanour of the Plaintiff nor thaet of the persons
in charge of the Defendants! business. I have no
doubt in my mind that both the munager and the
cashier of the Defendant firm had no compunction
about departing from the truth whenever it suited
them to do so. As to the Plaintiff, I am unable
to accept his evidence as to the alleged sales in
the case of cheques Ex.D1l -~ D18. I do not believe
in coincidences occurring quite fortuitously eight
times in less than a month. In the third place, I
do not think it right and proper to make any com-
nents on the evidence of Chow Fan Seong (D.W.5.)
as between whom and Plaintiff there dis a case
pending in this Court, although his evidence is nct
on that account to be overlooked. Of Hew Len Fah
(D.W.6.) this may be said, that he and the present
Defendants were co-defendants in an action by the
Plaintiff over a dishonoured cheque drawn by Hew,
and issued to Defendants, who gave 1t to Plaintiff,
and judgment having been given agailnst then
(egainst which judgment there was no appeal), they
are estopped from alleging any facts vo show that
such judgment was wrong.

It remains now to comsider whether or not in
his transactions with the Defendants the Plaintiff
was in effect carrying on business as a moneylender.
Section 2 of the Ordinance defines a "moneylender!
as including every person whose business is that
of moneylending or who carries on or advertises or
eannounces himself or holds himself out in any way
as carrying on that business. Section 3 has
brought about what Thomsoxn J. (as he then wag) des-
cribes as a “reversal of onus" in Sadhu Singh v.
Sellathurai (1), by providing that "any person who
lends a sum of money in consideration of a large
sum being repaid shall be presumed until the con-
trary be proved to be a moneylender®.

Since Plaintiff has denied receipt of any in-
terest from Defendants, it is for them to prove
(in the sense that the word bears in Section 3 of
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the Bvidence Crdinance) that Plaintiff was, in the
course of tihie chegue transactions, getting Dback
more money lhan e had laid out. One 1is apt to
asswune that ordinarily a verson does not do favours
to another at some personal inconvenience or ex-
vense ‘Lo himoeli without some compensation in re-
turn. Consequently, when the Plaintiff was, as he
admitved, frequently cashing or exchanging cheques
to accommodate the Defendants over a long period
of time, onc is liable to assume that Plaintiff
nust have beern doirnz so for a consideration, and
that such consgideration in the usual course mnust
be interest. Howover, any such assumption must be
bagsed on evidence, and it is in regard to the mna-
ture and quality of the evidence produced that this
case has an unusual character., It is a trite say-
ing that each case must be congidered in the light
of its own special facts and circumstances, but
mwore particularly in this case it is necegsary to
come to o conclusion only on evidence which can
pass the test ol acceptance, and not by suwrmise
drawn from generalitica.

I now come to the evidence in this case. The
Defendants rely strongly on the 51 note-books which
are Iix.D28. Froceeding in reverse chronological
order seven note-beooks have been marked Ex,.D28A to
D28G, covering the period going back from February
1958 to September 1657. Lleven other note-books
going back to 1st January 1957 are marked collec-~
tively Ex.D28H., Twelve note-books for the year
1956 are sinilarly marked Ex.D28I, eleven for 1955
are Ex.D28J, and ten for 1954 are Ex.D28K. The De-
fendants' cashier, D.W.3. produced translations of
547 items from these books, commencing <Lfrom 10th
June, 1954 and ending 28th February 1958, and the
grand total of such items, which Chow, the cashier
said were records of interest payments to Plaintiff,
cane to just under £66,000, or an average in excess
of £16,000 per annum.

It is to be remembered that these interest
payments were payuents made by a firm comprising a
dozen partners or more, and the parbners in charge
owed a duty to their other paritners to keep true
and proper accounts. Chow Shek Kim, the cashier,
18 not himself a partner, but the hushand of one.
An average yearly expenditure of over A16,000 is
not an insignificant item by any standards, and yet
both the managing partner, ILee Chin Kong, and the
cashicer, Chow 3Sek Kiw, said that the interest pay-
ments recorded in the cashier's 1ittle note-books
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appeared nowhere in the books o account of the
partnership which had been burnt.

Of their book-keeping methods, Iee Chin Kong
said:s "I kept accounts of these negotiations of
cheques. The cashier instructed the clerk to keep
accounts't, Chow stated: W"Wrhe entries in these
note-books (Ex.D28) wére made every day since I
joined Defendants first in July 1954. I made mnmy
arrangements with Plaintiff first, and having
brought back the money with the statements, I made
entries in these small note-books and subsequently
I went to the factory and caused entries to be made
in the firm's account books". And later hLe saids
"The clerk transferred entries from my note-books
into the firm's account books".

If in fact interest payments were made as re-
corded in the note-~bocks, and if the entries were
duly <Sransferred into the firm's books of account,
then how is it that "“"nowhere in the account books
were entries made of payment of interest?W. If the
firm's account books did not tell the truth, then
the persons responsible for falsifying entries of
expenditure (in whichever of many ways this might
have been done) must have been practising deceit
on their other partners. There has been no ex-
planation offered for such highly irregular and
improper conduct of the firm's book-keeping. Copies
of the annual balance sheets and of the income-tax
returns were not produced on the ground that two
were destroyed in the fire. But since they could
only reflect what did appear in the books of ac-
count, there could not have been shown any payments
of interest. That being so, it is again = nystery
why the management of the firm were content to pay
incoune~tax year after year in respect of a sum
which they were entitled to deduct from their tax-
able income. Would the sleeping partners, or the
partner in Singapore who had invested £20,C00,
have allowed this if they were aware of the facts?
I doubt it. At the time of the fire the Defendants
were indebted to various creditors to the extent
of £400,000.

The income-tax returns were prepared by a
firm of accountants having an office in Pudu Road,
Kuala Lumpur, and it is common kunowledge that ac-
countants in tlie ordinary course of business retain
for their own files copies of their clients' re-
turns. No attempt was made to cause their produc-
tion. It was however admitted by Lee Chin Kong
that there was nothing in the returns to siow tiiat
interest had ever been paid to the Plaintiff.

10

20

30

40

50



10

20

30

40

50

63 .

Both JTee Chin Kong and Chow Shek Kim have
steted in evidence that of all those who lent moneys
to their firm, to only one man were they paying
interest, namely, the Plaintiff, all other loans
were given by friends frece of interest. I find
this to be completely untrue, if any evidentiary
value is to be ecredited to these note-books. Upon
going through the note-books between 1lst September
1957 and 23th Pebruary 1958, I have found that,
apart Trom entries Tor Ban Teck Loong (the Plain-
tiff's firm) there were 9 items of interest pay-
ments to divers persons and firms amounting  to
£716.98 during September 1957, 12 items totalling
£1,195.97 in October, 10 items totalling £656.05
in November, 9 items totalling‘$618.35 in December,
16 items totalling £917.14 in January 1958 and 19
items totalling #1,513.44 in February. Following
this discovery I have looked through the rest of
the note-books. Suffice it to say that interest
payments to other creditors besides Ban Teck Loong
were shown therein, and although I have thought it
unnecessary to work out the sum total of such pay-
ments, it must be considerable if the figures for
September 1957 to February 1958 are any guide.

I have instructed the Court Interpreter *to
translate all itews in the note-books for 3 months,
namely, January 1955, January 1956 and January 1957,
purporting to be entries of interest payments to
others than Chop Ban Teck Loong, and of commissions
on cheques. There were 14 such entries in January
1955 totalling A253.543 26 entries in January 1956
totalling £1,735.06, and 34 entries in January 1957
totalling £3,001,01. Such being the case, it is
all the more incomprehensible (and to my mind in-
capable of any plausible explanation) why all such
interest payments, if indeed they were made, should
have been suppressed from the account books. It
is, of course, abundantly clear that if the manager
and cashier of the Defendants' both stated that
intercst was paid only to Plaintiff, and no others,
and that payments to Plaintiff were not recorded
in the accounts, it must follow that interest pay-
ments to the others could not have been recorded
either.

As to the recorded entries in Ex.D28 Show said
during his examnination-in-chief: "It is possible
from the note~books D28 to tell how much interest
wag paid". But having said so, he found it neces-~
sary to add: “from the note-books I can only say
how much inverest was paid to Plaintiff on each day
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recorded. I cannot identify any interest payment
with any cheque". He was cross-cxamined about the
cheque Ex.,D3 which was given by him to Plaintiff

in exchange flor 15 cheques belonging to the Plain--

tiff. The total of the 15 cheques was the exact
value of the cheque Ex.D3, and of this transaction
Chow said: "I received full value for the 15
cheques totalling £6,964.3%". He was afforded an
opportunity between the close of the day's hearing
on 1l4th Januvary and its resumption the next morn-
ing to trace in Ex.D28 the interest payment in
respect of Ex.D3, and in due cource, to quote his
own words, he said: "I have searched through the
books and I can find no entry therein®. ¥Nor could
he find any entry in Ex.D28 in respect of the
other cheques, Ex.D4 to D16. He was then challen-
ged by Plaintiff's Counsel to prove in any way he
chose that interest was paid on the 16 cheques,
and his answer was that he could not do so.

By reason of the facts which I have already
set out I am of opinion that the Defendants! man-
aging partner and cashier are entirely unworthy of
credit and I also rcject the entries in Ex.D28 as
evidence of purported payments of interest to the
Plaintiff. I find that the Defendants have failed
to discharge the onus on them oX proving that in-
terest was collected from them by the Plairtviff
and accordingly they have not establisihed that he
was a mouneylender. I am fortified in this opinion
Tor a further reason which I shall now discuss.

In coming to the conclusion 1 have done, I am
not oblivious of the fact that the transactions
between Plaintiff and Defendants were of great
frequency spread over a period of some 45 months.
If there were in this case no circumstances of an
unusual character one might very well think that
Plaintiff'!s conduct was more consistent thaen not
with his taking interest as consideration for his
trouble. When I ask mysell, why should the Plair-
tiff be so accommodating, then I proceed to ask
myself, were Defendants not in sowme wey able tc
repay for favours received? One does not have %o
be very astute to discover a ready answer to that
question., Yiei Ju Hein (D.W.2.), an accountant
in the Bank of China, had becn served a subpoena
to produce over 100 cheques, but by reason of the
short notice given, could only produce 9 chegues,
Ex.D19 - D27. In an earlier portion of this judg-
ment when I made a summary of Chow Shek Kim's evi-
dence, I have already set out Chow's explanation
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ag to how these cheques camce to be issucd by hinm
for Llaintiff'c vsce to settle Plaintiff's account
with textilce dealers in Singapcre. In Chow's
voras: “lransactions o this type used to take
nlace more than 10 times each menth since 1956....
I say Plaintiff bercorittved from this arrangement,
not me. I say be benefitted because he gave me
Iis customers! chequas to pay into my account, and
he used my cheques to pay his creditors, so that
his businesg would now slhiew such a big turnover
and he could evade income-tax., I agree payment to
his Singapore creditors were for goods supplied to
him. T camnot explain how he benefitted. The ex-
planation was wlhat he gave me, I do not understand
his explanation". Chow, in fact was pretending a
naivete which he did not have. I am unable to un-
derstand what difficulty there was for Plaintiff
to pay Singapore dealers with his own cheques.
Yhere could not be possibly any.

There, however, appears to be a simple, logic-
al explanation for the unusual procedure chosen by
Plaintiff to pay for the goods he imported from
Singapore. The Defendants carried on business as
manufacturers of rubber shoes for which they re-
quired cloth in large guantities. Nanufacturers
in the Federation are allowed to import textiles
Tree of customs duty. The Plaintiff, on the other
hand, as a wholesale dealer in textiles, has to pay
advalorem duty on imported textiles, and if the
purchases were purperited to have been made by the
Defendants, to whom the goods were sent, there
would of course be a considerable saving to the
Plaintiff. In this comnection, I have looked up
the Customs Duties Order, 1953 (L.N.167) which come
into force ou lst May, 1953. TUnder Table A, item
37, “lextiles and Apparel" the full duty is 20%, and
preferential duty 10% ad valorem. Under the Cus-
toms Duties (Exemption) Order, 1953 (L.N.1i68), item
26 of the Schedule exempts manufacturers in the
Federation fron payment of Customs duty on imported
textiles, subject to certain simple conditions.

The total value of the 9 cheques, Ex.D19 - 27,
covering a period of 2 months only, from 30th De-
cember 1957 to 22nd February, 1958 amounts to

B4,733.17. According to Chow, about 10 chegues

were used monthly for similar purposes.

I believe that Plaintiff received substantial
benefits from the Defendants by the use of their
name and their cheques to import textiles, and con-
gequently it would not be unreasonable for them to
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expect and to receive from him benefits in return
- by cashing their cheques without interest.

In view of the conclusions I have arrived at,
it is unnecessary to discuss the evidence of the
Plaintiff, who does not have to discharge the onus
of disproving anything which had not been proved
against him. There will accordingly be Jjudgnent
for Plaintiff? for £31,112.06 and costs.

Kuala ILumpur
31st March, 1959 10
- JUDGE,
SUPRENE COURT,
TEDERPATION OF MATLAYA.

Certified true copy

Sd: ?
Ag: Secretary to Judge,

Kuala Lumpur.

No.l7.
ORDER.
IN THE SUPRMME COURT OF THE FEDERATION OF MATAYA 20
IN THE HIGH COURT AT KUALA IUMPUR
CIVIL SUIT ¥O., 150 of 1958.

BETWEEN :~ Chow Yoong Hong of

Kuala Lumpur Plaintiff
- and -
Choong Wah Rubber Manufactory,
Kuala TLumpur. Defendant
Before Justice Ong, Federation of llalaya,
. Kuala Lumpur
This 31st day of March, 1959 I:7 OPEN COURT 30
ORDER

UPON HEARING +the Wriv of Summons in the pre-~
sence of Dr, H.Y. Teh, Counsel for the Plaintiff
and M/s. Kam Woon Wah and ¥.i. Harjoribanks Coun-
gel for the Defendants. Ii IS HERERY ORDERED that
the Defendant do pay to the Plaintiff the sum of
£31,112.06 and interest at the rate of 6% per an-
num from date of Judgment till realisation AND IT



10

20

30

67.

IS MRTHER ORDERID  that the Defendant do pay to
the Flaintiff the costs of this sult as taxed by
the proper officer of this Court.
GLVsE  under ny hand and the seal of the Court
this 31lst day oI ilarch, 1959,
Sd: Gun Chit Tuen

Senior Asst. Regilstrar,
High Court, Kuala Lumpur.

or approval please.

Kam Woon Wah & Co.,

Solicitor Ifor Defendants

Senior Asst. Reglstrar, supreme Court,
Kuala Lumpur.

No. 18, _
IN THE SUPRENGS COURT CI TIIE FEDERATION OF MALAYA
W THE COURT OI' APPEAL AT KUALA TUMPUR

Civii Appeal No. of 1959.
BETWEEN s~ Choong Fah Rubber HManufactory
Appellants
-~ and -
Chow Yoong Hong Respondent

(In the Matter of the High Court Civil
sult No. 150 of 1958)
BETWLIN:~ Chow Yoong Hong Plaintiff

I o

- and -

Choong Fah Rubber Manufactory
Defendants

MEMORAWDUM OF APPEAT

Choong Fah Rubber ianufactory the above-named
Appellant appeals So the Court of Appeal from the
whole of the decision of Mr.Justice Ong dated 31st
day of March 1959 giving Judgment for the Plain-
tiff for £31,112.06 and costs.

1. The decision appealed against is based on the
following directions as to the law, findings of
fact and belief, namely:-
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(A) (i) That the Plaintiff does not have to dis-

cnarge the cnus of proving anything which
has not been proved against hin.

That it is for the Defendants to prove (in
the sense that the word bears in Section 3
of the Evidence Ordinance) that the Plain-
tiff was, in the course of +the cheque
transactions getting back more money than
he had laid out.

That the Defendants! managing partner and
cashier are entirely unworthy of credit.

) That the evidence of Chow Fan Seong (D.W.5)

is not to be taken into consideration be-
cause there is a case pending between him
and the Plaintiff although on that account
his evidence is not to be overlcoked.

That the evidence of Hew Len Fah (D.W.6.)
was not to be taken into consideration be-
cause hLe and the Defendanls were co-defen-

dants in an action by the Plaintiff over a

dishonoured chegue drawn by Hew Len Fah and
issued to Defendants who gave 1t to Plain-~
tiff and judgment having been given against
them (sgainst which there was no appeals)
they are estopped from alleging any facts
to show that such Judgment was wrong.

That the Plaintiff received substantial bene-
fits from the Defendants by the use of their

name and their cheque to import textiles, and
conseguently it would not be unreasonable for
them to expect and to receive from him bene-

fits in return by cashing their cheques with-
out interest.

In addition to the above the learned Judge

following observations:-

That he was not impressed by the demean-
our of the Plaintiff.

That he was unable to accept the evidence
as tn the alleged sales in the case of
the theques D11 - D18.

learned Judge misdirected himself as 1o

the burden of proof and should have directed him-
self as follows :—

(1) That the burden of proocf that the Plain-

tiff was a moneylender rested on the De-
fendants.
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(2) Tuat aitor the Defendants had adduced In the
evidounce whicn esteblished a prima facie Court of Appeal
case t:e burden of proof shifted +to the at Kuala Iumpur
PlainticL. e

(3) That tre presumption under Section 3 of No.18.

-} I‘.F evilie s ) "il r i .
the Honeylenders Ordinance applied Memorandum of

(4) That the burden of proving that the cheques Appeal.
D11l - D13 viere given by the Defendants to X
the Plaintiff in payment of goods sold étzoi%?i&eégsg
and delivered was on the Plaintiff. ’

(5) That section 3 of +the Evidence Ordinance
applied only when both parties had adduced
evidernice.

4. The learned Judge was wrong in rejecting the
evidence adduced by the Defendants for the follow-
ing reasons -

(1) The words "interest to Ban Teck ILeongh®
appeared in the note-books D28 on more
than 100 cccasions and such entries had
been made gince 1954 and could not be
said to have been fabricated for the pur-
pose of resisting the Plaintiff's eclaim.

(2) Alithoush Chow Fan Seong was the Defendant
in a case brought against him Dby the
Plaintiff and still pending his evidence
in this case should have been considered
and not overlookad.

(3) llew Len Fah (D.W.6.) gave evidence of
transactions in 1956 while he was carrying
on business in Xuala Iumpur with  his
brother whereas the suit brought against
him and the Defendants by the Plaintiff
was in respect of transactions entered
into by him as the sole proprietor of Ban
Choon Tong of Triang, Pahang, and there
was therefore no reason why his evidence
shculd not have been considered.

5. The learned Judge after considering the evi-
dence adduced by the Defencdant should have held
that a prima facie case has been established.

5. In considering the evidence of the Plaintiff
the learned Judge should nave come to the conclus-
ion that

(1) In view of the coincidences occurring in
connection with the cheques D1l -~ D18 and.
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the statements made in his Affidavits
filed in the other civil suits referred
to the Plaintiff was not telling the
truths; and

(2) In view of the numerous transactions be-
tween the Plaintiff and the Defendants
spread over a period of some 45 months
the Plaintiff's conduct was more consis--
tent than not with his taking interest as
consideration for his trouble;

(3) The Plaintiff had not rebutted the pre-
sumption under Secticn 3 of the Moneylend-
ers Ordinance.

T The learned Judge should have dismissed the
ouit accordingly.

8. The Appellant preys that the order of the
learned Judge be reversed and that the appeal be
allowed.

DATED +this 8th day of Jdune, 1959.
KA WOON WAH & CO.,
Solicitors for the Appellants.

No. 19.
JUDGMENT OF HILL, AG. C.J.
IN THE SUPREME COURT OF THE FEDERATION OF MATAYA
IN THE COURT OF APPEAL AT KUALA IUMPUR
F. M., Civil Appeal No.9 of 1959
(X.L. Civil Suit No.150 of 1958)

v °
Chow Yoong Hong Resgggdint
Cors: Hill, Ag. C.J.
Good, J.

Rigby, J.
JUDGMENT OF HILL, AG. C.d.

In the lower Court the Plaintiff/Respondent's
claim was for £31,112.06, the value of 16 dishon~-
cured cheques issued by the Defendants/Appellants.
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1.

In their delence the Anncellants asserted and plead- In the

ed that the Plaintiff/ilaspondent was an unlicensed Court of Appcal
moneylender axnd that his claim was uneniorceable at Kuala Tumpur.
under BSection 16 of the lMomneylenders Ordinance, ———

a5,
1351 No.19.

The learnod trial Judge stated in his written
. il deis e o Judgment of
judgment that tlhere was no question that the Appel- Hill., Af.C.J
lants had recelved from the Respondent the noneys y FosErEe

which he claiwed cnd that there was only one ques- 1st August,
tion in issue between the parties, whether or not 1959
the Regpondont was a moneylender within the mean- - continued.

ing of the Moneylenders Ordinance.

Very properly in my view the Appellants were
put to the proof of their assertion and commenced
the proceedings before the learned trial Judge.

At the conclusion of the Appellant's case the
Respondent gave affirmed evidence. Mo subnission
was made that tiae Appcellants had not made out a
oprima facic case and that therefore no onus was on
the Regporndent to prove that he had nol acted as a
moneylender and so rebut the presumption in Section
3 of the Ordinance.

It does not appear from the record +that at
this stage any test was applied to the Appellantt's
case and g decision arrived at ag to whether they
had made out 2 prima facie or any kind of case for
the Respondents to answer. It is only when he came
to write his Jjudgment that the learned trial Judge
records:--

"that the Defendants have failed to discharge
the onus on them of proving that interest was
collected from them by the Plaintiff and ac-
cordingly they have not established that he
was a noneylender', :

But the learned Judge did not believe the Respond-
ent either. He stated:-

"I am not impressed by the demeanour of ‘the
Plaintiff"

and again :-

"As to the Plaintiff, I am unable +to accept
his evidence as to the alleged sales 1in the
case of cheques IEx.D11l - D1s"“.

And finally the learned Judge stated:-

"In view of the conclusions I have arrived at,
it is unnecessary to discuss the evidence of
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the evidence and the numerous exhib
the learned trial Judge stated this

72.

the Plaintiff, who does not have to discharge
the onus of disproving anything which had not
been proved against him. There will accord-

ingly be judgment for Plaintiff for £31,112.06
and costs".

What were these conclusions? After reviewing
ite at length

"There, however, apears to be a siuple, logical

explanation for the unusual procedure chosen
by the Plaintiff to pay for the goods he im-

ported fromw Singapcre. The Derendants carried

on business as menufacturers of rubber shoes
for which they required cloth in large qguanti-
ties. Manufacturers in the TFederation eaxr
allowed to import textiles free of custons
duty. The Plaintiff, on the other hand, as a
wholesale dealer in textiles, has to pay ad
valorem duty on imported textiles, and if
The purchases were purported 1o have been
made by the Defendants, to whom the goods
were sent, there would of course he a consid-
erable saving to the Plaintiff. In this con-
nection I heve locked up the Customs Duties
Order 1953 (L.N.167) which came into force on
lst IMay, 1953. Under Table &, Item 37 “Tex-
tiles and Arparel" the Tfull duty is 20%, and
preferential duty 10% ad valorem. Under the
Customs Duties (Exemption) Oraec, 1953 (L.H.
168), item 26 of the Schednle exempts menu-
Tacturers in the Federation from payment of
Customs duty on imported textiles, subject to
certain simple conditions. :

The total value of the 9 cheques, Ex.D19
-~ 27 covering a period of 2 months only, from
30th December 1957 to 22nd February, 1958 am-
ounts to £4,73%.17. According to Chow, about
10 cheques were used monthly Tfor similar pur-
poses.,

I believe that Plaintiff received sub-
stantial benefits from the Defendants by the
use of their name and their cheqgues to import
textiles, and cousequently it would not be
unreasonable for them to except end to re-
ceive from him benefits in return ~ by cashing
their cheques without interesth.

It is quite possible that these conclusions

are correct and based on the learned trial Judge's
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wide knowledse of local business arfairs, but nei-
ther in the cvidence not in the pleadings can I
find anything to suvport them and I am compelled
to regard therm as mere guppositicns. I am full of
admiration Tor tie learned Judge's ingenuity and
penetraticn, but I nust disagree, however regret-
fully, with findinges of fact that are not based on
the evidence.

It is extremcly doubiful if any relevant fact
to the igssue beitween the parties was "proved" in
accordance witih Section 3 of the Evidence Ordinance
and it follows from this that any judgment in this
matter would almost certainly have 1o be based on
probabilities arising fron the evidence.

Here I must quote again from the judgment :-

"In coming to the conclusion I have done, I am
not oblivious of the fact that the transac-
tions between Plaintiff and Defendants were
of great Irequercy spread over a period of
some 45 months. If there were in this case
no circumstances of an unusuval character one
might very well think that Plaintiff's conduct
was more consistent than not with his taking
interest as consideration for his trouble".

Many of these transactions were of a peculiar
nature and all concerned with cheques, but this
does not detract from the view that [ have formed
that the Appellants had made out, not necessarily
a case proved in accordance with Section 3 of the
Evidence Ordinance, but a prima facie case in re-
spect of the cheques sued on by the Respondent.
The Respondent was not believed and his case in
answer to that prima facle case was rejected in
toto by the learned trial Judge.

It follows therefore, if I am correct in my
view of the Appellants! case, that the legal
position was that tine Respondent had not discharged
the onus placed on hin by Section 3 of the Money-
lenders Ordinance and was accordingly not entitled
to recover.

I find myself entirely in agreement with all
the grounds set out in the memorandum of appeal.

I would therefore allow this appeal by revers-
ing the order of the learmned trial Judge. The
Appellants to have their costs in this appeal and
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No.20.

Judgment of
Good, dJ.

22nd August,
1959.

in the lower Court.

Sgd: R.D.R. HILL
ACTING CHIER JUSTICE,
FiDERATION OF ITATAVA,
Kuala Lumpur,
1st August, 1959.

True Cony
S4/- 9
Private Secretary,
to Chief Justice
26.8059. lo

No. 20.
JUDRENT OF GOQDL;J._

I have had the advantage of reading the judg-
ment of the learned Acting Chief Justice. I am in
Tull agreement with it and have nothing to add.

od: D.B.W. Good,
Judge,
Federation of lMalaya.
Kuala Lumpur 22.8.59.
Corams Shiv Chanan Singh A.R. 20
Mr. Kem Woon Wah for Appellant
Dr. H.Y. Teh for Respondent

Judgment read in open court.

Sd: Shiv Chanan Singh,
Asst. Registrar,
Court of Appeal,
Federation of llalaya.
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No. 21.

JUDCEIIT OF RIGRY, J.

I have had the advantage of reading the judg-
ment of +the TPresident. I wgree, in principle, with
the conclusions to which he has arrived, and am of
the opinion that this appeal should be allowed: the
Appellants to have the costs in this appeal and in
the lower Court.

DATED av Penang this 3rd day o August, 1959.

od: I.C.C. Rigby,
JUDGE,
Federation of Malaya.

{uala Lumpur 22.3.59

Coram: Shiv Chanan Singh, A.R.

Mr. Kem Woon Wah for Appellant,

Dr. H.Y. Teh for Respondeuts.
Judgment read in open Court.

Sds Shiv Chanan Singh,
Asst. Registrar,
Court of Appeal,
Federation of Malaya.

To. 22.
ORDER ALTOVING FINAL LEAVE TQ APPEAL

UPON MOTION made unto the Court this day by
Mr. P. Hall of Counsel for the Plaintiff-Respond-
ents in tie presence of kr. Kam Woon Wah of Counsel
Tor the Defendants-Avpeliants AND UPON HEARING
Counsel as aforesaid AND UPON READING the Notice
of Motion dated the 4th day of April, 1960 and the
AfTidavit of Chow Yoong Hong affirmed on the 26th
day of March 1960 and filed herein on the 4th day
of April 1960 IT IS ORDERED that final 1leave be
and is hereby granted to the Plaintiff-Respondent
to appeal to His lajesty the Yang di-Pertuan
Agong AND IT IS ORDERED that the costs of this
Motion be costs in the said Appeal.

GIVEN under my nand and the seal of the Court
this 18th day of April, 1960.
Sd: Shiv Chanan Singh,
Assistant Registrar,
Couxt of Appeal,
Federation of Malaya.
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