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-IN THE PRIVY COUNCIL 1 No. 17 of 1966

ON APPEAT, FROM THE SUPREME COURT OF NEW
SOUTH WALHES

BETWEEN
WOOLWORTHS LIMITED (Defendant)

- and -
STIRTING HENRY (Plaintiff)
BETWEETN:
STIRLING HENRY (Plaintiff)
10 - and -

WOOLWORTHS LIMITED (Defendant)

RECORD OF PROCEEDINGS

~ No. 1
WRIT OF SUMMONS

IN THE SUPREME COURT OF NEW SOUTH WALES
No. 11364 of 1963,

BETWEETN :

STIRTLING HENRY LIMITED a Company
duly incorporated and having its

20 registered office at The Crescent
Flemington Plaintiff
- gnd -~

WOOILWORTHS LIMITED a Company duly
incorporated and having its
registered office at 80 Market
Street, Sydney. Defendant

ELIZABETH THE SECOND, by the Grace of God, of
the United Kingdom, Australia and her other
realms and Territories Queen, Head of the

30 Commonwealth, Defender of the Faith

to WOOLWORTHS LIMITED of 80 Market Street,
Sydney.

WHEREAS +the above named Plaintiff has
commenced an action against you in this Court:

WE command you that if you desire to
contest his claim you do, within ten (10) days
after service of this writ upon you, file in
the office of the Court a notice of appearance

Appellant

Respondent

Appellant

(By Bross—Appeal)
Respondent

(By Cross-Appeal)

In the
Supreme Court
of New South
Wales

No. 1
Writ of
Summons 16th
December

1963



In the Supreme
Court of New
South Wales

. No. 1

Writ of Summons
16th December
1063

(Contd.)

"o

in the form prescribed by the rules of the
Court and serve a copy thereof of the plaintiff

or his solicitor.

AND +take notice that such notice of
appearance may be filed on your behalf by a
solicitor of this Court or by yourself in
person, in which latter case the address given
therein for service of documents upon you must
be within two miles of the General Post Office
Sydney. v 10

AND +take notice that if you fail to file
such notice of appearance within the time limited
for your appearance the plaintiff may proceed
with the action as provided by the Common Law
Procedure Act, 1899, and the rules made there-
under.

WITNESS The Honourable LESLIE JAMES HERRON
Chief Justice of our said Court at Sydney this
16th day of December 1963,

For the Prothonotary 20
(Sgd) J. LIEPINS L.S.
Clerk of the Supreme Court

This writ was issued by Dawson Waldron Edwards
& Nicholls, of 44 Martin Place, Sydney

The address for service of documents is c/-
Dawson Waldron Edwards
& Nicholls, 44 Martin
Place, Sydney.

The Plaintiff claims Two hundred thousand pounds
E£EO0,000.0.0.) and Sixteen pounds ten shillings 30
£16.10.0.) for its cost together with the Iees
properly paid for service of this writ upon you

and if those sums be paid to it or its solicitor
within the time above limited for your

appearance further proceedings in this action

will be stayed.

J.H. Plaintifs's Solicitor.
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NO. 2 In the Supreme
Court of New
AMENDED ISSUES FOR TRIAL South Wales

IN THE SUPREME COURT OF NEW No. 2
~SOUTH WATES -

No.11364 of 1963 Amended Issues

IN COMMERCIAL CAUSES for Trial
6th December 1965

BETWEEN:
STIRLING HENRY LIMITED

Plaintiff
- a_n_d...
WOOLWORTHS LIMITED Defendant
AMENDED ISSUES FOR TRIAL
WRIT ISSUED 16th December, 1963
APPEARANCE entered 17th December, 1963
POINTS OF CLAIM filed 21lst August, 1964

1. The plaintiff is a duly incorporated
company and as such is entitled to sue in its
corporate name. At all material times the
pPlaintiff has carried on business as a textile
manufacturer.

2. The defendant is a duly incorporated company
and as such is liable to be sued in its corporate
name. At all material times the plaintiff has
carried on business throughout Australia as a
chain store retailer.

3. Prior to the year 1955 the plaintiff did
not manufacture ladles stockings and did not
have the plant and machinery to do so.

4. During the year 1955 it was agreed by and
between the plaintiff and the defendant that the
plaintiff would purchase the necessary machinery
and plant and would erect and establish a mill
for the production of ladies fully fashioned
nylon stockings and it was further agreed that
the plaintiff would produce the stockings



In the Supreme
Court of New
South Wales

No. 2

Amended Issues
for Trial

6th December
1965

(Continued)

exclusively for the defendant and that the

defendant would buy from the plaintiff at fair

and reasonable prices the whole of the

production of the said mill in such sizes,

colours, styles and qualities as the defendant

should from time to time specify and it was

further agreed that the said agreement should

be determinable upon reasonsble notice in that

behalf given by the defendant to the plaintiff

and not otherwise. 10

4LA. In the alternative to the allegations
contained in paragraph 4 hereof the plaintiff

says that in or sbout the month of May 1955

a contract was made between the plaintiff

and the defendant the terms of which were contained
in a letter from the defendant to the plaintiff
dated 10th May 1955. The plaintiff craves leave

to refer to the said letter when produced as if

the same were fully set forth herein.

4B. The contract referred to in paragraph 4A 20
hereof was varied later in 1955 when at the

Defendant's request the plaintiff increased the
manufacturing capacity of its new mill and

purchased additional machinery therefor. The

terms of the said variation are contained in a

written contract bearing date the 30th November

1955. The plaintiff craves leave to refer to

such contract when produced as if the same were

fully set forth herein.

5. The plaintiff purchased the necessary 50
machinery and plant and erected and established

the said mill and until the defendant repudiated

the said agreement as hereilnafter alleged, the
plaintiff produced stockings exclusively for

the defendant and the defendant bought the

whole of the production of the said mill in

sizes, colours, styles and qualities which it

from time to time specified and paid fair and
reasonable prices therefor, or in the alternative

the defendant paid for such goods the prices 4G
fixed by the contract evidenced by the letter

of 10th May 1955 as varied from time to time.

5A. In the alternative to the allegations
contained in paragraph 4, 44 and 4B hereof
the plaintiff says that in or about the months
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of July and August 1961 the existing contract In the Supreme

between the parties was varied by a contract Court of New

or in the alternative was replaced by a South Wales

contract the material terms of which (inter —_—

alia) were as follows:- No. 2

(a) The defendant would henceforth purchase %2§n%§g %ssues
seventy-five per centum (75%) of its 6tn D G2Mb r
requirements of fully-fashioned women's 1965 © e
ggiiggY from the Plaintiff at market (Continued)

(b) If seventy-five per centum (75%) of the
defendant's requirements in any year fell
below fifty thousand (50,000) dozen the
defendant would purchase from the plaintiff
at least fifty thousand (50,000) dozen
pairs of stockings.

(¢c) With regard to the remaining twenty-five
per centum (25%) of the Defendant's
requirements the plaintiff would have the
right of first refusal to supply to the
defendant fully fashioned hosiery at any
prices less than market prices at which
other manufacturers might offer such goods
to the defendant.

The terms of such contract are contained in
letters passing between the parties dated 10th
July 1961, 27th July, 1961, lst Auvgust 1961,

and 9th August 1961. The plaintiff craves leave
to refer to such letters when produced as if

the same were fully set forth herein.

©. At all material times the plaintiff was
ready, willing and able to perform on its part
the contract between the parties.

7. All things happened all times elapsed and
all conditions were fulfilled necessary to
entitle the plaintiff to performance by the
defendant on its part of the contract between
the parties.

8. In or about October, November and December
1963 the Defendant repudiated its contract with
the plaintiff and refused to be further bound
thereby.
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6.

9. The plaintiff has lost the profits it
otherwise could and would have earned pursuant

to the contract between the parties from the sale
to the defendant of the production of the said
mill and the said mill and the machinery therein
have become of no use or value to the plaintiff.

POINTS OF IEFENCE filed 5th February 1965

1. The defendant admits the statements in
paragraphs 1 and 2 of the Points of Claim.

2. The defendant denies the statements in
paregraphs 6 and 8 of the Points of Claim.

3. With reference to paragraph 4 of the Points
of Claim the defendant admits that during the
year 1955 it was agreed by and between the
plaintiff and the defendant that the plaintiff
would purchase the necessary machinery and plant
and would erect and establish a mill for the
production of Laedies' Fully-fashioned Nylon
Stockings and would produce the seid stockings
exclusively for the defendant but the defendant
says that neither the terms nor the effect of
the agreement made between the parties is
correctly set out in paragraph 4 of the Points of
Claim and that the said agreement was as set out
in a letter from the defendant to the plaintiff
dated the Tenth day of May 1955 as follows -

"Mhis will confirm our discussion of the 6th
May to the effect that you will import and set up
machinery to produce ladies' F/F Nylon Stockings
exclusively for Woolworths Limited.

"pg discussed, it is anticipated this plant
will be installed, and commence production early
in 1956, and be capsble of manufacturing 50,000
dozen in the first year of operation, and as
indicated, we are prepared to place with you
contracts for 12 months production on the
following basis.

30 denier, 51 gauge ...... 18,000 dozen
15 denier, 60 gauge ...... 32,000 dozen.

"The prices ruling for the first six months
to be as follows:-
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30 denier, 51 gauge ...... 71/- per doz. In the Supreme
15 denier, 60 gauge ...... 79/~ per doz. gggﬁﬁ %ﬁlggw
and thereafter, as we agreed, the price to be:- No. 2
30 denier, 51 gauge ...... 62/~ per doz. Amended Issues
15 denier, 60 gauge ...... 71/- per doz. . ggi %:zgiber
1965

"The basis for subsequent contracts is that
each six months a new contract to be placed, and
at that date, all outstanding balances to be
cancelled, so that you will be holding a twelve
months cover for production.

(Continued)

"Orders will be placed from time to time
drawing stocks ex contract when colour and size
proportions will be detailed.

"Should you wish to submit this letter, or
a copy of same to the Authorities to support your
application for an import licence covering the
necessary plant and machinery, it is quite in
order for you to do so.

"I would like to record my appreciation of
the manner in which our discussions were carried
out, and thank you for your co-operative spirit in
the course of our negotiations.”

%5A. The agreement between the plaintiff and the
defendant as set forth in paragraph 7 of the
Points of Defence was and is void for uncertsinty
and created no enforceable rights and/or
obligations.

3B. Alternatively to paragraph 3A the said
Agreement referred to in paragraph 3 of the Points
of Defence created no enforceable rights and/or
obligations after the first period of twelve months
therein referred to and insofar as it purported

to create any rights and/or obligations thereafter
was void for uncertainty.

4, In the month of July 1961 the agreement
between the plaintiff and the defendant herein-
before referred to was varied or alternatively
rescinded by an agreement which provided as
follows:-
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(a)

(v)

(c)

(a)

(e)

5.

The defendant would henceforth purchase
seventy-five per centum (75%) of its
requirements in fully-fashioned womens'
hosiery from the pleintiff at market
prices.

If 75% of the defendant's requirements in

any year fell below 50,000 dozen the

percentage of the defendant's purchases

would rise to ensure that the plaintiff

received orders for not less than 50,000 10
dozen and in the event of the defendant's

total requirements falling below 50,000

dozen the defendant would purchase from

the plaintiff its said total requirements.

Contracts to be placed for six months'
requirements and the price to be firm for

six months but quantities to be reviewed

each three months thereby giving to the
plaintiff a six months' cover at any one

tinme; 20

The plaintiff to have the opportunity of
quoting special prices for the residual
twenty-five per centum (25%) requirements
of the defendant;

The plaintiff to have the right to sell
upon the open market and not to be compelled
to confine its production to the defendant.

At all relevant times the defendant was

ready willing and able to perform the agreement
between the parties made in May 1955. 30

6.

At all relevant times the defendant was

ready willing and able to perform the agreement
between the parties made in July 1961 and
hereinbefore referred to.

7

The plaintiff refused and failed Tto supply

to the plaintiff goods in accordance with the
requirements of the agreement between the
parties made in July 196l.

8.

By reason of the said refusal and failure

of the plaintiff the defendant became and was 40
discharged from performance of the agreement by
its part.
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9. Alternatively the defendant says that if
(which is denied) the agreement between the
parties made in May 1955 was not varied or
discharged by an agreement made between the
parties in dJuly 1961 the first mentioned
agreement provided that each six months a
new contract for the purchase of stockings
by the defendant from the plaintiff was to be
agreed upon and that prior to the date when
the defendant ceased to purchase the stockings
from the plaintiff and at all times since and
at all material times the plaintiff and the
defendant were unable to and did not agree
upon the terms of such contracts.

10. With reference to paragraph 5 of the
Points of Claim the defendant denies that it
repudiated the said agreement and says that the
prices paid and subsequently offered by it to
the plaintiff from time to time were in
accordance with the agreements between the
parties.

1l. The defendant does not know and cannot
admit the statements set out in paragraph 9 of
the Points of Claim.

REPLICATION filed l6th April, 1965.

The plaintiff Jjoins issue with the defendant on
its Points of Defence herein except in so far
as the same contains admissions.

DATED this Sixth day of December 1965.

J.H. Dawes

Solicitor for the Plaintiff
444 Martin Place,
SYDNEY

In the Supreme
Court of New
South Wales

No. 2

Amended Issues
for Trial

6th December
1965
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NO. 3

APPLICATION TO AMEND POINTS OF CLAIM,
TO FILE AMENDED ISSUES AND ERIC WILLIAM
COOPER ON SUBPOENA DUCES TECUM

THE SUPREME COURT OF NEW SOUTH WALES

P’IR.-

m'

MR.

HIS HONOUR:

MR.

MR.

IN COMMERCIAL CAUSES

CORAM: MANNING J.
Monday, 6th December 1965

STIRLING HENRY LIMITED v. WOOLWORTHS LIMITED

BOWEN Q.C. with MR. SAMUELS Q.C. and MR.
HANDLEY appeared for the plaintiff.

MEARES Q.C. with MR. YELDHAM and MR.
CALLOWAY appeared for the defendant.

BOWEN: Your Honour, there are some amended
points of claim and defence and I have been
informed that the slightly amended issues
for trial are coming up in a moment.

(Mr. Bowen opened %o His Honour)

I grént leave to file new issues
as presented by Mr. Bowen.

(Mr. Bowen, on:subpoena duces tecum, called
the secretary of Woolworths Ltd. to produce
all of the defendant's records showing
qualities and quantities of fully-fashioned
hosiery purchased by the defendant otherwise
than from the plaintiff during the calendar
years 1961, 1962 and 196% and in the first
six months of 1964, together with prices

paid therefor including any discounts allowed
or allowable together with all documents

and memoranda recording the prices at which
nanufacturers other than the plaintiff were
prepared to supply fully-fashioned hosiery to
the &@fendant during such periods and the
qualities and quantities involved. Mr. Eric
William Cooper, an officer of Woolworths ILtd.,
answered the subpoena)

BOWEN: ]
the defendant?

COOPER: Yes.

You are an officer of Woolworths Ltd.,

10
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MR. BOWEN: What is your position?
MR. COOPER: I am buying mansger.

MR. BOWEN: In relation to fully-fashioned
hosiery, you are concerned in the buying
of that, are you?

MR. COOPER: Yes.

MR. BOWEN: And you have been for going back
how long?

MR. COOPER: About 1% years.

MR. BOWEN: And do you yourself keep any
buyer's records for the past years?

MR. COOPER: I have kept some records, yes.

MR. BOWEN: Would these show quantities and
prices paid from particular manufacturers?

MR. COOPER: Yes, those records.

MR. BOWEN:
produced on subpoena?
MR. COOPER: Yes.

MR. BOWEN:
the photostatsy

MR. COOPER: I did not keep those. They are
office records kept by our officers.

MR. BOWEN:
over are your records, are they?

MR. COOPER:
far back as that yes.

MR. BOWEN: These are monthly schedules:

MR. COOPER: lMonthly sheets.

MR. BOWEN: And they go back only to January 1963%

MR. COOPER:

All these records that you yourself
keep, are they amongst those which have been

Those are the amounts which are in

Mhe other ones that have been handed

They are records I have kept for as

Depending on the date on the sheet.

In the Supreme
Court of New
South Wales

No. 3

Application

to Amend Points
of Claim, To
File Amended
Issues and Eric
William Cooper
on Subpoena
duces tecum
6th December
1965
(Continued)



12.

In the Supreme IMR. COHEN: The earliest appears to be January

Court of New 1963. I thought you might have known.
South Wales

e MR. COOPER: I think that would be correct.

No. 3

. . MR. BOWEN: Did you keep records of this type

Application before 19657 © P P
to Amepd Points
of Claim, To MR. COOPER: I may have. These are working

File Amended
Issues and Eric
William Cooper

on Sgbggeﬁa MR. BOWEN: Anything older than this, you have
c cum thrown them out?
©th Deceumber
1965 MR. COOPER: Yes I have not

. . : . got them. They are
(Continued) not available.

sheets, really, and I have thrown out any
older ones.

MR. BOWEN: From what original record would you
make up this monthly sheet?

MR. COOPER: From estimates forwarded by each
State warehouse to me as to their requirements
ahead.

MR. BOWEN: So that this records, really, your
estimates of future requirements?

MR. COOPER: They are summaries of the totals
from each State. They are summaries.

MR. BOWEN: They are not a summary of supplies
actually obtained?

MR. COCPER: They are the estimates, plus the
figures shown below, of quantities we placed
on other suppliers as the result of those
estimates at that time and the suppliers' name
is shown usually and the quantities for each
delivery date. They are summarised at the
bottom of each sheet.

MR. BOWEN: Relating to quantities but not to
prices?

MR. COOPER: That is correct.

MR. BOWEN: You yourself did not keep any other
record’
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MR. COCPER: No.

MR. BOWEN: You have not got a record now that
you have kept?

MR. COOPER: No, apart from our Commonwealth
issues from each particular warehouse in each
State. We get these records each month from
each State warehouse and it shows the issues
to all our branches in total and they are
summarised.

MR. BOWEN: They are summaries of what stock

you issued?

MR. COOPER: What stock we issued of each
particular type of stock.

MR. BOWEN: These are different records, are
they?

MR. COOPER: Yes.

MR. BOWEN: In response to the subpoena, what

appear to be ledger cards have been produced.

MR. COOPER: Yes.

MR. BOWEN: And they go baclk to March 1963
apparently.

MR.

COOPER: 1In some cases to a date in 1962.

MR. BOWEN: That is %rd October 1962, is it?

(Showing document).

MR. COOPER: That is correct.

MR. BOWEN: These ledgers would be made up from
what original record?

MR. COOPER: They are advices I would send to the
records section regarding any alterations of
costs, terms, selling prices etc.

MR. BOWEN: When you say "alterations", the person
compiling this record would have something morec
than just a memorandum from you about alter-
ations.

They are coples of record cards.
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MR. COOPER: No. That would be corrected, and they
would bring it on to those records and then

that information would be relayed to a similar
record in each State warehouse for the payment
of various invoices and so on when they came

in from various suppliers.

MR. BOWEN: And do these records show your retail
selling price from time to time?

MR. COOPER: Yes.

MR. BOWEN: In relation to different lines? 10
MR. COOPER: Yes, that is correct.

MR. BOWEN: They do not show buying prices, do they?

MR. COOPER: Yes. Terms are all recorded beside

each supplier's name, on the same line.

MR. BOWEN: Tiey do not show quantities?

MR. COOPER: No, not quantities.
MR. BOWEN: And is this the position that the
records which would relate to a period before

October 1962 would have been destroyed?

MR. COOPER: That is correct. 20

MR. BOWEN: Do you know when they would have been
destroyed?

MR. COOPER: I would not know. I made inquiries

from everybody I could in the place, but we
cannot find them and I have been informed
that they have been destroyed. These are a
new form of records that were instituted in
about December 1962 and the old ones were
destroyed.

BOWEN: Take the present case, you have at 50
present in existence, in your possession,
contracts and correspondence relating to the
various dealings with Stirling Henry, the
plaintiff?

Pm L]

MR. COOPER: Yes.



15.

MR. BOWEN: You have had these going back %o In the Supreme
1955. Where you bought from other suppliers Court of New
is there any correspondence - or you call South Wales
them contracts, orders - going back to earlier
than 19627 No. 3

MR. COOPER: No. Application

to Amend Points

. s . . of Claim, To
MR. BOWEN: ©Stirling Henry is the only one in File Ameﬂded

respect of which you have kept records? Tssues and Eric

. o . William Cooper
MR. COOPER: Stirling Henry is the only one we on Subpoena

have had contracts -ith as such. We may

have had others at various times but no g%ﬁeg tecgm

continuity to give a full picture. 1965 ecember

MR. BOWEN: You would have had correspondence (Continued)
with other suppliers.

MR. COOPER: Not a great deal. Very little.
At times we did have some.

MR. BOWEN: Would you have destroyed all the
correspondence with the others except for
Stirling Henry?

MR. COOPER: No. Ve have had correspondence and
we have been through correspondence files. DMost
of these negotiations with other suppliers were
done directly with them or through the
Melbourne Office and a lot was done through
inter-office memos.

MR. BOWEN: Does that mean there may be correspondence
or wmemos.in Melbourne which you have not had an
opportunity of looking at?

MR. COOPER: No. We should have copies in Sydney
if they are still available.

MR. BOWEN: Are you able to tell us whether or not
there is any such correspondence or memo.
available in relation to any supplier other than
Stirling Henry?

MR. COOPER: Prior to this date?
IIR. BOWEN: Going back from the present time, any

correspondence at ally You appreciate none
has been produced?
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MR. COOPER: That is right. We have some lebters.
MR. BOWEN: You have got some?

MR. COOPER: Yes.

MR. BOWEN: You would be able to get those

together for production, would you?

MR. COOPER: Whatever we have we could. We have
got three that I know of. Approximately
three.
IMR. BOWEN: Would there be any memoranda relating
to supplies from other suppliers? 10
MR. COOPER: You mean within our organisation?
MR. BOWEN: Looking at it from Woolworths outwards

to other suppliers, would there be any other
memoranda or correspondence, invoices, delivery
dockets or contracts?

MR. COOPER: There would be invoices but they

would be in each State warehouse in four

separate States. These invoices are all filed

and 1 understand from our accounts people they

arc filed back for seven years and they could 20

be available but it would be a tremendous job

to try to decipher them all from various people

who are making deliveries every few days,

perhaps, in some cases, and to try and total

quantities as to what they were delivering over

a period.

BOWEN: When were you first asked to prepare

the documents? Or were you at any time brought
into the obligation of preparing documents for
discovery in this case? %0

MR.

MR. COOPER: Yes.

MR. BOWEN: When were you asked first to assist
in this search?
COCPER:

MR. I think about April or HMHay.

MR. BOWEN: Could you get the letters and any

invoices relating to those matters for usv



10

20

30

17.

MR. COOPER: It might toke a tremendous length
of time to do so because, as you can
appreciate, they are filed in each State,
Brisbane, Perth, Melbourne and Sydney and the
number of documents involved would be
thousands, I would say.

MR. BOWEN: Since May of this year has any step
been taken to get this information?

MR. COOPER: I inquired as to the feasibility
of getting it but it seems such a tremendous
task that it did not seem possible to be able
to assemble all this information. I can
possibly help you another way in this, in
that the difference between what Stirling
Henry sold us and the quantities that I kept
the record of going back over the years, the
difference between the two would give us
approximately what we bought from other
people in total in each line.

MR. BOWEN: Is there any record which shows
this? Or is this your monthly record?

MR. COCPER: There would be some on these, and
it would be some other sheets which we have,
copies of other sheets which we have which
would give you this.

MR. BOWEN: Are these sheets in your possession?
IIR. COCPER: Yes, we have them here.
MR. BOWEN: Those appear to be within the ambit

of the subpoena. Do you have any objection

to producing them?
MR. COOPER: No.

HIS HONOUR: IMr. Cooper now has some more
documents, Mr. Bowen.

MR. COCPER: These sheets are a summary of the
Commonwealth drawings of each line from
each warehouse going back over the years.

If you deducted the quantity Sterling Henry
delivered to us over those years the
difference between the two would represent

In the Supreme
Court of New
South Wales

No. 3

Application

to Amend Points
of Claim, To
File Amended
Issues and Eric
William Cooper
on Subpoena
duces tecum
6th December
1965

(Continued)



In the Supreme
Court of New
South Wales

No. %

Application

to Amend Points
of Claim, To
File Amended
Issues and Eric
William Cooper
on Subpoena
duces tecum
6th December
1965
(Continued)

18.

approximately the total we purchased from
other people.

MR. BOWEN: When are these prepared?

MR. COOPER: Monthly.

MR. BOWEN: These three sheets were prepared
when?

MR. COOPER: They were copied last week.

MR. BOWEN: What is the original record from which
these were compiled last week.

MR. COOPER:
myself.

I have them in a book which I keep 10

MR. BOWEN: That shows the amounts you have
purchased from other people.

MR. COOPER: No.

MR. BOWEN: The same figures.

MR. COOPER: Exactly those figures. They are
just a total figure each month of our issues
to all our branches.

MR. BOWEN: Could you make those original records ‘
available to us? 2C

MR. COOPER: Yes, I think so. It appears they
are not here with us but they are available.

MR. BOWEN: 7You can bring them up to us.

MR. COOPER: Yes.

HIS HONOUR: Mr. Bowen, I do not think you can
go much further. I think if you go much
further you had better put Mr. Cooper in the
witness box and have him sworn. This is
possibly stretching the limits of somebody
appearing on subpoena duces Tecum. 30

MR. BOWEN: I think the way in which it has
come out has forced me in a sense to do this.
I do not want to call him really.
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HIS HONOUR: Perhaps lMr. Meares does not mind
if you go a little further

MR. MEARES: I would fully agree with it. Iy
friend is entitled to our documents.

MR. BOWEN: These ledger sheets, as they appear
to be, they all have such notations as
"pre-written 18th February 1965".

MR. COOPER: Yes, that would be so.

MR. BOWEN: This is a re-writing of the sheet.
Where would the sheet be from which they
were re-written?

MR. COOPER: This is re-written when the space
has been filled up on the sheet. This goes
to the 22nd September 1964 and before this
is filed away from the current records
they have written on there that it has been
rewritten on the 18th February 1965.

MR. BOWEN: Meaning the information has been
transferred to a clean sheet.

MR. COOPER: Yes. This entry would possibly
be carried on to the last sheeb.

MR. BOWEN: This is still the original one and
not the rewriting of it?

MR. COOPER: No.

MR. BOWEN: Do you have only this list of
ledger cards. You have no Jjournal ox
ledger relating to these customers or these
suppliers?

MR. COOPER: Our accounts department would have
those in each State.

MR. BOWEN:
and prices?

MR. COOPER: It would not show the quantities.

Only their invoices would show the quantities

delivered at any one particular time.

MR. BOWEN: In your notes you referred to what

Showing the suppliers, the quantities
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appear to be folio pages, line ES55.
MR. COOPER: These are quantities which were
submitted to me by each State and these are
summarised quantities for each State.

MR. BOWEN: What is E55; they look like folio

references.

MR. COOPER: These are rough workings, they
were kept by uyself to facilitate my work.
MR. BOWEN: E77; E55. You do not know what that

means?
MR. COOPER: I cannot remember. Down here we

show the quantities we actually got.

HIS HONOUR: What Mr. Bowen wants to know is

this: Is there any significance in what
appear to be folio references on the sheets
you made?

MR. COOPER: Yes, in some cases. Line "S.H."

means "Sterling Henry" or "B.M" means Beau
Monde.

MiR. BOWEN: Beyond that they do not refer to any

other record.
MR. COOPER: No.

IR. BOWEN:
for?

Do you recall what "E55" would stand

MR. COOPER: I cannot recall that one.

MR. BOWEN: Could you, if His Honour grants me
time, in the interim, obtain correspondence,
memoranda and any of this other material you

have spoken of?

MR. COOPER: I will get that but it would take
some hours to go through all these files to
extract those.

HIS HONOUR: This should have been done weeks ago.

It is all very well to come to Court on the
morning of the hearing and say. "I have not

10
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produced all these documents, it will take
me a while to get them". That does not seem
satisfactory to me.

MR. BOWEN: It makes it difficult to conduct
the case and on the other hand I am very
conscious of the time schedule and I am
doing my best to get it done.

MR. MEARES: If it were necessary I would be
prepared to argue the releviance of a lot
of these documents that have been called
for and to submit the subpoena was too
wide.

HIS HONOUR: In a case like this I would have
hoped that in this Court whatever documents
were required to elucidate any problem would
be produced without question.

MR. MEARES: 1 appreciate that.

HIS HONOUR: What do you suggest, Mr. Bowen?

MR. BOWEN: I am very conscious of the fact that
I am the person who is in difficulty as a
result of this. Various things have been
mentioned, correspondence, memoranda and
this other book that Mr. Cooper referred to,
and certainly invoices in Sydney I would
think could be obtained and I would ask him
to endeavour to have that by two o'clock
and we will see what the position is by then.
This would come at a later stage in my case.
This case would take a number of days and
it would not be in the first day of my case
I would not think, so it gives us some
elbow room.

HIS HONOUR: Can't you see, and Mr. Meares would
appreciate this, if for instance you want an
invoice I do not doubt there are hundreds
of thousands of invoices and the speed with
which you want certain ones to be produced
depends upon the toning up of the relevant
ones.

MR. BOWEN: As far as the invoices are conceimed
I think two o'clock can be left out of that
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HIS HONOUR:

MR.

Pm.

IVIR.

question.

22.

I would ask Mr. Cooper to produce

this other material that has been mentioned.

MEARES:

BOWEN ¢

This will be done and there will
be no go-slow tactics adopted.

I do not suppose you would for one
moment permit any go-slow tactics.

We have agreed on a list of documents.

I would hand that up to Your Honour.

MEARES::

I think insofar as it is stated this

list of documents has been agreed, we were

BOWEN:

handed this list at five minutes to ten
s0o it would be unwise to say they were agreed.

These are mutual discovery documents

and agreed in principle but they might need

a further check.

I understand my friend is

raising objection to some difficulty if he

felt there was a document later on.

(Above mentioned list of documents
tendered and marked Ex.A subject

to objection)

(Hearing adjourned until 2 p.m.)

ON RESUINPTION

MR.

MR.

BOWEN:

I have had further material delivered
to me in response to the subpoena this morning,

in particular three files with information
at 12.28 p.m. to my chambers and in the
circumstances I find myself obliged To ask

for another short adjournment till 10 o'clock
tomorrow to consider this material.

In

addition I believe lMr. Cooper may have some
further material which he has brought to

Court this afternoon.

If that is so perhaps

I could momentarily defer my application

MEARES :

until that :as pul in.

1 do not think, with respect, that

- of these documents that are produced

will be of any help but I have further letters
to some of these wholesales additional to
what has been produced.

50
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HIS HONOUR: That together with the other
material comprises the whole.

MR. BOWEN: Yes.

HIS HONOUR: I suppose it is very hard not to
give Mr. Bowen an opportunity to look at it.

MR. MEARES: 1I respectfully agree.

MR. BOWEN: May I have the custody of it over
the period’

MR. MEARES: I would object to that. I would
like to have a look at these myself. I
repeat, it may well be my friend is not
entitled to look at some of these things.
The mere fact he issues a subpoena does
not entitle him to dredge our documents.

HIS HONOUR: If lMr. Bowen is entitled to look
at the material it is I who should decide
and I do not think I am sufficiently
informed of the questions in dispute to make
a judgment at this stage.

MR. MEARES: I hope my friend and I can approach
this matter in a sensiblc fashion. Perhaps
we can go through these together and have
such assistance from IMr. Cooper and if my
friend wants to take them away we can make
arrangements sultable to both of us.

MR. BOWEN: DNormally this would have been on
discovery. I would have had an opportunity
of conferring with my own accountants and so
on and it is rather a limited time and I
have accountants couming at 4 o'clock in
relation to another matter.

HIS IIONOUR: The best thing I can say is 1
will leave you two gentlemen together and
inspect the files now produced together with
the other material.

MR. BOWEN: DMy request for temporary custody was
to make the best out of the time available.
The Court would not object, provided lNMr.
Meares and I agree, to our taking them to
our chambers?
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HIS HONOUR: Certainly not. I have always
taken the view it is proper in these matters
as between Counsel they should be exchanged
on the usual undertaking they 4o not go from
Counsel's Chambers. I adjourn the further
hearing till 10 o'clock tomorrow morning.

(FPurther hearing adjourned to 10 am
Tuesday, 7th December, 1965).

PLAINTIFY¥'S EVIDENCE
NO. 4 10

ADRTAN JOHNSON
STOPFORD

CORAM: COLLINS J.
Tuesday, 7th December 1965

MR. BOWEN Q.C. with MR. SAMUELS Q.C. and IMR.
HANLEY appeared for the plaintiff.

MR. MEARES Q.C. and MR. YELDHAM appeared for
the defendant.

BOWEN: Your Honour, there have been points

of claim and points of defence filed. They 20
were amended. It might be convenient to

go through the amended points of claim and
defence. As to the points of claim, No. 1 is
admitted. No. 2 "The defendant is a duly
incorporated company ... a chain store retailer."
That is admitted. No. 3 "Prior to the year

1955 ... plant and machinery to do so."

There is no specific reference to it. It is

Pm.
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25.

just not denied. I do not think anything
turns on it although some evidence will be
led on it. 4 "During the year 1955 ... to
the plaintiff and not otherwise." Perhsaps

I should take Your Honour to paragraph % of
the points of defence, where a letter is set
out verbatim. They do not agree with our
statement of the contract. The points of
defence, para. 3, has a reference to para. &4
of the points of claim. (Read). "This will
confirm our discussion ... for Woolworths
Ltd." It may be convenient to go to points
%A and 3B of the points of defence. (Read).
I would now refer Your Honour to the points
of claim. (Para. 4 read). (Para. 4A and
para. 4B of points of defence read). (Para.
5 read). There is an alternative as to

what was the price basis. One allegation is
that it was fair and reasonable, the other
that it has varied from time to time by
agreement between the parties. The earlier
1955 agreement was whole production, a
minimum of 50,000 dozen a year. This is 757%
of the defendant's total requirements.
(Paras. 54 and 5B rcad). I will be taking
Your Honour to the points of defence, where
a slightly different account of the 1961
amendment is given, but it is made in
writing. (Paras. 6, 7 and & read). That is
not dealt with in the points of defence, but
they have denied the ready and willing. That
is denied. (Para. 9 read). They do not and
cannot admit that that is the position.

Then as to the points of defence, I have
already mentioned that in one or two they
have admitted paras. 1 and 2 in the points
of claim and denied 6 and 8. I have read
the point of defence para. 5, which set
out verbatim the 1955 contract, and they are
alternative claims that it was void or did no%
operate more than 12 months, in A and 5B.

I come to para. 4 of the point of defence.
We agree on that one. 4s to (B), this has
been amended. I think Your Honour has an
amended (B). (Tead). 'Those last three lines
do not appear in our account of it, but they
are not really in dispute between us. (Sub-
paras. C and D read). We are at variance on
that, but I think we will both have to go
to the letters. We say it is the balance
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of 25% and not initially, and I think this
is a clear error. And in addition, we claim
the agreement was first refusal, not quoting
special prices. Nothing much will turn on
this. This is not the area in which the
dispute will develop. I mention that only
to clear up something Your Honour will see
later in the letters. (Sub-para. 3 read).

Your Honour will recall the 1955 agreement
bound us exclusively to sell our production 10
to Woolworths, the defendant. This is not
in our account of the 1961 agreement.

Such an offer was at one time made and treated

as an offer of waiver and not accepted, that

being in 1961. Para. 5 is in issue. zParas.

6, 7, 8 and 9 read). That is in issue. 1t

refers back to May 1955 agreement. (Para.

10 read). That is in issue. I have already
mentioned that that we do not know and

cannot admit. The replication was a joinder 20
of issue, as I indicated as I went through.

Now I tender an agreed list of documents.
It is, I think, with the Court, because it
has been tendered. We did start before Mr.
Justice Manning, but it was discontinued.
It was Exhibit A there, and it will he
Exhibit A before Your Honour, I take it.

HIS HONOUR:

MR. BOWEN: It is very lengthy. It is a question
of the best way of proceeding. Your Honour 30
may prefer to adjourn and read it, and then
I would open. Or Your Honour may prefer me
to take Your Honour through it in full,
whetever is the most convenient course.

Yes.

HIS HONOUR: I think that if I adjourned and
read it, I would not be aware of the
significance of some parts and the
insignificance of other parts. I would prefer
if you would btake me through it. What aboutb
the transcript of yesterday? 40

MR. BOWEN: At this stage, I do not think I
need bother Your Honour with it. I think it
might be the best course if I open to Your
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27.

Honour, now, referring to the various
documents throughout, rather than Jjust read
through it.

I am having your opening transcribed.

BOWEN: The first reference is a letter dated
10th May 1955 from Woolworths Ltd. to Stirling
Henry Ltd., which was referred to in the points
of claim and defences, pp.l and 2 of Exhibit A.
Perhaps I should refer to certain aspects of
it. In the first paragraph, they refer to
the important fact that the arrangement was
that the plaintiff would import and set up
machinery for the purpose of producing ladies
stockings exclusively for Woolworths Ltd. and
no one else. Then in the next paragraph,
after referring to when they anticipate
commencing production, they deal with the
capacity. They say "As discussed, it is
anticipated ... following basis.” 1 think the
evidence will show that when they rcfer to
contracts, and there are some of these in
the file, they are referring in effect to
orders, that they will place orders in the
written form, for example, as is set out on
p.57 of the exhibit. That is headed "Contract."
Mr. Bowen read contract No. 6112 as appearing
on p.57 of Exhibit A). It is a kind of oxrder
or sub-contract in a sense. This is the sort
of thing they had in mind when they said
"Please forward contract for 12 months
production on the following basis." Now the
basis is for 30 denier, 51 gauge, 18,000
dozen; 15 denier, 60 gauge, 32,000 dozen. That
was the basis for 12 months, totalling 50,000.
They said "The prices ruling for the first six
months to be as follows - (Mr. Bowen reads p.l
of letter of 10th May 1955 from "The prices
ruling ... to 71/- per dozen"). It continues
"Phe basis for subsequent contracts ... in
the course of our negotiations." That is,
as it were, a sub-contract again. There is
a head contract, there are orders for
contracts to beplaced for the supply and then as
they order the quantity they specify what
length or what colour. Some of these have
rather exotic names, Tahitian Tan and others
like that. They specify these. They are the
orders placed specifying colour, size and so on.
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The next step was the making of the
agreement, following that, in November 1955.
There will be evidence that we had never made
stockings before this, that is to say, we
understood we had to establish a mill and to
import machinery to do so, involving the
building of a building and the installation
in it of machinery and equipment to make
stockings. We had never done that before in
the plant. Now we come to the agreement of 10
30th November 1955, which appears on p.5
of Exhibit A. This was put in the form of
a formal agreement drawn up by solicitors,
because it involved two things. They
wished us to increase our capacity beyond
what had been arranged in the letter of 1955
and for that purpose to import additional
machinery and equipment to do this. It
involved the expenditure of a good deal of
money, so we had either to buy yarn that was 20
in bond and a lot of money was tied up in
this yarn. They agreed to take over 12,000
1b. of this yarn at a cost of 54/- per 1lb.,
and then we would only draw it out of bond
by buying lots of not less than 1,000 1b.
weight at a time from them. It relieved us
from having too much tied up in stock.

Secondly, they lent us 45,000 at 54%
interest. We gave them promissory notes for
that spread over a period, the last one being 30
30th January 1957. DPerhaps I should read the
agreement of %0th November 1955 between the
plaintiff and the defendant.

HIS HONOUR: Hasn't the Stamp Duties Commissioner
obliterated the month from the document?

MR. BOWEN: No, I have seen a copy in which he
does, but I am reading from a brief copy of
part of Exhibit A.

HIS HONOUR: It is November, is it?

MR. BOWEN: Yes. (Mr. Bowen reads agreement 40
dated 30th November 1955 between plaintiff
and defendant). Promissory notes were given
for those. Those promissory notes which are
now available form part of this exhibit.
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LI do not think anything
of them are missing, but

(Page 15 onwards).
turns on it. Three
there is no dispute that this money was
advanced as promise and repaid as promise.
Everything was carried out on the document
by both parties in accordance with those
terms, as I understand it. I understand that
was so. I do not think anything turns on it.
Mr. Meares suggests there was some variation
in regard to the payment of the bond warrants
later, but I do not think anything turns on
it. (Pages 5, 6 and 7 of Exhibit A read by
Mr. Bowen).

The insurance cover appears on p.l2 of
the exhibit. I do not think I need trouble
Your Honour at length on the detail of itb,
but it covered them for both their interests.
The significance which I get from this
agreement and what was done is the fact that
it was very much at the request of Woolworths
that we were increasing our production to
sell exclusively to them. (Page 11 of
Exhibit A read, being letter dated 13th
Pebruary 1956). Evidence will be given first
of the cost of erection of the building,
which was £22,520/6/6. I will be leading
evidence on that; it is not in the exhibit.
And then there was machinery and equipment,
a total cost, both of the original and the
additional machinery - I will be leading
evidence that it amounted to £177,542/4/7.
I understand that that fact was admitted.
The correspondence is in the file, but it
was admitted subject to a certificate from
the auditors, which I understand has been
obtained. I refer Your Honour to pp.l86 and
187 of Exhibit A, the certified figures for
the cost of the building, which I have stated,
and the cost of plant and machinery, which I
have stated. On those certificates being
obtained, there was no dispute between us
on those items. The letter to which I refer
about asking for the certificates is at
Pp.184 and 185, just immediately before that.

MEARES: I do not want to interrupt my
learned friend but I do not want him to be
under some false impression. The only
difficulty we have about that certificate is
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to the meaning as at 30th June 1964 in both
cases. As far as the £177,000 is concerned,
my impression is that in 1957, you provided
or you bulilt or installed very much more
plant, and whether this £170,000 is for

the initial lot or the additional lot or
whether the £22,000 is what the building cost
you, I do not know, but we can agree on this.

MR. BOWEN: There were 48 machines. Twenty-four
were purchased under the original le tter of 10th
May 1955 and the remaining 24 under the
agreement of November 1955. These did not all
come forward at the same time; they were
coming forward, sometimes six at a time,
therefore they do not fall into the year 1955
entirely.

Now next they started to go into production
and to operate this system of placing contracts,
and it operated fairly smoothly up to 1961 but
there were, during that period, two changes in

rices, to which perhaps I should draw attention.
%Mr. Bowen referred His Honour to letter dated
8th April 1957 from Woolworths Ltd. to Stirling
Henry ILtd.) May I mention this as an aside,
that denier, as Your Honour possibly knows, is
the thickness of the yarn. 15-denier is thinner
than %0-denier, 30-denier being twice as heavy
as 15. The gauge is the number of needles per
two inches, that is to say, 51 gauge is 51
needles every two inches. They have to express
it in two inches to avoid half a needle.

Sixty gauge would be 60 needles to two inches.
So that you get a closer or wider mesh
according to the number of needles. There was
a letter accepting that, dated 11th April 1957,
which is the next letter on the file. (Mr.
Bowen reads letter dated 11lth April 1957 from
Stirling Henry Ltd. to Woolwortns Ltd.

Perhaps it might be convenient, as there is a
letter of %rd July 1957 on the next vage, if
Your Honour would allow me to digress. (Letter
dated ?rd July 1957, p.30 of Exhibit, read).

My understanding is that those were the las?®

12 of the additional 24 ordered following

that agreement of November 1955. The total
list of machinery appears at p.l50 of the
exhibit. Then one goes to the 25th January
and then the 2nd March 1956. (Read). Then
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we go down to 2%rd May 1956, 24th May 1956,
another 6. Again on the 19th there is an
additional 12, which brings us to %6. Then
we go down to 30th October 1957, 1l2th
December 1957. (Read). Now that made 48,
and that is the lot. It is because those
last two lots of six were not coming until
towards the end of 1957, 1 think, that one
gets the impression that there were perhaps
more in 1957, but that was the total amount,
48 in all.

I said there were two changes in price in

the interim between the coming into operation

and 1961. I have mentioned the first change

In the Supreme
Court of New
South Wales

Plaintiff's
BEvidence

No. 4

Adrian Johnson
Stopford

7th December
1965

Court Notes of
Legal Agreement

referred to in the letter of 8th April 1957. %?1'1101‘ to

(Letter dated 10th December 1957, appearing Ei,gess's

on p.51 of Exhibit A, read). Now just laence
(Continued)

commenting on that, Your Honour will see that
the two main lines here where the bulk of
production is, are Fairyweb 1l5-denier 5i-gauge
and 15-~denier 60-gauge and Captivation 5O-denier
5l-gauge. The 15-denier are called Fairyweb

and the %0-denier Captivation. At that point,
the Captivation was still above the thereafter
price. The thereafter price was 62/-. But the
Fairyweb had come down below the thereafter
price; the thereafter price was 71/- whereas

we find it is down to 67/6d. The special 60s
boxed were Jjust special orders and the mediums
of all lines means that in any run of
production there would be a proportion of

less than perfect and they would be sold at a
lower price as mediums. This would be the
general thing in the trade. The parties

would fix a separate price for the mediums.

Now during 1961 there was a modification made

+to the six machines at the request of Woolworths,
to enable them to make mesh stockings. I will
be leading some evidence of a conversation on
7th June 1961 where it was recorded that it had been
done. I only mention this. I do not thini:
anything in particular turns on mesh stockings.

The disputes which developed were not over

mesh stockings, because Your Honour will see

a separabe price fixed for mesh stockings from

time to time after about the middle of 1961.

Now the next matter bearing on price, I
think, was a letter dated 10th July 1906l.
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(Mr. Bowen reads letter dated 10th July

1961 from Stirling Henry Ltd. to Woolworths
Ltd., appearing on p.37 of Exhibit A). Before
10th July 1961, there had been a number of
meetings at which price had been discussed.
There had been some agreed changes in price

at these meetings. I will be leading evidence
about that. It becomes largely historical,
but I mention that there were some meetings
before this letter of 10th July and in 1961,
and the question of price was discussed. I
think probably it is safe to say that there
were some changes made. In this letter of
10th July 1961, Woolworths wrote to the
plaintiff "Re hosiery orders and contract.”
Now they give the contract numbers. The

first contract, No. 6090, is for 21,500

dozen of B.3% 1l5-denier 60-gauge Fairyweb

and the cost per dozen, that is, the price to
Stirling Henry, 56/6d. Your Honour will
recall that l5-denier previously was 67/6d.
So, there has been a reduction there.

Contract No.6091 was for 10,500 B.56 30-
denier 51 Captivation, 60/~ per dozen.

The last price to which I referred Your

Honour was 67/6d. There had been changes

in the interim. It was not a drop from the
last one I mentioned to Your Honour to this
one. There had been conversations and interim
changes, and this is what they came to at 10th
July 1961. Your Honour will see that those
first two items are the great bulk of the
production. On these mesh machines they were
making 15~denier 5l-gauge Fairyweb mesh. The
code number given to it was B.29. Then there
is 3,000 B.80 1l5~denier S5l-gauge Famous Maker
51/64. That is a name which occurs from

time to time. They are a much smaller quantity
generally. Contract No.60% was for 4,000

XN T.B.A. 1l5-denier 5l-gauge Famous Maker
again. I do not know the difference there.
(Contract 6095, 6096, 6027 read). The letter
continues "Orders are now being prepared ...
fully-fashioned hosiery elsewhere.” If one
adds up the quantities, this is for six
months, as listed, they come to 43,850 but

in addition to that there are 4,000 in the
next paragraph, perhaps one could say 47,850
dozen for a half year, that would be something
over 95,000 dozen for a year. That is Jjust to
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give Your Honour a picture of the kind of
demand. They were well above the 50,000
minimum, and indeed one might expect that
since they were asked to put in the additional
machines to cope with bthe additional
production.

The next point is that it will appear from
these conversations which took place, that
they were now instead of meeting six-monthly
going to meet quarterly to fix six months
ahead, instead of Thr~ing half yearly bto fix
a year ahead for contracts. The same
notion of overlap was still employed. The
other comment is that in the last paragraph
they refer to the fact that they were bound
exclusively to them but they were offering
a waiver. I will take Your Honour to the
reply, where we did not take up that waiver.
I think I should refer Your Honour to the
contracts which follow on in the exhibit
following the numbers which have been listed
in the letter of 10th July. I will give
Your Honour zn idea of how these work.

(Mr. Bowen referred His Honour to p.38 of
Exhibit A). Your Honour will see the
contract number is 6090. F.I.38. is free
into store. Your Honour will recall that
orders had to be given specifying colours
and sizes after this. Then there are
conditiocns of contract. I do not think any-
thing turns on them. The item number is
B.%% (Read). There is a note on the contract
"The total of ... new shade Tahiti Tan."
This note is dealing with the overlapping
period. I do not know that I can completely
explain its effect, but I do not think
anything will turn on it. Where there is
some point of doubt in relation to the
existing orders, which were being picked

up into this six-months period, there would
be a comment on it. Contract 6091 is the
next contract. (Read). 4And so it goes on.
The next one is mesh B.29. (Read) And

then there is the 15-denier Famous lMaker

and then the 15-denier T.B.A. item, and

then the mediums. There are three contracts
dealing with mediums at 44/- per dozen pairs.
Following on the exhibit is the letter of
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Ih the Supreme 27th July 1961. (Mr. Bowen reads
Court of New letter dated 27th July 1961 from Stirling
Shuth Wales Henry Ltd. to Woolworths Ltd., appearing on
pp.46 and 47 of Exhibit A). Well, that is
Plaintiff's really referring back to the agreement where
Evidence they would take full production.
No. 4 Your Honmour will recall in the pleadings a

reference to taking 75% of the requirements.

Adrian Johnson This now comes into the picture. I refer

gggpﬁgggmber Your Honour to the next letter on the file,
1965 on p.48 of the exhibit. (Mr. Bowen reads

letter dated 1lst August 1961 from Woolworths

Court Notes of I4d. o Stirling Henry Ltd.). There was no

gg%gi %greement answer to that. I think the next letter
Vitness's ‘was dated 12th September 1961. (lMr. Bowen
Evidence reads letter dated 12th September 1961 from
(Continued) Stirling Henry Ltd. to Woolworths Ltd.,

appearing on p.51 of Exhibit A).

The next letter is dated 4th October 196l.
Your Honour will recall that they had arranged
a meeting for 2nd October to fix the price
for the ensuing period. (Lebtter dated 4th
October 1961 from Stirling Henry Ltd. to
Woolworths Ltd., appearing on p.52 of
Exhibit A read).

HIS HONOUR: Does that mean the meeting had not
taken place?

MR. BOWEN: No, it had not taken place. The
meeting took place on 9th October 1961. I
think I will be calling some evidence on
it. It is probably sufficient to say that
there was a further change in the prices.
There was a letter dated 15th October 1961,
from Woolworths Ltd. to Stirling Henry Ltd.
(Letter on p.55 of Exhibit A read). There
is also this letter of the same date.

(Letter dated 13th October 1961 from Woolworths
Ltd. to Stirling Henry Ltd., appearing on

p.54 of Exhibit A, read). That should be

"Our normal terms" because as will appear

from the conversation with Woolworths, it

was said '"We want the price of cartons to

be included in the figure we quote, so we want
a discount of 23% for payment within seven
days, and these are our normal terms." As
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against that, Stirling Henry agreed to
include the cartons in the price and this
would be taken into account in fixing the
price, and then as far as the terms are
concerned they suggested not putting on

the 23% discount bub changing it from seven
days to 30 days. This was being agreed to
in this letter. "This is quite contrary

to the Company's current policy ... it will
be necessary to review this at a later date."
I may say that whatever the company's
current policy elsewhere was it was some-
thing new injecved into the situation
between these two. It conbtinues "Mr.
Stopford will confer with the writer ...
during the difficult period we have both
been through over the past nine months."

May I refer Your Honour to a letter from
Stirling Henry dated 1lst March 1962. (Mr.
Bowen reads letter dated 1lst March 1962
from Stirling Henry Ltd. to Woolworths Ltd.,
appearing on p.65 of Exhibit A). One comment
I would make perhaps is that that quantity is
for a quarter.
only for those three lines. That would be
running at the rate of 80,000 dozen a year,
still well above the 50,000 qguantity, and
if one took mediums and others and so on into
account, that probably would increase. 1

refer Your Honour to the letter dated 9th March

1962. (Mr. Bowen reads letter dated 9th
HMarch 1962 from Woolworths Ltd. to Stirling
Henry Ltd., appearing on p.66 of Exhibit AS.
The contracts are set out and the figure

is arrived at which is called surplus to
contracts. I do not think anything turns on
that. That is the kind of way in which they
dealt with existing orders. The letter goes
on "We are endorsing these contracts ... if
that date is acceptable to you."
then follow.
Honour through themn.

I now refer Your Honour to a lebter dated

It adds up to 20,000 and it is

The contracts
I do not think I need take Your
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srd May 1962 wvhich follows on these contracts.
(Mr. Bowen recads letter dated 13%th March 1962
from Stirling Henry Ltd. to Woolworths Ltd.,
appearing on p.74 of Exhibit A.). They begin
to talk at some stage about a depression

in the fully-fashioned hose market.
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56.

The next letter is dated 3rd May 1962.
(Mr. Bowen reads letter dated 3rd May 1962 from
Woolworths Itd. to Stirling Henry Ltd.,
appearing on p.75 of Exhibit A). I now go to
the letter of 26th July 1962. (Letter dated
26th July 1962 from Woolworths Ltd. to Stirling
Henry Ltd., appearing on p.80 of Exhibit

A read). I may say that the break occurred

in 1965.
HIS HONOUR: Did you say February 19637 10
MR. BOWEN: No, 1963. The points of claim mentioned

three months. I would say November 1963 was
the final break. I refer Your Honour to p.82
of Exhibit A. (Tetter dated 1lth September
1962 from Woolbris Warehouse to Stirling
Henry Ltd. read). (Letter dated 7th lMarch
1963, from Stirling Henry Ltd. to Woolworths
1td., appearing on p.86 of Exhibit A read).

HIS HONOUR: What significance has the word
“altered" there? 20
MR. BOWEN: Well, at the discussions that must

have been agreed to for the first time.

HIS HONOUR: I remember the earlier letters
foreshadowed it.

Mi. BOWEN: Then I would refer to the letter dated
12th March 196%. (Letter dated 12th lMarch,
196%, from Woolworths Ltd. to Stirling
Henry Ltd., appearing on p.87 of Exhibit A
read). ''he next letter is dated lst May 1963.
(Letter dated lst May 1963 from Woolworths %0
Ltd. to Stirling Henry Ltd., appearing on
p.89 of transcript read). There was a
meeting of 24th July 1965, a discussion between
the parties in respect of the contracts for
the period lst October to 31st December 1965.
As forecast, orders were to be placed for
12,000 dozen Fairyweb, 30-denier stockings,
60-gauge; 4,000 F/F nylon >0-denier Fairyweb
and 1,500 15-denier 5l-gauge ladderless mesh
Fairyweb. This is a conversation about 40
which I will be calling evidence. This would
give a quarterly production of 17,500 without
mediums. (Those prices were not acceptable.
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HIS HONOUR:

MR. BOWEN:

20

57.

At the stage when the meeting broke up,
there had been an offer to split the
difference, and an arrangement made to meet
on 50th July, or rather Woolworths said
they would advise us by approximately the
following Tuesday, 50th July, whether they
would accept the splitting the difference
between what they suggested and what had
been mentioned, with a meeting to be held in
October. The next letter will be one dated
1st August.

What do you say the legal issues
will be%

It is said there is no contract, it
is void, it was too uncertain. There is
another issue as to ... so it becomes a
dispute on the prices ... we had to close the
mill down and dismiss the staff. There will
be evidence that you cannot sell the machinery,
except for scrap value. We will be going on
to the issue of damages.

(Luncheon adjournment)

AT 2 P.M.

MR. BOWEN:

40

May I refer to p.9l of Ixhibit A.
(Letter dated lst August 1965 from Stirling
Henry Ltd. to Woolworths Ltd., appearing on
p.91 of Exhibit A read). ‘here was a meeting
on 2nd August. I will call evidence on this.
(Mr. Bowen outlined proposed evidence Lo be
called). Then there was a letter dated 12th
August 1963. (Letter dated 12th August 1967
from Stirling Henry Ltd. to Woolworths Ltd.,
appearing on p.94 of Exhibit A read). Prices
not being agreed, there was a meeting that
day, 1l2th August, attended by lMessrs. Cooper,
Millist, Stopford and Wainberg. I will call
evidence as to that. (Mr. Bowen outlined
proposed evidence). There was a letter dated
15th August 1965, signed by HMr. Millist.
(Letter dated 13th August 1963 from Woolworths
Ltd. to Stirling Henry Ltd., appecaring on
Pr.95, 96 and 97 of Exhibit A read. There
were a number of meetings, about wh' ch I will
call evidence. There was one on 22nd August
1963, at which Messrs. Millist, Cooper,

In the Supreme
Court of HNew
South Wales

Plaintiff's
Evidence

No.4

Adrian Johnson
Stopford

7th December
1965

Court Notes of
Legal Agreement
prior to
Witness's
Evidence
(Continued)



In the Supreme
Gpurt of New
South Wales

Plaintiff's
Evidence

RNo. 4

Adrian Johnson
Stopford

7th December
1965

Court Notes of
Legal Agreement
prior to
Witness's
Evidence
(Continued)

8.

Stopford and Wainberg were present.

(Proposed evidence outlined by Mr. Bowen).

On 26th August 1965 there was a letter.

(Letter from Woolbris Warehouse dated 26th
August 1965 to Stirling Henry Ltd., appearing
on p.100 of Exhibit A read). I will be
calling evidence of another conversation of
28th August 1963. It was a fairly long
discussion. (Terms of proposed evidence
outlined by !Mr. Bowen). Then on 29th August 10
there was another letter. (Letter dated

29th August 1963 from Woolworths Ltd. to
Stirling Henry Ltd., appearing on p.l0l of
Exhibit A read). There was still a
substantial demand. Then on 2nd October 1963
there was a meeting at which there was

present !Mr. T. Kelly, Mr. Millist and Mr.
Withycombe, of Messrs. Walmsley Cowley &

Co., Woolworths' auditors and Messrs. Wainberg,
Stopford and Mr. Cooper and Messrs. Priestley 20
and Morris' representative, Stirling Henry's
auditors.

At p.10% of Exhibit A there appears the
report of all the auditors, dated 6th November
1965. (Read). (Page 106 of Exhibit A read).
(Mr. Bowen reads p.l04 of Exhibit A). Then
there is a report by Priestley and Morris
dated gth October 1963. (Page 108 of Exhibit
A read).

BOWEN: I think the next is a letter of 12th 50
November 1963 at page 112 from Woolworths to
Stirling Henry. I should mention it was
attended by Mr. Millist for Woolworths, lMr.
Wainberg and Mr. Stopford for Stirling Henry,
the day before. Then on p.l1l3 there is the
letter of Woolworths to Stirling Henry on the
next day. The next matter is not in the
exhibit file, Your Honour. There was a
neeting on l4th November at which were
present !Mr, Millist, Mr. Wainberg and Mr. 40
Stopford. Mr. Millist was told Stirling
Henry were not happy with the proposition
put forward in the letter of 12th November.

Then some costs were suggested, and they
were increased by 5d. a dozen on account

~of an extra week's holiday pay would have

to e included. It was mentioned thatb
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Stirling Henry claimed the agreement
existing between the two companies should
be adhered to as far as supply and delivery.
It was felt that the auditors having
arrived at a proper costing there was a
yardstick which ought to be used on that
aspect as a basis for fixing prices for

the future. That neeting appears to have
been adjourned.

Then there was a meeting with Mr. Theo
Xelly, Mr. Millist of Woolworths, lMr.
Wainberg and Mr. Stopford of Stirling
Henry on the 14th November at a later part
of the day. Mr. Kelly asked them if the
proposition in the letter of the 12th
instant was acceptable or not and HMr.
Wainberg said as it stands it was not
acceptable. Ile said as far as the prices
they would have to assess the prices as
based on the costing of their auditors
plus ten per cent. and 5d. per dozen due
to recent increases in cost of labour,
that being the extra week's leave, and it
was suggested that in the future if that be
taken as a basis, with the labour or raw
waterials affecting the price, the price
be varied. I think there was a good deal
said but we need not perhaps trouble Your
Honour with it at this stage. It was
pointed out they were making a loss on
some lines and, at the end of the discussion,
Mr. Kelly said they would vary their
proposition by a reshuffle of figures but
the final answer would be the same. I
mentioned earlier in my opening that if one
line was selling at a profit, you whould
shift some of that profit by transferring
it to some of the others and you might be
able to produce a profit on every line.

Following that there was a letter dated
14th November 196%. (rcad). Tho next
letter is that of 20th Noveuwber 196% from
Stirling Henry to Woolworths. (Read).

Then on 27th November 1963, alt p.l20,

there is a letbter from lr. Kelly to Stirling
Henry. (Read). then on p.l22 Ghere is the
telegran of 20th November 1963 from Stirling
Henry to MMr. Kelly.
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40.

There was a telephone conversation between
Mr. Millist and lMr. Stopford on 29th
November 1963. On p.l2% there is a letter
from Stirling Henry to Mr. Theo Kelly. (Read)

HIS HONOUR:
letter?

Was the meeting before or after that

MR. BOWEN: Before that letter, Your Honour. The
‘letter refers to it but refers to a portion of
a conversation. It was a telephone
conversation, not a meeting. 1C

HIS HONOUR: The letter does not refer to the
fact of the lower cost?

MR. BOWEN: No. It is not referred to in the
letter. The effect of the conversation was
the offer had been withdrawn, they should get
Woolworths to repeat the letbter or write
through their solicitors and suggest in any
case that he could only negotiate on a lower
price, 39/-, if he was negotiating.

There was a meeting on 2nd December 1963, 2C
of which I will be calling some evidence,
between Mr. IMillist and Mr. Stopford, and
Mr. Stopford told Mr. Millist that Stirling
Henry had asked him to come to see Mr. Millist
firstly to see if they could come to some
arrangements whereby the two companies could
continue with the business of the fully-
fashioned hosiery and pointed out the
difference in the net price and the counter
offer. (Read). DMr. Stopford's suggestion 50
was that possibly Woolworths would be
prepared to come half-way on this and
Stirling Henry could bear the other half.
Mr. Millist said the market price had fallen
still further, 15 denier 39/~ net 38/-,
61 gauge 37/-, net 36/2d4., 48, 48/~ net
46/10d. I take it the net is after the
2Ys;. He sald that he had no authority to
buy fully-fashioned hosiery above this price
but was prepared to place the position before 40
his Managing Director, Mr. Theo Kelly. Then
there was a meeting betwecn Mr. Kelly and
Mr. Millist and Mr. Stopford on 2nd December.
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HIS HONOUR:

IR.

41‘

The other meeting was at 1.750 and this

second one at 2.15, and Mr. Kelly stated

Mr. Millist had submitted to him a counter
proposition made to him by IMr. Stopford and
stated that he was unable to accept. He had
made it very clear that he emphatically

stated that the offer in the last letter was
final and he had felt that he had gone further
than he should have gone to enable Stirling
Henry's to continue to manufacture fully-
fashioned hosiery without loss. He did not
consider there was any moral or legal
obligation from Woolworths to Stirling lenry.
Mr. Stopford pointed out there was an agrecement
in existence and subsequently confirmed by
letter of 12th August 1965. The prices were
considerably lower. Mr. Kelly said the
position stated by him was definitely final

as far as Woolworths was concerned.

"hen there is the letter of 9th December
1965.

from the solicitor. 1L
I think

That 1is
suppose it is mainly recapitulation.
we can leave that one.

BOWEN: On the last page (129) pernaps the
last two paragraphs I might refer to. (Read).
At p.130 there is a bit of informabtion about
current orders which still had bo be worked
out. I do not think anything turns oum it;
from the hulk store, Victoria, on p.lril.
on p.l32 there is a telegram from Stirling
Henry to Mr. Kelly, Woolworths. (Read).
On p.13% there is the letter from Stirling
Henrys to Woolworths confirming that telegran
and on p.l34 there ic a letter from Stephen
Jaques & Stephen of December 12th. It answers
the other Solicitor's letler and in the third
paragraph, on the first page 1t says
"Notwithstanding these commitments, our client
would be preparcd, in the spirit of the
letters to your c¢lient, to purchase the five
thows and dozen stockings referred to on page 5
of your letter. 1

one
Then

This offer is to purchase for
delivery in February at prices equivalent to
those which it is now vpaying to other
suppliers. Please let us know immediately
whether your client accepts this offer, as it
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42.

is made in an endeavour to assist your client
and must not be taken in any way as an
admission of any obligation or liability on
the part of our client." Then on p.l36 -
(Read).

There was an unwinding of some of the
current orders and a talking over of some
stocks on that basis, but the staff were
lost at that stage and the mill closed down,
and has remained closed down. 10

On the question of the loss or damage
suffered, perhaps I could Jjust make some
general remarks at this stage: It would
depend to some extent on the basis upon
which liability, assuming it to be held, is
found, whether, for example, it was thought,
taking a figure of 3 or 4 years over which
the machinery would still be required to be
written off, that would be a material factor
in determining reasonable notice, whatever 20
that period was. One basis upon which I
would be offering evidence would be on a net
profit basis over the period of reasonable
notice and that profit will be calculated on
endeavouring to project forward all information
of what would have been a fair profit over
that period, plus what I think insurance
peoprle sometimes call standing charges,
that is to say the depreciation and rates and
insurance during that period will be charges %0
which would go on and could not be got rid
of even when the thing has been closed down,
and I will be offering some evidence along
that line. As a check against that, it is
proposed to offer some evidence based on a
notion of trading with a profit mark-up on
the costs arrived at in the suditor's sheets,
that is to say having a look at it from the
basis that if you took those costs and put
a mark-up on it, what would that produce 40
projected over the period of notice? But I
do not think it is necessary to go into
detail into that aspect of the matter in
opening. Perhaps it is rather more a umatter
of accountancy.

There would be a few documents in that file
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that I have not actually taken Your Honour In the Supreme
to directly but I think probably my learned Court of New
friend or myself could call Your Honour's South Wales

attention to them.
Plaintiff's

HIS HONOUR: I will read them in any event. Evidence

MR. BOWEN: I think at this sbtage that would No.4
give Your Honour the general picture of the Adrs Johns
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go on to oral evidence, and I call Mr. tngor b
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Adrian Johnson STOPFORD SWORN. Adrian Johnson
Stopford
MR. MEARES: Before this witness is examined, 7th December 1965
I have and would ask leave to stay in Examination
Court, Mr. Cooper as the company's represent-
ative. He is selected on the basis, 1
should imagine, that he would have had more
dealings than any other cmployee in the
company, and I do not kmow whether it was
necessary for me to make that application
since there has not been an order for
witnesses.

HIS HONOUR: There has not been an order for
witnesses.

MR. MEARES: But I do observe that IMr. Wainberg
is in Court and, if Mr. Wainberg is going
to give evidence, since undoubtedly if that
be the case, substantially the evidence given
by this witness will relate to matters which
Mr. Wainberg could give evidence as to, 1
suggest that he should not be in The Court.

HIS JICMOUR: What about Mr. Cooper? Any objection
to his remaining?

MR. BOWEN: Your Honour, I would be inclined to
agree bthat both these witnesses would have been
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4,

at these conversations, IMr. Wainberg and
Mr. Cooper, and Mr. Cooper is not an
execubtive of my learned friend's company.

I think they both should go out, really, if
the question be raised.

HIS HONOUR: There should be somebody to take the
place of the defendant who, by tradition, is
permitted to remain in court. I am not
impressed by an order for witnesses. It does
not keep the witness in court 24 hours a day. 10

MR. BOWEN: There is this about it: The area
for dispute is pretty narrow. I think I will
not trouble about it. If my friend wants Mr.
Wainberg to leave the Court, I will ask him
to go. I will not persist in my objection
so far as Mr. Cooper is concerned, Your Honour.

(At this stage Mr. Wainberg left the Court)

MR. BOWEN: Q. Your full names are Adrian
Johnson Stopford? A. Yes.

Q. And you live at No. 9 Nicholson Street, 20
Balmain East? A. Yes.

Q. And you are merchandise manager of Stirling
Henry Ltd.,? A. Yes, Sir.

Q. And you have held that position for the past -
somnething over 15 years? A. Approximately.

Q. And I think that you Joined Stirling Henry
Ltd. about 17 years agoy A. Yes, oSir.

Q. And you were first of all manager of the
Victorian branch:y A. Yes.

Q. Then Sales manager and then merchandise 50
manager, the position which you now occupy and
have done for upwards of 1) years: A. Yes.

Q. Before you joined Stirling lenry I think you
were in business with Sargood Bros. in 1912
in the Hosiery Dept.? A. Yes.

Q. Until you went Lo the first WorldWar: A. Yes.
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You returned to Sargoods in 1919 until 1923,
where you remained in the Hosiery Dept.

and Underwear Dept., ultimately as assistant
manager; is that right? A. Yes.

And I think in 1923 you went to Golds Hosiery
Mills, manufacturer of men's hosiery, 1926
manager and buyer in the Hosiery Dept., and
remained in that position until 19317

A. Yes.

In 1951 you went to Holeproof as sales
manager, first in Melbourne, and in 1938 in
Sydney, as manager as Holeproof's Sydney
officey A. Yes.

You were in charge of plant manufacture, both
fully-fashioned circular hosiery, and for
Holeproof Mr. Wainberg used to do the dyeing
for that firm and in that way you met him at
that timei A. Yes.

In 1940 you left Holeproof and until 1948
were with the Underwear and Hosiery Dept. of
D. & W. Murray: A. Yes.

And it was in 1948 you Jjoined Stirling Henry
Ltd. as, first, llelbourne Manager, and then
later moving as I have stated® A. Correct.

The business of Stirling Henry Ltd.. “Then you
joined it, was bthat of textile manufacturing?
A. That is right.

And before lMay 1955 did Stirling Henry Ltd.
Manufacture stockings? A. No.

They did not manufacture women's stockings:
A. No stockings at all.

(Ex.A shown to witness). Will you have a
look at the letter of 10th llay 1955, p.l.
You have seen that letter before” A. I have
seen that letter, yes.

And following on that letter are you able

to tell us what steps were taken by the
company, Jjust in a general way? A. Following
on that letter, after the interview with lir.
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MR.

Wainberg, with Woolworth's representative,
Mr. Wilson, Mr. Wainberg spoke to me with
reference to the manufacture of hosiery.

Do not tell us what Mr. Wainberg told you,

but what action did the company take as

regards plant and machinery or building, or

anything like that? A. The company took

action to obtain machinery from England

straight away and commenced negotiations for

a building to house that machinery. 10

And they subsequently went on and erected the
building? A. That is correct.

And then they subsequently obtained the machines
from England? A. They did.

And, just shortly, what machines did they get?
A. They got four header fully-fashioned machinery
from llella Bromley.

How many: A. They came in in batches of six,
24 in the first issue.

Look at p.5 of Ex.A. There is the agreement of 20
50th November 1955. I think you are familiar

with that agreement under which Woolworths were
going to lend £45,0007 A. &45,000. I am

familiar with that, yes.

And, following on the making of that agreement,
what action did the company take? A. The
company ordered further machinery from England.
(Objected to.)

MEARES: If they ordered it, it depends, I
suppose, on some document’

U
C

HIS HONOUR: T imagine it would, but does that

MR.

make it inadmissible.

MEARES: Yes, I submit, without any question.
If there is an order or something, then the only
evidence that can be given consistent with the
order is to produce the document. I am not here
to take technical objections but 1 am mildly
interested, if I can put it that way, as to
this advance of £45,000, as to when the first
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24 and the second 24 machines - I think that
was the totality - were in fact ordered.

HIS HONOUR: Can you give the precise date?

MR. BOWEN: I can give the dates of deliveries.
These are in the admitted portions. As to
the dates of the orders, that would have to
be obtained.

MR. MEARES: I will accept this from my friend,
if he gets them, but as long as he checks.

Mik. BOWEN: . What happened, did you get any
machinery from England? Did any arrive to
you, or noit%? A. Yes.

Q. And what happened tec it

HIS HONOUR:
objection.

I am not upholding UMr. lleares's

MR, BOWEN: I was only trying to get a bit of
background, Your Honour.

WITNESS: There were a further twelve machines
canme.
MR. BOWEN: A further twelve machines? A. Yes.

At a later date, another twelve on top of them

came in, making a total altogether of 43
machines.

h Q. Can you recall what happened with those? Did

they go into production or what happened to
them? A. They came in in batches of six and
were put into operation as soon as each six
had been erected.

Q. Then would you just tell us what staff is
necessary to operate the hosiery mill?Y Yhen,
at that time, what staff did you have to getl
together?
one knitter for six machines, and I could
not at the moment tell you the exact number
of mechanics, and then in the finishing end,
where you have to have the seamers, pre-
boarders, pressers, dyeing, grading, pairing
and boxing, I could not give you the actual
number of those euployees that were required.

A. We had to get together knitters,
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48.

But you had to gather those classes of
employees? A. I had to gather all those
classes of employees.

And you did that and when would you say you
were in full production with all 48 machines?
At what time? A. I would have to check that
but it would be somewhere, I would think,
late in 1957.

For the initial period you were the merchandise
manager and you therefore dealt with the
question of the contracts for the sale of the
stockings; is that right? A. I did.

And the price specified in that letter of 10th
May 1955 which I showed you was initially

71/~ per dozen for 30 denier and 79/- for

15 denier, 60 gauge, with a reduction
suggested after six months. In fact, what

was done? A. The first prices that were
charged were in accordance with this letter of
71/~ and 79/- but, some date later -~ I could 20
not say for certain when but I could get the
actual date - negotiations were entered into
and prices came down not quite as much,

due to the fact - (Objected to).

MEARES: I have here, if it is any assistance

to my learned friend and the Court, our

records showing when prices changed, right

from the coumencement until the end, and I

have had it done in the dozen form and if

ny friend, after having a look at it, agrees 20
with it, it might save us both a lot of time.

HONOUR: You might consider that, Mr. Bowen,
during the adjournment

BOWEN: Yes, I will consider it.

HONOUR: If we can have the precise evidence,
then imprecise evidence would not assist.

BOWEN: In fact, in the details in the
correspondence, 1 have pinpointed most of them.

HONOUR: I think Mr. lMeares is at least

implying not completely. 40
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49.

BOWEN: That may be the suggestion, Your
Honour. I was just trying to develop the
course of events, more in a quick and
narrative form rather than out of the
mouth of this witness, the precise dates.

Would you look at p.92 of Ex.A. Is there

a letter on p.91 dated lst August 1962 from
Stirling Henry to Woolworths saying "It
attaches the sheet which is self-
explanatory"? That is a letter which you
wrote and signed to Woolworths, is it? A. It
is.

And did you prepare the list of dates and
changes of prices and other information on
the attached sheet? A. I did.

And does that set out correctly the various
changes from time to time? A. It sebts out
the correct changes in price, yes.

In price from time to time?

From the start of production up to January
196%7? A. Correct.

You will notice on that sheet that mesh
figures start in June 19617 A. Yes.

Could you just explain why don't they appear
before that date? A. Prior to that we were
making 15 denier on 60 gauge machines and

30 denier, which is Captivation, on the 51
gauge machine, and Woolworths informed us
that they ~ (Objected to)
There was a conversation? A. A conversation.
Do not tell us what it was about at the

moment.
A. 1 was present at those discussions.

Can you tell us when they Look place, about
the mesh? A. I would have Lo refer to the
file.

Leave them for the moment, and tell us what
happened and when. I will ask you about
those conversations later. A. I could not

A. Yes, in price.

Were you present at those discussions?
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give you when, the date, until I referred

to the notes, because I could not be expected
to remember the dates of all these
conversations but we were asked to -

Do not give us the conversation yet. Just
tell us what you did. A. We made mesh on
some of the machines that we were making
Captivation on. ‘

On the Captivation machines? A. That is

correct. 10
They were 51 gauge? A. They were 51 gauge.
Before you could make mesh, what had to be
done to those machines? A. They had to be

altered and different parts used for the
manufacture of mesh.

Did you have all or some or none of these
necessary parts herev A. We had some
necessary parts here and we had to secure
extra parts from England.

To convert in order to make mesh? A. To 20
convert the machines in order to make mesh.

You have told us these were price changes
from the time you first started production.
Can you also tell us whether you sold all
your production to Woolworths Ltd. or whether
you were selling to other buyers? A. We

sold all our production to Woolworths.

I want you, if you would not mind, to tell us
what is denier and what is gauge? A. Denier

is the thickness of the yard. 15 denier 40
is finer yarn. 30 denier would be approximately
twice the density and as the denier increases

in number so it increases in weight. Gauge

is the gauge of the machine and 51 gauge is
equivalent to 51 needles to every two inch;

60 gauge is equivalent to 60 needles for

every two inch. On the 60 gauge we get a

much finer stocking than you do on a 51

gauge .

As you produced and sold to Woolworths, what 40
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HIS HONOUR:

IVIR -

Q.

51.

happened regarding ~olour and size and that
type of thing, with your orders? A. Ve
received orders from Woolworths giving us
the colours and the sizes required and the
guantities required in each colour and size.
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A1l this related to the contracts which had Evidence

been placed? A. They were porbtion of the

contracts that had been placed. No.4

Which were current: A. Yes. Adrian Johnson
Stopford

These contracts being for periods from time Zgg December

to time? A. Correct. 2 .
Examination

In the first instance, what was done about (Continued)

Were they charged for, or were

they inclusive? Was the price inclusive of
that? A. May I ask a question? Packaging -
do you mean outside packaging or the normal
packaging of the stockings themselvesy They
are packed in envelopes and then in small
boxes and then they go into cartons, the whole
of which is called packaging. The envelopes
and boxes were secured by us and paid for by
us, the cartons were secured and paid for

by us and we charged the cartons to Woolworths.

packages’

Q. How many packets in a cartony A.
Approximately 40 dozen stockings. They were
packed in half dozen boxes, Your Honor.

BOWEN: Q. And in the initial period there

was no question of 27% A Terms were net, 7

days.

There is another phiase that is used occasionally

of "transfer" in relation to stockings: What
does that mean: A. Transfer is a paper transfer
that you put on the welt of the stocking by

hot iron, which indicatecs the size and the
maker's number and the gauge of the stocking.
This is so you can see it through the cellophane
or polythene bag, whichever it 1s enclosed in.

And these names that were put on - l'airy Web
and Captivation - could you just indicate
to what they applied and how they came about:
A. Fairy Web and Captivation were Woolworth's
names, and the design of the envelopes for
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those names were supplied to us by Woolworths.

Both Fairy Web and Ceptivation?
Web and Captivation.

A. Both Fairy

Could you tell us the order of events in
producing a stocking. It is first the knitting,
and then up to delivery to Woolworths. A. There
are four heads on a machine and the fully-
fashioned sbtocking is knitted flat - it is

not circular - and the machine is adjusted to
narrow the stocking down at the calf, which
gives it the name of fully-fashioned, and

comes down and narrows again at the heel of

the foot, and shapes the foot. The stocking is
then finished off and it goes through for
inspection first and then it is seamed.
has to be seamed right through.

It

When is that seam pubt on? A. After the knitting.
Knitting has a separate section, the finishing
section, and then it goes for pre-boarding,

for dyeing.

to be

Pre~board? A. Yes.

pre-boarded.

Nylon hosiery has

What does that mean? A. Nylon is set. It is
more or less a setting process. It is
applicable to nylon and not applicable
pure silk. And then it is dyed, dried
pressed again, it goes through then for
examination, grading. By grading you have to
see that the stockings, when they are graded
and paired to the right length, that the
height of the heel in both stockings is the
same, otherwise in a pair of stockings you
would have a woman walking along with one
heel at the back higher than the other; that
is the reinforcement of the heel. From there
it goes for boxing - I should say for packing
in envelopes and then into boxing.

to
and

I want Lo ask you about mediums. What is

this phrase used for? A. lediums are
stockings that have some slight flaw in them
that does not appear in the panel of the
stocking and they, therefore, have some slight
flaw. There might have to be a little mend in
the toe or the foot or in the welt. Though no
flaw appears in the panel of the stockings,

10

20

50

40
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55.

you make a grading of mediums and they are

. s0ld at lower prices because they cannot

Qe

be sold as first quality.

When you say the panel, you mean the part
that shows? A. No. The panel of the
stocking is the full nylon part of the
stocking minus the welt and the reinforced
foot and heel.

With mediums, you would always get some
mediums in a run of production, or what

is the general position? A. Well, you
must always get some mediums in the run of
production. It would be a manufacturer's

wish and godsend if they could get production

without any wmediums.

This applies to all manufacturers, does it?

A. It applies to all manufacturers.

There is a reference from time to time to
seamless, competing with fully-fashioned
seamed.
of the difference?
a different type of machine.
cylinder.
like a stove-pipe.
narrowing in them.
the nylon are pressed into shape.

It is a

There is actually no

They are pressed at that stage into shape?
A. Yes.

If you buy machinery and equipment for fully-
fashioned seamed stockings, can this machinery

be converted to make seamless stockings?
A. No. Only by boiling it down for scrap
and re-building from scrap.

(Further hearing adjourned until 10 a.m.

on Wednesday, 8th December, 1965)

Could you just give us an indication
A. Seamless are made on

They are knitted in circular form

They are pre-boarded and
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ADRTIAN JOHNSON STOPFORD
Sworn previously - on former oath:

MR. BOWEN: Q. You appreciate you are on your

Qe

former oath? A. Yes.

Would you tell us who, during the period from
1955 onwards, have been the main manufacturers
of stockings in Australia? A. It would be
Hilton, Holeproof, Prestige, Beaumonde, Kayser,
Kolotex, and a number of smaller ones.

And these manufacturers - we have seen that 10
Stirling Henry Limited was tied by the
agreements in evidence to Woolworths? A. Yes.

As regards the other manufacturers, did they
have proprietary lines, or what did they do¥
A. They had proprietary lines as well as
supplying other styles.

And the proprietary lines, how would they be

put out in the trade? A. Proprietary lines

would be marketed through the different stores
under the manufacturer's own name. 20

It might be through Myers or David Jones’
A. They are the main departmental sbores in
the city and country and suburbs.

As far as, say, Woolworths and Coles were
concerned, what is the practice throughout

this period, that they would stock some
proprietary lines? A. They did have proprietary
lines on their counters, yes.

But apart from that, you told us yesterday
that the Failryweb and Captivation were 50
Woolworth's own names? A. Own names.

And what was the position as regards the main
manufacturers during this period in respect
of, say, Woolworths selling stockings under

a Woolworths' name; were they in this

trade at all or outside it, or what was the
position: A. I would say that they would
supply Woolworths under their Woolworths'
brand, if they had stock available.
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Q. That is to say, surplus to their proprietary
line? (objected tog

Q. There is a phrase that is used in some
places called averaging; could you tell
us what that is in relation to manufacture
of silk stockings® A. Well, averaging
wogld be to enable a manufacturer - (objected
to).

MR. MEARES: As I understand my learned friend's
opening, there was an obligation upon
Woolworths to pay for these stockings a
price which my learned friend says is
equated on a consideration of three factors,
as I understood him, first of all profit to
Stirling Henry -

I do not

MR. BOWEN: That is one of the factors.

think I put that firstly.

MEARES: Secondly the mark-up to Woolworths
and thirdly the market price. I submit,
with respect, this guestion as to averaging
has 1little to do with any of those three
aspects, unless it is led on the question
of market price.

OIS HONOUR: I think it is being asked of him
as an expert to explain a technical term
used in the silk stocking industry. You are
giving the question too much importance.

MR. MEARES: I may be and I may not be, bud,
with respect, we have no need to go into
technical terms unless they are relevant.

if it is
I think it

HIS HONOUR: I will admit it;
irrelevant I will ignore it.

may be relevant.

MR. BOWEN: Q. Would you bell us in this btrade
what is meant by averaging? A. The term
averaging price is generally considered
when a mapufacturer sells a portion of
his production abt normal full price and
he has a surplus of production, that he
either has to discontinue manufacturing
after that or sell at a lower price,
and by taking the quantities that are
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56.

sold at a lower price with the quantity

sold at a higher price, he gets an

average price for a certain type of stocking.

And if you do not have a full production of

100%, well, your overhead, it has to be

portion of that production you are making.
Whereas, if you have full production then

your overhead is pretty evenly - it maintains
your profit rate on that portion of your
production that you are selling at full price. 10
By carrying some of the overhead? A. Yes.
There were, from time to time, meetings
between representatives of Woolworths and
Stirling Henry to fix prices for the period
looking forward? A. Yes.

Whether it was originally 12 months then six
months, I think you had quarterly meetings to
fix it at three-monthly periods in the latter
part of this period? A. That is correct.

Now who would ordinarily be present at those 20
meetings to fix pricest® A. Firstly, Mr.
Cooper from Woolworths.

And you from Stirling Henry Limited? A. From
Stirling Henry Limited, and then if there was
anything more contentious that we could not
arrange, other people from the companies came
in. Mr. Wainberg would be brought in and
latterly Mr. Miller, Mr. Millist and Mr. Kelly
from Woolworths.

I want to take you to the period 15th March 30
1961; do you recall there was a meeting of

this type around about that time? A. We had

a number of meetings around about that time.

You have difficulty in giving precise dates
of precise meetings from your own unaided
recollection at this time: A. I would not
say wmy memory would be reliable now, to go
back four or five years and say exactly
what took place.

Did you make any note of what took place at 40
these meetings: A. I did make a note of
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what took place at these meetings.
What procedure did you follow? A. On prices,
I made rough notes at the time.
At the time of the discussion? A. At the
time of the discussion.

You jotted those down:y A. And if there was
some more important point. I thought was

more important, I would make a short note

of that and as soon as possible after the
meeting, I wrote a report of the meeting

more fully, setting the prices and the
different points that occurred at that meeting
out.

And in the main those you wrote out in your
own hand?Y A. I wrote out in my hand. On a
couple of occasions I dictated them.

On a few occasions, I think you came in and
dictated notes and they were typed: A. Yes,
I did.

After the notes were completed, I think you
followed a practice of reading them over and
signing them, did you: A. I read them in con-
junction with my managing director.

Where he had been present?
present.

Where he had been prescent, you also got IMr.

Wainberg to read them over for his recollection

of what took place at the meeting? A. Yes.

And he signed them, too?
well.

A. He signed them as

Do you have these notes?
the noves, no.

A. I have not got

‘‘hey are here. (produced) You told us you
made bthem when you rebturned to the office;
could you tell us a little more precisely how
this would occuriy A. Well, if there was
sufficient time when I returned to the office,
I made a note the same day. If not, the first
available occasion, the next day.

A. Where he had becn
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If you got back from long, extended meetings
in the late afternoon, it might be the next

day? A. Well, some of the meetings occurred
in the afternoon.

And if it was on a Friday, sometimes the
note may have been made on Monday? A. Made on
Monday.

Have you in front of you the record you made

of the meeting of 15th March 1961, recorded

in the way you have described; do you have that 10
there: A. Yes, I have it.

Can you tell us to the best of your recollection,
refreshed by that note you made, who was

present and what took place at the meeting?

A. At the meeting, there was Mr. Miller from
woolworths, Mr. Wainberg and myself from
Stirling Henry.

What was IMr. Miller's position®? A. I think
his official position would be Merchandise
Controller. I think he was Merchandise
Controller, Mr. Miller. Mr. IMiller stated
that Mr. Kelly said that it was his opinion
that there was no obligation over six months;
it was limited to six months, any obligation
of either company.

20

Mr. ililler said that at the meeting? A. lir.
Miller said that, which was not received by
us at all - (objected to)

Could you tell us what was said:¢ A. lMr.
Wainberg said that he denied that point
emphatically.

And what was said then; you can refer to your
notes? A. Mr. Miller said that future
purchases were to be made al regular market
value and these values to be assessed at the
prices Woolworths were able to purchase regular
merchandise and not based on clearance or

job prices. And then the discussion on

prices took place and the prices were fixed
from 50th September to the end of March 1962.
No prices were fixed up to the end of
September, first of all, and then from

40
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September to March 1962, and the proposed
prices from lst April, new prices from lst
April 1962.

Were also fixed’ A. Were also fixed.

What were those pricesy A. The price
until 30th September 1961, that is for the
three months July, August and September,
would be 60/2d4. for Fairyweb and 60/- for
Captivation, and from lst September 1961
to 31lst March 1962, both lines were to be
53/64.

That probably ought to be 1lst October,
oughtn't itv A. I think you are right.

I think it should be 1lst October. And then
from 1lst April 1962, both lines were fixed
at the same price of 58/6d., but there was
an alteration in the price for mediums.

That is from lst April 1962% A. Yes.

No end date specified? A. No end date
specified. It was mentioned that if necessary
that price would have to be reviewed again.

What was the price? A. 56/6d. That was an
alteration of 2/-d.

What occurred after that. A. Then the
discussion took place on the quantity that

we were producing, and Mr. Miller stated that
there would not be any difficulty in Woolworths
taking the total production of 15 denier over
this period as their requirements may not be
quite the same as the previous year, that we
may have to stockpile portion of these goods
until they called for them. The stockpile
could be of approximately 10 weeks' duration.
Then as regards 50 denier Captivation at the
present rate of consumption by Woolworths,

he considered that they could take our full
production anyhow but any falling off of
Woolworths' sales would mcan a slight
alteration in the number of dozens produced,
and if necessary we may have to stockpile
some 50 denier in the same manner as was
suggested for 15 denier.
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What else? A. Then Mr. Miller said that

he would prepare a plan showing an estimate
of what Woolworths' forward drawings would
be, and of course it was arranged then that
they would supply the necessary details
covering sizes and colours so that we could
have an uninterrupted flow of production.

Then I think there were further meetings;
on 24th March 1961 there was one, was there
not? A. That was a Friday, 24th March. 10

Have you got a record of that?Y A. I have a
record of that.

Are you able to tell from your record when
you made it? A. I made the rccord of this
one on the Monday morning, for the simple
reason that it was held fairly late that
FPriday afternoon, and in a lot of these
cases you got home very late for meals and
put it off till the next day.

Can you tell us who was present and what 20
happened at that meeting? A. Mr. Miller

and Mr. Cooper from Woolworths, and lir.

Wainberg and myself from Stirling Henry

Timited. ‘

What happened; what was discussed? A. The
FPairvweb 60 gauge was again mentioned, and

stated that full production could be consumed

by Woolworths, bub also that stockpiling would

be necessary for a period of eight to ten

weeks. ‘Mhen the question of 70 denier 50
Captivation cropned up, and Mr. Miller stated
that they considered that the approximately

750 dozen weckly that we were producing was
considered too high and the yearly surplus

over and above what they estimated their
requirenents would be was 12,000 dozen,

and Mr. Miller said they would not purchass
Captivation hosiery from any other supplier

until they had absorbed any possible production
of Stirling Henry. Then the discussion came 40
on the estimated surplus of 12,000 dozen,

and it was sugpested that 6,000 dozen of this
could be taken under the ifamous Maker brand

and at a price of 51/6d. and the balance of
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6000 dozen could be Laken in mesh, and we
agreed to arrange conversion of a certain
number of machines to mske mesh hosiery,

and we had to purchase further parts for

this conversion.

How many machines? A. Six machines.

Was there anything else dealt with then?
A. Only the price of Famous laker was stated
at 51/64.

Well, that is lower than the price which
had been fixed for 70 denier Captivation?

A, It was lower than the price which had
been fixed for 30 denicr Captivation and
lower than the price which had been fixed
for 15 denier. Famous Haker was a 15 denier
stocking, which would be made on 51 gauge
machine.

ind is Famous Maker Woolworths' name or
your name, or whati A. It is Woolworths'
name.

What sbout the price for mesh?Y A. The price
for mesh was given at 65/-d.
Only that the price

Anything else said: A.
to bz arranged.

for mesh mediums was

And was there any other comment on prices made:

A. Not at vhat meeting.

Would you Just look at your record there.
(Witness refers to notes). Not prices in
figures: A. I thought you were referring to
the figures.

I thought you referred to fipures.

here was nothing else saild at that meeting?
A. No.

Then there wac a meeting on 8th April 1961.
A. Yes.

And you have a record of thaty A. I have a
record of that.

It said the prices were subject
to market prices ruling for regular supplies.
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Will you tell us who was present and what
was said? A. Mr. Fleming from Woolworths
was present, and Mr. Wainberg and myself.

What was Mr. Fleming's position - he was

a director, wasn't he? A. No. They had so

many changes there that at different times

it was hard to keep up with them, sometimes.

He was Merchandise Manager of the Softgoods
Section, I think of the Textiles. I would

not like to be quoted as to what his official 10
position was at that exact moment.

That was your impression, was it?Y A. Yes.

And what was said at that meeting? A. lr.
Fleming said that he wanted to confirm
remarks made by Mr. Miller, that as far as
Woolworths were concerned there was no
moral obligation to Stirling Henry as
regards purchase of hosiery.

But there was no moral obligation?

A. No moral obligation, and that any alter- 20
ation in trading problems would be met by

six months' notice to be given by either

party.

What else was saidy A. Naturally, there

was disagreement. We disagreed. NMr.

Wainberg said that six months' notice, at

any rate, would be an insufficient time,

that under the present conditions in the

trade it would take at least three years _
to build up a clientele to absorb the 50
production of Stirling Henry. IMr. Wain-

berg suggested that perhaps Woolworths would
like Stirling Henry to sell some of their
production elsewhere, but this remark

was ignored.

What, to other customers: A. o other
customers, yes.

What reply was made to that: A. Mr. Ileming
atated there was no intention of Woolworths,

on Woolworths' part to make any aliueration. LU
He considered that production could be
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absorbed and would be taken as long as

the demand continued, providing that the
goods were delivered on the required dates
appearing on their official order.

What was said then? A. Then IMr. Fleming
requested - we had an order for 3,000

dozen Famous Maker brand - and he asked that
the delivery date be delayed. The orders
were given for May delivery, and four to

six weeks delay was requested. The official
orders we had with us, and they werec
produced and the alterations were made on
the orders.

On those orders, as he asked? A. Yes.

Anything else at that meeting? A. Mr.
Wainberg then raised the point of the

storage of these goods that had to be stock
piled, and Mr. Fleming said that he would see
if delivery could be accepted in their ware-
house providing that invoices were dated
according to the delivery requested on their
official order.

And that finished on that point? A. Yes.

Then I think there was a meeting of /th
June 19617 A. Yes.

Do you have a record of thaty A. Yes.

Who was present and what was said: A. The
same three, Mr. Fleming, Mr. Wainberg and
myself. Hr. Fleming opened again by saying
that Woolworths' obligation was limited to
six months and was only a moral one.

What was *the reaction to thatiy A. Well,
the same reaction as previously. We
disagreed on it. Then the production, this
was given as 1250 dozen 60-gauge, and lMr.
Pleming considered that the production of
60-gauge, 1,250 dozen weekly could be
absorbed, but remarked that stockpiling
was necessary over a period of approximately
eight to ten weeks. 51 gauge production
probably 750 weekly, and IMr. Fleming said
Woolworths would purchasce their total
requirements of 50 denier from Stirling
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Henry but this would not consume the

total production, and again that the surplus
of 12,000 dozen was estimated to be surplus.
It was absorbed in the same manner, the
Famous Maker brand, 6,000 dozen at 51/6d.
and 6,000 dozen of mesh stockings at 65/-d.

Was there anything said after on this question

of mesh? A. It was stated about the mesh

that the parts for the conversion of the six
machines were to be ordered and to be flown 10
out.

Prom where? A. From England.

And onything else? A. Production details

were to be given, roughly, size and colour,

so that there would be no interruption

to production, then it was stated about

prices that they would be arranged regularly
according to market prices ruling for

regular supplies and not subject to job or

special purchases. Then Mr. Fleming said 20
that any alteration to existing arrangements

could be made by six months' notice to be

given by either party, and Mr. Wainberg

objected again.

What 4id he say? A. As it would take, under
present conditions, three years to secure
a clientele to absorb production -

it was almost a repeat performance? A. Mr.
Wainberg then suggested that we should

endeavour to sell a portion of the 50
production and Woolworths to take the balance,

but Mr. Fleming disagreed with this.

Anything else?Y A. Then Mr. Fleming stated
it was not Woolworths' intention to make any
alteration, he considered that production
could be absorbed and would be taken as

long as the demand continued, goods to Dbe
delivered to the required dates appearing

on the official orders. Mr. Wainberg

again raised the question of deliveries 40
and Mr. Fleming said he would investigate to
see whether delivery could be accepted
providing the invoices were dated according
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to the deliveries on the orders.

Q. I think the next meeting was 1l4th June;
do you have a record of that? A. 14th June,
that is correct.

Q. Who was present and what was said? A. Ilr.
Kelly and Mr. Fleming were present from
Woolworths, and Mr. Wainberg and myself
from Stirling Henry.

Q. That is Mr. Kelly, the Managing Mirector?
A. Mr. Kelly, the Managing Director. Ir.
Kelly opened the meeting. lMr. Kelly stated
there was no legal obligation on Woolworths'
side and if we disagreed on this point that
it would have to be settled before any
further negotiations would be entered into.
He did consider that there was an ethical
obligation up to 50,000 dozen. Ilr. Wainberg
replied to that, that he did not know 1if

there was any lepgal obligation, as he had not

sought any advice on the point. Ir.

Kelly then said he had read the summary notes

that Mr. Wainberg had handed to IMr. Miller
on June 15th.
at the moment, and Mr. Wainberg asked hinm
what this document was. Mr. Kelly said it
was a copy of Mr. Willson's letter from
Stirling Henry, that is a letter of 10th
May 1955, and he also mentioned that he had
spoken to Mr. Wilson on the subject.

“~

. Of that letter: A. Yes.

Q. What was said then: A. IMr. Kelly said that
he d4id not consider that we should continue
to work two full shifts when other factories
wvere partly closed down. Well, there was a
long talk om that, and economical production
is only possible by full production.

Q. Qight throughout there were two shifts of
houw long cachy . ‘‘wo 1l2-hour shifts in
the knitting section; Tthe finishing section
covered. the two shifts production in one
shift.

HIS HONOUR: Q. One l2-hour shifty A. No,
one eight hour shifv, with actually a little
overtime if we got into a bit of a back log.

He also was reading a document
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MR. BOWEN:

60.

Qs In the finishing section?

A. Mr. Kelly stated the prices would be
reviewed every six months to arrange a
correct market price, and it was stated that
Woolworths would place orders for six months'
requirenents and as long as demand existed
would absorb the full production, and it was
said that Woolworths would give full
consideration to purchasing any excess stocks
at special prices.

What is that? A. If they did not take the
full production at regular prices, we would
have the opportunity of having consideration
of the excess stock being bought at special
prices, and Mr. Kelly said Stirling Henrys
had the right to offer production over the
50,000 dozen annually to any other client.
He also said they would absorb production
up to December 1961, and he considered they
should have better prices from us on account
of our working full time.

That is two shifts? A. ©That is two shifts.
He mentioned that they had been offered up
to 40,000 dozen at 45/6d. due to the
depressed state of the trade.

Were any details given as to the type of
stocking? A. Not at that time, but it was
taken to be against 15 denier stockings.

I think the next meeting was on 28th June,
wasn't ity A. Yes, 28th June.

Have you made a record of that? A. Yes. At
that weeting Mr. Miller and Mr. Cooper were
there from Woolworths and Ilr. Wainberg and
nyself from Stirling Henry. NMr. Miller gave
us the estimated requirements of Woolwortihs
to the end of December 1961, which were to
be mesh 4,850 dozen, Fairyweb, that is 15
denier 60 gauge; 15,000 dozen Captiva®tion,
51 gauge, %0 denier 8,000 dozen Famous lMaler,
51 gauge 15 denier, 3000 dozen and a further
aquantity of Famous Maker of 4,000 dozen,

51 gauge 15 denier, which we'e required for
their February Bonanza.
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What is a February Bonanza? A. Well, they
have sales at certain times of the season
and they used to call them Bonanzas. But
the latter quantity of 4000 dozen had to
be made before Christmas, delivered in
January, charged as February, as their
goods would not be required till February,
and the quantities of those requirements
were in excess of any official orders we
were already holding for goods.

The orders you were still holding were to
stand; these were additional? A. Yes.

On top of these quantities, Mr. Miller stated
that it was their intention to purchase

5,300 dozen hosiery from other makers.

Did he indicate what denier that would bhe?
A. No. ‘

What else was said: A. The next thing was
the discussion on prices, and it was stated
that the official orders on hand would be
at the existing rates, which were I'airyweb
60/2d., Captivation 60/-d. and Yamous lMaker
51/64, that was present prices at which the
existing orders which were held by us would
be delivered. New prices for the period
for Fairyweb were to be reduced to 56/64d.,
Captivation 60/~d., mesh 59/3d., Famous
Maker 51/6d., and they were to be operative
until %1lst December 19C1.

Do you recall, there had been a mention of
40,000 at 45/6d., I think? A. Yes.

40,000 dozen at 45/6d.. A. Yes.
It was not sugrested that that was the

applicable price: A. Woolworths, IMr. liller
said then that they had been offered 20,000

dozen at 44/-d. and 20,000 dozen at 45/6d. and

10,000 dozen at 40/-d.

Well, those were different fipuregs. A. They
were different to the 40,000 dozen at <vhe
previous meeting, at 45/6d.

Mr. Miller said bthat, d4id he: A. Yes.
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Did he indicate what gauge those were or
what denier: A. It was taken that they
were 15 denier.

And what was said about them? A. Then lr.
Wainberg objected to the purchase of goods

from other makers until Stirling Henry's
production was absorbed, and said he considered
Stirling Henry should have the first refusal

to meet special offers. We were then offered
4,000 dozen at a special price of 44/-d., and
we accepted that quantity.

4,000 dozen at 44/-d.7 A. 4,000 dozen at 44/-d.
Mr. Miller said that he would prepare a
contract covering the points discussed and
submit them by June 30th to Mr. Wainberg.

When the prices were fixed for the period up
to H1lst December at Pairyweb 56/64.,
Captivation 60/-d., was it suggested that the
prices ought to be for all that production,
45/6d4. or 44/-d.% A. No.

I think the next meeting which you attended
was one on 9th October 1961, is that righti

MEARES: The letter of 10th July 1961,
appearing on p.»>7 of Exhibit A, seems to be
the summation of prices ulbtimately agreed
on as a result of these numerous meetings
that you have been referring to.

BOWEN: I had better go to the letter of 10th
July with this witness. Could the witness
have Exhibit A, or could I supply a copy of
Exhibit A to the witness. (Witness shown
Exhibit A).

You see there a letter from Wooclworths Limited
to Stirling Henry Limited dated 10th July
19617 A. Yes.

Would you just mind reading that to yourself
for the moment? A. Yes.

Have you read thaty A. Yes.

10
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Q. Does that record really the result of the
discussions of which you have given us an
account, in fixing quantities and prices?
A. It does, with the exception that the
quantities have been increased. It was
originally discussed, Fairyweb 15,000 dozen
that was increased to 21,500 dozen;
captivation 8000 dozen, is increased to
10,500 dozen. The mesh remained the same.
The two lots of Famous llaker are the same.
The paragraph after those quantities -
(read).

Q. There is also a reference to "orders
totalling 2175 dozen 15 denier ladderless
mesh Fairyweb Tahiti tan are enclosed."

A. They were all the details, colour and size
details.

Q. That is not in addition to the order: A. That
is a reference to a contract that we had.

Q. Then there is a suggestion that on 2nd
October you had your next meeting to discuss
prices and requirements, is that right?

A. That is correct.

Q. I want to take you back for the moment to
the last four contracts listed there, the
first one is XN. T.B.A.; what does that
represent - contract 60947 A. The only thing
I would say that would interest us in that
regard was the 15 dcenier 51 gauge, the quantity
and the price. XN.T.B.A. is pogsibly their
reference number. I could not answer thatb.
A1l those first numbers as a rule are
Woolworths'! reference numbers, they have then
down the page.

FR. MEARES: XW. is *the prefix number and T.B.A.
is "to be advised".

MR. BOWEN: g. Then in bthe last paragraph of the
letter they repeat, as you have indicated
what had been said at the last one or two
meetings - (objected to; withdrawm).

Q. Would you go to the letter of 27th July 1961,
(p.46). This is a letter that you wrote
in reply to the letter of the 10th, which we
just referred tor A. Yes.
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You see thatyY A. Yes.

And you acknowledge receipt; I wonder if
you could just read the last two paragraphs
on the first page and then I will ask you a
question. (Witness reads letter). You
confirm the arrangement you made to meet

on 2nd October? A. On 2nd October.

And in the last paragraph of that page

you refer to being unable to secure business
elsewhere in view of the past history, if
that summarizes what you say in the letter?
A, Yes.

Is what you say in that letter there correct,
in accordance with the facts? A. It is
correct.

You wrote this? A. I wrote it.

Would you o Lo the letter dated 1lst August
1961. (p.43 of Exhibit A) That acknowledges
the receipt of your letter, which 1 have

just referred to; it expresses surprise’

A. Yes.

You remember that letter?Y A. I remeuber
that letter.

You wrote a reply on 9th August 1961,
which you signed. (pages 49 and 50 of
Exhibit A)Y A. Yes.

If you read the last paragraph on the first
page, you say bthat is correct as far as the
facts stated in it are concerned? A. Yes.

And then the last »naragraph sets out what
vou say was the position regarding the 25747
A. About the 25%

Do you reccall the letter of 12th September:
A. Yes.

That was a special order, was it?Y A. That
was a special purchase, which was of fered.

i special purchase which was oifered to you
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and which you had accepted? A, Had accepted. In the Supreme
] . Court of New

Now I think there was another meeting on South Wales

9th October 1961; do you have a record of e

it? A. Yes. DPresent at that meeting were Plaintiff's

Mr. Cooper, Mr. Wainbery and myself. Evidence

What took place there? A. IMMr. Cooper told us No. 4

that Woolworths required a line of fully- )

fashioned hosiery to sell at 5/11d. to meet Adrian Johnson

compebition from Coles. It was intended to Stopford

reduce Fairyweb to this price as soon as 8th December

the stock position was in owrder; they 1965_ .

expected this to be early in February 1962, Examination

and Mr. Cooper stated they were able to buy (Continued)

60 gauge 15 denier at 48/6d. a dozen and

51 gauge lower, at 45/6d. and 44/6d., 30
denier, 51 gauge, that is Captivation, was
still available; it was available at 56/64d.

He said that? A. Yes.

What else was said: A. lMr. Cooper then

stated that it was Woolworths' policy that
prices would cover cartons and would be subject
to 21% cash discount.

What was the reaction to thaty A. Well,
naturally, cartons and cash discounts, they
mean a reduction of your profit position,

and after discussion we finally agreed that
cartons would not be charged, bul we could not
agree to the 21% cash discount, and at that
time payment was made neuvl 7 days and we
suggested that that should be extended to nett
50 days. And then the discussion went on
prices. Mr., Cooper said Woolworths were
prepared to pay after the completion of the
present contracts, that weant bthe new contracts,
Fairyweb at 50/-d., Captivation at 56/6d. and
mesh at 59/3d. The medium prices were also
quoted at 40/- for Fairyweb, 42/- for Captiv-
ation and 44/- for mesh.

Those are madiums: A. Yes. iAnd then it was
arranged that conltracts from January to
March 31lst would be forwarded, and the
quantity agreed upon was Fairyweb at 12,800
dozen, Captivabtion 6,000 dozen and Mesh
1760 dozen.
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Those prices you told us were to run on
from 1lst Januvary in the same way as those
quantities you have Jjust given us run
January to lMarch 31lst?Y A. Yes.

I do not think you stated the period for
the prices: A. After the completion of
the present contract, it would be for the
new contract.

With no limit on the other end? A. No.

What else was said? A. And then there was 10
the contract No. 6094 for 4000 dozen IFamous

Maker at 51/64., would be satisfied by

delivering 4000 dozen Fairyweb at 51/64d.,

delivery of that was to commence after the
completion of a contract we werc holding

for 21,500 dozen Fairyweb.

That was really a substitution for a contract

you already held for Famous Maker? A. That

was a substitution of the 4000 dozen of a

contract we held, yes. 20

What elset A. And Mr. Cooper said they

would require some extra quantity of Fairyweb
and Captivation for delivery up to Christmas
1961, and the quantities given were 13500
dozen Fairyweb and 3000 dozen Captivation.
And they were at what price® 4. At 50/-
and 56/6d.

Being;, the new pricesty A. New nrices.

A Christmas order; anything clse: A. And

we also said that we have a further quantity %0
of 500 dozen mesh available.

I do not think I need take you to the letters
that followed on that. Now, I want to take
you Lo part of Exhibit A, the letter of 1lst
IMarch 1962, which appears on p.65. Would you
Jjust look at that letter? A. Yes.

That is a letter which you wrote to Woolworths
on lst Marchy A. Correct.
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Do you have any record of that meeting that In the Supreme

that refers to:y A. No, there is nothing Court of New

of any contentious nature. It was only South Wales

fixing quantities. e
Plaintiff's

I think there is a letter that follows it, Evidence

at p.66 of Exhibit A, from Woolworths Limited

to Stirling Henry's Limited, which confirms No.4

those quantities and also gives the prices, . -

showing the prices were unchanged: A. That g%g;;grg"hn“on

is correct. 8th December

And then if you would look at the second %ngination

page of that letter, the btop paragraph’ (Continued)

A. Yes.

It reads "We are endorsing; these contracts
as being fully covered and feel sure you
are pleased that we havce exceeded the
quantities contracted for and kept your mill
working to maximum capaclty." At this time
in 1962, had there been any falling off in
demand by Woolworths for the lines in total?
A. No, our production was being taken up.

And what was the position onwnrds, 1962,
1963, until the break came; was the demand
varyingi® A. The demand was sustained. 1
refer you to p.74 of Exhibit AY A. There is
no page between 72 and V7.

Perhape we could hand you another copy of
Exhibit AY A. Yes. (Copy of Exhibit A
handed to witness). In reply, you have
stated in the third paracraph "We are indeed
rleased that your sales, as you mention,
exceeded our production capacilty but we
never doubted your selling poltential which
must be censiderably increased by the fruits
of your constant expmnsions, and it certainly
confirms our previous contentions." You
make comment on prices, which they had
commented on in the letter of the 9thy

A. Yes.

Can you make any comment on that, the
relevance of the mark-up in the price that
was arranged between the partics

A. The comment referred to their paragraph
where they said in their letter of the 9th
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Pl

March that ".....in the near fubure when you
may have to accept the fair market price,”
and we pointed out that we had been offering
an' equitable price and we qualified that by
pointing out the rate of profit that
Woolworths were able to get on the prices
that we were giving them in comparison with
the selling prices that they were offering in
their store.

In this trade it is customary for stockings 10
to sell at 6/11, 7/11 - never at the round
shilling? A. It has been the custom to

sell stockings for many, many years at 2/11,

3/11, right up, always on the elevenpence,

with the exception that sometimes it is 12/64.,
but recently there has been a slight alteration
in it.

Because of decimal currency being fore-
shadowed? A. Prior to that. “here was a 5/6d.
price which formerly was not in the trade. 20

And as far as negotiating the price between
manufacturer and retailer in relation to,

say, 8/11, 7/11, 6/11, there were certain
recognised supply pricesi A. There were

certain recognised supply prices that were
necessary to give the retailer the profit

margin that he demanded. For instance, a

5/11d. stocking would normally be purchasable

at 48/~ per dozen - (objected to; admitted
subject to objection). %0

And what about at 6/11, 7/11% A. At 6/11 it
would be purchased at approximately 56/-d.
Giving what sort of a mark up:? A. 50% mark-
up.

And, of course, one can negotiate a different
figure from thaty A. Yes, that was the
recognised price for selling at those retail
prices.

MEARES: I object to this evidence on the )
same basis. 40
BOWEN: Q. From 1955 onwards to 1967, was that
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the position, or was there some earlier
period you are speaking about, or what was
it? A. No, it was the same except for the
period when price control was on.

Q. Would you mind looking at the letter of 3rd
May 1962, which maybe the next letter in
Exhibit A? A. Yes.

Q. That is the letter from Woolworths to
Stirling Henry Limited. In the first
paragraph it says "We are prepared to give
you contractsS......" That 48%, is there
anything magic in that? A. That was the
figure that Mr. Cooper said that his company
asked to show, 48%. (Page 75 Exhibit A).

Q. Where you have got 1lld., it is not always
possible to get a precise 50%, is that so?
A. No, it is fractional, a tolerance.

Q. And then in the last paragraph "As we indicated
to you our main opposition dropped the price
of 15 denier mesh perfects from 7/11 to 7/64.
a pair and 15 denier plain perfects from 5/11
to 5/6d. a pair on 23rd March. If we decide
to meet these prices we confirm your willingness
to lower your costs immediately to permit us
to maintain our mark-up margin of 48%. So far
they have not dropped the price of 50 denier
from 6/11 a pair, but the same will apply
to this line if we have to drop the price.”
Do you see that? A. Yes.

Q. I think I would ask you first whether you had
expressed the willingness to lower your costs
to permit them to maintain the mark-up if
that drop occurred? A. Not in the sense of
expressing willingness. We would be willing
to discuss the position.

Q. Tell me, as regards that drop that is suggested
there, I think you made some check of Coles'
figures? A. Yes, the mesh perfects according
to our check were not reduced to 7/6d. There
was some mistake as to date. We purchased at
Coles and still have the invoices.

MR. BOWEN: Q. Would you look at the letter of 26th
July 1962, a letter from Woolworths to Stirling
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Henry at p.80 of Exhibit A. “That fixes
quantities and prices, the price for the 15
denier and 50 denier being unchanged for that
period from the previous period. You have no
record? A. I did not take any note of meetings
because the only things that were discussed
were practically quantities, ultimately
confirmed by contract.

Then I take you bto a letter of 2nd November
1962, which appears at p.84 of the Exhibit, a
letter from Woolworths to Stirling Henry
fixing quantities and the prices. You will
notice the 15 denier price, which formerly
was 48/9d. was down to 46/6d. The 56/-d. for
the 30 denier was uncharsed? A. Correct.

10

You have no record of your preliminary discussion
on that occasion?Y A. No. It was dependent on
that decrease of price of 5/6d.

The retail selling price having dropped to 5/64.
for what type of stocking? A. For the 15 denier
60 gauge.

20

‘As a result, the price between you and Woolworths

dropped to 46/6d. What mark-up does that give?
A. About 42%.

I take you to a letter of /th March 1965, p.86.
That is a letter you signed stating quantities
and referring to discussion between yourself
and Mr. Cooper of 13th February. You have no
record of that particular discussion at all?

A, No. We wrote that because at that meeting
the terms were changed to 24%, 30 days.

But the prices of 46/6d. and 56/-d. remained
unchanged® A. Yes.

This appears in a letter of 12th larch, at
p.877 A. Yes.

Did you make a memorandum of a meeting on
24th July 19637 A. Yes.

Who was present? A. Mr. Cooper and myself
commenced the meeting, and later I asked Mr.

Wainberg to join us. 40
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Can you tell us what happened? A. The reason
for that was a further reduction in price
mentioned of Fairyweb 15 denier 60 gauge,
reduced from 46/6d. to 44/-d., and mesh froum
66/6d. to 63/6d4., to be effective for the
contracts from October lst. Captivation
remained at 56/-d., unchanged.

That was the suggestion? A. Of Mr. Cooper.
A. There was no
They were fairly

What about quantities?
discussion on quantities.
reasonable.

How many Fairyweb? A. 12000 dozen.
Captivation? A. 4000 dozen.
then 1500 dozen.

The mesh were

You mentioned a difference between you and Mr.
Cooper developed on the prices for Fairyweb
Xes%. You then called in Mr. Wainberg?

- eS.

What happened then? A. It was suggested
instead of taking the whole they meet us part
way. Instead of giving us 46/6d. down to

44/-d. it should be 45/3d.; and with reference

to the mesh, instead of coming from 66/6d. to
63/6d. it should be 65/-d.

What happened?

us as near as possible by the 3%0th July.
we arranged the next meeting would be held in
October.

You wrote a letter of the 1lst August, Exhibit
A p.91, attaching a list of calculations -~
from Stirling Henry bo Woolworths? A. Yes.

. In this schedule you set forth over the

period of your production and supply to
Woolworths from the beginning the changes

in price, changes in the retail selling price
and the retail profit mark-up? A. Correct.

Then you compared that with the proposed

A. Mr. Cooper was not prepared
to accept our suggestion and said he would have
to confer with Mr. Millist and he would advise
Then
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alterations suggested by Mr. Cooper and the
retail mark-up which they would give? A. That
is right.

Is that 56/-d. for 30 denier selling at 6/11d.
48%% A. Selling at 6/11d., it is normally looked
upon as a price to show approximately 50%,

but to be nearer correct we marked it approxi-
mately 48%. It is 48 point something.

That was followed by a meeting of 2nd August
1963. Did you keep a record of that? A. Yes. 10

Would you tell us who was present and what

took place? A. Mr. Millist and Mr. Cooper from
Woolworths and Mr. Wainberg and myself from
Stirling Henry. The meeting was arranged
because we had not received any word from
Woolworths as regards the suggestions by Mr.
Cooper and our alternative suggestions. At
this meeting Mr. Wainberg pointed out how
Stirling Henry prices had been regularly
reduced by Woolworths since the inception of 20
the agreement, and particularly since 1961,

and that letter of the lst August was handed

to Mr. Millist showing the reduction in

prices paid to Stirling Henry and at the same
time increasing the profits of Woolworths.

That is the letter I just referred to?¢ A. Yes.

It was also pointed out that such things as

terms and packing costs had been altered and

they resulted in benefit to Woolworths, ‘
reducing the yield to Stirling Henry. It was 30
mentioned originally cartons were chargeable and
payment of a 7-day nett basis. Alterations

had been made at different times so that

cartons were now free and payment went from

7 days nett to 30 days nett and then to 24%

7 days and finally 24% 30 days.

Was anything said about market price? A. Mr.

Cooper then said that due to the present

condition he was being offered lower prices

than they were paying Stirling Henry and he 40
said he had been offered only last week prior

to this meeting 15 denier 60 gauge at %9/64.,
because the manufacturer mentioned to him

that he wished to keep his plant going and so
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prevent machines deteriorating through non-
usage and rust. I said that the original
idea was to sell to Woolworths at reasonable
prices and not distressed prices. Mr. Cooper
pointed out that distressed prices were
possible as when manufacturers - I withdraw
that. I pointed out that distressed prices
were possible as when manufacturers had many
outlets for their production on branded and
unbranded sales which permitted them to
average their selling price.

Mr. Wainberg then stated that at regular
quarterly meetings with Mr. Cooper, Mr.
Cooper regularly drew our abttention to the
alleged calling off in popularity of fully-
fashioned hosiery and the fact that they could
purchase elsewhere at lower prices than we
were selling at.

We had at this time been short of final
orders giving colour and size details. We had
had to make many contacts with Mr. Cooper so
that our production could keep on without
interruption.

Q. That was pointed out to Mr. Cooper? A. Yes.
We also mentioned that at that time we made
a check and we had found that gquite a large
number of stockings on Woolworths' counters
in their different stores had brands on thenm
that were not supplied by us.

MR. MEARES: I do not think there will be any
issue about this, that we were selling other
stockings.

HIS HONOUR: We will have the evidence.

MR. BOWEN: Q. How could you tell? A. On the
transverse welt of the stocking is the maker's
number which is given by Woolworths to
different manufacturers. Besides that, there
was the gauge of the mesh and the denier and

the size. The number given to the manufacturer

indicates the manufacturer concerned.

Q. They had been taking your full production?

A, They were taking our full production at this

period but orders were not coming in
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sufficiently large enough -

In spesking of orders, what do you mean -

orders were not given? A. The contracts

are for total quantities. The orders give

us that details of colour and size and

delivery date. We have to have those orders

early so that the correct size range can be
knitted on the machine, and also we have to

have the colours so that these goods come

through and there is continuity of work in the 10
finishing section.

You were saying that these orders had not been
coming forward prouptly and a check on their
stores showed they were selling other manu-
facturers' lines? A. Yes.

What else was said? A. Mr. Cooper admitted
that they were buying stockings elsewhere.

Anything else? A. Then Mr. Wainberg reiterated
that we could not reduce the price any further
than he suggested to Mr. Millist on 24th July, 20
that it would be necessary to have a word with

Mr. Kelly and let us know early this week of
their decision.

I take you to Exhibit A, a letter of 1l2th
August which you wrote to Woolworths,. It is
p.94. Do you say that you wrote that letter?
A. Yes.

You are asking for these orders and suggesting
the next meeting for the first week in October?
A. That is right. 50

Was that written before or after the meeting
you just told us about? (question withdrawn)

There was a meeting on 12th August? A. There

was a meeting on 12th August, yes. At the

meeting on the 12th August Mr. Millist and

Mr. Cooper were present, and Mr. Wainberg and
myself. At that wmeeting Mr. Millist said that

he had changed his mind, he was only prepared

to pay us what they call market prices, which
according to him at the present time were: 40
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15 denier Fairyweb, 41/-d.; 30 denier
Captivation 48/-d.; 15 denier Mesh 48/-d.
And these would take effect from 1lst October
1963.

Mr. Millist then said that if we
considered that these prices were not
economical he asked us to supply them with
an auditor's statement of cost. DMr. Wainberg
stated the prices were not acceptable and he
also rejected the idea of giving Woolworths
details of our internal business. IMr.

Cooper then stated that his purchases and
deliveries during 196% from other mills were
approximately: 15 denier, 15,000 to 18,000
dozen, and from 7000 to 8000 dozen similar
lines at distressed prices Mr. Millist was
going to notify us in writing within a day or
so after this meeting of his suggested prices
at 41/-, and 48/~ for the two other lines.

Those prices compared with your prices in
what way? A. They were considerably lower.

30 denier Captivation 56/-d. compared with
48/~., 15 denier, Mr. Cooper's suggestion
was 44/~ and Mr. Millist, 41/-. For 30
denier, Mr. Cooper's price was 56/- and lMr.
Millist's 48/-. For 15 denier mesh, lMr.
Cooper 63/6d.; Mr. Millist 48/-d. Would
you look at Exhibit A, p.95. There is a
letter from Woolworths to Stirling Henry

dated 13th August 1963, signed by Mr. Millist.

The first part just sets out a record of
Woolworths' view of the 1961 agreement. At

p.2 they say "We have advised you that we wish

to operate on this basis and that our assess-
ment of the current market price of hosiery
being supplied by you was =" Then they

have stated those figures you have given us
from the meeting put up by Mr. Millist.

Then
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they say "In view of the fact that you intimated

that in your opinion such prices were
unreasonable, we put the proposition to you

that if you would be prepared to supply either

us, or if you prefer our auditors with an

audited statement showing that our btransactlons

over the last two or three years had been
uneconomical, and that future supply at the

prices indicated would be unprofitable, we would
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undertake to review the position to ascertain
what action should be taken." You were

aware of that letter coming in at the time?
A. Yes. It was discussed by me.

Would you look at the reply from your company,
Stirling Henry, signed by Mr. Wainberg and

sent to Mr. Millist on 19th August 1965 - p.97.
This refers to a problem being one of price.

In the third paragraph it reads "There is,

of course, no ‘'market' in the technical sense
in this business, since all sales and purchases
are made by direct negotiation between buyer
and seller and the final price is affected

by a whole variety of factors special to the
manufacturer and his purchaser. Market

price as used in your letter can only mean

the reasonable price which will allow a

fair profit margin to both parties.”

Can you tell me in the nature of this
business would purchasers such as Woolworths
and Coles chain stores buy from wholesale
houses in this field? A. No, direct from
the manufacturer.

How long would that have been the practice -
covering the period we have been talking
about, 1955 to 1963, or has it changed at all?
A. No, that would be the position that they
would normally buy regular supplies from
manufacturers. :

There is a statement here, "There is no market
in the technical sense." What does that

refer to? A. It refers to the fact that

the manufacturer is able to average his prices
and has a certain proportion of his production
that he is prepared to sell at a lower price
than normal to allow the production of his
factory to continue at full capacity.
negotiations are made between the supplier and

the purchaser which are relative to the position

at that time.
To that particular manufacturer? 4. TYes.

What if the purchaser is buying the bulk of
supplies from one manufacturer? What is the

Taerefore,
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MR. MEARES:

HIS HONOUR:

MR. BOWEN:

HIS HONOUR:

MR. BOWEN:
when the manufacturer is tied to one customer,

83.

position? A. It would depend. If he was
taking the output from the manufacturer or
if he was buying only the largest portion.

In the case of a tied house, is the market
the same as in the case of a free house, if
I may use that expression? A. No.

What is the difference? A. The difference
is that a tied house with one customer means
he has no other market whereby to sell goods
at a higher figure and has no possibility
of averaging his prices.

Could this evidence be subject
to the same objection?

I think your objection is that it
is argumentative rather than factual. 1t is

still arguable.

I thought I should get evidence in
thig field. There are certain authorities
on this.

T admit the evidence.

Q. What were you saying? A. I say
has only one market, he is only able to
supply and keep in production provided he is
able to make a reasonable rate of profit,
whereas a manufacturer who is not tied

has markets where he can sell branded styles
or different styles at higher prices and so
average his costs.

What are distressed prices? A. Distressed
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prices would be with a view to clearing a surplus

when the manufacturer has had difficulty in
disposing of them.

Would this permit averaging? A. There could
be an average, too, for the simple reason
that surplus stocks would be accumulated by

keeping the mill production at full capacity
and selling a portion either at cost or below
cost to enable the manufacturer to maintain his
normal rate of profit on the balance of this
production.
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Q. It would carry a part of the overhead?
A. It would carry overhead, yes.

Q. What are the factors, in your opinion, that
operate to affect the market where you have a
situation that one purchaser is taking the
whole of one manufacturer's production?

A. The price that the retailer would require to
sell the article at to give him his nominal

rate of profit, at the same time to see if

that price would give the supplier a reasonable 10
rate of profit also.

Q. Would the availability of other stockings
from manufacturers who were not tied be a
factor contributing to that price being
fixed? A. Yes, it would.

Q. Can you indicate in what way that operates
on price? (Objected to).

MR. MEARES: No doubt that is a statement that
could be made to your Honour, but unless this
witness has particular knowledge of such a 20
case, and it has not yet been stated, I
object to it.
MR. BOWEN: He had been fixing prices in this
trade for very many years. He had been in
the trade half a century. I submit I can
ask him how that affects the price.

HIS HONOUR: Somewhat dubiously I will accept
it subject to strong objection as being
expert evidence, but it does not bind you
in any way. 30

MR. BOWEN: I would still have to bring myself
within a position in the legal situation.

Q. How does the availability of the stockings
of a manufacturer who is not tied affect the
merket, if at all, between the purchaser
and the manufacturer who is tied? A. It is
very different to purchasing a total
production and only purchasing a certain
quantity that the manufacturer would be
prepared to supply at a lower price. That 40
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guantity would still allow him to average
his costs so that he makes a reasonable
profit.

Would that have any bearing, if that was
¥nown to the purchaser of the total
production of the manufacturer - would that
have any bearing on the price they fix
between each other? A. Only the fact

that notification would be given that they
could buy at a lower price. They would
naturally try to get the price down as
much as possible.

Does it have any bearing on the retail
price? A. No.

Would you go to the second page of the letter

of the 19th August. There is a comment
there on the prices that Mr. Millist has
offered - 41/-, 48/~ and 48/-. The opinion
is expressed that these are distressed
prices, not market prices. Did you at the

time consider that and did you have any view

on it yourselfiY A. I considered that they
were distressed prices, as in the case of
the 15 denier mesh, 48/-, when they were
being retailed at 7/11d at this time.

What mark-up does that give? A. It gives
them just on 100 per cent mark-~up. In the
case of the 30 denier, 51 gauge, 48/-, they
were being retailed at 6/11d, which is just
under 75 per cent. The 15 denier 60 gauge,
41/- were retailed at 5/6d4 and it would
give them roughly 60 per cent ~ I am nov

a8 mathematician.

There was a meeting on the 22nd August 1963.
Do you have a memorandum of that? A. 22nd
August, yes. At that meeting Mr. IMillist
and Mr. Cooper were present, Mr. Wainberg
and myself. This meeting was held at our
mill., Mr. Millist said he had come to
discuss vrices for contracts for hosiery
for the period October to December 1965.
This referred to the previous prices that
were submitted by Mr. Cooper and were not
acceptable to us. Our suggestion to the
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meeting was halfway, and Mr. Millist's final
suggestion of the 41/- for the 15 denier and
48/~ for the other two lines ~ Mr. Millist
stated that Woolworths could not continue to
pay existing rates or those suggested by Mr.
Cooper. They could not pay more than the
market price as assessed by Woolworths, which
he claimed was 41/- and for two lines at 48/-.

Mr. Wainberg claimed that these were
distressed prices and not market prices, and
manufacturers were able to offer these prices
to maintain their production, and the same
thing on account of selling portion of their
production to other customers at higher prices,
they were able to average their selling price
and get a higher average than the prices
offered to Woolworths. Mr. Wainberg stated that
the latest suggested prices by Mr. Millist
were not acceptable and would certainly result
in a trading loss for this section.

10

20

Mr. Millist suggested then that we supply
an audited statement of our profit position
for this section for the past two years
and an audited statement of the position based
on his new suggested prices and should this
latter show a loss then Woolworths would
consider the position to see if slightly
increased prices could be paid for these lines.

Mr. Wainberg objected strongly to the
suggestion and said he would look into the
matter.

Who said he would look into the matter?

A, Mr. Wainberg. Mr. Wainberg objected to the
suggestion and Mr. Millist said he would look
into the matter and contact us later.

The next meeting was held on 27th August 19637
. Yes. -

Can you %tell us who was present? A. Mr. Millist

and Mr. Cooper, Wainberg and myself. Mr.

Millist came to the point straight away and

stated Woolworths had to buy on the best

market and the prices he gave as fair market

prices were the only ones he could offer for

40
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the contracts, October to December 1963.

In the Supreme
Court of New

Mr. Wainberg replied that they were Bouth Wales
unacceptable to Stirling Henry and could only
result in the closing down of the plant as Plaintiff's
sales at this figure would be unprofitable. Evidence
He felt it was first necessary to interview
Mr. Kelly. No.4
This is what he said? A. Yes. Mr. Millist gdrian cohnson
stated Mr. Kelly was going overseas on 29th BtgPD gemb
August for a couple of weeks. We pointed 1965 € er
out we only had a contract for one month Examinatio
instead of six months as arranged and as (Continued%

Mr. Millist stated the suggestion he made was
final as far as he was concerned, it was
imperative to see Mr. Kelly before he went
overseas. An attempt was made then to see Mr.
Kelly and an appointment was made at nine
o'clock next morning, 28th August.

Did you have a meeting at nine o'clock on
28%th August? A. Yes.

Who was present and what took place? A.

Present

at that meeting were Mr. Kelly and Mr. Millist
Mr. Wainberg and myself. Mr. Kelly opened by
saying that he was well aware of the past history
and did not want a resume covering it. Mr.

Kelly said that the original letter - that

would be the letter of 10th May 1955 - was given
to enable us to use it to acquire an import
licence for the necessary machinery.

Mr. Wainberg stated this letter covered
terms of the agreement made between Woolworths
and Stirling Henry and was not required for
import licence purposes. !Mr. Wainberg also
reminded Mr. Kelly that there was another
document covering the particulars of an advance
of money to Stirling Henry for the purchase,
at Woolworths' request, of extra machinery
in order that increased production could be
secured to meet Woolworths' requirements.

Mr. Kelly mentioned that he considered
the prices Mr. Millist gave were fair market
prices as they were the ones Woolworths
could purchase tTheir requirements for. He
also said that he would not be agreeable to
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paying any higher prices than these as
these prices were avallable to opposition
stores.

Mr. Wainberg stated that he considered these
prices were distressed prices and if accepted
by us could only result in the closure of
the plant.

Mr. Kelly said they had never been
responsible for any manufacturers closing down
on account of the business transacted with 10
Woolworths.

After a deal of discussion of the various
factors, Mr. Kelly said it was necessary to
reach finality on the question. It was an
impossible position to be wrangling over
various points every three months.

Mr. Wainberg pointed out that we were in a
different position to other manufacturers as,
owing to our agreement, we only had one :
customer, as we made exclusively for Woolworths. 20
On account of this, we were unable to average
our prices, and so were at a distinct dis-
advantage. Mr. Wainberg handed to Mr. Kelly
a copy of our letter of 19th August 19635 and
drew to his attention that this letter explained
the full position.

Mr. Kelly said he had already this letter.
Mr. Kelly then said that as long as they were
able to buy hosiery from us he would guarantee
we would not be placed in the position of 50
having to manufacture hosiery which would
result in a loss on this section. He stated
we should agree to Mr. Millist's suggestion
of the audited statement on the position for
the previous two years' trading and one showing
the effect should the present market prices
suggested by them -~ that was 41/- for the 15
denier and 48/- for the other two lines - De
arranged.

L
O

Owing to the shortage of time avallable,
I suggested that contracts from October to
December be placed at Mr. Cooper's suggested
figures of 44/-, 56/- and 63/6d4 respectively



10

20

50

89.

and that we would then have time to find a In the Bupreme

solution to the problem and any new prices Court of New

arranged would take effect from January 1, South Wales

1964, I pointed out that by this means we

would have contracts for the period under Plaintiff's

discussion and the effect on Woolworths would Evidence

not be very great and the delivery of those

contracts would not take effect until early No. &

November. Adrian Johnson
After further discussion, this suggestion Sggﬁfgggemb T

was agreed to on the understanding that any 1965 ©

outstanding balances on the contract would Exomination

be subject to the revised price to be arranged -

from January 1, 1964. It was arranged that (Continued)
after Mr. Kelly's return from overseas we

would hold a further meeting which would be

attended by the auditors of both parties. At

this meeting the position would be explained to

the auditors, who would assess the cost prices

in relation to the new proposed selling prices.

On this basis Woolworths would consider - lr.
Kelly said -~ the possibility of subsidising
the prices to ensure some profit to the manu-
facturers. MNMr. Kelly then said we should not
tell the auditors the history of the agreement,
and by doing so we would avoid any sympathy
being created in their minds; that they should
only be instructed as to what was actually
required from them.

There was a letter of the 29th August from
Woolworths to Stirling Henry, which is at

p.101 of Exhibit A. Is that a letter which
simply stated guantities and prices in accordance
with your suggestion at that meeting which was
agreed to? A. That was for the contracts
covering the period from October to December

at the prices as suggested originally by Mr.
Cooper and as suggested at the meeting by me

that they should be placed.

On the 2nd October, when Mr. Kelly returned,
there was another meeting at Woolworths. Have
you a record of that? A. I have not got it.

Will you look at this document that 1 show you.
I think it is out of your file. Is that a



In the Supreme
Court of New
South Wales

Plaintiff's
Evidence

No.4

Adrian Johnson
Stopford

8th December
1965
Examination
(Continued)

Q.

Q.

90.

memorandum with your signature on it?
A. Yes, it is a memorandum with my signature
on it.

That is a memorandum relating to the meeting
of the 2nd October? A. 2nd October.

Who were present?
were present from Woolworths. Iir. Withycombe
of Walmsley Cowley & Co., Woolworths'
auditor;
Henry and Mr. Cotter from Priestley & Morris,
Stirling Henry's auditors. The auditors were
instructed at that meeting to ascertain the
cost of hosiery produced by Stirling Henry
Iimited for the year ending - the auditors

for both parties were instructed to ascertain
the cost of hosiery produced by Stirling Henry
Timited for the year ended 30th June 1963.

Mr. Kelly then said that it was not their
intention to send any manufacturer bankrupt
but as they must buy hosiery at what their
executives considered to be market values
it might be prepared to subsidise purchases
made through Stirling Henry. Mr. Wainberg
said that all the necessary records would be
available to the auditors of both parties.
It was arranged that the auditors of both
companies would meet as soon as possible on
a date suitable to themselves.

The auditors for Woolworths, Walmsley Cowley
& Coy., made a report on 6th November 1963
which is in Exhibit A. from p.l10% onwards.
Attached to it is a schedule which 1 would
ask you to go to. I will not trouble you
to read the report through. At p.106, for
the year ended 30th June 1963, that shows
the costs and then below it shows costs per
dozen of stockings of various types you had
been supplying oan a number of different
bases? A. Yes.

You were aware of these figures being prepared
dt that time? A. I was.

You considered those. In this the position,

A. Mr. Kelly and Mr. Millist

Mr. Wainberg and myself from Stirling

20
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that you regarded them, when prepared,
as correctly stating costs in respect of
your manufacture of those lines on that
basis stated? A. Regarded them as very
correct, yes.

Q. There is a note on depreciation. There was
a meeting on the 1llth November 1965, after
that report was available. Have you a
record of that? A. Yes.

Q. Who was present? A. Mr. Millist from
Woolworths came to the mill, and Mr.
Wainberg and myself were present. IMr.
Millist said they had studied the auditors'
report and were prepared to pay Stirling
Henry prices for the year 1964 equivalent
to 5% on the current market price, namely,
15 denier 60 gauge 42/-; 30 denier 51
gauge 50/5d; 15 denier 51 gauge mesh,
50/5d; 15 denier 51 gauge, 41/-.

Q. That is what Mr. Millist said? A. Yes.

HIS HONOUR: Q. Do those figures include 5%
or not? A. Those figures were 5% on what
they said were current prices.

Q. They do include the 5%% A. Yes.

MR. BOWEN: Q. In obher words, if one added 5%
to what Mr. Millist had previously offered
it would give those figures? A. That is
correct. Then he stated that these were
for 1964 only, that after 1964 the prices
would be at current market prices.

Q. That is what he said? A. Yes. Mr. Millist
then gave his definition of current marke?d
prices as those at which Woolworths could
purchase their requirements from reputable
manufacturers.

Q. What happened then’
out that the prices offered by Mr. Millist
for Woolworths would mean losses. Mr.
Wainberg also pointed out that Woolworths'
interest in having our costs checked by
Woolworths' auditors, to his disadvantage,
and referred to the statement made by IMr.

A. Mr. Wainberg pointed
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Kelly that Woolworths did not want to

send any manufacturer bankrupt and if the
audited costs would show the necessity

then Woolworths would be prepared to subsidise.
The audit was completed -

Was that what was said? A. That was said. The
audit was completed and Mr. Wainberg stated

he was not prepared to sell goods at a loss
and was very surprised at Woolworths'

attitude in this respect in view of Mr. Kelly's
statement that the price should be as found
by the auditors plus a reasonable margin of
profit, 10%. Mr. Wainberg suggested the

price should be subject to the rise and fall
in price according to variations in labour and
raw material costs. As a mnatter of fact, the
price should immediately go up proportionately
in view of the added liability this year of
nne extra week's pay when the annual leave was
increased from two to three weeks.

Mr. Millist then stated that Woolworths
estimate requirements for 1964 would be:

15 denier 60 gauge 55,000 dozen.
30 51 " 17,000 ®
15 " 51 " (mesh) 8,000 n
15 v 51 v 6,000 "

That gave a total of 86,000 dozen. Mr. Millist
said that if the sales reached that estimate
they would take 86,000 dozen but if sales

were less than this estimate they would
guarantee to take:

15 denier 60 gauge 47,000 dozen
50 1 51 " 15 , 000 u
15 " 51 " (wesh) 97,700 i
15 f 51 1 5 s 500 "

That makes a total of 75,200 dozen. To this
Mr. Wainberg replied that he was not prepared
to change the exisbting agreement in this
respect, which provides for Woolworths not

to purchase full-fashioned hosiery from any
other source until they first absorb all the
output of Stirling Henry.

20
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Mr. Millist said that he would put this
proposition in writing.

Would you go to Exhibit A., to a letter of
yours of 1l2th November 196% to Woolworths,
at p.1l1l2. That is just drawing attention
to the fact that you have not received the
contract. A. We had not received any
contracts and we should have them for a six
months' period.

Woolworths did write on 12th November 1963,
p.11%3, and bthey referred to their prices
offered, but if you read that first large
paragraph you see they refer to a price plus
73% on all orders, then they state the
prices and underneath that they put terms
"F.I1.S. each State less 24% 30 days."

A. Yes.

At the meeting the figure you mentioned was
5%. What is the explanation of that? A.74%
was put in to allow 2%% cash discount. There
is no difference in the final result.

2%e operates over the whole price? A. It
brings the 5% basis to about 4£% or 44%.

You see the figures have in fact alongside
the prices plus 74%, a figure which appears
to be 41/11d in one case? A. The figures
are not readable on my copy.

"F.I.S." mean free in store? A. Yes.

Was there something else in that letter you
wanted to mention? A. Also the fact that
they mentioned that these prices were for
delivery in 1964, Delivery in 1965 was
stated -~ "Priority of consideration will be
given to your company provided your prices
are competitive." We presume that meant
distressed prices.

That is the price that any other untied
manufacturer would offer. You would have

to compete with that. That is what you took
that to be? A. Yes.
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Then there was a meeting on the 14th November
19637 A. Yes, l4th November. Mr. Millist

of Woolworths and Mr. Wainberg and myself.
Mr. Wainberg told Mr. Millist that we were
not happy with the proposition contained in
their letter of the 12th Novewber for the
purchase of full-fashioned hosiery but he
considered a proposition based on the costs
as found by Woolworths' auditors plus 10%
would give a reasonable profit. Since these
costs had been arrived at they were increased
by 5d. a dozen on account of one extra week's
holiday pay having to be included. Mr. Wainberg
also mentioned that he considered that the
agreement existing between the two companies
should be adhered to as regards supply and
delivery of hosiery and he found now the
auditors had arrived at a proper costing we
had a yardstick for the basis of fixing
prices for the future.

The same day of that meeting there was a
further meeting? A. There was a further
meeting on the same day, a little later, when
Mr. Kelly and Mr. Millist were present, IlMr.
Wainberg and myself. Mr. Kelly asked if their
proposition as outlined in their lebtter of

12th November was acceptable or not, to which
Mr. Wainberg replied that as it stands the
proposition is not acceptable. He said that

as far as the prices go we have to insist

on the prices as based on the costing of

their auditors plus 10% and also plus 54

added costs per dozen due to the recent increase
in cost of labour. Also, Tthat in future the
basis should be that if labour or raw materials
varied the prices paid by Woolworths should
rise and fall accordingly. He also went on

to say that as far as the general terms

of supply of hosiery to Woolworths were
concerned, we relied on our original agreement.

Mr. Wainberg drew Mr. Kelly's attention <o
the fact that at his suggestion, lMr. Kelly's
suggestion, Woolworths' auditors were asked
to ascertain the cost of production and this
to be used as a measuring stick, as lMr. Xelly
said that he had enough of haggling every
three months about prices. Mr. Kelly said
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that he was not interested in individual
costing; what he required was the over-all
cost position to enable them to make an offer
for the purchase of hosiery so that Stirling
Henry by an average price would not be
working at a loss.

Mr. Wainberg mentioned that the amount of
profit, namely approximately &£4,600, was
unreasonable when taking into consideration
that a turnover of approximately &£200,000
was involved and it would be quite easy for
this supposed profit to be turned into a loss.
Mr. Wainberg drew his attention to the fact
that it would be better for us to manufacture
two lines only and by doing this we would show
a profit of approximately £8,800, whereas by
making all the lines the average profit was
only approximately &£4,600.

Mr. Kelly said that the basis of the
proposition was on a payment of 7% above what
Woolworths considered was the market price
today.

I pointed out that the market price being
offered today could not be considered as the
correct one because these manufacturers used
a percentage of their turnover in order to
keep their machinery working and had the
opportunity of averaging their prices Dby
sales of approximately 75% of their production
at higher prices to outside sources. Unfortun-
ately, Stirling Henry with only one customer,
nsmely Woolworths, had no opportunity of
averaging prices.

Mr. Kelly said that they were not prepared
to vary their proposition in any way what-
soever and requested an answer, whether it was
acceptable or not.

Mr. Wainberg stated that the proposition
in its present form was nol acceptable. Mr.
Kelly then turned around to Mr. Millist and
instructed him to make arrangements for making
purchases elsewhere. IMr. Walnberg said thils
was a hasty decision and said that IMr. Kelly
should think it over, to which Mr. Xelly
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Ir. the Supreme replied that he would not budge an inch.
Court of New
South Wales Mr. Wainberg suggested that the ball was in
our corner and that they should wait for our
Plaintiff's reply by letter before taking any other action.
Evidence Mr. Wainberg said it was not reasonable to him
to purchase raw material and manufacture articles
No.4 that he knew would be selling at a loss. MNMr.

Kelly said they would vary their proposition by

Adrian Johnson reshuffling the figures, but that the final

gggyﬁgggmber answer would be the same.
éz§2in tion Q. Just a couple of points in what you have +told
(antiguéd) us. The figure that you mentioned of £4,600

approximately on a turnover of £200,000 was
worked out on the auditors' figures? On the
cost of stockings worked out by the auditors?
A. The cost of stockings worked out by the
auditors plus 5d. + 5% and taking into
consideration the varying quantities for
respective sales.

Q. Taking all that into account, this 5d was an
addition in respect of an extra week's leave
calculated at o cost per dozen stockings?

A. Yes.

Q. Applied to each line or kind of stocking?
A. The cost taking into consideration of the
total production.

Q. It came out at 54 per dozen, each kind of
stocking? A. Yes.

(Iuncheon adjournment.)

At 2.00 P.I1.

MR. BOWEN: Q. Would you look at Exhibit A, a
letter of the 14th November 1967 at ».115.
In that case you had given us an account of the
meeting on the 14th November at which Mr. Kelly
was present. This letter followed on that and
at the end of that there was some questica of
revising so as to average your pricecs. What
does averaging mean in that contexty A. It was
suggested that Woolworths would alter the
proposition so that the actual result c¢f The
approximate profit would be the same. Lhey
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would allow a percentage on the auditors' cost
price instead of on the market price.

This letter of the 1l4th November indicates
a revision of the prices for each line so
as to show on the auditor's figure some
profitability on each line? A. Yes.

I had mentioned that they readjusted that in
relation to the auditors' figures and you
said ‘that was correct. But is it also
correct that what they were readjusting

were the prices they had previously offered
so that overall they would still pay in
total a similar amount? A. In total, taking
the quantities into consideration at these
prices, the total of the profit would be
similar to what was proposed originally, over
the average.

HIS HONOUR: Q. The total profit or the total

purchase price paid -~ it would be the same?
A. The profit rate referred to before was
approximately &4,600 and with this juggling
of the prices it would still be approximately
&4 ,600.

MR. BOWEN: Q. The letter of 20th November 1963

frou Stirling Henry to Woolworths, in the
first large paragraph it i1s stated:

"It is not possible for us to average out
our selling prices among various buyers and
by selling at a profit to other to sell at
distressed prices to you. It is for that
reason and because of our long-standing
agreement which we have always carried out
to the letter that it is not realistic

to use your interpretation of a market
price as a yardstick against which to
measure the prices you now offer us."

You say:
"The position as we see it is that you
are offering us the following effective
net prices %give and take fractions)."

What does that represent? A. Two and a halfl
per cent off.
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In the Supreme Q. There are various calculations on the next

Court of New page of that letter which show a readjustment.
South Wales I go toTthe thrie-line paragraph on the second
page. hat would correctly show on a net
Plaintiff's result the margin of profit that would be
Evidence available to your company on the revised
- figures, would it? A. Yes.

No.4

. Q. There is a letter from Mr. Kelly dated 27th
g%})‘;%gr?hns‘m November 1963 at p.120 of Exhibit 4. In his
84h December third parggraph.he mentions discussions which 10
1965 had been imprecise gnd no agreement exists.
Examination You have mentioned in your account of the
(Continued) conversations some occasion on which this was

put forward by Mr. Kelly to your representatives.
Is that what they were referring to there?

A. That emphasises any agreement. Whenever

that was said we always contended there was an
agreement.

Q. There is mention in the second-last paragraph
of the letter, on the second page, yarn stocks. 20
Would you indicate how that was tidied up and
what was done about that? --

MR. MEARES: I do not mind you leading on this.
I think we took all they had at prices agreed
on. Is that right?

IR. BOWEN: Q. Some yarn was taken over? A. No,
they took finished stockings only.

Q. But not yarm? A. No.

Q. Then the mill was closed down. Are you able
to give us the date when the manufacturing 50
section of the mill closes?” A. When we closed
down for the Christmas vacation, I would say,
on approximately 23rd December 1963.

Q. You mentioned yesterday that the staif
comprised people who attended to the knitting
machines? A. Yes.

Q. And others dealing with dyiap, seanmins,
finishing of various kinds. Are you able To
tell us what the staff wasy A. Yes. There
were 17 knitters. Yesterdsy I said eight Y
knitters but that was for one shift. There
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were eight knitters in each shift and one
spare knitter; that is 17 knitters. There
were two mechanics, one mechanic for each
shift. There was a foreman for each shift
and there was one cleaner. That comprised
all the staff in the knitting section. Then
in the finishing section there were 12
seamers, bthat is for seaming the stockings.
There were six examiners; they examined the
stockings for flaws. There were seven in
the dying section. There were 25

finishers.

What 4id the finishers do? A. The stuff
has to be graded, sorted and packed and
transfers put on themn.

They put transfers on with the iron? A. Yes.

That is a total staff of 2.

1t was those who were directly concerned

with the knitting machines who were terminated

about the 2%rd December. A. It was the
knitting section only, yes.

What about the others? A. The others had to
finish the hosiery that was in the stock.
Although stockings are produced up to a
certain time as far as knitting is concerned,
they cannov be the finished product on the
same date. There is a period of time

when they have to go through the dying
processes and things like that. It took up
till approximately some time in February - L
am not quite sure without checking it -
before the finished stock was completed and
packed ready for despatch.

In February 1904 the balance of the staff
was dismissed? A. Yes.

Since that date has this machinery, plant
and equipment been used for any purpose atb
all? A. Not used for any purpose at all.

There were some meetings I had overlooked.
Perhaps I could return and complete those.
Was there a telephone conversation which you
had on the 28th November 1963 with Mr.
Millist? A. There was a telegram on the
28th November.
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100.

Will you look at these memoranda I show
you. That is your signature on each of
those? A. Yes.

Is this a typewritten memorandum you made at
the time, in each case? A. Yes. On the 28th
November I phoned Mr. Millist first of all but
he was not available. I left word asking
him to phone me back. In the afternoon Mr.
Millist phoned back and I suggested that he
and myself should meet again with a view

to trying to find some intermediate course
that could be satisfactory to both parties.
Millist said he would contact first thing on
Friday morning, 29th November.

10

Mr.

He phoned you on the 29th? A. Mr. Millist
phoned me on the 29th at approximately nine
o'clock - a correction, I phoned Mr. Millist
at approximately nine o'clock and asked him
if the suggestion made yesterday could be
put into effect as early as possible because
Friday was a particularly busy day. INMr.
Millist was temporarily engaged and said he
would phone me back later.

20

About ten o'clock Mr. Millist phoned back
and he said he could not consider a conference
as the whole matter was in the hands of the
managing director. Mr. Millist said that it
was his function to purchase goods at the
lowest possible price and he felt that the
only course left open to Stirling Henry was
for Mr. Wainberg to write a letter to Mr.
Kelly suggesting that Woolworths' last offer
be repeated and that Stirling Henry would
accept such an offer. He felt that failing
this the only other course would be for
Stirling Henry to communicate with Woolworths
through Woolworths' solicitors. Mr. Millist
also said that as Mr. Kelly's offer had been
withdrawn in his recent letter, he could
only negotiate purchases from us at a &0
further reduced price of 15 denier 60U gauge
at 59/- and he mentioned that they had
already placed some commitments for next
vear at a lower figure than 59/-.

There was another telephone conversaivlon
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on. the 2nd December? A. On the 2nd December
Mr. Millist phoned me and suggested he would
like to see us at 1.30 in his office. I
told him I would be at Mr. Millist's office
at 1.30 on the 2nd December.

You had a meeting with him there at 1.30 on
2nd December. Would you tell us what
happened? A. I told Mr. Millist my company
had asked me to come and see him firstly
with a view to seeing if we could come to
some arrangement whereby the two companies
could continue with the business of full-
fashion hosiery. He pointed out -

Who is "he®"? A. I pointed out that the
price difference between the net price as

offered by Woolworths and the counter-offer by

Stirling Henry was 3/1d on one line, 3/6d

on another, 4/1d on mesh and 3/1d on the 30
denier 51 gauge. I suggested that possibly
Woolworths would be prepared to come halfway
on this and that S5tirling Henry would bear
the other half.

Mr. Millist then said that the market
price of hosiery had fallen still further
to those mentioned at our previous meeting

and he had purchased at the following prices:

15 denier 60 gauge 39/~
15 1 51 [N 57/_

Mesh 48/~
30 " 5, " 47/~

He said he had no authority to buy fully-
fashioned hosiery above those prices bul was
prepared Lo place the position before his
managing director, Mr. Kelly.

Mr. Millist then left me at his office
and he went to see Mr. Kelly. I was then
taken up to see Mr. Kelly, and Mr. Kelly
and Mr. Millist were both there when I came

up.

Mr. Kelly said Mr. MNillist had submitted
to him a counter-proposition I made and he
regretted being unable to accept. He
stated he had made it very clear that he
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emphatically stated that the offer contained
in his last letter was final and he felt
that he had gone further than he normally
would have gone to enable Stirling Henry

to continue production of fully-fashioned
hosiery without loss. This offer was
withdrawn by letter but Mr. Millist had
instructions that he could purchase fully-
fashioned hosiery from Stirling Henry Limited
at the new market price previously mentioned
by Mr. Millist and he did not consider there
was any moral or legal obligation on behalf
of Woolworths to Stirling Henry Limited.

I pointed out that we had an agreement
existing which was confirmed in a letter by
Mr. Miller dated 1lst August 1961 and
subsequently confirmed by Mr. Millist in a
letter dated 13th August 196%, and that
prices were considerably lower than our cost,
as obtained by their auditors.

Mr. Kelly then stated that the position
was definitely final as far as Woolworths
were concerned.

CROSS-EXAIMINATTION

MR. MEARES:

you have been refreshing your memory”?
(Produced by witness)

Do you make a habit of making diary entries
of all business conversations? A. No.

Did you make the entries that you have
refreshed your memory from on Mr. Wainberg's
instructions? A. No.

Did you discuss with lMr. Walnberg the signatures

of yourself and him on the diary entries?
A. I discussed with Mr. Wainberg my notes on
these meetings.

Would you just try to answer the question.
Did you discuss with Mr. Wainberg the signing
by him or by you of these diary entries?

A. Yes.

Q. Could I have the notes from which
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When did you discuss them? A. When I
discussed with him the notes of the meeting
when they were made.

May I take it that you and he signed these
diary notes shortly after they were taken,
in each case?Y A. Yes.

Was that done for a purpose: A. In the
first meeting, when Iir. Kelly stated that
there was no obligation, I felt that as it
was an important part of our organisation
I should begin to keep notes.

I think I asked you was the signing done
for a purpose - the signing of these diary
notes by you and Mr. Wainberg? A. It was
only a signing of the correctness as we saw
it at the tine.

Have you ever made diary entries of business
conversations at which you and lMr. Wainberg
have been present, other than these diary
entriesy A. No.

Let us take the position:
attended many conferences apart from these
problems in relation to Woolworths at which
Mr. Wainberg has been presentv A. No, Mr.
Wainberg was not present at many.

I suppose you have abttended many conferences
concerning business matters outside of this

trouble with Woolworths at which Mr. Wainberg

was present:? A. No, not many.
Did you make any diary entries of those
conversations: A. No.

Can you tell us why you adopted this unusual
practice? A, I first - on the first

meeting that I kept a note about, Mr. Kelly

said that they had not any obligation as

far as Woolworths - Woolworths were the only
company that we had an agreement with, with

anything to do with merchandise, and it was

for that reason I kept the notes.

But you were kecving notes vnrior to that,
were you not? You were keeping notes prior

I suppose you have
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104,

to that conversation with Mr. Kelly?
I have the first meeting note?

A. Could

Did you keep any notes prior to that
conversation with Mr. Kelly? A. FNo.

Thereafter you kept notes, did you, of every
meeting that you had with representatives of
Woolworths, with the exceptions that you
have told IMr. Bowen of? A. No. There were
a few meetings when I did not keep any notes.

You have given evidence about what manu-
facturers in the hosiery trade do, but the
fact is, is 1t not, that you have been with
Stirling Henry since 19487 A, Yes.

And from 1948 until 1955 they were nob
concerned in the hosiery trade? A. Correct.

From 1955 onwards they were only concerned
in the hosiery trade in selling to Woolworths?
A. Yes.

Your experience of the hosiery trade since
1948 has been limited to your activities in
relation to the agreements you made with
Woolworths? A. Yes.

You have spoken of distressed prices. You
have used this expression more than once.
Firstly, would you agree with me that in
regard to over-all costs your company was in
a much more advantageous position than your
competitorsy A. No.

First of all, in 1955 you started with modern
up-to-date machineryy A. Correct.
The best you could buy? A. Yes.

Secondly, you did not have to uphold a brand

did you? A. We did not have to uphold a
company brand. We had to uphold a retailer's
brand.

In regard to the output of your stockings,
you sold them to only one person. Is that
correcty A. Sold them to one retailer,
correct.
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So that in that connection you did not
have to employ any salesmen? A. No.

Secondly, you did not have the problem of
delivering to a large number of persons
and companies throughout the city and
country. A. No.

You did not, moreover, have the problem of
having to package separately and make small
deliveries to a large number of small
retailers? A. No.

You did not have the problem of having %o
go to the four corners of the Commonwealth
through salesmen to sell your products?

A, No.

Moreover, you incurred no expenses whatsoever
in advertising: A. No.

Would you not agree with me in the question
I initially put to you that in so far as
over-all costs were concerned you were in a
much more advantageous position than your
competitors? A. No, I would not agree.

Do you not agree that, first of all, your
competitors advertised: A. I will agrec
with that, yes.

You would know that advertising in the hosiery
trade in these days can be upwards of 10

of turnovery A. I would not be prepared to
say that.

You do not have that expensé, do you: A. We
do not have to increase the price to allow
for it.

You do not have that expense, do you: 4. We
do not have any advertising expense.

You also do nobt have the expense of deliveries
and salesmen: A. We did not have the expense
of salesmen. We had certain expenses for
delivery.

They were not comparable with the expenses
that would be experienced if you were seclling
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like your competitors, in effect, to
all and sundry? A. No.

Would you not now agree with me that in so
far as your over-all costs were concerned
you were in an advantageous position compared
to your competitors? A. No.

Why not? A. As far as advertising was
concerned, the different prices that lines
are sold at, so they have a varying advert-
ising cost allowed for them.

May I interrupt you - I do not want to be
rude but I am only speaking about your over-—
all costs, not your over-all receipts. Now
L put to you again that in so far as your
over-all costs are concerned you would be in
an advantageous position compared to your
competitors. What is your answer? --

Do you follow what I am putting? I am not
worrying about what they get for their
products, that is another side of it. I an
trying to suggest to you that over-all it
would cost your competitors more to sell
their goods because of the costs of
advertising, small deliveries, salesmen,
vehicles and the like. Would you not agree
with that? A. I did agree that it would
cost more for small deliveries.

Would you amswer my question. Would you not
agree with me that comvared with your
compebtitors you were in an advantageous
position in regard to costs, over-all costs.
Would you not agree with that: A. Over-all
costs takes such a variety of things.

Let us put it another way. Can you give

me one instance of vhere your costs would in
any way be increased as a result of having
to sell to Woolworths, so that I may put

it fairly to you? A. No.

Can you give me any example of where your
costs would be less selling to Woolworths
than if you were selling through the tradet
A. Costs of selling would be less.
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They would be less, and they would be less,
would they not, because you were notb
advertising. That would be correcct?

A. Correct.

Secondly, because you did not have to employ
salesmen. That would be correcty A. Yes,
that would be correct, but there are other
people to be employed beside the salesnmen.
They just do not get orders without somebody
having to do something about it, which is a
cost as well.

Do vou want to deny that you would be in a
better position than your competitors in
regard to saving money for salesmen, or
would you agree with me? A. We did nov have
actual salesmen's costs. ‘

You would also be in a bebtter position than
your competitors in regard to over-all costs
because of the method of deliveries by your
company: A. It would cost us less, yes.

Delivery problems in rcgard to manufacturers
otherwise than yourself involve deliveries

richt throushout the Commonwealth, in the city

and the country, don't they: A. 1t depends

on their method of trading.

So I suppose for that reason you would, over-
all, be able to sell to Woolworths at a lower
price than your competitors. What 1s your
answer:, A. Could I have that question again,
please?

You would be uble to sell To Woolworths with
advantaceous at a lower price than your
coupetitors could sell to them. Do you feel
some problem in answering it: You mipht lile
to think on it. If you do, bthen say so and
T will come back to ity A. Yes, there is a
problem.

You have snoken of distressed prices but may
I assume that the averape manufacturer who
is experienced and who is sensible has two
basic problems - you please correct me if you
do not agree. The first problem he has is
to be able to produce a product in such a
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volume as to permit him to sell at attractive
prices? A. Yes.

I do not suppose, if I may suggest 1t to you,
that volume will of necessity mean cheaper
prices, will itY A. Not of necessity.

You had 36 of these machines? A. No, 48.

I suppose if you had been using 24 of them you
would have had half the staff? A. Half
production.

And you would have employed half the staff to 10
work 24 as compared with the number employed
to work 487 A. Not necessarily.

What do you think? A. Because you have two
different sections employed.

What do you think, do you think you could

have done with half the staff, approximately:

A, No, you would require more than half the

staff. You would only require half the staff
knitting. In the finishing you would probably
require - 20

One or two more? A. Probably 10 or 15 per cent -
15 per cent more approximately.

I suppose the second problem is for the
manufacturer to plan his output and also to
plan his selling programme? A. Yes.

You, with yvour experience, would apprecciate,
would you not, that whal the stocking
manufacturers do is to have a production
programme determined twice or somebtimes four
times a year: A. 1t would have to be determined
periodically, yes.

!
-

The object of the exercise is to be able to
equate output with orders, to be able to say:
We will manufacture 50,000 and in regard to
this 50,000 we think we can sell them here,
there and elsewhere. That is the object of
the exercise, is it not:? A. The object is To
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sell the production, yes.

A very important selling outlet is the
chain stores: A. Yes.

It is not uncommon - if you do not know,
say so ~ for manufacturers to discuss
the watter with chain store buyers as to
what their future requirements will be?
A, Yes.

So that they can have some idea as to
what the chain stores may probably
purchase from them? A. That is right.

In regard to a number of manufacturers,
they will sell the greater proportion

of their hosiery products to chain stores?
A. No.

You sold the lot of yours? A. We had one
company.

Would it surprise you to know, or are

you prepared to deny that there are
hosiery manufacturers who are selling 60%
and more of their hosiery to chain stores?
A. I would not be prepared to deny it or
to agree.

If a manufacturer can sell 100,000 dozen
in one order to a chain store then he,

in relation to that order, saves quite

an amount of overhead, does he not, in
the way of salesmen, deliveries and the
like? A. He saves in the way of salesmen
and deliveries.

I suppose that 1s a reason why you would
expect a vholesaler to offer to a chain
store a price lower than if he was selling
for argument's salke, a dozen pairs to a
draper in Artarmony A. Yes.

If he sells a dozen pairs to a draper in
Avrtarmon, more often than not he has

pot to put them in an attractive boxt

A. He has to put them in an attractive
box.
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MR.

Q.

Q.

110.

I assume you would be aware that your
company made a complaint to the Court, if
I may use that expression, in which it
alleged that it relied on an agreement
dated May 1955. A. Yes.

You are also aware, are you not, that Mr.
Wainberg maintained that position right up
till the end. Is that correct:? A. Correct.

You have related to the Court conversations
that he had in November in which he maintained
that Woolworths were bound under the

agreement of 1955 to take the whole of
Stirling Henry's productiony A. Yes.

Are we to understand that as far as this
gentleman was concerned he never in any way
moved from that attitude from the inception of
the agreement until its alleged repudiationt
(Objected to.)

It is impossible in a case like this
to make a firm statement that something is
relevant and something elsec is not relevant
until the whole of the evidence is in and
both counsel have addressed. In a case

such as this there are a tremendous number

of questions asked by both sides in chief and
in cross-—examination which are superficially
argumentative, although that may be so. I
think it is unavoidable, and I allow the
question.

MEARES: Q. May I take it - you tell me if
I am wrong -~ that Mr. Wainberg maintained
this position constantly right from the date
the agreement was made in 1955 until it was
allegedly repudiated? A. Yes.

I want you to think of that question again.

Do you still answer it Yes, that he maintained
that Woolworths were bound by the agrecment

of May 1955 right throughout the piece,

from the time it was made until the time of
the trouble - I am not trying to trap you.

A. (No answer).

Then may I take it another way did he ever
agree, to the best of your knowledge, that
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that agreement had been varied: (Objected
to allowed)

Do you agree with me that IHr. Wainberg never
at any time agreed that this agrecement had
been varied - that is the agreement of May
19557 A. Only in relation to price.

Only in relation to price - is that your
considered answer, that the original agreemcnt
was only varied in relation to price?

A. The original arreement that Woolworths
would take all Stirling Henry's production,

I do not consider that was wvaried.

You do not consider that was varied, nor
did Mr. Wainberg - is that so: To the best
of your knowledge. A. To the best of my
¥nowledge.

But you know by what conversations took place
that Mr. Wainberg agreed that it was varied as
to pricei A. Yes.

Did you agree that it was varied as to price?
A. There was a variation in price, right,
from after the first letter, finished prices
had been gradually coming down; a variabtion
of prices all the time.

Would you agree that an agreewment was reached
in 1961 that the prices that you would be
entitled to were the market prices. Was that
ever agreed to? A. That is dependent on the
market price.

Do you ever recollect the words "market price"
being usedy A. Yes.

By the Woolworths' representatives in 1961,
or your A. Woolworths' representatives, yes,
they used the term "market price' several
times.

I put it to you that in 19061 you and Mr.
Wainbery, on your company's behalf, agreed
that from shortly after the middle of that
year the price to be paid by Woolworths for
your stockings was to be the market price.
Do you agree with that or don't you?
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I agree the price was to be the market
price, as we understood the market price.

It was to be, you say, the market price
as you understood itv A. Yes.

You are a busincss man, of course, what did
vou understand the words "market price" to
mean’?
that would allow us to make a reasonable rate
of profit.

A. The market price would be the price

Do you suggest bthat that is the usual meaning 10

of "market price" or don't you? A. '"lMarket
price" is one of those difficult things to
define.

Do wou agree with me that that is the usual
meaning of "market price"? A. I would say
that "market price" would normally be the
price that would allow a person to make a
reasonable profit, yes.

You put that seriously, do you: A. I do
put that seriously.

No matter what other people are selling
particular goods at® (no answer)

No matter what other people may be selling
the goods at?
into consideration.

However, this would be the position, would

it not, that right from the first price agreed

to for the first six months of the agreeument,
from time to time your company negotiated
with Woolworths and asreed upon prices for
different periods? A. Correct.

Those nrices, generally speaking, were
cradually gebtting less and less? A. They
were.

Tor a great period of the time they were well

underneath the price mentioned for the
second six months in the agreement? A. They
were.

A. Conditions have to be taken
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MR. MEARES:

£

11>5.

Q. And may we btake it that through-
out the greater part of the agreement the
question of prices was a matter of
negotiation between Stirling Henry and
Woolworths? A, Yes.

And I suppose - and you stop me if I am wrong
about it - that Woolworths tried to drive a
hard bargain: A. We consider so.

And I suppose you did the best for yourself?
A. We did.

And I suppose from time to time there were
compromises between you and a splitting of
the difference between what Woolworths were
offering and what you were suggesting? A. Yes.

And may I suggest - in fairness to Woolworths -
that as far as these conferences were concerned
between your representatives and Mr. Cooper and

Mr. Millist and Mr. Fleming and Mr. Kelly,

that you were dealt with courteously? A. We

were dealt with courteously.

And the negotiations were negotiations between
decent business people: A. Yes.

Of course, may I suggest to you that a
difficulty with your company was that your
machinery was not designed to make circular
hosiery? A. No, it was not designed to
make it.

And it could not make circular hosieryy A. No,
it cannot.

And a problem was, wasn't it, that with the
change of feminine fashions -~ i1f 1 may suggest
it to you - in 1955 there were about ten

times as much fully-fashioned sold as there were

circular; would you agree with that:r A. 1
would agree there was more, but as to the
amount I could not say.

Well, would that surprise you? A. No, it
would not surprise me.

And may I suggest to you further more that by
the year 1963 to 1964, there was © to 7 times
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more circular hosiery sold in the Commonwealth
that there was fully fashioned? A, That is
quite possible.

And if I put these figures to you, would you
be prepared to deny them, that in the Common-
wealth for the year 1954-1955 there was
2,050,000 dozen fully fashioned hosiery sold,
whereas in the year 1965~1964, it had dropped
to 490 thousand. If you do not know, say sqQv
A. Well, I do not know, but I presume they
are there, sbtatistics.

However, if I may put it this way, the
pendulum, the scales moved right up with
fashion hosiery on the top over that period
of nine years to circular hosiery right on
the top, is that rightY A. The demand for
circular hosiery did increase.

Well now, I suppose you appreciated this
position, did you? A. We did.

And would you agree with me that on more
than one occasion Woolworths pointed this
problem out to you? A. They did.

And you agreed, did you not? A. Yes.

And 4id absolutely nothing to meet the demand
for circular hosiery, did you: A. We did not
purchase any plant to make circular hosiery.

Now furthermore, Woolworths told you on wmany
occasions that the market for fully fashioned
hosiery was falling? A. Yes.

And you agreed with that? A. Yes.

And you will agree with me, will you not, that
the market for fully fashioned hosiery has
continued to fall in 1964 and 19657 A. I have
not any records of it.

Now you had it pointed out to you by uy

learned friend, a statement made in onc of
Woolworths' letters that in fairness to you,
Woolworths were prepared to allowjou to sell
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in the open market, is that rightt A. Yes.
That is the letter dated 10th July 1961, which
appears on p.>7 of Exhibit A. And did your
company ever try to sell one pair of fully
fashioned hosiery other than to Woolworths?

A. I do not know what date it was, but after
one occasion, yes we did.

Now I am referring to a letter of 10th July
1961. (Witness referred to letter on p.37
of Exhibit, the last paragraph): A. Yes.

"In view of the impact that seamless hosiery
is having on the fully fashioned market, we
feel that in all fairness we must today give
you the right to sell fully fashioned hosiery
elsewhere." Do you remember that? A. Yes.

Did you ever spend a penny piece on establishing

a brand for your hosiery, A. No.
Did you ever employ any salesmen: A. We have
salesuen.

To sell hosiery. A. At one period, we had our
own normal salesmen approach the trade.

Now for how long was that done:
lengthy period. 1 would not like to say off-
hand.

What, for a matter of a week or a fortnight?
A. It could have been a fortnight. We had no
production To sell.

A. Not for any
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Is that the reason vhy you did not Try and sell?
A. We tried to. We made contact with the trade
with a view to offering fully fashioned hosiery,
the sample trade and certain buyers in the trade,
and we were told there was sufficient for

fully fashioned hosiery and they had sufficient
suppliers and they were not interested in us as we
had in some cases refrained from offering supplies
when they had asked at the beginning of the
arrangement.

May I take it that your efforts to sell fully
fashioned hosicry after that letter of 10th July
1961 were limited to about two weeks:y A. I would
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like to check when we did that in the trade.
Q. Well, would you like to do that? A. I would

HIS HONOUR: There is a letter of yours on p.46
of Exhibit A, dated 27th July 1961, the last
paragraph on the first page.

MR. MEARES: Q. You see that letter? A. Yes.

Q. "In reference to the last paragraph of your
- letter - since we received it we have approached

several likely hosiery buyers and have found
that at present it is almost impossible to
secure business, in fact we were asked how we
could expect business now when trade is
difficult, when we had not been prepared to
solicit orders when conditions were favourable®?
A. That is correct.

Q. And that was 17 days after the letter giving
you the right: A. 17 days, yes.

Q. And may I put it to you that no further attempts
were made to sell after that date, namely, 27th
July? A. No.

Q. And not a penny piece was spent at any time
by you in advertising your hosiery products?
A. We could not advertise them -

Q. Will you please answer my question?
WITNESS: No.

MR. MEARES: Q. And having made these vain attempts
for some 17 days or part of that time, during
the credit squeeze, you never made attempts
thereafter: A. No.

Q. And may I take it that when this dispute arose
between you which could not be resolved to your
satisfaction, that at that time or at any time
afterwards, you never made any attempts to
sell one pair of fully fashioned hosieryy A. We
did not have any -

MR. MEARES: DPlease answer my question.
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WITNESS: DNo.
MR. MEARES: Q. You never made one attempt, did
you? A. No.

Q. And was the machinery, which you had at that
time, in good conditiony A. In good
condition, excellent.

Q. Did you meke any atlempts whatsoever to
sell it7 A, There were attempts made to
sell it, yes.

Q. What attempts? A. I did not have the handling
of that, of those attempts. I would have to
check what attempts were made.

Q. Well, who had the handling of it; who made
the attempts to sell ity A. I think letters
went -

Q. But who was in charge of it from Stirling
Henry? A. Well Mr. Wainberg.

Q. Now, would you agree with me that you and lir.
Wainberg had a most important discussion
with Mr. Kelly and Mr. Fleming relating to

your relations that you have not told us about,
A, T would not like

on or about 7th July 19617
to stretch my memory back to that time.

Q. You see, you may take it that in your notes,

from which you have refreshed your memory, there

is no wmention or note of any meeting in July
1961; you may take that; and you may assume
that the closest to that date you told my
learned friend of was a meeting in June, on
28th June 1961, and that the next meeting was
October 9thv
meeting did take »lace on or about th July
1961 between Mr. Kelly and Mr. Fleming, and
you and lMr. Wainberp? A. I would not be
prepared to deny or affirm, because my memnory
is fairly good, but to remember dates and
when the meebtings were held, there were so
many at different periods, I could not be
expected to remember any particular one. If I
remember the gist of the meeting, verhaps 1
could then cast my mind back.

Are you w»repared to deny that a
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Do you recall any correspondence received
by your company in which it was suggested
by Woolworths that such a meeting had
taken place and what its result was?
(Objected to).

Would you have a look at a letter on p.95 of
Exhibit A? (Witness refers to Exhlblt A)

A. Yes.

Now I want to read it with you?Y A. Yes.
"With reference to our discussion held
yesterday, regarding fully fashioned hosiery,
this letter will set out in brief detalil the
propositions put to you by the writer ...."
and that was Mr. Millist, you will find on
the next page, do you agree? A, Yes.

" eeeee. and Mr. Cooper, for the basis for
future conduct of our purchases of fully
fashioned hosiery from Stirling Henry Ltd."7
A. Yes.

Now do you remember getiing that letter:
A. Yes.

It poes on "We referred to the arrvangements
made at a meeting held in July 1961, between
vourself and our managing director, th
details of which were as follows ~'.
remember now receiving that letter?

I remember receiving the letter.

Do you
A. Yes,

And that letter alleged that Mr. Millist ard
Mr. Cooper had referred at a conference you
had with them to the arrangements made at

this meeting in July. You see that? A. Ye

[&]

And was that truey A. Yes, but I do not
know the date in July.

No, I appreciate this. Now what Woolworths
say the arrangements that were made betwecn
vou, Mr. Wainberg - between The ©wo compaities
in July 1961, T shall read o you "In iul*L
fashioned women's hosiery we would draw 75%
of our requirements from Stirling Henry at
market prices"? A. Yes.
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Now do you admit Ghat that agreement was
reached in July 1961, or not: A. In 1961,
at the meeting there, there was a reference
to 50,000 dozen.

Please, T asked you that question specifically
Do you agree that in July 1961 that agreement
vas made, that I have just read out, "In

fully fashioned women's hosiery we would

draw 75% of our requirements from Stirling
Henry at market prices". A. I agree that

they mentioned that 75%, but I do not agree
that it was an agreement.

You say you agree that they mentioned 75j..
A, Yes.

But you see this letter says "We referred to
the arrangements made at a meeting held in
July 1961", and you understand the meaning

of the word "arrangements" don't youi A. Yes.

- Now do you deny that such an arrangement was

made: A. I agree that the 75% was mentioned
at the meeting.

Do you deny that in July 1961 such an arrange-
ment was made: A. Yes, I do deny that.

You deny it¥ A. Yes.

And have you always been clear in your mind
that such an arrangement was never madey A. I
am clear in my mind that it was mentioned.

Mo, that such an arrangement was never made?
A. 1 do not think the arrangement was made.

And when you ss&y you do not bthinlt the
arrangenent was made, you do not think it
was made at any time, either in July or
before or after, is that vhal you say’

A, May T exvlain, myselfly

Ho, 1 want yow to answer me:v A. It was
arranged at onc »neviod that Weolworths would
nurchase 75 of their requirements from us.
Yes, I agrce.

HNow, first of all, we will deal with that.
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Would you agree that that arrangement was
made sometime in July 19617 A. Yes.

And it was, wasn't it, a variabtion of the
previous arrangement between you whereby
Woolworths would take all your production, is
that correct? A. It is difficult to answer
that without an explanation.

It may be, but I would like your answer?
A. 75% of Woolworths' requirements, by
Woolworths, does not necessarily mean -

You would agree that at this time you expected
to vary the agreement by them taking 75%

of thelr recuirements from you? A. The matter
of agreement was never ralsed at these meetings.

Now would you tell me what you thought the

three lines before that meant "We referred to the
arrangements made at a meeting held in July 1961,
between yourself and our managing director,

the details of which were as follows =" What

did you think that meanty A. Well, the
arrangement was what was discussed at the meelting.

But you as a business man, you know the immense
difference between what is discussed and what
is arranged, don't youy A. Also -~

No, you would know that difference, wouldn't
youi A. Yes.

And you knew that in 196% Woolworths were
alleging an arrangement made in July 1961,
you kmew that, didn't you:r A. Yes.

Did you ever deny that arrangement in a letter?
A. Not to my knowledge.
And you read the letter? A. I read the letter.
And would you agree that that letter, on its
first page, fairly sets out the arrangement
made in July 1961 A. It cets out the
arrangement.

And thalt arrangement was ncever varied, was
ity A. I could not say that, because L do nol

1
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kmow whether the orders placed would be 75%
of their requirement.

Well, have you got any knowledge of any
conversations or any record of any
conversations whereby that arrangement was
ever varied:r A. No.

Well now, let us have a look at it: in the
first place, Woolworths undertook to take
stockings from you at market price did they
not. A. Yes.

But lMr. Wainrherg and vourself were main-

taining right up to the end that what you
had to be paid was costs plus something;

that is what you maintained, didn't you,
costs plus something? A. It was arranged
that we would get a price that would give
us a reasonable profit.

Well, put it into my words, costs plus
something? A. Yes.

You asked for costs plus 10%, did you not:
A, In the latter stages, yes.

But you were prepared to cettle for something
A. Some-

between that and 2%, is that right?
thing between that and 5w, I think.

Have you made any calculation of what the
percentage would have been profit-wise for
you 1f the difference hnad been split as
suggested by you; you reached a figure of
2+ or 2%» on your calculations after btaking
into consideration additional costs?

A. That was the price -

That was on Woolworths' pricesy A. On
Woolworths' prices, but not on auditors!
prices.

Now can you tell us, or have you made any
calculations of what this splibting the
difference would have necant to you profit-
wise, or not. 4. We did make sonme
calculation at the time, but I would not be
prepared to say offhand what they were.
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€

You see, that arrangement contains six terms?
A. Yes.

Do you see it there? A. Yes,

And then would you turn over the page. Tou
will see "We have advised you that we wish to
operate on this basis and that our assessment
of the current market price of hosiery being
supplied by you was -" such-and-such. Do

you see that? A. Yes.
And you read thaty A. I read that.

Now notwithstanding what Woolworths maintained
the arrangement was and whal they were entitled
to do, they still said to you that they

would consider the matter from your point of
view, if you could present some fipgures to show
that this production was uneconomical; <that is
s0, isn't it7? A. That is so.

They maintained that they could buy at current
market prices; they hold you what the current
market prices were, but they said that nobt-
withstanding this arrangement, if you cared to
o into figures with them to show it was
uneconomical to you, they would see in effect
wvhat they could do: A. That is correct.

i suppose you agree with me that assuming that
that was the arrangement, no company could
have been more reasonablet 4., No, I do not
agree with that altogether.

It is the atbtitude of a company which has made
an arrangement and they are prepared to oifer
you something over and above thaty A. It was
the atvitude.

Isn't that correcty A. They were prepared
to offer us something over,

But notwithsbanding this offer, yo
Wainbery most resolutely refused to disclose
his figures, didn't heV Cir

Well, ne maintained that attitude Zor a neriod
of two months, didn't hey A. I 4o not know
tne period of time.
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Now having received that letter, let me in
fairness deal with your answer of the 19th
Auvgust, on the next page. Have you got
that? A. Yes.

"Referring to your letlter, we do not see
any purpose .... Ifrom other suppliers"?
A, Yes.

"The present problem is that of price.”
Then in the third naragraph you see bhere
is, of course, no market in the technical
sense, in this business, all sales and
purchases are made by direct negotiation
between buyer and seller:y A. Yes.

You see that. A. Yes.

And then you go on to say "Market price as
used in your letter .... profit margin So
both parties." You see thaty A. Yes.

But you see, you never suggest that that was

what was agreed or arranged, do you; you
never suggest in that letter that that

was the arrangement that was made? A. No.

You were confronted with an allegation by
Woolworths, that they agreed with you
in July 1961 to pay you the market price;
that is so, isn't ity A. That is so.

And you never denied that agreement, did
you, that arrangement?
the arrangement.

And all you did say in thalt letter, to claim

that there was no market in the technical
sense and that the words "market price"
can only mean the rcasonable price which
will allow a fulr margin of profit o
both parties, is that right? A. Yes.

Well, what would the position be if by any
chance you jot o position in which a fair
margin of profit that one person receives
resulted in the obther person making a
loss: A. It would not be a falr market
price with pconle wmaking a loss.
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And what would the position be in regard to an

incompetent manufacturer, if he was manufacturing

at a price which was miles above the price at
which his competitors could manufacture and
sell for; what would the position be then?
4. The position in regard to that is that due

to circumstances of the sale, whether they were

market prices or -

And of course this organisation, which is
controlled by Mr. Wainberg, Stirling Henry
Limited, am I righty A. Yes.

Lost about 444,000 in 1964, didn't ity
A. We lost money.

444,000, didn't you
right.

A. Correct, that is

And £150,000 for the year ending 30th June
1965, is that righty A. Yes.

And, of course, notwithstanding that
catastrophic loss in 1964 - it was half your
capital, wasn't it; your capital is £857,000,
isn't it, paid up? A. Paid up.

You come here complaining of substantial
losses of profits and damages amounting to
£200,000 in respect of hosiery; that is so,
isn't ity A. That is so.

Now you, of course, have madc a great deal in
your correspondence - and again I do not put
this offensively - of what Woolworths'
mark-up was and what Woolworths' percentage
mark-up was, have you not: A. I have.

But, of course, I suppose another way of looking

at it would be to consider how much Woolworths
makes out of cach dozen pairs of Stirling
Henry hosiery itself;
of looking at it;
each dozen pairs of your stockings they sell:
A. Gross or nectt?

Grogcs:  A. Yes.

Now would you turn to page 327 A. Yes.
(Refers to page 92 of Ixhibit 4A).

would that be another way
how much do they malke out of
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And before I come to that, if I nay

interpose it, the fact is, isn't it, that

you disclose profits made out of this contract
with Woolworths for the years ending 1957 to
1965 inclusive of £285,545; would you deny
that, out of the hosiery mill, nett profit?

A. I have not seen those figures.

Now would you come and have a look al p.92;

I wonder if you would be good enough to do
two small sums for me, and we will go through
the whole of the list if you wish. You sece,
in 1956 we were paying you 79/-d.7 A. Yes.

And we were selling at 8/11% A. Yes.

Will you agree with me that that discloscd
that on every dozen of your stockings we
were making 28/- a dozen; you might make a
note of that for me, 28/~ per dozen: A. Yes.

I am sorry, I spealr of 15 denier. And foi the
period April 1957 their profit on one dozen
of your stockings was %1/-; you might like

to make a note of that. And by January 1963,
which was your last figure, their profit on
every dozen pairs of stockings of yours they
sold was 19/6d., is that so? A. That was

SO.

Well then, I suvpose you will agree with

me that, in fairness to Woolworths, there

are two ways of looking at profit, are there
not, two ways of looking at gross profit,
namcly, the gross percentage mark-up on the
one hand as comparcd with gross profit that
you are making out of a cuantity on the othew,
would you agree with thaty A. Yes.

And you would arree, of course, I suppo:ze,
you beilng a business man, and no doubt ilr.
Wailnbere being of that capacity also -

you have made a preat point of this gross
profit mark-up percentage-wise, but you never
thought fit in your correspondence ©to dsal
with the cuestion from the actual profit in
pennies and shillings that they were making
out of each dozen pairs of your stockings,
have you? 4. No.
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Now then, you make the point under 15
denier that in October the suggested cost -
was 44/-d. and the price was 5/6d., and the
point you make is that the mark-up is 50%.
But I am suggesting all they would have made
in one dozen pairs was 22/-d. as compared

to 28/-d. and 31/-d. in the first two six-
monthly periods. You might care to make a
note of that and contradict me if you want
to. You see that figure? A. The figure is 10
the same, and 19/6d. in 1962.

And the profits to which I refer you, which 1
suggest you had made, you may find on p.l76
of the document prepared by your accountant.
Do you see them therev A. Yes.

But, of course, notwithstanding these specific
profits, you and Mr. Wainberg, right throughout

the agreement, were complaining that Woolworths

were cubtting you dovn too much, that is so,

isn't it?Y A. Yes. 20

Now, may I turn to some other earlier correspond-
ence in regard to this question of what may be

termed the July arrangement. Do you see
Woolworths' letter of 1lst August 19617 A. Yes.

P.48v A. Yes.

Now, that is in August 1961v A. Yes.
Now may I turn to your letter of 27th July,
which I read to you half an hour ago? A. Yes.

Your last paragraph, on p.i4?7, reads, "It secems

to me that we must continue o rely on you for 50
absorption of our production and rely on our
agreement that you will not nurchase elsewhere

any fully fashioned hosiery that we are able to
produce until all our production has been

absorbed by you. After all, you have been
purchasing very large quantities of fully

fashioned hosiery besides our own production and
also your organisation i1s constantly growing,

so under these circumstances we feel we can

look forward to doing business together as in 40
the past.” You see that?v A. Yes.
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Do you remember reading Woolworths' letter In the Supreme
in reply to that, of lst Augusty A. Yes. Court of New
South Wales

Now those arrangements you may take it was

something - that no mention at all is made Plaintiff's
of in the claim you initially made to the Evidence
Court - your company did -~ have a look at

the letter "It was indeed a great surprise No.4

to us to receive your letter which, in effect,

if accepted by us would reopen the whole Adrian Johnson

Stopford

EEZEE%onAOfygge supply of fully fashioned 8th December
i A, . 1965
e . Crosgs—
You see that? A. Yes. examination
(Continued)

"his matter was discussed at length by lMr.

A. Wainberg, your managing director" and
yourself with our manasing director, NMr.
Kelly, and merchandise manager, Mr. Fleming.
This talk lasted for some time and all aspeccts
of the matter were thoroughly discussed."

You see that: A. Yes.

"In brief, it was resolved that we would
purchase 75u of oupr recquirements from you at
market prices, total purchases to be not less
than 50,000 dozen per annum unless the situation
arose whereby our total requircment was less
than this figure. We would give you the
opportunity of quoting on the 25% balance of

our requirements.” A. Yes.

Now this letter was written to you shortly
after these discussions that you and Mr. Wain-
berg had with Mr. Kelly and Mr. Fleming:

A. Yes.

"We would purchase 75. of our requirements
from you at market prices”. You see thatv
A, Yes.

Meeee.tobal purchases to be not less than
50,000 dozen per annum unless the situation
arose whereby our total requirement was lesc
than thie figure." You see thaty A. Yes.

"We would give you the opporbtunity of quoting
on the 25 balance of our recuirements"?
A, Yes.
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"You must, therefore, be clear that

we cannot accept the proposals as
outlined in your letter under discussion,
particularly those referred to in the
past paragraph of your letbter on the
second page." You see that?

A, Yes, I saw it.

Now, do you agree with me that that
letter of 1lst August 1961 truly set forth
the arrangement that was made between
you and your managing director and

the chairman and merchandise manager of
Woolworths, some few weeks before?

A. It was stated that they would purchase
75% of their requirements.

No, what you stated in that letter that
was read to you; will you admit that that
arrangement was made”?

A. Coming back to your previous question,
the same thing on the 196% letter -

Do you admit that arrangement was made,
as contained in that letter?
A. Yes.

And it was never varied, was 1it¥
A. I could not say that.

Not to your knowledge?
A. To my knowledge, I do not know what
75% of their requirements were.

To your knowledge, those arrangements

were never varied; +that is my question, to
your knowledge? Do you have difficulty
with answering bthat?

A. No, I am just trying to think the
correct answer to give to it.

10

20

%0



10

20

Qe

Qe

Have you any doubt about what to answer?
A, The thing is the definition of market
price, that is what was worrying me.

Now, you-have hesitated for some three or
four minutes; you now say the thing
there is what?

A. The definition of market price.

But you see, it is stated in that letter
there quite unequivocally, isn't it,
narkelt pricev

A. It is staled in that letter, yes.

And you never denied that arrangement, did
you?
A. We replied to that letter.

You never denied that arrangement; could
you speak to me, tell me without looking
at notes at this stagev

A. I do not think we wrote a denial of
the 75%, no.

No, what is set out in that letter of the

1st August, that I have recad to you.
"This matter was discussed at length by
IMr. A. Wainberg......narket prices"?y

A, Yes.

How you never denied that arransement,
did your
A. No.

And to the bost of your knowledpe that
1 e i
arrangeuent has never Lecen varied, has it:
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It has not, has itV
A. No, I do not think so.

(At this stage further hearing
adjourned to 10.0 a.m. on
Thursday, 9th December 1965)
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PLAINTIFEF'S EVIDENCE
No. 5
JOHN ALFRED MORELLI

THIRD DAY: THURSDAY, 9th DECEMBER,1965

MR, BOWEN: I seek Your Honor's leave to inter-
pose two short witnesses on the question of
disposing of the machinery. My learned friend,
Mr. Meares, would not object if Your Honor
allowed me to interpose them.

JOHN ALFRED MORELLI.
Sworn, and examined as under:

MR. BAMUELS: Q.What is your full name? A. John
Alfred Morelli.

Q.Where do you live? A. 8 The Crescent, Lane
Cove.

Q.And I think you are employed by a company
called Brown and Dureau Limited? A. That is
correct,

Q.And you are the senior salesman in the
company's Sydney Office? A. In the texbile

supplies division of the company's Sydney office.

Q.I think you joined the company in 1939, diad
you not? A. That is correct.

Q.And apart from war service, you have been with

them ever since? A. Yes.

Q.And I think in fact you were one of the
founders of this division of Brown and Dureau,
were you not? A, Yes.

Q.4And during your employment with the company,
you have been engaged have you not, in the sale
of various types of textile machinery? A. Yes.

Q.And Brown and Dureau carries on business as
representatives of manufacturers of such
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machinery, doesn't it? A. That is correct.

Q.And during your employment, you have been
engaged in the sale, amon§st other things, of
hosiery knitting machines? A. Yes.

Q«Both full fashioned and circular? A. Yes.

Q.Is it a part of your job to acquaint yourself
with the requirements of hosiery manufacturers,
of machinery? A. Yes.

Q.And that has been part of your job ever since
you have been with the company? A. Yes, Q.1
think that in 1955 you negotiated the sale to
Stirling Henry Limited of a number of Mellor
Bromley fully fashioned hosiery knitting
machines, did you not? A. Yes.

Q.At the moment, is there any demand in Sydney
for full fashioned hosiery machines? A. No.

Q.Was there any demand in December 196% for such
machines? A. No.

Q.And between December 1963 and the present btime,
has there been any demand? A. No.

Q.And as at the moment, would you assume that
Stirling Henry Limited has a number of. these
Mellor Bromley full fashioned hosiery knitting
machines, which were landed in Australia between
approximately December 1955 and December 1957.
Do you follow me? A. Yes.

Q.Now what are the prospects of finding a buyer
for such machinery in Sydney? A. I would think
none whatsoever.

Q.And what was the situation in this respect in
December, 1963? A. Just the same.

Q.And in the intervening period? A. Just the
same.

Q.Now I have specifically asked you about Sydney;
does this apply over a wider area? A. Yes.

10
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Q.To Australia generally? A. Throughout Australia
generally.

Q.1 think that you, at the request of Stirling
Henry Limited, in June of this year, made some
specific inquiries in the trade in éydney, did
you not? A. That is right.

QeIn an effort to find a buyer for these
machines? A, Yes.

Q.What was the result? A. No inguiries at all, no
result at all,

Q.Did you also make specific inquiries at that
time of your company's Melbourne office? A. Yes,
I contacted our chap in Melbourne in a similar
capacity as myself, and he investigated and he
had no inquiries whatsoever.

Q.And can these fully fashioned machines be

- converted, for example, to make circular

hosiery? A. Definitely not.

CROSS-EXAMINATION:

'R, MEARES: Q.Have you any record of the orders
your company received from Stirling Henry
Limited in relation to the purchase of any
machines for making fully fashioned hosiery.

A. We did have it on record. Whether it is
5till on record or not now, it would be a little
difficult for me to say.

Q.What did you say? A. We did have it on record
in the form of a contract, but whether it is
still on record now would be a little difficult
for me, at the moment here, to say.

Q.Are you able to remember the number of
machines that the order dealt with? A. I am a
little hazy on that. I think in the first
instance it may have been twenty, if I remember
rightly.

IR. MEARES: If the witness cannot rememver, it
is wasting Your Honor's time. I do not think T
should seek imperfect evidence.
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Q.Now we may assume, as you have I understand,
that these machines are in good order and that
they are capable of manufacturing fully
fashioned hosiery? A. Yes.

Q.Now are you presently agents for any
manufacturers selling fully fashioned hosiery
machines? A. No.

Q.When was it that you had any such agency? A.
Up until approximately 1957.

Q.And who were your principals? A. Mellor 10
Bromley.

Q.And was the agency terminated by mutual consent
or by you or by Mellor Bromley, or how? A. By
Mellor Bromley and mutual consent.

Q.Did they appoint other agents? A. In that
instance, they had an existing agent, who was
handling other of their equipment, and it was
thought better that the one agent take over the
whole of their equipment.

Q.And who was that person or company? A. 20
W.C.Jackson.

Q.W.C.Jackson Limited? A. I think it is "and
Company Proprietary Limited".

Q.50, we may take it that since 1957 you or your
company have had no occasion to offer to the

trade a fully fashioned hosiery machine? A.

Amongst the agencies that Brown and Dureau

represent are Kovo of Prague; in their range of
equipment they have or had fully fashioned

equipment. 30

Q.But when did they cease having fully fashioned
equipment? A. Again, I think around about 1960.

Q.50 that since 1960 you have had no soucce of
supply for fully fashioned hosiery equipment?
A. Apart from second hand equipment, no.

Q.Well now, do you sell second hand equipment?
A. When the occasion warrants it, yes.
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Q.Here we have equipment that is capable of
making efficiently fully fashioned hosie?y, and
you tell me that there is no market for it.

Well, may I suggest to you that the reason for
there being no market is that since before 1960
there has been a very substantial decrease in the

demand for fully fashioned hosiery? (Objected to)

MR. SAMUELS: I object on the basis that it does
not go to any issue in the case.

HIS HONOR: It might go to the issue of damages.
You are not objecting is not qualified are you?

MR. SAMUELS: I do not know whether he is or not.

- HIS HONOR: I will allow the question.

I'R. IMEARES: Q.What is your answer? A. Would you
reframe the question, please?

Q.(As read by Court Reporter) May I suggest to
you that the reason for there being no market is
that since before 1960 there has been a very
substantial decrease in the demand for fully

 fashioned hosiery? A. I am a machinery salesman.

I am not a hosiery salesman. Hosiery, I think,
in my opinion, comes in the category of fashion
trends, so that I would find it difficult to
answer that. But my present opinion is that
there has been a decrease in the sale of fully
fashioned hosiery.

Q.Well, being a salesman of hosiery machinery,
surely you would know the chances you had of
Selling machinery and the reasons for those
chances; you would know that, wouldn't you?

A. I can only act on the enquiry that I received,
and I have had no enquiries for fully fashioned
equipment since 1957 -~ 1958,

‘Q.Now that being the case, you were asked, were

you, as to whether you could dispose of this
equipment in June of this year? A. That is
right.

Q.Apd having been asked that question, what
action did you vake as representing your company,
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to dispose of it? A. I contacted the hosiery
manufacturers here, personally.

Q.The hosiery manufacturers? A. Manufacturers.

Q.Did you contact them all? A. Yes.
their names?

Qe.No.
at all.

Do you want
What answer did you get? A. Not interested

Q.And you made some enquiries of your Melbourne
counter part, did you? A. Yes.

E.And asked him to try the Melbourne market?
. Yes.

Q.And that is all you did? A. Yes.

Q.Since 1962, have you sold any second hand
circular hosiery machines? A. Second hand
circular?

Q.Yes. A. No.

Q.Have you ever sold a second hand circular
machine? A. It would be a long time ago. I have
sold them, but it would be a long time ago, and
I could not recall.

Q.How long ago? A. It would have been immediately
after the war.

RE-EXAMINATION

MR.SAMUELS: Q.Are there any stocking manufac-
turers in Australia outside Sydney and Melbourne?
A, No, Sydney and Melbourne.

Q.In the course of your job, do you get
enquiries from stocking manufacturers for
machinery of a type which you do not, yourself,
represent? A. We have had them, and we do at
times get them.

(Witness retired)
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PLAINTIFF'S EVIDENCE In the Supreme
Court of New
No. 6 South Wales
GEORGE PATRICK FAHEY : Plaintiff's
Sworn and examined as under: Evidence
MR. BOWEN: Q.What is your full name? A. George No. 6
Patrick Fahey. George
Patrick Fahe
Q.You reside at 84 Vernon Avenue, Eastlakes? T J
A, Yes. 9th December
1965
Q.You are the metals purchasing manager of Examination

Albert G.Sims Ltd. of Sydney? A. Correct.

Q.I think you have held that position for the
past 4 years? A. Yes.

Q.And you have in fact been in the employ of that
company for the past 10 years? A, Correct.

Q.Albert G.Sims Limited are mebtal merchants and
refiners, and would be the biggest purchasers
of scrap metal in Australia? A. Yes.

Q.Is it part of your duties, as metals purchasing
manager, to inspect and make quotations in
respect of machinery for which the company may
make an offer? A, Any metals at all.

Q.I think this covers various types of machinery,
including machinery used in the textile trade?
A. Yes, all redundant material that they are
going to scrap.

Q.And I think you, yourself, have dealt with
machinery from Bonds Industries, for example,
knitting machinery? A. Yes.

Q.Would this be over a period of time, or what
sort of thing? A. I think we cleared them twice
this year of machinery that has become redundant.
They got us in. We put our demolishers in and
broke it up.

Q.And other firms in the textile making field as
well? A. They mostly called on us for a
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quotation, yes.

Q.I think you were asked to inspect the
knitting machines and equipment and plant at the
hosiery mills of Stirling Henry Limited? A. That
is right.

Q.And you went out there on 30th November this
year and made an inspection of the knitting
machines, equipment and plant at that hosiery
mill? A. That is correct.

Q.And you then placed a value upon it for scrap
purposes; could you tell us what that value was,
in your opinion? A. &8 per ton, that is where
lying, we would demolish it.

Q.And then you made an estimation of the number
of tons which would be available? A. Approximate
weight, yes. About 200 tons. It would exceed
that - 20 tons either way. I just looked at it
and I thought 200 tons, but it could be 220,

but I still think there would be over the 200,
really.

Q.With an upper limit of 220 tons? A. Yes.

Q.50, that would be a value of approximately
£1600, a maximum of £1760? A. Yes. We would pay
on the weights.

Q.And you might just indicate what you would do?
A. Well, in this case we would put our
demolishing crew in. They would smash it up.
You could not get cranes in there, the building
is too low. Then we would put our big murrell
units outside and the castiron would be
segregated from the steel and puiv into some tins
and we would take it away and put fresh bins
there until it was cleared.

CROSS~EXAMINATION:

MR. MEARES: Q.And who was it that pointed out to
you the machinery in question? A. Mr.Scaugall I
think was his name.

10
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HIS HONOR: Q.You are not interested in spare
parts? A. No. We usually give an undertaking
that most of it goes into scrap.

(Witness retired)

No. 7

ADRTIAN JOHNSON STOPFORD
On former oath: Cross—examination continued.

MR. MEARES: Q.The prices ruling for the first
six months would be 71/~ for the 30 denier 51
gauge and 79/- for the 15 denier 60 gauge under
the agreement, were they not? A. I have not got
that.

Q.Well, you may take that to be the case?
A, Yes.

Q.And thatafter the first six months, the prices

were to be 62/- for the 30 denier 51 gauge?
A, Yes.

Q.And 71/~ for the 15 denier 60 gauge? A. Yes.
HIS HONOR: I think it would be better if the
witness were given a copy of Exhibit A. (Copy
of Exhibit A handed to witness).

MR. MEARES: Q.Now would you also have a look at
P.92 of Exhibit A? A. Yes.

Q.Would you agree with me that until June 1957
you were receiving above 71/- per dozen for the
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15 denier 60 gauge? A. Yes.

Q.And that although after the first six months
the price was to be 71/-, in truth you were paid
very much more than that until June 19577 A. We
had our teething troubles -

Q.No, would you answer my question? A. And we
were paid more.

Q.And you started manufacturini, did you not, in
February 1956, approximately? A. Approximately.

Q.50 that you never got down to the 71/- until 10
about 17 months after you started manufacturing?
A. We only had portion of +the plant.

MR. MEARES: Would you answer my question.
WITNESS: Yes.

MR. MEARES: Q.Now I want to take you to 30 denier

51 gauge and to assume your figures are correct

on p.92; those figures establish, do they not,

that it was not until November 1959 that you got

down to the price or below it, referred it to

as applying after the second six months? A. In 20
March 1959 we came down to 62/6.

MR. MEARES: Would you answer my question.

WITNESS: In November we came down to 60/-, the
price came down to 60/-.

Q.80 that right up until November, 1959, you were
receiving a higher price for %0 denier 51 guage
than applied under the agreement for the second
© months, that is so isn't it? A. Yes.

Q.Did you protest about that? A. It was by
arrangement. 50

Q.It was by arrangement? A. Yes.
Q.Well, Are we to understand that from time to

time Woolworths sought to bring you down to the
Pricesspecified for the second six months, that
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from time to time they sought to bring you down
to the prices specified for the second © months,

is that correct? A. We came down by steps.

Q.1 know you did. I am asking you, did not
Woolworths, from time to time, before you
actually came down to the price, seek to bring
you down to that price? A. It is a memory test -

Q.Well, I do not want to be unfair; if you
cannot remember, say so? A. I do not remember.

Q.Well, would have have a look at the document
on p.287 A. Yes.

Q.Now do you see in that document, which is a
letter from Woolworths of 8th April 1957, the
second paragraph, "we would like to make it
clear, however, that our object is to get down
to the prices originally given to you by Mr.
Wilson in your early discussions with him".

Does that help your memory or not? A. Yes. They
gave us an iterim price first of all.

Q.Yesterday, I was asking you some questions
about this arrangement that I suggest to you was
made in July, 1961, and 1 want to take you to
the letter I was asking you about, on p.48 of
Exhibit A, in which Woolworths expressed
surprise at your letter and stated "In brief,

it was resolved that we would purchase 75% of
our requirements from you at market prices."
You remember that letter? A. Yes.

Q.And that was a letter that you, yourself,
answered it? A, I did.

Q.0n 9th August, as’ appears on p.49, is that so?
A. That is so.

Q.And after Woolworths had mentioned this
arrangement in this letter, you wrote the reply
on 9th August and said, "We are unable to see
any really contentious points." A. Yes.

Q.Now one of the points they made in their
letter was that the agreement was to purchase at
market prices; that is so, isn't it? A. That is
S0.
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Qe.And nowhere in the letter of 9th August did
you deny that? A. No, except in the last
paragraph.

QeIn the last paragraph, you said, "In connection

with this 25%, you were to give us the first

refusal to supply to you full fashioned hosiery

which may be offered to you by other

manufacturers at prices lower than market prices,

and not merely give us the opportunity to quote

for the supply of same." That is what you 10
claim? A. Yes, correct.

Q.Now, would you turn to p.95 of Exhibit A, a
letter I asked you about yesterday. In that
letter, written by Mr.Millist to Mr.Wainberg, it
says "We would give you - this company - the
opportunity of quoting special prices for the
25% requirements referred to earlier.” (Para. 5)
A, Yes.

Q.T am putting to you that on 12th August, 1963,
Mr.Millist and Mr.Cooper had a conference with 20
you and Mr.Wainberg at your mill; would you agree

with that? You have already said it - naturally

you might not remember - there was a conversation

on that day. 7You have already said it, that you

had a conversation with them on that day, 12th

August. Would you like to have a look at your

notes? I will read part of this out to you "Mr.
Millist stated that he changed his mind and he

was only prepared to pay us what they call

market prices, which are according to him at 50
present -" and then the prices are stated - "This

to take effect from 1st October"? A. Yes.

Q."He also mentioned if we considered these

prices are uneconomical we are to supply them

with an auditor's sbtatement of cost. To that,
IMr.Wainberg replied categorically that these

prices are not acceptable and he rejected the

idea of giving Woolworth's details of our iaternal
business." Do you remember that? A. I remember

that. 4G

Q.And there are other notes you have made, which
I do not propose to read to you. Now I put to
you that on 12th August, 196% Mr.Millist on that
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day showed you and Mr.Wainberg a memorandum in

identical terms to clauses 1 to 6 of the arrange-

ment referred to in the letter of 13th August
1963, (P.95). What do you say? A. I do not
recall seeing a document.

- Q.Would you deny it? A. I would neither deny nor

affirm it.

Q.And I furthermore put to you that Mr.lMillist,
at the outset of this conference, read out those
five terms? A. That is quite possible.

Q.And I further put to you that neither you nor

- Mr.Wainberg ever denied that these terms truly

set out the arrangement that had been made
between you? A. Well, that question can hardly
be answered Yes or No.

Q.Well, you answer it as you wish? A. Well,
reference to 75% seemed immaterial when
Woolworths purchases from us were considerable -
were taking our production which was higher than
that and so long as they continued to take our
production of 75%, it was of no material
relevance.

Q.Would you answer the question; did you or
Mr.Wainberg ever deny that the arrangement as
set out in these six terms, was not made? A. I
could not deny nor affirm that. There was not
an objection taken at the time. My memory
would not be that good.

Q.Would you have a look at your letter of 1%th
August 1963, on p.95 of Exhibit A? A. Yes.

QiWith reference to our discussion held
yesterday...." then he goes on "We referred to
the arrangements made at a meeting held in

July 1961 between yourself and our managing
director, the details of which were as follows-"
you see that? A. Yes.

Q.And you or Mr.Wainberg never thereafter denied
that allegation; now would you be prepared o
deny, under those circumstances, that this
arrangement was referred to by Mr.Millist?
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A. The arrangement was referred to.

Q.And it being referred to, neither you nor
Mr.Wainberg ever denied its existence, did you?
A. We did not deny its existence, no.

Q.In the note of 12th August you have, in regard
to lMr.Wainberg's reaction at this meeting of 12th
August, said "Mr.Wainberg replied categorically
that these prices were not acceptable?™ A. That
is correct.

Q.0n what grounds did he say they were not
acceptable? A. They were not acceptable, because
we did not consider they were fair market prices.

Q.Are you sure of that? A. I beg your pardon?

Q.Or that on those prices you would be making a
loss; which was it? A. It could be both.

Q.1 am asking you, what was it? What did Mr.
Wainberg say when he said the prices were not
acceptable; what did he say? A. Well, I think he
would have said that they would not be
acceptable, because they would be unprofitable.

Q.And I put it to you that he never suggested on
that occasion that these prices where not fair
market prices that were being offered; he never
said that, did he, he simply said they were
unprofitable? A. I would not be prepared to
affirm or deny.

Q.lMay I take you to a letter on p.67 of Exhibit
A. You see, in the third paragraph of that
letter that Mr.Cooper writes to you "It is
inevitable that prices will have to be discussed
again in the future and we suggest you make some
Provision in your reserves against the day in the
near future when you may have to accept the fair
market price." Do you see that? A. Yes.

Q."This is in accordance with the agreement
reached at the meeting of your Managing director,
Mr.A.Wainberg and yourself with our Managing
director Mr.T.Kelly and the Merchandise manager,
Mr.R.Fleming last July, when all aspects of your
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This was confirmed
by a letter written by our lMerchandise controller,
Mr.J.Miller, dated 1st August, 1961." Do you see
that? A. Yes.

Q.And do you see the second paragraph on that
page "Regarding prices, you will note, that in
spite of the lower market prices prevailing at
present for 15 denier 60 gauge plain and 15
denier 51 gauge mesh, we have agreed to Mr.Alex
Wainberg's request to leave these unchanged for
the duration of these contracts." It goes on,
do you see that? A. Yes.

Q.Now again in that letter there is an allega-
tion made of this arrangement that your company
had entered into with Woolworths? A. Yes.

Q.And the answer to that letter is again by you,
on 13th March, on p.74 of Exhibit A. Now the
letter that you were answering was the letter 1
have just read, of 9th March? A. Yes.

Q.You say "Many thanks for your lebtter of 9th
inst. enclosing full fashioned hosiery contracts
for the period 1st April 1962 to 30th June 19627
A, Yes,

Q.Then you say "as regards prices those charged
by us have always been fair and equitable as
shown in the following schedule." That is all
you say about prices, isn't it? A. Yes.

Q.And you never denied in that letter this
arrangement that it referred to in the letter
of 9th March? A. No.

Q+.You have already told us that arrangement was
made? A. Yes.

Q.And it was never varied? A. Well, I do not
know if it was never varied.

Q.You gave this evidence yesterday, on p.84 of
the transcript, "And to the best of your
knowledge that arrangement has never been varied
has it? It has not, has it? A. No, I do not
think so." Now do you want to alter that
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evidence? A. What page was the letter you are
referring to?

Q.The letter of August, 19637 A, It was as I
stated, yes.

Q.Now notwithstanding that fact, Mr.Wainberg,
you have told us right throughout this
agreement, was maintaining that the original
agreement stood and had never been varied? A.
That is so.

Q.Notwithstanding that variation, Mr.Wainberg 10
continually maintained, from 1956 right up to

the end, that the position of the parties was
regulated and controlled by the 1955 agreement,

didn't he? A, Well, it cannot actually be

answered Yes or No; it wants answering with

respect to other matter.

Q.Well, you answer it? A. Well, the arrangement
mentioned in the letter of 13th August 1963

refers specifically to 75% at market prices, but

as Woolworth's practice had always been to take 20
the full production, there did not appear to be

a great deal of difference in the 75%.

Q.Leave out the 75%, I appreciate that; I am
talking about market prices? A. Well, market
prices are mentioned in this letter and the
1955 letter -

MR. MEARES: I refer Your Honor to p.68, the
second and third questions.

QeSo that as from 1962, at any rate, may I
suggest to you that the attitude that you and
Mr.Wainberg were adopting was that you should
be paid a price for the stockings Woolworths
purchased from you which showed to you a
reasonable profit? A. Yes.

Wl
(@]

Q.And you maintained that you were entitled o
change a price which showed you a reasonable
profit? A. Yes.

Qe.And your complaint about these prices was that
Woolworths were offering towards the end, - thav
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they did not show you a reasonable profit?
A. Yes.

MR, MEARES: I call for some documents, on
subpoena Duces Tecum, relating to the purchase
of the 48 machines.

MR. BOWEN: They will be produced in a few
minutes.

MR. MEARES: Q.I understand you to say in your
claim that you should have had reasonable notice
that this agreement was going to be terminated?

- As Yes,.

Q.Well, you would agree with me, wouldn't you,
that if you had been given one month of six
years, you would never have been able to have
sold your machinery? A. No.

HIS HONOR: Q.Does that mean you would not have
been able to, or you do not agree?

MR. MEARES: Q.May I withdraw the question. You
would never have been able to sell your
machinery except for scrap? A. At the time -

Q.I am putting it to you now that if the

company knew of had six months notice, one year's

notice, two years notice or three years notice,
you would have, during those times, only been
able to sell your machinery for scrap? A. In
November 196372

Q.As from then? yes. You would agree with that,
wouldn't you? A. Yes.

Q.And you would agree also that as far as using

the machinery was concerned, you determined in a
matter of weeks of what you say is a repudiation
of the agreement, Lo close the mill down, didn't
you? A. Yes.

Q.And you decided, as at the date of repudiation,

that you could not use that mill profitably for
the purpose of making fully fashioned hosiery,
to establish and sell your own brand? A. We did
not have any market for it.
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Q.Well, the answer to my question would be Yes?
A. Not altogether. You cannot make up material
and keep the mill going and build up stocks and
spend a lot of money if you have not got a
market for it.

Q.You decided then, in November, 1963, that it
was impracticable for you to use that machinery
for the purpose of establishing your own brand
and selling it, did you not? A. We decided in
December.

Q.Now having reached those two decisions, would
you tell me how the giving of any notice would
have advantaged you? A. Well, unless sufficient
time had been given to establish or try and
establish a market during which time your mill
was in production -~ we may have had possibilities
if sufficient time had been given, a period of
two or three years.

Q.And is that your answer to my question, or do
you want to add anything? A. I could only say
that at that period, in late 1963, that unless
there was a long period of time given for a
finalisation of any arrangement, that would give
us the opportunity of testing the market fully
whilst production was being maintained, that that
would be the only opportunity that would be
available to us.

Q.And, of course, the position was this, wasn't
it - or rather you know now that since Decemnber,
1963 the demand for fully fashioned hosiery has
continued to drop? A. It was not apparent in
December 1963, because Woolworths offered us -

Q.No, would you answer ny question; you know now
that since 1963 the market for fully fashioned
hosiery has continued to fall? A. The general
market has continued to fall, yes.

Q.And would you agree with me under those
circumstances that, being wise after the event if
you wish, that as at December 1963, it would

have been quite impracticable for you to
manufacture profitably, given any period of time
to establish your brand of fully fasioned hosiery;
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you would agree with that, wouldn't you? A. Yes. In The Supreme
Court of New

Q.Well now, of course, as far as these South Wales

negotiations from time to time were concerned, —

you have told the Court that you were asked, I Plaintiff's

think in 1961, to pay for the cost of the Evidence

cartons, and that is correct, isn't it? A. That

is correct. : : No. 7

Q.And you were also asked to give Woolworths two gggligrgohnson

and a half per cent discount for 30 days? P

A, Yes. Oth December
1965

Q.And vou knew at that time, did you not, that

i - i Cross~
Woolworths were saying that they were going to - .
bring that 23% discount in? A. Mr.Cooper told us. gﬁigigizéon

Q.And you knew, furthermore, that éll other
manufacturers selling to Woolworths were giving
them this 21% discount? A.I did not know that.

Q.Well, wasn't that written to you? A. I beg
your pardon?

Q.Weren't you told that in a letter? A. I do not
recall it at the present moment.

Q.Have a look at p.54 of Exhibit A, a letter of
13th October, 19617 A. Yes.

Q.And I refer you to the second page "Delivery
terms agreed are F.I.S. each State, cartons
included. It has been decided to agree to your
request for cash terms to be altered from nett

7 days to nett 30 days rather than change to
your normal terms for other lines of 24% 30 days.
This is quite contrary to the company's current
policy and has been granted for the time being in
view of the special circumstances concerning
your hosiery plant and the excellent service you
have given us. It will be necessary to review
this at a later date." 7You see that? A. Yes.

Q.And then it was, wasn't it, in 1963, as
appears from p.86 of Exhibit A, in a letter
dated 7th March, 1963 that you agreed to the
company applying these 23% discounts as from ‘st
April 19637 A. Yes.
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QeAnd you knew also, of course, that Woolworths,
in regard to cartons, were dealing with other
hosiery manufacturers on the basis that they
supplied cartons? A. I cannot say that, that I
knew that altogether.

Q.Can I have those machinery papers? (Produced)
Your Honor will see from p.150 that 12 hosiery

machines were purchased in October and December
1957 or arrived, it is not clear and that 36 of
them arrived by 24th April, 1956, or 30 arrived
by then.

HIS HONOR: 12 arrived in May, on the 3rd and 6
on the 24th if that means "arrive," as you say.

MR. MEARES: Q.What I wanted to see if -~ it is
only on this basis if it comes to a question of
damages - the order for those machines, as to
the purchase of the subsequent machines in 1957.

HIS HONOR: Do you mean another 24 ordered in one
year, or 2 lots in 127

MR. MEARES: 48 altogether and the last twelve, I
would like to see the order for them. And I
would like to see the order for the first %6.

(Short adjournment)

MR. MEARES: Q.I show you two files in relation
to the purchase of 12 machines in 1957.
(Approaching witness) I refer to p.150.
see the documents? A. Yes.

Do you

Qe0On p.150, do you see particulars, given by
you, of the 12 machines and the date of purchase
of six of them is given as 30th October 1957 and
the date of purchase of another six of them is
given as the 12th December, 19577 A. Yes.

Q.1 show you an invoice of Mellor Bromley's, of
Xhe 31st August, 1957, for 6 hosiery machines?
. Yes.

Q.And also a declaration from Agnew and Company
Limited, London, insurance brokers, in relation
to those machines, dated September 1957, said to
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be shipped on the "Wellington Star"? A. Yes.

Q.Then I show you an invoice of Mellor Bromley's
of the 18th October, 1957 for a similar six
nachines, and a similar declaration from the
London insurance brokers, dated October, 1957,
indicating that they are shipped or to be shipped
on the "Adelaide Star"? A. Yes.

Q.Would you accordingly agree with me that the
12 machines referred to on p.150, to which 1
have referred you, were ordered and delivered
late in 19577 A. They were delivered in 1957.

Q.No - "ordered"; I show you the invoice? A. Yes,
but that does not have any effect on when they
were ordered. The invoice only gives the date
they were invoiced.

Q.Is not the invoice the document that evidences
the contract; if you order goods and the
supplier agrees to deliver, then according to
your offer he invoices you? A. Yes, but it
depends on the availability and shipment of
goods, when they were ordered. They may have
been ordered months before that. 1 am not
prepared to say, without checking, when they
were ordered.

Q.You have been asked to produce all your
documents. I am asking you, will you agree those
12 machines were ordered in 1957 - they were
certainly delivered late in 1957. 7You may
refresh your memory from a document, p.3%0 of
Exhibit 4, 30th July, 1957, do you see that?

A, Yes.

Q.Now, would you adnit those 12 machines were
ordered in 19577 A. Yes.

Q.In regard to these machines, you discussed the
matter with Mr.Fleming? A. Mr.Wilson and lir.
Fleming.

Q.You told those gentlemen of your intention to
order them? A. They were ordered after a request
to increase production.

Q.What I am suggesting to you is, in the
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discussions in relation to ordering them, Mr.
Fleming or Mr.Wilson said to you, as far as
ordering was concerned that was your
responsibility. Would you deny that? A. I do
not think, from memory, I could say those terms
were used. We were asked to increase production
from the original amount and it was necessary to
double the original plant from 24 machines to

48 machines and these final 12 machines made a
total of 48 machines to give Woolworths the
production they required from us.

Q.But, I want to come to this point. If you
look at that letter of July 1957, you say with
48 machines you would be able to make 1800
dozen a week, is that correct? A. Yes.

Q.And you would work% at this time, 49 weeks a
year - or am I wrong? A. Approximately 49 weeks
a year, yes.

Q.If we multiply 1800 dozen by 49, that comes to
88,200 dozen per year, is that right? A. Yes.

Q.In may of 1955, you had an order to supply
50,000 dozen per year, is that correct? A. That
is correct.

Q.50 that to supply 50,000 dozen a year as from
the inception of the agreement, you would have
needed 24 machines? A. We would have needed 24
machines, providing we worked 2 full shifts. On
one shift, we would have had to double it.

Q.S0 you knew that in May 1955 you would need
24 machines? A. Yes.

Q.But you say, as I understand it, in your

evidence that the £45,000 was loaned to you as

a result of a request to increase your

production and that it was in respect of the

iﬁcgnd 12 machines? A. I do not think I said
a -

Q.Let us look at the November agreement., That
agreement is made in November 1955? A. Yes.

Q.And it is for £45,000, is that correct? A. That
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is correct.

Q.That would represent how many machines? A. I
don't know but that does not state here the
£4u5,000 was specifically for the = - - -

Q.Do you see, at clause 10, Stirling Henry would
effect the said insurance? A. Yes.

QeThen there is produced on p.12 the insurance
that was effected pursuant to that agreement?
A. On 12 machines.

Q.0n 12 machines, from the United Kingdom to
Sydney, sailing during April; do you see that at
p.12? A. That is a certificate of insurance from
Steeves-Agnew.

Q.Do you say those 112 machines were the 12
machines that came out on the %rd lMay and the
24th May? A. I would think so, yes.

Q.Mr.Wainberg attended a very great number of
these conferences that you have spoken of, did
he not? A. Yes.

Q.He played a very active part in the discussions

and conversations that took place, did he not?
A, Yes.

Q.May I suggest to you, from your "side of the
fence" he was the main talker? A. Not
necessarily.

Q.I am not asking you "not necessarily"; in the
main, that is what he was, was he not? A. I anm
not prepared to say "Yes" or "No" to that
question.

Q.Take the negotiations when Mr.Kelly was
present, he was the main spokesman on your side,
was he not? A. Both he and I had different
things to say. He spoke up and I spoke up, bLoo.

Q.He used to say quite a lot, did he not? A,
Everybody at the meeting said quite a lot.

Q.He did? A. Yes.
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Q.And in these discussions he had with lMr.Kelly,
may I put to you it would be a fair suggestion
that he would refuse to face up to the issues put
by Mr.Kelly; would that be a fair comment to make
of him? A. It depends on what you mean by "face
up to the issue”.

Q.That he was inclined - when he was confronted,

I suggest to you, with a submission made on

Woolworth's part -~ to dodge it and go on to

another topic? A. No. 10

Q.That would not be correct? A. No.

Q.However, Mr.Wainberg is available to give
evidence, is he? A. T don't know.

Q.You do not know; were you not talking to him
outside this Court, 10 minutes ago? A. I was
talking to him outside the Court.

Q.By the by, you bought your yarn from different
sources, did you? A. That is correct.

Q.What was the market price of it? A. I could
not tell you at the present moment, without 20
reference.

Q.Without reference to what? A. Without reference
to the purchases, where they were made, from whom
they were made and the time they were made.

Q.Without reference, in other words, to what you
paid for them? A. That is correct.

RE-EXAMINATION:

MR. BOWEN: Q.Would you look at Exhibit A, p.22,
a letter of 23rd March 1956 from Stirling Henry
Limited to Woolworth's Limited? A. Yes. 30

QeIs that a letter which refers to 12 Mellor
Bromley machines——-

MR.MEARES: It appears, to me, on enquiries, if it
helps my learned friend, quite obviously the
£45,000 was loaned in respect of the third 12
machines.
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MR. BOWEN: I do not know that that matters.

Q.That letter relates to the lot of 12 machines
which was the first delivery, increasing above
the first 24 machines, was it not? A. That is
correcte.

Q.Then at p.30 of Exhibit A, the letter you

were referred to by lMr.Meares refers to the next
12 Mellor Bromley machines? A. That is correct.
There had to be a delay in ordering those, due

to import licences. We were unable to get import
licences for the full 24 at a time.

Q.In regard to the £45,000 and the assisting you
finanecially by taking over stocks of yarn, and
letting you draw 1000 1lb. weight of yarn out of
bond; was this financial assistance related in
any way to the cost of any particular number of
nachines? A. Not necessarily for them (objected
to on the ground the agreement speaks for itself;
question and answer allowed)

Q.I am not saying the insurance would not at
least reach the figure which you were loaned.
You have told us that the 24 machines would need
to work two full shifts to produce the 50,000
dozen referred to in the letter of May 19557 A.
Yes.

Q.What shifts would you have to work with the 48
machines, to produce the 88,200 dozen? A. Two
full shifts.

Q.In relation to this letter at p.?%0 of Exhibit
A, dated 3rd July 1957, where there is a
reference to 800 dozen per week and 1,000 dozen
per week, where did those figures come from?

A. They are the approximate quantity that the
machine was capable of making in the period of
time. They have to be a little bit elastic, you
cannot get exact amounts. It depends on the
sizes you are making. If you are making small
sizes with a small length of leg it is shorter;
and 1f you are making larger sizes with a long
length of leg it is nabturally longer. The
longer ones take longer to manufacture.
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Q.You were asked, at p.72 and 73, by Mr.Meares
yvesterday about some efforts you made to sell
Stirling Henry stockings elsewhere, other than to
Woolworths? A. Yes.

Q.You said: "At one period we had our own normal
salecmen approach the trade, not for any

lengthy period, it could have been a fortnight.

We had m production to sell. We made contact

with the trade with a view of offering fully

fashioned hosiery." That was taking place after 10
the letter of 10th July 19617 A. Yes.

Q.And then you were asked: "May I put it to you
that no further attempts were made to sell afber
that date, namely, 27th July?" I want to direct
vour mind to the period in December 1963, after
there had been those differences between Stirling
Henry Ltd. and Woolworths Ltd? A. Yes.

Q.Did anything take place in relation to
attempting to sell stockings at that time?
(Objected to as being not in reply; His Honor 20
ruled the question was not in reply but granted
leave to Mr.Bowen to ask the question) A. I
overlook remembering any dates but in December
1063 we sent samples to our interstate officers,
and our interstate representatives endeavoured
to show our samples and to sce what the
prospects were for selling fully fashioned
hosiery at that date, but the results were
negligible, they were nil.

Q.Do you recall over what period of time that %0
would have operated? A.That would be from the

beginning of December to Jjust on our closing

down prior to Christmas.

Q.1 take you to another matter. You were asked
vesterday some other questions about the letter

of 10th July 1961, which appears in Exhibit A at

pP.57. Mr.Meares asked you some questions about

recent discussions. Look at your notes of

meetings, which are shown to you. Do you see a

note of the meeting on 14th June, 19617 A. Yes. 40

Q.Tell us who were present at that meeting? A.
Mr.Kelly, Mr.Fleming, Mr.Wainberg and myself.
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Q.Then, you gave evidence 1n chief, therewas a
later meeting on the 28th June. Tell us who
were present at that meeting? A, Mr.lMiller, IMr.
Cooper, Mr.Wainberg and myself.

Q.At the last of those meetings, that is the

meeting on the 28th June, you fixed prices,

which appear later in the letter of 10th July,
©61, is that right? A. That is right, yes.

Q.Did you also fix certain quantities which
appear to have been increased, when you came to
the letter of the 10th July? A. They were
increased, yes.

Q.You were not present at any meeting in between
28th June and 10th July? A. No.

Q.If there was such a meeting; or on the 10th
July. You do not recall any meeting in the
intervening period from the 28th June until you
saw that letter? A. No, I was not at any such
mneeting.

Q.I want you to go for a moment to the lebtter of
18t August 19671, which is at p.48 on Exhibit A.
Do you remember you have been referred to it a
number of times? A. Yes.

Q.It refers to the purchase of 75% of your
requirements at market prices, total purchase
not less than 50,000 dozen. Then you were
referred to your letter in reply to that, dated
9th August, 1961, where on the 2nd page you made
reference to 1t being a first refusal of the
balance of 25%, not an option? A. Yes.

Q.1 want to ask you this. You attended the
various meetings to fix prices at these three
monthly intervals subsequent to these letters?
A, Yes.

QlIn the proceduvure which was followed at these
meetings, was there ever a sort of fixing of an

objective figure of the market price, and then an
adoption of that as the price for the next period

for contract; was that ever done? (Objected to;
question allowed)
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Q.Was any objective evidence by the parties ever

put as to something - - - A. We were told that

this type of hosiery was purchasable at a certain
figure. Then a price was arranged also, and &

time for our supply of goods. On another

occasion, it was said the best price they could

give us was such and such a price, that would

give them their mark; 48% in one case, they were

asked to get by their company - that Mr.Cooper

was asked to get by his company. 10

Q.But was there ever any attempt to fix a price
which would form a basis of the contracts for the
next period, which was equivalent to some price
which was assessed by the parties as being what
Mr.Meares has put to you as a "market price"? A.
No. In most of these cases we were told there
had been certain offers at cerfain prices and
that they could buy -~ take one line, 15 denier
60 gauge stockings at a certain figure and then
we saild that is the distressed price, They are 20
not market price, and we would arrange a price we
would supply the hosiery at which was another
higher figure.

Q.Was there ever at any of these meetings a
production of invoices or documents which might
establish the market price in the sense Mr.Meares
was putting it to you? (Objected to) A. No.
(Question and answer allowed)

HIS HONOR: Mr. Meares, look at para. 5(a) in the
amended claim, 230

MR. BOWEN: Q.Was there ever any production of
evidence, such as invoices, which may establish
what Mr. Meares put to you was the market price,
which would govern the prices for the next
period? A, No, it was only verbal talk.

eIt was verbal talk about offers that had been
received, it did not go beyond that? A. No.

Q.And these offers suggested were of various
types? A. They were of various types.

Q.And this was so until Mr.Millist, at the very 40
last, in 196% asserted that the price to be fixed
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for the next period should be equated with what he
said was the market price, #1/-d., 48/-d. and
48/-~d.7 A. That is correcte.

Q.That was the first time that had been adopted
as the mode of dealing? A. The first time.

Q.It has been suggested to you by Mr.Meares that
your hosiery mill may have been inefficient.

You have been in the hosiery business for a very
long time, at different mills, Can you tell us
the position in that respect? A. I would consider
the mill was highly efficient and that was
really confirmed by that letter from Mr.Cooper,
at one period, thanking us for the efficiency
and everything. On top of that, we had not
complaints from Woolworths about late deliveries
- there may have been a minor odd one that might
have been a day or so overdue, but in lots of
cases they asked us to bring deliveries forward;
and regarding complaints of quality, over the
period of time, they were negligible.

Q.Would the machinery, at the time you finished,
be regarded as old, or new or what? A. No.

Q.At the time the contract finished? A. No. It
would not be considered as "old".

Q.You may recall, lr. Meares put to you that at
a meeting on the 12th August 1963 a memorandun
was produced by Mr.Millist which purported to be
a summary of a meeting held earlier, which was
later set out in thelr letter in six paragraphs,
do you remember - would you look at your notes
of meetings in respect of the meeting of the 2nd
August 19637 A. Yes.

Q.Look at the last part of your note. Having
looked at that note to refresh your recollection,
are you able to tell us anything in relation to
the meeting held on the 2nd August 1963, and
whether anything took place in relation to a
memorandum? A. I took 2 note there, Mr.Millist
produced a memo but Id4did aot - ~ -~

Q.Di@ you get an opportunity of reading it at the
meeting? (Objection to leading; quesbion allowed)
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Q.Did you read it? A. No, I did not.

Q.Do you recall whether, when this matter was
raised - - -

MR. MEARES: May I interrupt, with respect, so

that my friend and Your Honor are not confused?

I am relying on the fact this note was read out

at a meeting on the 12th. I referred to the

letter of the 13th, where that is mentioned as
happening on the day before. My friend is

dealing with a meeting on the 2nd. 10

HIS HONOR: I think you had better go into detail.

MR. BOWEN: Q.Do you recall whether it was

mentioned what was the date of the meeting, of

which this memo was a summary; have a look at

your note. A. 14th June 1961. That is the

meeting of the 2nd August 1963, 1 have a memo

there Mr.,Millist produced a memo written by Mr.

Fleming purporting to be a summary of the meeting

held, with Mr. Kelly, Mr. Fleming, Mr. Stopford

and Mr. Wainberg, on the “14th June 1961. 20

Q.And that is the memorandum you say you did not
read, or did not get an opportunity to read?
A. Yes.

Q.1 think there was then a meeting on the 12th
August 19637 A. Yes.

Q.And you made a note of what happened at that
meeting, did you? A. Yes.

Q.Do you have that note? A. Yes.

Q.Look at it and tell me whether any memorandum

was produced or read out at that meeting? 30
(Objected to as already having been read out;

question allowed)

Q.1 have taken you to the mecting of the 12th
August 1963. Was any memorandum produced at that
meeting, as far as you can recollect? A. I do not
recall. 1 did not record a memorandum at that
meecting.
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Q. (Approaching witness): I want you to look at
some documents which I show you, which are pinned
together. I want you to identify the signature
on it and tell me whether it was received by the
company? A. The first one is dated 5th December
1963 and was received by the company on the 6th
December 1963, It is from our then Melbourne
manager, F.G. Munn.

Q.Are there initials on it? A. Yes, those are his
initials.

Q.Are you familiar with his handwriting and with
his initials? A. Yes.

Q.What is the next one? A. The next one was
dated 6th December 196% and was received by the
company on 9th December 1963. It is signed by
our Brisbane manager, C. Devereaux.

MR. MEARES: If these are letters in relation to
these attempts, I would not suggest they were

forging signatures. There will be no issue
about that.

(Mr.Bowen then showed the letters to
Mr.Meares. )

RE-CROSS-EXAMINATION

MR. MEARES: Q.Can %Qu tell me whether you
instructed, or Mr.Wainberg instructed your
interstate representatives to offer your hosiery
at any particular price or prices? A. Yes, we
gave a particular price.

Q.Eave you any record of the prices you gave, at
which you were prepared to sell? A. I have not
got any records here.

Q.Are there any records in the company? A. There
would be correspondence I should think, yes.

Q.Could you produce that for us? A. I will
endeavour to, yes.

Q.Can you tell me, subject to producing the
correspondence, whether to the best of your
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recollection you offered these various lines in
December at prices over and above prices you
were prepared to negotiate with Woolworths for,
or under them, or what? A. I think they were
based, from memory, on the auditors' costs plus
approximately 10 per cent.

Q.And you would be able to produce the
correspondence in relation to that? A. I don't
know whether I can, until I see if 1t has been
destroyed.

Q.Did you receive any reaction as to market
prices prevailing at that time, as a result of
your interstate representations? A. We had
reports on some prices, yes.

Q. (Approaching witness): Of course, the main

Woolworths line, by far, was the 15 denier 60

gause, was it not? A. Yes it was -~ the biggest
quantity.

Q.May I put this to you, that on the 6th
December 1963 your Brisbane manager advised as
follows, in relation to prices they were buying
15 denier 60 gauge at? Objected to on the
ground the letters were shown to the witness to
get his identification of signatures, and the
documents were not in evidence; and that Mr.
Meares had had a "free look" at them.)

(Bundle of letters m.fei.l)

MR. BOWEN: Here are copies of a letter to the

Melbourne office and the Brisbane office dated

srd December 1963 and an internal nemorandum of
the same date which I show to my friend.
probably the correspondence he was asking Mr.
Stopford to look for.

(Copy letters on yellow paper mef.i.2.)

MR. MEARES: Q.Do you maintain, still, that in
December 1963 the price which Woolworths said
they could buy for, namely, 40/-d. was a
distressed price, do you maintain that? A. That
question is difficult to answer "yes" or "no",

- without an explanation.

This is

10
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Q.You have used bthe expression "distressed price",

have you not? A. Yes,
Q.In regard to certain prices? A. Tes.

Q.Do you claim that price of 40/-d., for 15
denier 60 gauge stockings comes within that
category according to you, namely, a distressed
price? A. May I give an explanation with my
answer?

QeI do not want to be unfair, but you have used
this expression constantly, these prices were
distressed prices. I want your answer as to
whether you now claim the price of 40/-d. they
said they could pay was a distressed price? A.
Yes,

Q.You do? A. Yes.

QeWill you admit that you were involved in
relation to the inquiries from Brisbane, that
from all inquiries made the price at which
retailers were buying was between 3%6/-d. and
39/~d.7 A, Yes - for special quantities.

Q.For 15 denier 60 gauge? A. It did not say for
regular stock.
(Witness retired)
(Luncheon adjournment)

PLATINTIFER'S EVIDENCE

)

0

No.

G

WILLIAM ATEXANDER SCOUGALL
sworn, exasmined as under:

lMR. BOWEN: Q.What is your full name? A.Willicm
Alexander Scougall.

%.Do you live at 15 Speers Road, North Ryde? A.
es.

YeAre you the secretary of Stirling Henry? A.
Tes,
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Q.Have you held that position in the company for
the past 2 years? A. Yes.

QsPrior to that were you for a period with this
company as its accountant? A. Yes, from April
1956 to September 1958.

Q.1 think, on the 30th lovember this year a Mr.
Fahey, of Albert G. Sims Limited, came out to
the hosiery mill? A. He did.

Q.Do you know lMr.Fahey? A. Yes, I know him very
well, 10

Q.You had the task of taking him to see the
machinery and auxiliary equipment of the hosiery
mill so he could inspect it? A, Yes.

QeWhat did you show him? A. I showed him the 48
knitting machines and seaming plant and other
auxiliary plant for dyeing and finishing the
stockings.,.

Q.He inspected that? A, That is right.

Q.There has been tendered in evidence as part of
exhibit A, page 103, a report by Walmsley Cowley 20
& Company of the 6th November 1963 and it is

addressed to Woolworths Limited. It atbaches

schedules setting out information about the

accounts of Stirling Henry Limited. You are

familiar with that report and you are familiar

with those accounts, are you? A. Iam, yes.

Q.In exhibit A, page 108 is a report by

Priestly and Morris, auditors for Stirling Henry
Limited dated 17th November 1963 and addressed to
Stirling Henry Limited? A. I am familiar with 50
that, as well.

Q.There is a letter, paze 110 in exhibit A, by
Priestley and Morris to Walmsley Cowley & Company
dated 11th November 1963%, forwarding to Walmsley
Cowley & Company their report on Stirling Henry
Limited. You know that? A. I received a copy of
that letter.

Q.I think you have Prepared, from the books of
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account of Stirling Henry Limited, a statement of
the profits for each financial year ended 30th
June, since that company started producing
stockings in its hosilery mill? A. Yes, that is

S0.

Q.1 show you a copy of a statement which you have
prepared - I hand my learned friend and Your
Honor copies of this statement - 1 think you
prepared three statements. TFirst is statement
No. 1, being manufacturing and trading results of
the hosiery department during the period 1956 to
19637 A. That is correct.

Q.And these are, as I mentioned, for the
financial years ended 30th June? A. That is so.

Q.You have certain figures for each of those
vears which are in items 1 +to 16; and then you
come to item 17, being a gross profit. Is that
gross profit figure arrived at after only direct
expenses incurred in the hosiery mill have been
taken into account? A. That is the nett result
after the direct expenses have been taken into
account.

Q.You have apparently two alternative sums below
that, one of which you took off a proportion

of expenses under items 18 19 and 20; and the
other, where you took off a proportion of
expenditure under items 22, 23, and 247 A, That
is so.

Q.Can you explain the difference among those
groups of three? A. Yes, between items 13, 19
and 20, this includes the total expenses which
were verified by the auditors. Items 22, 23
and 24, exclude those overheads or expenses
which Walmsley Cowley indicated they considered
were not applicable to our hosiery mill.

Q.They expressed doubts about certain types of
evpenditure? A. Yes.

Q.You have taken the steps, in making what would
be the calculation in relation to gross profit,
50 as to arrive at a nett profit not deducting
those expenses about which they were differing,
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but only the expenses which they conceded should
be deducted? A. Those were expenses they
considered not attached to our hosiery mill and
I exclude them in items 22, 23 and 24.

Q.What have you included in items 22,23, and 247

A, I have included there a proportion of the

trading expenses, general factory administration

and selling and distribution, which they accepted

as being - and only those expenses - as being
apportionable to the hosiery mill. 10

Q.When you say "they", do you mean Walmsley
Cowley? A. Yes.

Q.And their report was in relation to the year
ended 30th June 19637 A. Yes.

Q.But you have adopted the principles they laid
down, in going back through the company's
figures in these earlier years? A. That is so.

QeStatement No. 2 is a summary of total costs of
turnover, and percentages, for the years 1956 to

196%. This refers again to the financial year 20
ended 30th June each year? A. That is so.

Q.And the Stirling Henry Limited, in addition to
the hosiery mill, during the years you have
dealt with, had a number of other mills or
manufacturing complexes, did they? A. They did,
yeSa

ReAnd these figures on statement No. 2 represent
the figures for all the manufacturing, lumped
together? A. Those items 26 to 3%, yes.

Q.Taking those first, item %2 gives the total 50
sales of the company in any one year. JXItem 33

gives the total expenses of the company in any

year? A. That is correct.

Q.Item %1 would give you the trading profit of
the company in each of those years. 1In relation
to this trading profit which is shown, these
figures showed it made a trading profit in each
of the years in question? A. That is right.
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Q.None of these was a loss year? A. There were
no losses in those years, no.

Q.Those are trading profits. Is there any
figure for nett profit as distinct from that.A.
To that trading profit - the company had profits
from investments and dividends from its
sabsidiary company tc be added to that, before
the total company profit was established.

Q.It has subsidiaries as well as investments? A.
It had a subsidiary, yes.

Q.Those figures would be before tax? A. That is
correct.

Q.They are a pure figure before tax and of course

before dividend? A. That is true.

Q.Would there be any other expenses to be taken
off that trading profit to arrive at the
company's profit for the year? A. No other
expenses.

Q.For the year ended 30th June 1964, what was
the comparable position as regards trading
profit? A. The company showed a loss for the
year ended 30th June 1964,

Q.How much was the company's trading loss? A. The
company's trading loss was £257,000 plus £77,000 -

£334,000 for the year 1964,

Q.Have you taken into account its subsidiary as
well, and investments?

HIS HONOR: Q.What is its subsidiary? A. Jeanette
Underwear Mills Pty. Limited.

IMR. BOWEN: Q.If you take in as well as the

company's trading figures, the figures for its
investments and the figures of its subsidiary,
what was the position for the year ended 30th

oune 19647 A, The nett result was a total losg of

£329,000 for the year ended 30th June 1964.

Q.For the year ended 30th June 1965, taking the
trading profit or loss, what was the figure? A,
The trading loss for Stirling Henry Limited was
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168.

£156,000 and the consolidated loss after dividends
received and profit from capital profits was

£86 ,000 for Stirling Henry Limited and £124,000
Tor the consolidation loss.

Q.The other percentage figures on statement No.2-
take as stated in item 34, for example, material
to sales percentage, labour to sales, total
expenses to total sales and trading profit
percentage to total sales. Then there is a
percentage in relation to labour, so that in any
year you can see what the percentages were with
your company? A. That is correct.

Qe Then in item 38 you have your total of expenses
to labour costs and total hosiery expenses,
direct and indirect, as a figure, not as a
percentage? A. That is as a figure, item %9 is as

a figure.

Q.Then below that you give the percentage to
enable a calculation if one of these was the
proper proportion to take in apportioning the
hosiery expenses? A. That is correct.

QeI do not think I need go through then
individually. What is statement No, 37 A. State-
ment No. 3 is a summary year by year, fron 1956,
of the total expenses incurred by the company
against those items which Walmsley Cowley
indicated in their report as being not applicable
to hosiery.

QeYou take selling and distribution expenses.
Those would be total figure for the yearsin
guestion? A. That is true.

Q.Adninistration expenses, take rates and taxes,
that is the total figure for the company's
property? A. For 1963 the btotal figure would be
£12,729.

Q.Would that include the property on which the
mill building was erected? A. Yes.

Q.But that has been excluded from being a hosiery
expense? A. Walmsley Cowley have, but I have notb,
in statement No. 1 items 18, 19 and 20.
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Qe.But you have, in items 22, 23 and 247 A. Yes, In The Supreme

I have excluded it actually in item 22. I have Court of New
included it in item 18, rates and taxes. South Wales
Q.And if one looks at directors' fees, Walmsley Plaintiff's
Cowley thought they should be excluded, but on Evidence
" the appropriate set of items in statement No. 1  ——
you excluded it in items 18, 19 and 207 A. Yes. No. 8
William

. Alexander
2 a
are listed here? A. Yes. Scougall
Q.Coming down to depreciation, the third last, 9th December
we see in 1963 it was £1,1597 A. Yes. 1965
. . s B, Examination
Q.That is your btotal depreciation for all the continued

operations of Stirling Henry Limited? A. Yes,

that is the total depreciation of office machines,
office furniture, for the company during the

year 1963.

Q.Because the main heading is "Administrative
Expenses", it looks small? A. Yes.

QeSS0 it is depreciation only on administrative
equipment? A. Yes.

Qe.In selling and distribution, you have
depreciation on motor vehicles and furniture.
On statement No. 1, what would the depreciation
item 14 be? A, Item 14 is the depreciation on
the hosiery mill plant and equipment only,
production machines in the hosiery mill.

Q.No depreciation charge on the building? A. No
depreciation on the building.

Q.These figures have been prepared by you from
the books of the company, as you told us, and
you have had them checked and certified by the
company's auditors, Priestly and Morris? A. Yes.

Q.And, attached is a certificabte from Priestley
and Morris, dated 8th December 1965, is that
correct? A, That is so.

Q.Attached to the three statements are what are
called "Supporting notes" for statements No. 1
to No. 3 inclusive, and they set out an
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170.

explanation or comment in respect of each item,
by number? A. That is so.

Q.50 it is largely explanatory? A. Yes, it is
explanatory against each item number in the
margine.

(Three statements tendered and Mr. Bowen
to undertook to call a witness from the
firm of auditors.

Mr. Meares objected to the tender as

containing totally different figures from 10
figures in schedules with which the

plaintiff had asked the defendant to agree.

Mr. Bowen pressed the tender.

His Honor admitted the documents subject
to)objection and they were marked exhibit
B.

MKH. BOWEN: Q.In 1963 when a dispute about price

arose towards the end of the year, there was a

claim made that an amount of 5d. per dozen ought

to be added to a figure arrived at before for the 20
cost of stockings per dozen, because of an

extra week's leave having been granted to the
employees. Do you remember that? A. Yes, I

remenber it well.

Q.Did you have occasion to check the correctness
of that figure of 5d. as an addition to the cost
of stockings per dozen? A. I did. I checked it.

Q.What was the position? A. The position was thatbt
after the statement was prepared by the auditors,
there was an increase in the annual leave of our
employees in the hosiery mill, from two weeks to
three weeks, which meant in effect we lost one
week's production; and the wages of £1,800 per
week distributed over 90,000 dozen per annum is a
cost of 5d. per dozen.

Q.50 the 5d. represented a direct loss as regards
wages but did not include any item of loss of
tine? A. No.
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Q.I think you were concerned in some attempts to
sell the machinery in June this year, were you
not? A. That is so, yes.

Q.I think on the 1st June 1965 you wrote a

series of letters to possible purchasers. I show
you some documents. That is from your files,
copies of letters and replies you got, in
relation to an attempt to sell +the manufacturing
machines for knitting hosiery? A. That is so,
yes.

QeIt might be convenient if you told us the
names of the firms and companies to which you
wrote? A. I wrote to William C. Jackson &
Company Pty. Limited who are our current agents
in Australia for Mellor Bromley. I wrote to
L.J. Poster & Company, who are well known in the
textile industry for the sale of used machinery.
I wrote to William Cotton Limited, the
mnanufacturers in England, and the Australian

hosiery mills Yoffa and Wurth Hosery Pty. Limited.

I wrote to Suitex Industries Limited, Kolotex
Pty. Limited, Kayser Pty. Limited, Prestige

Limited, Holeproof Limited, Hilton Hosiery Limited,

Beau Monde (Australia) Limited and Messrs. Brown
and Dureau Limited.

Q.What responses did you get to those letters?
A. I received one reply from Kayser Pty.
Limited, I received one reply from Kayser
manufacturers of hosiery plant and I received a
letterfrom William C. Jackson, the agents,
enclosing a copy of a letter from William Cotton
Limited, the manufacturers. I also received a
reply from Brown and Dureau.

QePutting it shortly, did any of those replies
display any interest in purchasing the mill
machinery at all? A. None whatsoever.

(Letters mof.i.3)

Q.Going back to exhibit B, look at exhibit DI.
The report attached to it is that of Priestley
and Morris but it refers back to the report of
Walmsley Cowley, part of exhibit 3. Go to the
third and fourth paragraphs (read). Now, I Jjust
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want you to tell us, in the figures you have
prepared in statement No. 1, part of exhibit B,
what in fact is the different method of
allocation in your allocation in items 18, 19 and
20 and in the Walmsley Cowley allocation? A. In
my method in items 18, 19 and 20 I have included
all the factory selling and distribution and
administrative expenses which we would normally
apportion to the hosiery mill. There are some
expenses that are not apportionable to hosiery,
which we exclude or ignore. In items 22, 23 and
24, I have further excluded those expenses that
Walmsley Cowley in their report said were not
applicable to the hosiery mill and this has the
effect of a reduction of £10,544.

Q.Now, look at the direct expenses in statement
No. 1, that is item 9 onwards. Could you tell us
whether when a mill stops any of those charges
continue on? A. In between 9 and - - -

Q.Let me put it shortly, between 9 and 167 A.
Between 9 and 16, depreciation certainly continues
and maintenance certainly continues.

Q.What maintenance could there be? A, With our
company, we require an electrician to make
regular inspections of the electrical installa-
tion within the hosiery mill. Then, ouxr
maintenance foreman makes periodic inspections
with a view to cleaning, dusting and cleaning
down the machines.

Q.Needles and royalties would not continue? A.
No.

Qe.Nor does long service leave? A. That is right.

Q.Can you indicate to me other charges which
might continue? A, Yes, the rates and baxes,
insurance, security services.

Q.What are the security services? A. That is the
watchman we employ. We employ a firm of security
specialists to patrol our property.

Qe.And do they do the mill as well as the rest of
the place? A. Yes, they do the hosiery unill as

20
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well as the reste.

Q.Is there anything else? A, Yes, there are
certain administrative salaries that would
continue.

Q.Which would, to some extent, be referable? A.
I would say they would be referable to the
hosiery mill, because you cannot halve a man or
quarter a man.

Q.I want you to take the employees in the
hosiery mill and in the company's other knitting
mills. They are all on the same, or different,
awards? A, They all work under the same award,
the textile industry award.

Q.Direct labour costs, therefore, are based on
the same award. What about piece-work, do they
work piece-work at all? A. Yes, they are all on
piece~work in all the mills.

Q.With variations in the price of yarn
purchased since you started the production of
stockings, would the price of yarn alter at
various times over the period? A. Yes, it has
fluctuated quite a bit.

Q.This would be so in nylon yarn for the produc-
tion of stockings? A. Yes.

Q.Would it also apply to other types of yarn
used in other sections of your business? A. Yes,
we purchase other types of synthetic yarms and

there has been fluctuation there, too, in prices.

Q.Do you use some raw cotton of different grades,

in other sections? A. Yes, we use raw cobton.
(Objected to as irrelevent; question and answer
allowed)

Q.50 far as cotton is concerned, is that more
stable or less stable, or about the same as
nylon, in its variations over the period?. A.
It is more stable than nylon.

Q.With the cotton relatively stable, and the
nylon going up and down? A, That is right.

In The Supreme

Court of New
South Wales

Plaintiff's
Evidence

No. 8
William
Alexander
Scougall
9th December
1965
Examination
continued



In The Supreme

Court of New
South Wales

Plaintiff's
Evidence

No. 8
William
Alexander
Scougall

9th December
1965

Cross-
examination

174.

CROSS-EXAMINATION

MR, MEARES: Q.You indicated your losses for the
vear 1964, I want to put this to you. I am
reading from a newspaper of the 16th November
1064: "Stirling Henry cotton spinner weaver
knitter lost £440,027 from group operations for
the year to June 30th, compared with a profit
of £63,668 for the previous year." Is that
correct? A. That is not correct.

Q.This statement goes on ~ "In the preliminary
statement the company reported a consclidated 10
loss of £3%29,2407" A. That is correct.

Q.That was correct? A. Yes.

Q."The difference, calculated from the annual

accounts released today, is accounted for by

the capital item of provision for long service

leave." 1Is that correct? A. That is their

explanation of the difference between £329,000

and £440,000 but they lose sight of the fact of

the £25,000 provision for long service leave

was merely a transfer between recerves. 20

Q.I do not want to waste time, but would you say
this suggestion in The Sun of November, that the
loss was &£440,027, is incorrect? A. 1 say it is
incorrect, yes.

Q.And you say that when the writer said the

difference calculated from the annual accounts
released today is accounted for by capital iteums

of provision for long service leave, that is

correct? A. I do not say that, no. I say they

have included in that report the £25,000 long 50
service leave provision which should never have

been added - -~ -

Q.But it would make the difference bhetweern
£329,000 and £444,000? A. No, the difference
between £329,000 and £440,000 is profit on
capital items.

Q.&444,0007 A. £329,000 and £440,000 less the
£25,000.

Q.Is the difference in what? A, Capital prolit.
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Q.May we take it, then, that in achieving a loss
of only £3%29,000 you took as a profit item a
capital gain on some sales? A, Yes.

Q.S8ales of what? A. Sales of investments.

Q.And that was a profit on the sale of shares of
£77,168.0.0., is that right? A. £77,000 something,
yese.

Q.80 that unless or if you had not sold part of
your assets in that year and shown that profit of
£77,000, your loss would have been over
£400,0007? A, Over £400,000, yes, that is the
consolidated loss.

Q.And that would have represented approximately
half your paid up capital? A. The consolidated
loss against Stirling Henry paid up capital, it
would be roughly 45% yes.

Q.Now I want to put to you a problem that we lay
men occasionally have when accountants go into
the witness box, and it is as simple as this: If
I may refer you to Exhibit B, you reached a nett
profit figure as shown in Item 21 for the years
1956-1963% is that right? A. That is right.

Q.You show those nett profit figures? A. Yes,

Qe«Then if we get down to Walmsley Cowley & Co.'s
figures, they show a totally different nett
profit figure, is that correctfy{ A. That is so.

Q.And then if we look at the document on p.176,
that document was prepared by your own
accountants, wasn't it, Priestley and Morris?
A. Vo, that was not prepared by Priestley and
Morris.

Q.Well, who prepared it? A. That was prepared by
the accountant of Stirling Henry.

Q.Well, who is he? A. The gentlemen who prepared
this statement actually took figures from -

Q.No, who is he, was my question? A. Mr.Beale.

Q.So that if you take the year 1957, for
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argunent's sake, your estimate is &48,459, is
that right, your estimate? A. lMy estimate, yes.

Q.Warmsley Cowley's is £55,918, calculated
according to Warmsley Cowley, is that right? A.
Yes,

Q.And your own accountants is £3%,2177 A, Yes.

Q.And these substantial discrepancies between

the three estimates continue in every year? A.

On the contrary, there is no discrepancy between

the estimates of 21 and 25. 10

Q.DBetween what? A. Item 21 and item 25. The
bazis for that has already been outlined.

J.The nett profit arrived at by you under item
21 in each year differs substantially from the
nett profit arrived at taking Walmsley Cowley's
figures, doesn't it? A. In arriving at 21, I
also took Walmsley Cowley's - (objected to)

Q.Can you understand my gquestion? A, Yes.

Q.Can you answer it Yes or No? A. I do not think
it is a question that can be answered Yes or No. 20

Q.Well, would you like to make an explanation?
A, T should explain that Item 21 has also been
calculated on Walmsley Cowley's figures.

Q.Well, what is Item 257 A, Item 25 is item 21
less expenses that Walmsley Cowley stated are nov
applicable to the hosiery mill.

Q.50, it would be fair to say that item 25
represents Walmsley Cowley's view? A. In respect
of the year 1963 only, yes.

Q.And then we find that throughout each year you 30
get this vast discrepancy between your

estimates, item 21 and those of Mr.Beale, your

own accountant? A. No. This statement {1, has

been prepared on the basis adopted by Walmsliey

Cowley in determining the figures for 1963.

Q.But Walmsley Cowley's figures for 1963 are
44,4087 A, That is correct. It is also £33%,864.
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RE-EXAMINATION:

MR. BOWEN: Q.The 1963 report by Warmsley Cowley
would have certain principles? A. That is correct.

Qe.And when you came to prepare the items 18, 19
and 20, did you apply their principles or not?
A. In preparing, 18, 19 and 20, I applied the
expenses accepted by Walmsley Cowley as having
been apportioned by Stirling Henry to the
hosiery mill.

Q.50, they accepted as being correct the
Stirling Henry apportionment? A. Yes.

Q.You continued those through those items? A.
That is correct.

Q.Now what have you done in 22, 23 and 247 A, In
22, 2% and 24 I have taken from the total of
Walmsley Cowley's statement those expenses that
they stated to be not applicable to the hosiery
mill.

Q.And you have excluded them? A, I have excluded
them in calculating the nett profit of &£44,408.

Q.Well, what have you included in 22, 23 and 247
A, 22 would be the factory overheads, a
proportion of the factory overheads acceptable
by them.

HIS HONOR: Q.You have not included anything; you
have excluded it, haven't you? A. No, the
question was what have I included, and the
general factory overheads at £15,216 would
include expenses such as maintenance.

MR. MEARES: Q.Take for instance, '57, general
Tactory overheads in item 18 are £11,000 or more,
whereas in item 22 they are £10,000 or more.

You have excluded more, the expenses are lower
in each case, in Items 22, 23 and 247 A. Yes.

Q.Because you have excluded more to comply with
the Walmsley Cowley principlej this produces a
bigger profit? A. That is correct.
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Q.Because the expenses are lower? A. That is
correct.

Q.Mr.Beale has prepared some figures, which you
have referred to? A. Yes, that is right.

%.Have you got Exhibit A, that schedule? A. Yes,
Page 176 of Exhibit A.)

Q.Have you got the nett profit or loss for the
year? A. Yes.

Q.Talke the year 1957, that shows £33,217, whereas
in item 21, in Exhibit B it is shown as 10
48,4597 A. That is correct.

Q.Now why is the profit lower? A. Because in
1957 in these figures no adjustment was made for
any stock on hand variations at 30th June each
year.

Q.And in the expenses in this statement (p.176 of
Exhibit A) have you excluded some of the

expenses of Walmsley Cowley's principles, or not?

A. That is what has happened here, as in

statement (1). 20

Q.What about p.176 of Exhibit A? A. In Exhibit A,
pP.176, it has included all expenses.

Q.And did not exclude them in accordance with
Walmsley Cowley's principles? A. Yes.

Q.S0, therefore, the profit is lower, because
nore expenses have been included, is that right?
A. That is true.

Q.Walmsley Cowley raised a question whether
apportionment of indirect expenses to the hosierv

mill should be on a basis of Labour cozts or shouwid 50
be on a basis of turnover, is that right? 4. I do

not think they actually mentioned turnover, but it

was more or less suggested in their report, I do

20t think they mentionzd the word “Luarnover!,

Q.Look at p.10% of Exhibit A, the third paragraph.
They refer to what they call an inherent weakness?
A. Yes,
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Q.They say "It is obvious that an inherent
weakness exists in that any variation in output
in other sections hds a bearing on apportion-
ments to the hosiery mill." Well, that would be
surnover or sales wouldn't it? A. It could be
termed production, productive output, yes. It

does not have to be turnover.

Q.Well, what is productive output other than
turnover, quantities? A. Well, you cannot be
producing for stock, in other words, you cannot
build up your stocks of finished products.

Q.And then they criticise faintly, to some extent,
an apportionment in accordance with labour
expenses, direct labour costs; what are the
considerations in the case of the hosiery of
Stirling Henry which would favour one method of
the other? A. Well, we found by reason of the
constant labour content throughout our various
mills that the direct labour method of
apportioning expenses is the best to use. If we
had used a turnover method of apportionment,
then it is obvious that any increase of finished
stock, going into stock and not being sold or
production ahead of orders, as it were, affected
the proportions of expenses quite greatly.

Q.Are there any other factors if you take turn-
over or production? A. Well, we have control over
the labour. We have very 1little control against
the future in the waterial cost of the raw
component, the raw material cost.

Q.And if that rises, the production figure tends
to rise, which would be used as a measuring
rod? A, Then it obviously makes expenses out of
proportion.

Q.If you are apportioning indirect costs as to
production costs these productions costs
fluctuate because of fluctuations in the wvalue
of raw material? A. That is correct.

Q.50 that if raw material prices went up or down,
it would load a different portion of your
indirect costs on to the hosiery mill or off the

- hosiery mill according to the changes in prices
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of raw material? A. Yes.

Q.Whereas direct labour costs are a relatively
constant factor? A. That is true, yes.

Q.And you felt it would be better to apportion
on that basis? A, Yes.

HIS HONOR: That might be for general purposes,

but what about for the purpose of the inquiry

that was being carried on? The question being
investigated by the auditors in November 1963

was whether the hosiery part of Stirling Henry's 10
business was showing a reasonable profit on

costs.

MR. BOWEN: Yes.

HIS HONOR:It does not necessarily apply to every
method of approach to a company's account.

MR. BOWEN: No, But I was only seeking to get

this, that if one can have direct costs, one can

have the raw materials making stock, one can

have the men actually on the knitting mills,

that is part of the cost, and it can be 20
calculated at so much a dozen, but to run a mill

like that, one has to pay rates and taxes and

some of the Managing director's time has to be

given to it.

HIS HONOR: It is only a question of approach.

MR. BOWEN: Walmsley & Cowley suggested one
approach, the company auditor another. 1 was
seeking to get from this witness the considera-
tions underlying each of these two distinct
approaches. I do not think much will turn om iv.

[

D

(Witness retired)
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PLAINTIFF'S EVIDENCE

No. 9

LYET, JOHN MURRELL
Sworn and examined as under:

MR. BOWEN: Q.Your full name is Lyel John Murrell?
L. Yes.

QeAnd you reside at 58 Cecil Street, Croydon?
A.Yes.

Q.You are a chartered accountant, (Australia)?
A, Yes,

Q.And you are an Associate of the Institute of
Chartered Accountants of Australia? A. Yes.

Q.A member of the Australasian Institute of Cost
Accountants?

MR, MEARES: T admit the witnesses qualifications.

MR. BOWEN: Q.You are a partner in the firm of
Priestly and Morris.

Q.Auditors for Stirling Henry? A. Yes.

QeYou see Exhibit B; you are familiar with the
accounts and figures attached? A. Yes. (Exhibit
B handed to witness)

QeAnd you have signed the report? A. Yes.

ReWhich is attached to the front of it, is that
right? A. Yes.

Q.Now I want you to assume that the company was
given 3 years notice terminating the business
of producing stockings in its hosiery mill? A.
Yes.

Q.0r was entitled to three years notice, I want
Jou to assume that, but in fact was given no
notice, so that it had to close down and dismiss
staff immediately? A. Yes.
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Qe.In the loss which the company would suffer in
relation to the profit it may have made, are you,
with your knowledge of those accounts which are
in IExhibit B, in a position to express any
opinion as to the extent of that profit loss?
(Objected to; after argument Mr.Meares withdrew
his objection to the question)

WITNESS: The company would cease to enjoy the
profits that it had been used to.

MR. BOWEN: Q.And have you made any calculations
in this regard? A. Yes.

Q.Will you tell us what they are? A, I have
determined, by referring to the profits that the
company has been used to making, that there
ought to have been or it could have expected to
go on making a nett profit of £32,000, something
like that for a number of years.

Q.Can you explain how you arrived at that; it
does not appear to be an average of the profits
they made during the time they produced or some
particular production; what basis have you taken
to arrive at your maintainable profit? A. I have
considered that the years prior to 1963 were not
a fair guide as to what might be expected in the
future, and 1 have taken 1963, being a year in
which the profits werenot so good, as a better
guide, and the profits shown there I have reduced
by a small margin from £3%,800 to £3%2,000.

QeWell then, taking that, do you consider that o
be a falr assessment of the position of the prolit
which would be lost? A. Yes.

HIS HONOR: Q.It is an annual figure - per annun?
A. Yes.

MR. BOWEN: Q.So, it would depend on the length i
time that one was looking at the loss of profits,
what that total figure would be? A. Yes.

Q.In addition in loss of profit, are there any
other charges or losses to which you feel you
should draw attention? A. Yes.

10
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Q.Would you tell us what those are? A. The
charges would be normally termed standing charges,
which the company would incur as a result of
owing the assets comprised in the hosiery mill.

R.Say, rates and taxes, that type of thing? A.
Yes, rates and taxes.

Q.Perhaps you had better tell us what they are
if you would, and how you have brought them

into account? A. Yes, Well, first of all, there
would be depreciation on the machinery.

Q.Perhaps you can tell us what the figure would
be with the early demise of the business? A.

The plant and the machinery stood in the books at
47,000 odd and the company stood to lose all
but £1600 of that figure if it ceased to produce
goods and there was no other sale value for that.

Q.You have been given £1600 as a scrap basis,
when you mentioned that? A.Yes.

QeThat is an assumption you make? A. I have
seen a letter.

Q«.To that effect? A. To that effect.

Q.Now how would you treat this depreciation?
A. Well, I would consider that it ought to Dbe
written off over whatever period the company
could have expected to continue to trade.

Q.Would it be expected that in purchasing
machinery of this type, the cost would be

.recovered during the period of its operation?

A. Yes.

Q.Now there is some of the accounts a
depreciated figure for income tax purposes,
which is slight different? A. Yes.

Q.boes that have any bearing on the position?

A. I do not feel it has any bearing at all.

Q.That is depreciation, any other charges? A.
Yes. The company would continue to insure the
building and would incur actual insurance
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premiums for that, and also the plant, which it
would insure for its declining depreciated value.

Q.Any other amounts? A. Rates and taxes, watchmen
and security services, maintenance in that the
building would have to be kept clean and the
electrical installations regularly inspected, and
the place generally kept in order; also amounts
which the company would have expected the hosiery
business to contribute towards costs such as
director's fees, interest paid, the company still
having to pay interest on money outlaid Fo
purchase the building and the plant, admninistra-
tion salaries of the Managing director, the
Merchandising manager and Secretary. This is a
contribution that the hosiery mill would normally
have made for these costs.

Q.They would not have taken part in conducting
the hosiery mill business; how, therefore, do you
apportion some of their salary to it?

HIS HONOR: They would not be working full time.

WITNESS: No, it is not in respect of any work they
might be doing; it is an amount that the coupany
has been used to collecting from the hosiery mill
to recover portion of these costs.

MR. BOWEN: Q.And any other items? A. Payroll tax
on those salaries at 231%, and certain small itens
such as the telephone and the electricity that is
available to the building and cleaning.

Q.1 think you have set these out in the form of a
schedule, where you have based all that on a
three year period, have you? A. Yes,

Q.Have you got that in a convenient form,
erhaps without going through the figures? A. V:=s.
%Produced)

(abovementioned Schedule tendered;
objected to; rejected)

Q.Will you take this document? (Document hande
to witness) DNow, you told us a figure for
depreciation, I think, £45,7407 A. Yes.

10
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«And you have certified the accounts of the In The Supreme
company; at what date was that figure of Court of New
depreciation? (Objected toj;) South Wales
MR. MEARES: There can be no consideration of any Plaintiff's
question of damage qua the machine, unless it is Evidence
Jirst established that if the agreement had not ——
been repudiated, if Your Honor found that, and No. 9
that if a propernotice had been given, then that Tvel John
nachinery could have been disposed of at profit. Mzrrell
And the same consideration applies to the
building. 9th December
1965

Now there can be no conceivable heading of e .

damage, in our submission, in regard to the i%g%;ﬁigéon

machinery unless and until, and not otherwise,
the plaintiff can establish to Your Honor's
satisfaction that if some notice, which Your
Honor finds to be reasonable was given they would
not presently be in the position qua their
nachinery that they would have been in if reason-
able notice had been given.

HIS HONOR: But I think this evidence goes to
diminish the amount claimed as loss of profit.

MR, MEARES: No, it is going to be added on. We
would submit with respect, it is so much waste

of time to ask this Court to listen to what
accountants say about depreciation of plant in

the future uniess the plaintiff, Your Honor finds,
has established to Your Honor's satisfaction,

that the failure to give reasonable notice has
caused the Plaintiff the capital loss alleged.
That is the first submission in regard to the
plant. 1t applies to the building.

Now this witness, I suppose, as one gathers,
says "Now I have calculated the profits not on
one of these figures we have already had but on
a lower one." Well, I do not guibble with that.

MR. BOWEN: This is nett maintainable profit in
the future.

OIS HONOR: That is wnat I said a while ago, main-
tainable profit in the future.
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MR. MEARES: But what is nett maintainable profit?
Nett maintainable profit is something that
depends upon so many imponderables that it is
difficult even to debate some of them.

HIS HONOR: What you say is that it goes to
weight?

MR. MEARES: First of all, it depends on price,
quantity, cost.

HIS HONOR: Change of fashion and so on?

MR. MEARES: Change of fashion and so on. I do 10
not mind him saying £32,000, but it is the

evidence as to depreciation and that sort of

thing, of plant - and then there is an

assumption he makes, as I see it, that there is

a building and the building is not to be used,

nothing is to be done in regard to it, and in

some way that is an added charge. Well, this

may be a matter for submission to Your Honor as

a matter of common sense, as a heading of

damage, but I submit with respect, an accountant 20
cannot advance 1it,

HIS HONOR: I have come to no conclusion whatever,
but if I come to certain conclusions this
evidence may be relevent. I will admit it.

MR. BOWEN: Q.We have got the figure for deprecia-
tion at 30th June 1963 at £45,740. How have you
allocated that; you have assumed a % year period,
have you? A. Yes.

Q.And what is that, £15,783 each year? A. Except
the year where the scrap value of £1600 reduces 3G
the depreciation.

Q.The scrap value reduces depreciation %o
14,180, is that right? A. Yes.

MR. MEARES: If this is evident, I would not mind
the statement going in.

MR. BOWEN: Then I will re-tender the papers.
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(Abovementioned statement tendered and
marked Exhibit C).

Q.Have you got a copy of this still? A. Yes.

G.You notice that insurance is the next one; how
do you arrive at that rate of 5/9% is the normal
rate the company has to pay for insurance on
buildings and plant.

Q.You have taken the insurance on the buildings
and this particular plant? A. Yes.

Q.0n maintenance, there is an apportionment of
13.9% on wages, what is that? A. That is 13.9%,
that is the proportion that the hosiery direct
wages bore to the total direct wages for the
factory in 1963.

Q.And that 13.9% occurs in relation to adminis-
vration salaries, Managing director, Merchandise
manager and Secretary? A. Yes.

Q.And then payroll tax, you have got 24% of

adninistration salaries; why is that: A. 23% is
the normal rate of payroll tax.

Q.That is the rate of the tax? A. Yes.
Q.50, you have applied that to administration
salaries, maintenance and director's fees, which

you have taken in elsewhere? A. Yes.

Q.There is an interest rate of 64% on cost of

building; there is 61% on the value of the plant;

what is the significance of that? A. 631% is the
current bankrate.

Qe.But why apply that? A. That is the rate that
the company pays on its overdraft with the bank
on borrowed funds.

Qe.You have assumed that if it had gone on for %

years that this was a factor that was during all
Tthe years charged against it before you got the
nett profit which you projected forward? A. Yez.

deit would continue? A. Yes.
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Q.Tell me in relation to depreciation, why do you
express the view that that should be taken into
account in the loss in addition to the net profit
for the number of years I have asked you to
assume? A. Depreciation is a cost that has to be
borne by the company. It is normally paid for out
of its revenues. It is paid for before the nett
profit is struck. ‘

Q.It is a charge against revenue? A. Yes, it is a
charge against gross revenue, and this charge and
cost has gone on, because they have continued to
own the machinery.

Q.Now in the previous years, when you have taken
Exhibit B and you have taken a profit and
estimated what you think would be multiplied as
the nett maintainable profit, it was a profit
arrived at in all the years on that amount after
depreciation had been charged? A. Yes.

Q.50 that if one wants to multiply a profit with-
out taking depreciation into account, one would
have to increase the profit by disallowing
depreciation? A. Yes.

Q.Knock the depreciation out of account and you
would have the profit which did not take account
of the depreciation or the building? A. Yes.

Q.In other words, had they gone on for another 3
years getting a gross profit and decided not to
charge it against depreciation, 1t would have
been very very much larger than £32,000?7 A, Yes.

Q.It is only because they have chosen to charge
it against depreciation in the past that it is as
low as that? A. Yes.

QeI think you have checked your view on another
basis, haven't you; what did your btotals come to
assuming a 3 year period? A. The total of the
nett profit based on an assumed £32,000 nmaintain-
able would be £96,000.

Q.And the estimated standing charges for 3 years,
£73,852, totalling £168,852. Now you have '
approached the matter from an entirely diiferent
angle as well have you? A. Yes.

Q.Would you explain what That is? A. Yes. The
other basis that I have calculated is thas
assuming a failr return on the sales, that is, Tie
normal maintainable sales.
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Qe.Based upon the demand which was apparently to
be for 1964, that is 86,000 dozen pairs of
stockings, and this 10% is a return on the sale.
You have taken a calculation based on a theo-
rectical return of 10% on the cost of making the
stockings? A. Yes. 1 have prepared three calcul-
ations, one at 10%, one at 15% and one at 20%.

Qe.And what figures do you get? A. At 10% a nett
profit of &£063,067, that would have been available
for three years. To that is added the standing
charges for the same reason as we have outlined
in the previous calculations.

Q.And they do not vary; they would be the same?
A. They do not vary.

.50, whatever those charges are considered
proper would be spread over whatever period you
took? A. Yes.

Q.And whichever method you adopted? A. If 15% is
considered a fair return, nett profit would be
£100,174, for three years.

Q.To which you would have to add those same
standing charges? A. Yes. And if 20% is con~
sidered a fair return, then the nett profit
would be £149,915.

GeoAnd then you would add the standing charges as
before, of £72,8527 A. Yes.

Q.You mentioned a sales figure of 86,000 dozen
stockings; how did your turnover figure in
pounds? A. The turnover figure is the cost of
producing the stockings.

Q.Where did you get that from? A. That is based
on the 1963 cost study done by the company and
verified by Messrs. Walmsley Cowley and Co. in

1963.

Q.o0, the cost of making cach particular line,
you have taken either 10, 15, 20% to show what
the result would have been? A, Well, that cost
has Dbeen grossed up to a theoretical sales value
which would produce a profit of 10% on the sales.

Q.In your practise, have you the duty of costing
n relation to various types of business? A. Yes.

QThat is your particular special duty in
accountancy, is it? A. Yes.
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Q.Are you able to express a view as to the
vercentage profit on cost which would be
appropriate in the circumstances relating to
Stirling Henry from 1963 onwards? A. Well, I can
only say a reasonable amount for the company to
earn would be what it has been used to earning,
and it had been used to earning 18% on its sales
in this hosiery mill. It is a very high
percentage, but it is what it has been used to

earning.
MR. MEARES: 18% for what period of time?

MR. BOWEN: Q.What period of time would it be
referable to? A. That is the average for 7 years.

Q.That is the average for 7 years from the
hosiery mill? A. Yes.

Q.And you say, therefore, that you would conclude
that of the three sets of figures you have taken
the 15% would appear to be the appropriate one?
A, Yes.

Q.It produces a total figure of standing charges
of £173,026. as compared to £168,852 by using
that method? A. Yes.

Q.You spoke of taking the cost and then taking,
say, first of all in your first of these last
three sums, 10% profit? A. Yes.

Q.50, you arrive at a selling price for that
stocking? A. Yes.

Q.Multiply that by 86,000 to give the sale for
the year? A. Well, from the cost study, we know
what the cost of 86,000 dozen stockings would be.

HIS HONOR: Do you make any assumption of what
would happen at the end of this postulated threc
years, one way or the other?

WITNESS: No.

(At this stage further hearing to 10 a.m.
on Friday 10th December, 1965)
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FOURTH DAY: I'RIDAY, 10th DLECEIDIR, 1965

(lir. Bowen said that after lir. Murrell had
completed his evidence, and possible after
some other short evidence, he would be in a
position to close the plaintiff's case.
Because he had not been given sufficilent time
to peruse certain documents because of late
discovery, he fore-~shadowed an application for
an adjournment when the abovementioned evidence
had been completed. Iir. lieares said that Iir.
Bowen had been afforded ample time to peruse
these documents. After argument, idis lonor
sailid he would deal with the application when
it was made).

LYETLL JOHN HURKELL
On former oath:

IiR. BOWEN: 4. You understand you are on your
former oath? A. Yes.

Qe L want to take you back for a moment. You
gave some evidence yesterday regarding profits
projected over a period of 7 years with an
addition of some charges, which you called
standing charges? A4i. Yes.

Q. I want you to tell us, if you will, the
basls on which you include those standing
charges, that is to say, why do you include
rates and taxes as well as nett profit?

A, Well, when a conpany is in business it
usually produces sales and it expects those
sales to pay all the costs of running the
business including rates and taxes, and to
leave a pure nett profit. If that company
ceases to produce sales, certain costs in-
cluding rates and taxecs continue and the
company has to meet these costs and apportion
the difference without tlie pure nett profit.

4. Supposing there was a fire and the business
Just cut off like that, what charges would
stop and what would go onY A, The charges
that would stop would be those charges
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directly related to productions, such as wages,
electricity and materials.

g. Would you project those forward if you
wanted to indemnify someone against having
thelr sales cut by a fire? 4. No, you would
not project them, because the production
ceases as well and those costs would cease.

Y. Well, thne sales would ccase, 1 take it?
2 xr
A. Tes.

e With either a fire or breach of a contract? 10
A+ Tes.

. Now what charges do continue? A. The
charges that do continue would be or may be,
in certain cases, depreciation, rates and
taxes, administration salaries and certain
expenses, insurance, cleaning matters that I
set out yesterday.

Qe If you project nett profit and did not

project the standing charges, the company

could still be at a logs? A. VWell, if the 20
conmpany received compensation in the form of

pure nett profit, it would not still be pure

nett profit, because a conmpany would have to

weet these charges out of it.

e In other words, it would not be indemnified?
A, No.

e Could you explain direct and indirect costs

in relation to this hosiery mill? A, Vell,

direct costs are those that can be clearly
identified with the functioning of nanufactir A0
of goods suchh as labour engaged in producing

those goods.

Le You nean in the actual production of those
narticular goods? A. The actual production of
those particular goodas, the operatives engaged
therein, or other persons who nay be dirvectly
identified with the goods., Indirsct costs would
be, for example, the salaries of other admini-
strative personnel who have other cdutbties to
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perform as well as watching these particular
goods, supervise the production of these
particular goods, other costs as well such as
rates and taxes over the whole of the factory.

. Look at p.l07, uxhibit 4. (Shown to witness)
That is a schedule attached to Walmsley
GCowley's letter? A. Yes.

(.« Which are the direct costs? A. The direct
costs are towards the top of tihe page, and
consist of cogt of materials used, direct
knitting labour, pay roll tax.

Qe That is under tne heading "EKnitting"?
A, Enitting, dyeing.

¢. Then under the heading "Dyeing"? A. They
are direct costs as well.

Q. What about under the heading "hanufacturing

Expenses"? A, They are indirect costs.

¢« I think you gave your evidence yesterday in
relation to assuming a nett profit of £%2,000

a year. I think you alsc made a calculation of
the average profit earned by the company

throughout the whole of its operations? A. Yes.

we ow did you make a calculation of the
average profit for all tiie years of operation
excluding the first broken year which you have
excluded? A. Yes.

&« What did that produce ag the average nett
profit of Stirling iienry suown in the figures
for hosiery mill, shown in Lxhibit B. (Shown
to witness). Is that the one you took? A. Yes,
Lxhibit 3.

. Now, whereabouts on ity 4. ltem 21, liach
of the years from 1S57 to 1967 inclusive
produce average nett prolit of 45,3%32. per
annuiut.

we and why did you exclude 19007 A. Because 1t
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was an established period and not indicative of
what is normal production, normal trading.

. And I think you have made a calculation
projecting that 3 years on the average nett
profit basis as well, so arrived at? A, Yes.

. Now you have got those fipgures and also your
figures from yesterday on a sheet of paper with
the additions of the standing charges, haven't
you? A. Yes.

W+ And those correctly set out the arithmetical
calculation in adding the results together?
A. Yes.,

(Abovementioned schedule tendered and
marked Exhibit D)

Qs I think you gave evidence of another calcula-
tion involving taking the cost of producing
stockings and adding 10%, 15% and 2057 A. Yes.

Q. How you have made those calculations and also
put tihem on a sheet of paper; that sets out in
a visual form what you were saying would be
produced by those different percentages 1f they
vere used? aA. Yes.

(Abovementioned schedule tendered and
narked Exhibit E)

Q. You have a copy of luthibit E, have you?
i. Yes.

¢+ On turnover? A. Yes, on turnover.

Le YOou see you have a turnover of ..210,225. per
annun; where do you get that from? 4. That is in
the first calculation and that represeants - let
me put it this way- the cost of producing the
nuuber of vairs of stockings in this calculation
is a fipure that is in some statements that neve
been prepared, and it is a certain figure.

10
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Qe You have got Lxhibit A; can you give it by
reference to that? 4A. I do not know that the
statement is in here. It is a statement of
cost prepared on the basis of this one here.
EIs HONOL: Of Exhibit B?

i, BOWEN: Q. Would you tell us the page
number of kExhibit A?Y A, ¥.107.

Q. Now relate your figure to that on p.l07, if
you would not mind? i, This p.1l07 represents a
calculation of the amount of cost involved in
producing 92,90% dozen pairs of stockings.
These costs have been adjusted by our
accountant and examined by me to asccrtain the
cost of producing -

’
i

e, Scougall did that. They have been
adjusted to produce an estimated cost for
86,000 dozen pairs of stockings. That state-
went is not here.

e Yhat involves an adjustient to produce the
86,0007 A. Yes, it involves an adjustment of
these figures. Now the turnover of 86,000
dozen, as I sald yesterday, was the estimate
production for 1964 based on fipures supplied
by Woolworths.

e Being how many dozen stoclkings per year?
4. 806,000 dozen.,.

g« L want to relate it to the evidence? 4., To
arrive at the turnover that is shown in this
statement, Exhibit E, item 1, to arrive at
210,225, the cost, which I referred to
estimated to nproduce 86,000 dozen pairs has to
be grossed up to provide a theoretical sales-
figures sufficient to provide a return of 10%
on that sales figure.

e S0, the figure you nave taken would give a
104 return on what? 4. Cn the sales figure
of £210,225.

e Who is the cost accountant? 4. IIr. Scougall.

In the
Supreme Court
of New South
Wales

Plaintiff's
Ividence

No. 9

Lyel John
Iurrell

10th December
1665

Examnination
continued




In the
Supreme Court
of New South
Wales

Flaintiff's
hvidence

No. 9

Lyel John
furrell

10th December
1965

Examination
continued

196.

Q. And what would that 10% profit over three
years amount to? A. £6%,067.

@+ And then you have added on to that the same
standing charges as you listed before, &72,852.
is that right? A. Yes.

@+ Could you take the second one on Exhibit EY
A, The second one is assuming that a fair
return is 15% on the sales. Now, in calculating
the turnover shown therein of 222,612, we must
bear in mind that the cost of producing 66,000
dozen stockings, is the same, so that if the
profit is to be greater, then the sales figure
must be greater and the principle of the
calculation is exactly the same as in the first
one.

Q. Is it just an adjustment to produce 15%
instead of 10%7 A, Yes.

we and then you project out to the right what
the 15% profit is? A. £100,174.

Qe And you add the standing charges of 272,852
as before? A. Yes.

Qe What about No. 3 on Exhibit EY A. That is a
similar calculation based on 20% reburn.

Q. And shows a 20% profit projected out to the
right of £141,915, standing clharges &72,8527
A, Yes.

Q. How did you meke a similar calculation in
respect of 75,000 dozen per year? A. Yes, I
have.

Q. Have you got a similar sheet relating to
that? A. Yes. (Producecd)

(Abovementioned sclhicdule teundered «nd
marked Lxhibit F).

we Now would you tale the first calculation and
explain what difference it makes il you
calculate it on 75,000 dozen; first of all, tid

1C

<0
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you use some basis figures? A, Yes, except
that the cost here would be reduced naturally
to produce a lower number of stockings.

we. Now take the first calculation, the cost?

. The cost is shown in this statement, not in
the other statement, .2170,258, and this is
increased by one-ninth bto produce the sales
value of £189,175, which is multiplied by three
for the years.

e That adds on the 10%? 4i. Yes.

e« Then you project out to the right the 10%
profit for 3 years, £56,752 and you add the same
standing charges? A. Yes.

Y. What about the second calculation? A. The
second calculation is based on a return of 15j.

e D0, you take the cost of producing 75,000
dozen stockings and you multiply it Dy a 100 to
give the 15%7? A. Yes. 85

Go Fultiply it by three to give you the three
years, and you project out to the right only the
portion of it which represents the 15% profit in
it, that is 90,1367 A. Yes.

Q. The third calculation, you take the same cost
of producing 75,000 dozen stockings, and what do
you do then? A. You add on one-eighth to
produce a sales value for one year, extend it

to three years and 20/ thereof is 127,693, to
which the standing charges are added.

we Now I think you said sonething yesterday
about which method you considered to be the
preferable one, the profit basis or the turnover
basis? A. Tes, I consider the profit basis to be
a better method, a preferable method,

MR, BOWEN,
from something done by Ixr. Scougall.

These figures to some extent derive
I night

have to seek leave to recall him, to verify it.
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(e Would you look at that sheet with figures
and calculations on it? 4. Yes. (Shown to
witness)

. You did mention that you base some of your
calculations on figures supplied by iir.
scougall? A. Yes.

(e are those the figures that you referred to?
4. Unly in respect of the calculation
involving the production of 86,000 dozen.
here was another sheetb.

w. stelated to The 75,000 dozen? 4. Yes, other
figures as well.

(Abovementioned schiedule mofoi.z)

iwe would you look at this additional scihiedule
I put before you? (Shown to witness, 4. Yeg,

that is the schedule on which this calculation‘

of 75,000 dozen was based.

(Abovementioned sci.edule m.f.i.5)

CROBB-EAATTIATION:

PO, LshutiS: Q. You said in your evidence whav
you have deteriined, to use your own words on
D.121 of the traanscript, by referring to the
profits that the company hag been used fo
making, that there ought to have been cr it

could have been expected to go on making a neti

profit of 3%2,000, somelhing like that for a
nunber of years? A. Yes.

e ~0 That your total fijure oi 96,000
depends upon the fundawrental Hreunise

period of % years after Decewmber, 1967, this
cowwany, in relation to its hogiery mill,
would have made 32,000 each year? 4. Yez,
except that the date was from 1st July 1663,

ws Lrom lst July. Well, yvou huve _ade 1o
estimate of the profits 1€ could heve exwjwoecai

IR
chiat form a

10
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to meke from lst January 1964 or lst December,
16637 4. VWhen,

e Bach year for those periods? A. I have takena
5 yeaxr period.

s You have made no estimate of the yearly
profits the coupany could have made commencing
rom lst January 19047 A, Wo.

from 1 J ry lOo4 {

Qe .nd you have made no estimates alternatively
of the yearly profits the cowmpany could have
made from lst Decenber 196357 A. No.

Qe And, of course, you would be ready to agree,
wouldn't you, that the future profits that this
company nay inave eariicd in relation to its
hosiery mill prinarily depended upon the three
factors: Tirst of all, the gquantity of hosiery
that it was able to sell; secondly, the price
that it could obtain for that hoslery; and
thirdly the cost of producing that hosilery?

A. Yes.

e And may I take it, broadly speaking, that in
reaching this profit of 532,000 you have sssumed
that the coirpany would continue as and from lst
July 1963 in the same fashion as it functicned

s

from 1lst July 1662 to »0th June, 19637 i. Yes.

we Pid anybody tell you that in relation to the
activities of the hosgiery mill that prices that
the mill was receiving were gradually going
down? A. I wag told there was a tendency
towards reduced prices.

Ge Did you examine the tendencyy A. L savu no
reduction that had been agrecd to.

Ye ow, I gupposc you would agrec with me thut
in the projection you have uade, the vendency
would be for costs to increagse? A. Yes.

Qe But in your calculavions, your estimates, you
have assumed costs reuwaining stationaryy A. 10T
entirely. I have reduced tne nett profit By a
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mnargin.
W« Of some £18007 A. Yes.

g. And also you would agree with me, wouldn't
you, that in regard to the production of a
product such as the one you are examining, it is
by no means difficult to coanvert a substantial
profit into a substantial loss if by any chance
costs increase or production decreases or
prices paid decrease? A. I would agree.

&. 4and we have, have we not, manufacturers 10
proceceding for a large number of years, showing

a substantial profit and then finding that within

the space of 12 wmonths they will nake a substan-

tial loss and lose 50% of their capital? A. Yes.

ge And such a case is Stirling Henry, isn't it?
A. Yes.

Qe Now may I assume that any claim you have
estimated for standing charges can only be
maintained upon the assunption that the company
for the period of 3 years you have projected 20
would be operating profitably in regard to its
hosiery mill? liay I suggest that your estimate
of standing charges as a loss to the coumpany
depends upon the premice that for the period cf
tine for which you have projected that loss,
the coupany in relation to its hosilery nill
would be operating at a profit? 4. Ho.

. wWell, supposing you had a case of a cownany,
which was manufacturin.; fully fawhionea hO‘iOIy,
and which wags entitled under an agrec:ent that
it had to 7 years notice from its puccheser of
its output, do you follow ne? 4. Yes.

W
(@]

Q. aAnd supposing it was envitled to 7 years
notice, we will say, as fromn lst danuary, 1905,
And supposing it can be egt&bllbuod thav Lo
truth as from that d&bb, suming btiae compasy
had been given the 3 years hO tice but nevertvhe-
less had operated, it would have nade consigtent
losseg for the period of % years? A. Lo,
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we. Why do you say No; I am asking you to assume
that. Under those circumstances, the company
would have lost nothing by way of standing
charges, would it? A. It would still incur its

standing charges.

. but really you would then charge up, would

you, %o this purchaser, who should have given 3
years notice, some standing charges which would
have accrued to permit the company to carry on

—

for 3 years at a continual loss? 4. Yes.

e« And you would have come to the Court, 1
assume, and said "Well, if the company, the
purchaser, had given % years notice, then upon
the basis that the hosiery mill was continued
for 3 years, bthere was a substantial loss in
standing charges" you would have come to the
Court and said under those circumstances,
notwithstanding the fact that as from 1lst
January 1964 this company can only carry on
buying from ‘the purchaser who has given it 3
years notice, at a loss = you would still say
that under those circumstances the company
would be losing standing charges? A. I would
still say that the company would be losing its
standing charges provided all those standing
charges were in fact lost.

Q. Supposing you had a case of a coupany wiicn
siould have given its purchaser % years notice,
do you follow me? L. Yes. Fardon me? The
company should have given its purchaser 5 years
notice?

we Yes, its vendor 5 years nobtice. But
supposing in truth that company that was buyling
went into ligquidation after © wmontns, what
would the loss be to the selling company, that
is the hosiery company, in relation to standing
charges? A. Yhe logss would still be to the
extent of the standing charges. It would not
matter whether the company had gone into
liguidation or not. “he claim would be the
same.
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Qe You speak as an accountant, do you? A. Yes.

4. Now in this particular case, you have at a
certain date the value of the company's hosiery
mill at a certain figure? A, As it stands in
the book.

. 4nd you assume that as far as that machinery
is concerned, it would have lasted for years?
A. It would have lasted for years, yes.

9. But you assume, do you, that if Woolworths
had said, as they were legally entitled to, we
will assume, "This agreement has only % years

to go," and if you assume also that Stirling
Henry could not have used that machinery for any
other purpose after that period of % years, then
you say, as I understand it, that a proper claim
in damage as a standing charge is the tobtal
value in the books of that machinery, namely,
soue &4H45,7407 A. In the circumstances of
otirling llenry, where the nmachinery was 10 years
old, yes, after the 3 yvear period.

we well, is that based on the assuaption thalt bthe
nac.inery would have only lasted for another %
years, pray: 4A. ot at all.

s Is it based upon any agsunptions as to its
life? A. Ho.

we ls 1t based upon any ratc of depreciation
charged in the past by this company: . ilo.

q. well now, 1 want to take you to a standing
charge of rates and taxes, which you say
calculated amounts to 21489 per annum. Iz vrab
the proportion that was charged against the
hosiery mill in the cownany's booiy A. It is ao
allocation.

o 5 1t allocated in vne counany's booksi .. .o,
ticre is no entry to tinot cflceet.

we JO you lmow whether it has been calculated

in relation Lo improved valueg or uninnroved
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values? A, The rates are based on unimproved
values, but it has not been allocated according
to any values.

&s Well, has 1t been allocated to the size of
the buildings and the mnill compared to the
total area of land that Stirling lenry
occupied? 4. No. It has been apportioned on
the basis of the hosiery mill direct labour in
1963 to the total direct labour in 196% as
agreed by Walusley and Cowley.

e Supposing instead of the bulilding that was
used for the hogiery nill there was a 20 storey
building in which were 3,000 employees instead
of, as we understand it, about 80. ‘hen I
assune — and you will correct me 1if I am wrong
- that upon the assuuption that there were only
1,000 other employees in Stirling Henry, the
total rates and taxes that you would have
apportioned to the hosiery mill would have been
in the proportion of 20/2lsts. to the hosiery
mill and 1/21st to the rest of the company's
organisation? A. If that situation had existed,
the calculation might have been different.

&+ Upon the basis that where this hosiery mill
is there was a 20 storey building with 20,000
employees in it, and there were only 1,000
¢ther employees in Stirling idenry, you then
would have apportioned the rates and taxes in
your standing charges qua the hoslery mill at
20/21lsts? A. No, I would not. I would have
done it on an average spaced area, since all
the buildings arce single storey.

. Mo, you have golt a 20 storey buillding? A.lo,
i am sorry. I would have done it on a floor
gpace basis, I suppose.

L. Would you tell me what floor space has Fot
to do with rates - a. I an sorry, ground area.
e On ground area? i. Yes.

]

G« 00, under those clivcumstances you would have
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adopted a completely different method of
apportionment? A. Yes.

Qe Now, I supnose another way of doing it, and
a way that is sometimes done, would be to
apportion costs in relation to turnover? A. It
is possible.

&. Or I suppose another approach would be To
apportion costs in relation to gross profit
earned by each branch? i, If you want to.
Y. Ur nett profit? A. If you want to.

¢. and I suppose one 1is as valid as the other?
4., Oh no.

&« And, of course yocur apportionument as to
rates and taxes depends upon the assumption,
doesn't it, that the building which remains,
which has not been burned down by Woolworths or
destroyed by them is not beilng used for the
remainder of the activities of Stirling lenry?

Y

A, That is correct.

Ge S0 that if Ltirling Henry used that business

building in connection witii some other activities,

there would be no standing charge apportionment?
Ao That i1s right, apportionable to the hosilery.

. and in the same fashion, your apportionment
of security services, director's fees and
adninistration salaries, depends upon the
assunption tlhiat no business is being carried on
on the land and buildings formerly occupied brr

hY
Ay

the hosiery mill? A. Lot necegsarily.

ge Well, let me talie this case, let rie assuue
thiat in August 196Z Htirling iHenry used that
land and building for a very profitable enver-
prise, and in starting it, it was a case of aili
hands to the pump, the admirnistrative had To
spend 807 of thelir time in starting it. T..dex
thogse circumstances, would you have arshortioued
the standing charges that L have merndsioned
against the hosiery nill company activity? L. I

et
[

20
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still would have.

We 00y it amounts to this then, doesn't it,
that whether or not the security services, the
director's fees and the administration
salaries can be apportioned to something else
that is going on by way of a business activity
where the hosiery mill was, you would, never—
theless, still claim that Stirling Henry had
lost these standing charges in respect of
those? (Objected toj; allowed) 4. I would say
that these standing charges -

e NOo, would you deal with the particular
standing charges I am dealing with, upon the
assumpbtion made® A. The company has been
used to getting these amounts as contributions
towards those expenses and that is the assump-
tion. The expenses are still being incurred
and they still should get those contributions.

w. No, would you answer my question? (Read by
vourt Reporter - "So, it amounts to this eeee.
in respect of those.")

WITNESS: Yes.

Mo, FBEARES: & Now you have made a claim by
way of standing charges of interest paid, is
that right? A. Yes.

g« In the profit and loss account of Stirling
nenry from its inception, has there been any
deduction for interest on capital in any of
those accounts? A. There hasg been no deduction
in the profit and loss account.

we In any account? a. Hot in the form of a
deduction. There has becn in the forn of a
charge.

we In what respecty A. Interest on bank
overdrafts.

we And that is all? .. Yes, as far as I an
aware.
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{. and there is no mention of it, nor has there
ecver been, in the company's profit and lossg
account? A, Of course there has.

¢« Well now, you would concede, wouldn't you,
that no interest charge has ever been charged
before in relation to arriving at nett profits?
A. Loy, I would not. Oh yes, I am sorry. I did
not understand the question. Would you mind
repeating it7?

ke rou would agree witl me that in arrivins at
nett profits or pross profits of this company,
there has never been in the past charged as an
item against profit, interest? A. I would not
agree with that.

. Well, has 1t ever been charged in respect of
the hosiery mill? 4. Yes.

. where has it been charged? . In the cost
sunmary prepared by Walmsley and Cowley in 1963.

Y. 48 far as the company wan concerned was oy
question, Stirling llenry? Ag far as the
company was concerned - interest on any sum of
money =~ ever been included in the company's
profit and loss account? A. Yes.

Q. Well now, would you show it to me? 4. I have
not got a profit and loss account here, 1 am
SOTTY .

e Hay I refer you to Lxhibit B, to manufacturing
and trading results of the hosiery department.
(Bxhiibit B shown to witness). Now would Tou
concede that in arriving at the nebtt profit in
those figures that were approved of by Priestly

and liorris, that is you, isn't it? A. Yes.

we Leaving out Walmsley and Cowlaoy's fi:ures -
tiiere is no mention nor is there included any
charge for interest? 4. I disagrec.

s? A. It is
tion expences.

;o Would you show me viliere it i
inciuded in item 20, adaministra

10
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e Litem 20, is 1t? A. Yes.

M, MEARES: Q. You said that in some estimates

made by Stirling llenry interest was taken into
consideration? A. Yes.

. Could you point out under what headings it
was taken into consideration? A. In which
estimates?

Qs L think you said it was Item 20.

HIS HOLOK:
A Administration expenses, Item 20.

. Lles.

M. MEARES. e It would seem that in arriving
at the various charges, if you look at your
estimate under “Standing Charges, in some cases
you have arrived at them by apportioning the
rroportion of employees in the hosiery mill to
the total employces in Stirling ilenry? A. As
they were in 196%, yes.

¢« You have done that, for ingtance, in regard
to rates and taxes? A. Yes.

¢ But in regard to other items, you have used
a totally different method? 4A. No.

e Lalkte Interest raid? A. I am sorry, interest
is a different method.

We and take Insurance? A. Insurance is a
different method.

we LI do mot suppose you, in estinmating a profit
for the future, gave any thought to whether
rrofits were rising or falling over the years?
4. Yes, I did.

w. what were they doing - without looking at
them? A, In 1963 they fell from the 1962 level.

e what about 19617 iight I refer you to

xhibit B as a gulcl method. Jsiccording to that
on your estimate of rcal profits they fell from
wh2,822 in 1959 to .0»%,864 in 196%. That would
be roughly by 40 per cent? A. Yes.
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qe dupposing I canme along to you as a client
and L sought your advice as to the wisdom of
purchasing this hosiery mill and there had been
a price put on it and I wanted to know whether
you thought, as an accountanic, I should pay
that price. Do you follow that? A. Yes.

ve The first thing you would do, I suppose,
would be to look to the future? L. Yes.

e You would say to me: Now, it is no use
buying this business unless it can nalke a
profit. “Yhat would be so? A. Yes.

e fLou would say, bearing in mind the risk of

a business of this sort, you would nced Lo see
a prorit of W per cent, Y per cent or Z pner
cent? A. Yes.

e You would want me to examine very closely as
to what 1 thought I could get for the stocicings
L would be producing in the future? 4. Yes.

e and as to tie quantity I would be selling?
A. Yes.

RIS e LA TTTNATT O

[ER
[280)

PR, DOUWLH: Qe ©61ll on the last assumption,
you were told that for the next tiiree years

there was an exclusive supply agreement with
voolwortiis for the supply of up to 50,000 or
75 per cent of Woolworths' requirenents, would
that be a factor you would take into account?

A. I would consider it a very importaut factor.

e I Licares agited you Lo what date you ran
your tiaree years. rou told i.di. first Jduly 19577
iAe LES.

e 2alke, Tirst of all, ®ihie basis o
net profit calculated cver a se
operation of the comwany?

I
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T,

. FEARES: I object to the gquestion on the
basis that the witness told me this morning that
the £3%,000 was an estimate of the profits for
tire year from the lst July 1962 to the 30th

June 196%, Yhe question is being put upon the
basis that that estimate was over 7 years. LIf
there is any doubt about that answer I would
ask it to be turned up.

-

Ilte Bowen:s It is not being put on that basis.

Fale hoadiS: What .y learned friend refcorred to
is one matter; what the witness told ue is
another. He told ime - if he wishes to correct
it, L have no objection - he told me that this
£52,000 was an estimate of profit for the year
eudlng 30th dJune 1963, If there is any mistake
that he has made, I subnit it should be
corrected, in fairness to the witness. e said
this estimate of £32,000 was an estimate of
profits that he made for the year ending 30th
June 19635,

dls Hunlr:  We will ask him again.

I, BOWEN: T meke it clear I am asking him at
the moment about two portions. Iie had two
calculations.,.

k. first of all taking your &45,%32 per annum,
axhibit D. You told us you arrived at that
Tigure by averaging seven years' profits of the
company? A. Yes.

¢. Llhen you project it forward for three
vears? A. Yes.

. LThe last of the seven years you took ended
on tne 30%th of dune 19637 4, Yes.

. Lf you were askecd Lo malie a projection of
three years from the 14th July 1963 would
that affect the fijuve that you took? 4. liy
figure would be the same.

. If you were asked to take Christmas Day,
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25th December 196%, would that make any
difference to the figure you took? A. lo.

¢. On the other hand if you were asked to
commence it from the lst July 1964, could thatb
make a difference? A, Io.

ge. I am putting it to you that there would be a
full further year's accounts available to you?
A. Yes, that would maeke a difference. I would
have those figures to work on.

. Did you have accounts for any broken period 10
up to either lst Deccmber 196% or lst January
19647 A. I had no accounts.

¢« If you had had such broken accounts would
that have affected the average that you would
have taken into account? A. No.

e You explained in relation to that average
that you excluded the first broken year of
initial production too? A. Iles.

¢« LT you go back to your first basis, «32,000

per annum, you explained that was based on the 20
year ended 30th June 196% but you had made sone
adjustment, you told us in evidence? A. Yes.

Qe If you were asked to make an estimate oI
three years' profits from, say, l4th July 1963
would that affect the taking of that figure?
A. Lo

Q. If you were asked to wmalke 1t from Christmas
Day 1967 would it affect that figurey A. no.

e LT you were aslied to take it frow 1lst

Decenber 1965 or lst danuvary 1964, would it 20
affect that figure? A. Lio. l
. Youwould asked about standing charges. You

were asked to suppose that the company did not

imake a profit but continued to carry on? It

was getting sales but not nmaking a profit and

would this lead you Gto eliminate standing
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charges. I think you aanswered that it would
not? 4. It would not, except -

¢+ Can you tell us why that would be, that you
would not eliminate standing charges? A.Standing
charges are still incurred by the company even
though the company wmight make a loss. I will
explain that a little more. If the company
makes a loss it may still have recouped some of
its standing charges.

e LI it made exactly a line ball, it would have
recouped virtually all of them? Ai. Yes.

<. Lf it made a substantial loss it wmight have
recouped part only of them? A. Yes.

Yo But 1t still would have incurred them and
either wholly or partly recouped them? A. Yes.

<+ You were asked about depreciation and you
were asked whether you took into account the
life of the machine?! 4. Yes.

Yo Did you answer that question based on the
paysical life, the economic life or what sort
of lifetY A. I answered the question that I
have taken a ten year period as being a
generally accepted period in which to recoup
the cost of plant. Ten per cent is a readily
acceptable basis to write off plant in a
straight line. “hat ig, an equal awount each
year for ten years. ‘‘he amount liwas not been
equal in this case but I have still taken a ten
yszar period.

we 415 This applicable to what type of
machinery (objected to).

rut, dasanms: I do not nind that concession as
aa accounting question.

(Witness revired)

ruce B0WEN: I tender the docunents meTe.l. 4
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and 5 as being correctly based on the company's
figures.

(iiefeis 4 and 5 marked Exhibits G and H
respectively).

i, IEARES: If my learned friend considers

these documents are so important that have been
discovered, I want to have another look at them.
I think it had better be ordered so there cannot
be any dispute about it. I have no objection to
my learned friend having them for the rest of
today but I should like to have them handed to
me by some time this afternoon so that I may
look at them in the weekend.

HIs [IONOR: Do you agree to that?

Mit. BOWLN: I want to look at them but I cannot
look at them this afternoon as unfortunately I
have another commitment.

MR, rlaneds llay I endeavour to get over it this
way: we will try to look at them todsy and then
hand them to lir. Bowen.

(Ffurther hearing adjourned to 10.30 a.m. on
Fonday 13th December 1U65).

10
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FIFTH DAY: HONDAY, 12W0 DeCurBir 1965

M. BOWEN: I was about to pubt laxr. Scougall in
on two documents to prove some figures but my
learned friend and I agreed on them. I found
over the weekend there was a further document
with figures in it which I needed him to prove
- Ixpibit C, standing charges. I have not had
time to talk to uy learned friend about this.

L could perhaps et over the necessity to
recall Iir. Scougall. I refer Your iionor to
Exhibit C. Item 1: The figures are from the
company's books and are correct as far as the
amount goes. Your onor apvreciates that my
learned friend makes no concession as regards
the method of treating it.

Item 2, Insurance. 232,000 is the
insurance replacement value of the building,
not the cost, but it is correct in that
respect. It is the amount for which they
insure. The earlier evidence was that the
original cost was 422,520, That is the value
for which it is insured and the rate they pay
on insurance. The plant values: that is the
denreciated value and thiey only insure at the
depreciated value. bLut that is the correct
figure from the books.

Kates and taxes are correct for the
figures paid by tiwe company, bubt again the
apportionment is direct labour costs of the
mill to total direct labour costs.

Iten 4, Security Services., That is the
correct figure from tire books and thal is
correct, but the apportionment is the propor-
fion of dircect labour costs of the mill o
total direct lavour couts.

LItem 5, laintencace and wages. Those are
wages actually pald. ‘dhe figures are correct
Irom the books but the apportionment, 172.9, is
the proportion of dirsct lavour costs of the
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mill to the btotal direct labour costs.

Iten 6, Directors' Fees. Those are
correct from the books, the correct figures.
The apportionment is again direct labour costs
in the mill in proportion to total labour
costs. I do not know why, but they describe it
as the 1963 basis; however, it is the same
thing.

Item 7, Interest raid, 64% of the cost of
buildings. The cost is 222,520, 64% on cost of
building. That is the overdraft rate paid by
the cowpany. This was the firsure brought into
the account, 63% on the written down value of
the plant - again, the written down value of
the plant is the correct figure from the books.
As before, my learned friend does not concede
tiie mnethod of treating these.

Iten 8, Administration Salaries, lManaging
Director, Herchandise ilanagers' Salary. The
figure for salaries is correct but again the
apportionment is 13,93 that is not conceded as
to method.

Item 9, Payroll Tax. 2+% of aduinistrative
salaries, waintenance and directors' fees. 7The
fisure for maintenance and directors' fees is
correct. 2% is tlhe correct rate of payroll tai
paid by the company. #4s to whether these would
be chargeable is not conceded.

Item 10. Uhis is based on the correct
figures paid for telephone, electricity etc.,
but it is apportioned again to direct labour
costs and total labour costs and the method of
bringing it into this statement is not conceded.

That would be all I would have sougint o L&

from rar. Scougall.

There are some documents remaining to e
tendered in our case. L1 tender tie documeints
Mefale 1 and mefoeise 2e

10
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Imle twaRs3d: I asked bir. Stopford whether he
could produce any correspondence as to the
prices at which Ltirling Heunry had offered
their hosiery lines in dew oouth Wales and
other Sbates in December 196% and he said he
had searched for the correspondence. »Sub-
sequently, Iir. Bowen said that m.f.i. 2
contained the particulars of it. I think it is
fair to say that n.f.i. 2 does not wmention any
prices. li.f.i. 1 does refer to a price in
regard to certain lines, not the main line.
Without some mention of price, part of the
exuibit may be nolt as ueaningiul as if we had
some evidence as to waalt tiese pcople were
prepared to offer to the tradc at.

HI5 HONOr: There wignt not be a written record
of it.

MR, MuBaRBS: IExactly. +ith respect, I do not

object to this tender.
His HOLOR: Bubject to thie very grave comment.

Fil, Mealles: I do not want to comment, I Just
offer that little warning about it so that if
some evidence can be produced as Lo what
prices were offered -

M. BOWEN: If you can give me a bit longer for
that.

(Correspondence, m.f.i. 1 and 2, marked
wxhibit J)

pate Imastsg: L would refer Your sionor to pp.lOo
and 109 of the transcript.

Iav. BUWLH:  Perhaps I could add corresgspondence
later.

There were some documents produced to us
by the defendants. 1 call first for tle
buyer's advice of &th January 1962 relating to
the 15-—denier Fairywed aud of the &t February
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relating to 30-denier Captivation.

MR, MBARES: May I have it noted that on Friday,
pursuant to the undertaeking I gave to the Court,
1 kept all the documents on the Friday and
delivered them at 5 p.m. on Friday to my friends
and they had them over the weekend.

I produce the first document, 8th January.
The second document, 8th February - 1 think that
call should be for the &th January. The montn
has been changed in the document. I produce it
and I show it to my friend.
MR. BOWEN: I tender those.
of lst June 1962, inter-office, by iir. Cooper to
South Ilelbourne buying manager.

MR, IMBAR®ES: It shows in substance, 1 suggest,
that at that date from a record, we were getting
from the trade stockings and paying them a
higher price than we were paying Stirling Henry
on that particular date in connection with the
stockings mentioned.

(Buyer's advice sheets tendered and marked
“xhibit K)

M. BOWENW: I will tender the copy of the inter-
office memorandum from laxr. Cooper to the South
lielbourne buying manager dated lst June 1962.

M, MBEARSS:  Could my friend indicate the
purpose of the tender?

i, BOWL: ‘The first paragraph is the relevant
one, but in relation to some lots they were
paying very much less in June 1962. In some
cases more and in some cases less.

Case for the Plaintiff Closed)

There is one further
that might perhaps be added to this, a memorandum

20
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DLUBNDANE 'S EVIDENCE

No. 10

ROBLRT GEOFITREY MILLIST,
sworn, examined, deposed:

L0 IR, IMEARES: iy full name is Robert Geoffrey
Millist. I live at 18 Holly Street, Castlecove.
1 have been employed with Woolworths Limited -
since 1947, In 1951 I returned from London and
~. was employed in Sydney as a buyer. In 1956

I went to New Zealand as the buying manager of
the New Zealand Company and in January 1963

I came back to the Sydney office and I was
there employed as merchandise manager. I still
occupy that position.

Q. As merchandise manager, are your duties
only concerned with buying or with buying and
selling or organising stores, or what?

A. Primarily concerned with buying and the
administration of buying.

%« When you arc described as the merchandise
manager, are you in charge of the buying of all
the goods that Woolworths are offering for sale
or only part? A. Only part.

4. What is your part? A. In 1963 I was
responsible for buying virtually all of the
softgoods items purchased by Woolworths.

&. Does that include womens hosiery? 4. Yes,
that includes womens hosiery.

4. IFrior to returning to Sydney in January 196%
had you had any direct dealings with Stirling
Henry in connection with the sale by it of
womens hosiery? A. No.

4. 4% some time cither late in July or carly in
August 1967 did you have a conversation with
Ir. Cooper concerning prices to be paid to
otirling Henry for stockings they were
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supplying Woolworths? A. Yes I did.

Q. What was lMr. Cooper's position then? A. lr.
Cooper was then buying manager of hosiery.

Q. To your knowledge, was he from the time you
returned until then the person dealing mostly
with Stirling Henrys concerning deliveries,
orders and prices? A. Yes, he was the one thatb
was primarily concerned,

Q. After this conversation with IIr. Cooper did

you attend a conference between yourself and 10
Mr. Cooper, representing Woolworths, and Iir.

Wainberg and Mr. Stopford representing Stirling
Henry? A. I did, yes, to the best of my

knowledge, on the 1l2th August.

Q. Do you remember where the mneeting was? A.IT
was held - if that is the meeting you are
referring to - it was held at Stirling Henry's
mill.

Q. As a result of something Ir. Cooper had told

you prior to attending that meeting, had you 2C
had a discussion with your managing director,

Mr. Theo. Kelly, concerning the future dealings

with Stirling Henry? A. Yes I had.

&@e Did you shortly after the conference,
nanely on the 14th August, make a report Lo
your managing director as to what took place
at that conference?Y A. Yes.

Q. Have you with you a copy of that reportt
A. Yes, I have it in my briefcase.

Q. A8 far as what was said and the order in 5
which it was said, would you be clear about

that without referring to your report?

A. Reasonably clear, yes.

&+ You went out there with lir. Cooper to sce

these gentlemen. Would you tell me what took
place? A, Yes. I took out with me a copy of
an arrangenent which had been made between the
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o MR, MEARES:

two companies in approxiumately July 1961 and I
first of all -

. Have you got a copy of that? A. I have a
copy of that on my file, yes.

FR. MBARES: I tender that document. He showed
this to them out there.

i, BOWEN: It appears to be an internal
aocument but if ifr. HMillist siowed it at the
meeting, I would not have any objection.

HIS HOWOR: . Did you show this document to
the other membersg of the confercence -
specifically, lir, Wainberg or iir. Stopford?
#A. Ag far as I am aware, I did not show them
the document; I merely read it out to them.

HIS HOHOR: e can read it out to us.

MR, BOWEN: I will not object.
(Document dated 10th July 1961 marked
Exnibit 1)

Your iHonor will find it is the
variation pleaded.

¢, You say that at the commencement of this
reeting you read this out. Prior to reading
it out, what did you say: 4. liay I just refenm

to my notes on that?

HIS HOLWOX: By all mesns do soj; it is wuch more
satisfactory if you do,.

MR, BOWBN: I will not object to that.

TO M. HBEAWES: T do not imow that I said
anything prior to this except I approached 1t
on this matter, UThat we had come to discuss
“his question of prices and we wanted to make
it quite clear on what basis we were
discussing prices.
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(. What did you say about this document you
were reading out? A. I told them that this was
a copy of the document that had been passed to
me as being the details of the arrangement made
in July 1961.

«. And you then proceeded to read it out? 4. I
read it oub Jjust to get confirmation of the
point.

. Having dome that, what did you then do? TYou
can refer %o your notes. A. I then said that I
wished to bring the discussion back to the
question of market prices and that it was on
this basis that we wanted to base our future
dealings with Stirling Henry.

Q. Would you read out your notes on p.2. Have
vou got your note of the li4th August? 4. Yes.

Q. Would you read it out to me? A. We then
informed Stirling Henry that we were currently
offered -

MR, MEARLES: All the records of lir, Stopford
were simply read out.

MR. BOWLN: I am not objecting; I just want to
understand it.

R, MEBARES: . Read out what you have got
slowly because this gentleman is taking it down
in shorthand and we desire complete and meti-
culous accuracy. 4. We then informed Stirling
Henry Limited that we were currently able To
purchase our requirements of hosiexry construc-
tion being produced by them at prices
considerably below those we were at present
paying to them and that we now wished to bring
into effect the terms of the arrangement
outlined above and purchase from them our Ifuture
requirements at the ruling market price. at
this point lengthy discussions umanated on Tioe
definition of the term "market price', we
insisting that it meant the price at wnich we
could regularly purchase hoslery of the sane
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construction on the open marked; lMr. Wainberg
maintaining that the prices we were paying were
not true market prices but were in fact
distressed prices and that these would not be
available to us if Stirling Henry were not in

- the market and able to supply a very big

proportion of our total requirements.

This latter point we refuted as we consider
that at present the market for fully-fashioned
hosiery was so over-supplied for this to have
little or no effect. No agreement could be
reached between us on the definition of the
term "market price". At this stage we had notb
quoted the actual prices we considered to be
the current market price but in an endeavour to
assure lir. Wainberg that we were not driving an
unreasonably hard bargain we informed him that
if after due consideration they were of the
opinion that tlie prices which we nominated would
result in producing at a loss then if they were
prepared to supply eitirer us or our auditors
with an audited statenent showing that their
transactions over the last two ® three years
had been unprofitable and that future operations
would also be unprofitable we would undertake -
to review the matter to ascertain what should
be done.

Mr. WVainberg refuted entirely this
suggestion, saying that he would not be put in
a position of coming with "cap in hand" to
woolworths to bargain for some compensation.

We then advised Stirling llenry the prices
we had in mind whicl would involve decreases
Ffrom those we are currently paying, as follows:

15-denier ©0-gauge: current price, 46/6; new
price, 41/-; decrcase per dozen pairs, 5/6d.

30-denier 5l-gauge: current price, 56/-; new
price, 48/-; decrease per dozen 8/-.

15-denier 5l-gauge mesh: current price, 66/64;
new price, 48/-; decrease per dozen, 18/6d.

In the
Supreme Court
of New South
Wales

Defendant's
Evidence

No.lO

Robert
Geoffrey
Millist

13th December
1965

Examination
(Continued)



In the
buprene Court
of llew South
Wales

Defendant's
avidence

No.10

Robert
Geoffrey
Millist

13th December
1965

Examination
(Continued)

222.

When Ilr. Wainberg received this informa-

tion he was horrified, ané-there-ig-neo-deubi-the
roduobtrong—-are-gubsbantiats+-bub-enty-beesuse—in
the-past-we-have-beer—gepnerous—sovards—Ssiriing
Hen¥y-and-haeve-enly-asked-prioes-from-then-whiokh
averaged-with-other-purehases-wouté~give—-us -
(Struck out by direction of His Honor).
FR. BOWEN: Is this said at the meeting?
MR, TEARES:
is not what I said at the meeting.
happened at the meeting.

Q. Is this what you said? A. This
This is what

HIS HONOR:
after the mecting has taken place?

Qe Llhis is your comment to Ilr. Kelly
A, Yes.

HIS HONOR: Qe I think what was said at the
meeting includes the horrified look on Ilr.
Wainberg's face but the rest is comment to your
managing director? A. That is correct.

HIS HONOR: That is all we want in - this is
very tentative, Mr. lleares.

Ik, IBARES: I could have that when lMr. Wainberg
received this information, he was horrified.

HIS HONOR: Yes.

MR. HEARBES: Q. You have read something out
which was your comment to lr. Kelly. Did you
make any comment to Ilr. Wainberg and to lir.
Stopford as to how it was that you had managed
to pay above market prices from time to time?
A. As far as I am aware, I did not make any
comment of that nature.

Qe Would you now read on? A. Ilr. Wainberg
complains that since the inception of this
arrangement it has continually meant reductions
in prices paid to Stirling Henry and an ever—
increasing percentage mark-up for Woolworths.

He claims this is unreasonable and unfair, which
point we refuted, saying that the prices at which
we sell have absolutely nothing to do with the
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price we pay and that we would have maintained
our selling price structure even had we been
able to purchase freely on the open market.

Q. Leave out the next paragraph. Then would you
continue? A. Mr. Wainberg's reaction to these
prices is that he would definitely not accept
them, that he would hold us to our current
prices until such time as his present stocks of
hosiery and yarn had been exhausted and that
when he again called for contracts, if these
were not forthcoming he would decide what action
to take, saying he would rather be in Stirling
Henry's shoes than Woolworths. We advised Ilir,
Wainberg that we would like him to give this
matter due consideration and that we would set
out details proposed in a letter and would ask
him to advise us in writing what his reactions
were.

Q. Insofar as the arrangement that you refer to
was concerned, when you read it out did either
Mr. Wainberg or Ir. Stopford say anything at
all to indicate that that arrangement had not
been made? A, They said nothing at all to that
effect.

Q. Insofar as the negotiations were concerned
on this occasion, who was the main spokesman
from the Stirling llenry side? A, Undoubtedly,
Mr. Wainberg.

Qe I think I amn right in saying that following
upon that discussion you wrote a letter to Ilr.
Wainberg of the 13th August 1963, did you not?
A, That is correct.

Qe That is contained on p.95 of IExhibit A, in
which you said that you referred "to the
arrangement made at the neeting held in July
1961 between yourself and the managing director"
and so ontY A. Yes, that is correct.

Q. Following upon that interview, you then
received the reply to your letter from the
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plaintiffs signed by Illr. Wainberg of the 19th
August 1963, which appears on p.97 of Exhibit
A, in which he said there was no purpose in
golng into details of the general agreement,
and there was a discussion by him in the third
paragraph on what "market" meant. Following
upon that letter, did you have further
discussions with your wanaging director on or
about the 20th August 1963? A. Yes, I did.

Qe Following upon-that discussion, did Mr.
Wainberg and lMr. Stopford attend a conference
with yourself and lMr. Cooper on the 27%th
August 19657 A. Yes.

Y« Would you refer to your notes of that date.
You made those notes at the time? A. I made
these notes following after this meeting, yes.

Qe Just read out your notes. A. This is 27th
August. The meeting was on 27th August 1963,
the one you are referring to. lMr. Millist
advigsed that the matter of fixing prices for
future contracts had been given very close
consideration and that the position had been
discussed at top level. Our conclusions had
been reached and we were prepared to offer a
contract for the period 1lst October 1963 to
31st December 1963 for the following quantities
at the prices indicated:

12,000 dozen 1l5-denier 60-gauge.
4,000 domen 30-denier Sl-gauge.
1,500 dozen 1l5-denier 5l-gauge mesh.

Q.+ The prices offered were, first of all for the
15-denier 60-gauge, 41/-; for the 30-denier
5l-gauge, 48/-3; for the 1l5-denier 5l-gauge, 48/-7
A, That is correct.

Yo Would you tell me whether at this time and
before it you were purchasing at those prices?
(Cbjected to; allowed).

HIS #HoHoRs I will allow it; what effect it has
will be a very different matter.

MR, FARES: I shall be dealing umore
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specifically with these purchases at a later
time.

HIS HONOR: I will adwmit the evidence subject
to the objection.

TO Mi. IBARES: We were purchasing at or even
below these prices.

It was pointed out that if this offer were
accepted the contracts would be placed forth-
with. 1If it was refused our orders for the
quantities indicated would have to be placed
elsewhere. Time for consideration was offered,
but it was advised that a decision must Dbe
reached no later tlhan londay next, 2nd
September 196%. Ilir. Wainberg advised that
there was no need for further consideration,
that he knew their costs and he definitely
could not accept at these prices. He still
claims that we have a contract to take the
total of Stirling Henry's production before
purchasing elsewhere.

It was pointed out that we were still
prepared to take his output whilst our demand
remained at a level to enable us to do so, but
that we were only prepared to do so at prices .
at which we were reasonably able to do so from
other manufacturers. It was pointed out that
even our offer of 41/- was, on today's market,
considerably higher than prices that were
obtained elsewhere.

Mr. Wainberg claims that such prices were
not market prices but were distressed prices.

Q. As far as your position as merchandise
manager in this nonth was concerned, what wuas
your opinion, with your knowledge of the trade,
as to the future of fully-fashioned hosiery?

A. AY this time fully-fashioned hosiery demand
was waning quite considerably, and the prices
also of fully-fashioned hosiery that we could
obtain from manufacturers throughout Australia
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were in fact weakening.

Q. What about the prices you were charging?

A. We felt that there was no point in our
reducing our prices further because we felt

that this would have no effect now on the demand
for the hosiery.

Qe 48 far as the future was concerned, were you,

or not, concerned in relation to the quantity

of fully-fashioned hosiery you would be able to

sell in the future as a regsult of this waning 1.0
demand? A. We were concerned from the point of

view that we would not be able to continue in

the future to take Stirling lenry's full

production.

Qe In regard to your company, do you make it a
practice of giving each buyer of a particular
line a target which he is required to achieve?
(Objected to; allowed subject to objection).
A, That is correct.

. Joes this target that you give him prescribe 20
what gross profit you expect of him? A. Yes.

Q. Does it also prescribe mark-up percentages’
Ao It does prescribe a departmental mark-up
percentage.

M. BOWEN: This is all subject to the same
objection?

HIS HONOx: Yes.

IMR. IBARES: Q. So that the buyer is exmected to
maintain a certain mark-up and to show a certain
profit? A, That is correct. 30

Qe In relation to this target that he has and
the amount of profit that is expected of him,
the amount of mark-up that is expected of hin,
he is entitled, in relation to particular
purchases, to buy under or over the mark-up so
long as the average required of him is
achieved? A, That is correct. It is his duty
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always to buy at the best available prices.
The hosiery departmnent is concerned with a
number of lines and it may not always be
possible to achieve the percentage mark-up
that we set for a department on any one parti-
cular line. Some must be over, some must be
below.

Q. I want to ask you thig from your experience
with Woolworths: In relation to people who
sell to you, is it the company's policy to
throw overboard, if I may use that expression,
a person with whom the company has been dealing
for a long btime simply because somebody else
offers a little bit under him? (Objected o).

HIs HONOR: I realise the force of tie objec-—
tion but I will receive the evidence; whether 1
will use it or not is a matter for argument.

TO MR. MEARES: I say in answer to that it is
definitely not the company's policy merely to
accept prices from other suppliers because they
are below those of a long established supplier
without first making endeavours to get the long
established supplier to quote at different
prices which would be comnparable to what we

had received elsewhere.

G. Suppose, for instance, on an occagion a new
man will come in and offer a little under, will
it necessarily mean you will abandon the other?

I, BOWEN: 1 take the same objection and I
take it the same course will be followed.

HIS HONOR: Yes, I will give the same ruling.

WITHLESS: Certainly not.

HR. TIEARES: . Will you proceed with your
notes - is this a policy that has existed with
Woolworths ever since you have been with them?
A, Yes, it has.
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Qs And one that is constantly maintained by iir.
Kelly? A. It is one that Ilr. Kelly more or less
enforces.

Q. low would you proceed with your note of the
27th August? A, lir. Wainberg reported that he
would not accept our offer and that if that was
our final decision the matter would have to be
resolved by other persons. He was not prepared
to close down his factory immediately and throw
a hundred people on to the street just because
we wanted to make higher profits.

Discussion then revolved around other terms
of the arrangement, mainly dealing with the
following points:

(1) Prices to be firm for six months. i,
Stopford claimed that this meant that six months'
notice of change of costs was to be given. It
was pointed out that our understanding was that
prices were to be firm for six months and that
this did not mean six months' notice of change
was necessary. In fact it would be impossible
and that the current prices had been in effect
for well over six months.

(2) lir. Stopford also pointed out that they
were supposed to have six months' cover at any
one time but they were now down Lo one month's
cover. The arrangement is that contracts should
be placed for six months and reviewed every
three months.

The present negotiations have been gomewhat
protracted but the arrangements made on this
occasion have followed the same pattern as
previous to this monthly discussion - that does
not read right.

Finally, lir. Stopford put forward a request
for an interview, that in view of the fact that
Their cover was so short would we be prepared Lo
continue on at present prices until the end of
tihe year. This would also give more time for
consideration to be given to our proposition for

10

20

W
C

40



10

20

50

229,

future operations. Iir. Iiillist advised that we
were not prepared to alter our proposition as
this would involve us in payments very substan-
tially over and above those that would be
necessary at current market prices.

Je Following upon that interview, did lir.
Wainberg request to sec lir. Kelly? A. Yes, he
did.

Ge AS to any requests made by him from time to
time when you were there for him to see lir.
Kelly, if he wished to see lir. Kelly was ilc.
Kelly prepared to see him? A. Yes, on every
occasion.

4. Until after the parties seemed to be finally
at issue in November 19637 A. That is correct.

. dgain at this conference on the zZ7th August
was it lMr. Wainberg who was doing most of the
talking? A. Very definitely.

Q. Was it ilr. Wainberg at these conferences
dealing with whether the propositions were
acceptable — was he talking generally to the
point? 4. I found discussions with lr. Vainberg
fairly difficult to follow because he was
inclined to interrupt whea you were trying to
make a point and 1 don't thinlk it was a deliberate
attempt to sidetrack but he would continually
refer back to agrcements even back to 1855 and
to recount certain portions of the history of
our dealings with them in relation to the
hosiery business.

g« On the 28th August 19067 did lir. Vainberg and
Ir. Stopford come up and see you and Ilr. kelly
in Mr. Kelly's office? 4. Yhat is correct.

Qe I may try to shorten this, with respect,
because I do not think there is a great deal of
dispute between us. At that confercnce did
Iir, Kelly maintain that Woolworths were not
prepared initially to pay at prices higher than
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those reasonably available on the market?
A. That is correct.

. However, did he say anything about Stirling
Henry and what he would be prepared to consider?
A. Iir, XKelly, let alone -

%. LI want to know about this particular time.
A. At that time he was looking for ways and
neans - (Objected to).

Q. Would you read from paragraph 2? A.Following
on this paragraph dealing with discussions that
ranged over various periods of the history with
Stirling Henry, in essence lir. Kelly said quite
clearly that Woolworths would not be paying
prices higher than those reasonably available on
the market at any one time but that because
Stirling Henrys were suppliers of long associa-
tion and that at such prices they would not Dbe
operating at a loss, the arrangements were that
our contracts would be placed at prices at which
we could reasonably obtain stocks from other
suppliers and at the end of a period if Stirling

Henry would submit audited accounts of the results
of the previous period's trading which showed that

losses had been sustained, compensation would be
made at least to offset these losses.

This arrangement is to last for a period of
time during which Woolworths were able to make
satisfactory profits from these margins. Ir.
Wainberg appeared not to understand the meaning
of this offer and kept insisting that he would
have to close his factory.

Ultimately, after long discussion, it was
agreed that on Illr. Kelly's return to Sydney
sonme time in September a meeting would be
arranged between representatives of Stirling
lienrys, their auditors, representatives of
Woolworths with their auditors, to work out a
basis for future operations. The auditors
would be asked to determine such facts as (1)
Stirling ilenry's costs of procduction; (2) value
of BStirling lenry's present capital investment
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in the hosiery mill; (3) their opinion as to a
reasonable rate of profit to sStirling Henrys,
bearing in mind the conditions existing at any
time; %4) a date at which it was reasonable to
lay down that all obligations on behalf of
either party to the other were to cease.

At this Juncture lir. 3topford reqguested
that we would agrec on some interin price for
operations up until the end of 1963 whilst the
auditors were thrashing out the details of the
arrangement to be applied in the future. On
this request, Woolworths therefore agreed that
they would pay prices as at first suggested by
Ifr. Cooper, that is

15-denier 60-gauge, 44/-.
30-denier S5l-gauge, 56/-.
15-denier 5l-gauge, mesh, 63/6d.

That was to be for all deliveries for the
new contract to be placed up until lst
December 1963, new prices to become operative
for all future contracts and any balance of
the existing contracts as from the lst January
1964,

Q. Then it would seem that as a result of this
discussion with Iir. Kelly, prior toc this

Woolworths were maintaining that they were only

prepared to pay these current market prices?
A. Yes.

¢+ Then llr. Wainberg came up and was he
listened to by lir. XKelly? A. Yes, certainly.

we lire Kelly spoke of these people with Wool-
worths and the long association they had had
with Woolworths?Y A. Yes.

Q. Finally lir. Xelly was prepared to consider
an altered method of paynent? A. llor the
period indicated for these goods.

Q. Thereafter the audilors attended to
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conferences?Y A. Yes.
Q. You had various auditors' reports? A. Yes.

Q. Ultimately an offer was made dated 12th

November 196% on p.ll3 of Exhibit A which was

over and above what you naintained was the

current market price and which was the price

you had said you would pay and you would not

ray any mnore, and then as a result of further
discussions Ir. Wainberg and i, Stopford had

with Iir. Kelly and you, those prices were 10
varied in an offer contained on p.ll5 of

Exhibit A? A. That is correct.

Qe That offer was made on the 1l4th November
19637 A. That is correct.

Y. Thereafter, Stirling lenry were not prepared
to accept those prices? A, That is correct.

Q. Then you proceeded to buy elsewhere? A. Yes.
Q. 4And have continued so to do? A. Yes.

Qe But in relation to stockings they had on hand

that were manufactured, did your company arrange 20
to take up all those stockings from Stirling

Henrys? A. Yes, we did.

Q. Did you take them over at prices agreed to by
Stirling Henrys? A. We took them over at market
prices.

Q. Insofar as this claim of lir. Wainberg's about
distresses prices was concerned. In relation to
hosiery, were Woolworths receiving normal offers

in the course of their trading for hosiery, and

were you receiving those offerg? A. I-was-ned 30
persgonatlys-bub-By-buring-Hoanagery—-Hes—-Cooper

was. (Objected to; struck out by direction of

His ilonor).

. In Hovember did you malke an estimate of what
Woolworths requirements might be for the year
19647 A. Yes we did.,
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Q. That estimate appears on p.ll4 of Lixhibit A,
aud your estimate was 86,000 dozen. You stated
in that letter that provided your requirements
came up to this estimate you would be prepared
to purchase the numbers mentioned in full but
if the numbers fell below the estimate you
would take 75,000 dozen. The prices offered,
therefore, were increased prices over what had
initially been offered; namely 41/- for one line
and 48/~ for the other lines? A. That is
correct.

e I Wwill be leading specific evidence as to
this. In the early years of this agreement and
later on you were buying a very large quantity
of fully-fashioned stockings in addition to the
output of Btirling Henrys? 4. If you are going
back to the late 19508, yes, that is correct.

. What was your opinion as to the year 1964
in regard to your ability to sell fully-
fashioned stockings in the lines that Stirling
Henrys were selling? When you mentioned this
75,000 dozen, what was your felling in regard to
the market? A. Our feeling in regard to the
narket was that the market was declining, that
it was difficult to forecast ahead exactly
what our sales would be butbt, as pointed out by
you, we had estimated our requirements for the
whole year as 86,000 dozen but in view of the
fact that it was difficult accurately to
estimate what was likely to happen we advised
Stirling Henry that, come what may, we would
take 75,000 dozen from them during the whole
of 1964.

CROSO~LLAITTNATION

IR, BOWEN: . You said in relation to one of

‘these meetings that llr. Wainverg was talking

about an agreement in 1955. Do you renenber

that? A, Yes.

Qe You yourself took the view that there was
no agreement in 1955 operating - did you at
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that time? A, Yes I digd.

4. Were you aware of the existence of a previous
agreement in 19557 A. At that time, yes, I
think I was aware of it.
we You had read the file. You had read letters
exchanged in 19557 A. Yes.

Yo In particular, a letter of 10th liay 1955%
A. Could I refresh my memory?

Q. Could I have the notes to which you referred
in refreshing your recollection?

HIS HONQR: @. Could you let counsel have the
notes you read from - they were 12th August,

27th August and 28th August? A. Yes. These

are only copies of the notes of the 12, 27th,
28th August. (Produced)

MR. BOWEN: (. I want to refer you to a letter
of the 10th lMay 1955 from Woolworths to Stirling
Henrys. It is Ixhibit A, the first document.

A. This is 10th Ilay 1955.

Qe You are familiar with that letter, are you?
A, Heasonably familiar with it. I am familiar
with what I consider to be the intent of that

letter.

Q. At the time you told us about when you
entered into these discussions in August 1955
you knew of its existence and you had read it?
A, T had read it, yes.

Q. You see it refers to the manufacture of
50,000 dozen? A. Yes.

e It provides at the bottom for contracts to
be placed each six months so that there will be
12th months cover for production at that stage?
A, Yes.

g Uver the page, orders to be placed for
colours and size. A. Yes.
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Q@+ The first paragraph in that letter was that
they would import and set up machinery to
produce stockings exclusively for Vloolworths
Limited? A, Yes.

Q. Did you take the view when you went to this
meeting on the 1l2th August 1967 that this 1955
agreement had been varied by the arrangements
made in 1961, or entirely superseded, or what?
A. I took it that these arrangemnents had been
entirely superseded with what had been arranged
in 1961.

Q. Did you regard the 1961 arrangement as »
binding between Woolworths and Stirling lHenrys?

. A. Yes, as far as it went I 4id consider it was

binding.

w. fou are aware, I suppose, of lx. Kelly's
letter to Stirling lenry on the 27th November
1963 at p.120 of that exhibit. Would you look
at that? A. Yes.

Q. You were aware of that letter because you
were working closely at this time with him on
this matter? A. Yes.

(. You notice the third paragraph: "On every
occasion during our discussions we have
emphasised that no claim exists between our

- companies with regard to the supply of fully-

fashioned hosiery ... goodwill.,"

we You disagree with that view? A. Not gquite,
no. If I may say this, I consider the arrange-
ment we had was binding but there was no real
legal document binding us to an agreement with
Stirling Henrys and I think btir. Xelly in this
letter is sort of saying virtually there is no
legal document, it was an arrangement between
businessmen.

Q. In other words, you draw a distinction

between something which is binding and something

which is legally binding?Y A. Yes.
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Qe When you answered me before you meant that
in your view the 1961 agreement was not
legally binding? A. That is correct.

e in what sense was it binding? A. Inasmuch
as 1t was an arrangement nade betuwcen us as
between honourablec businessmen.

e The best of goodwill? A. Yes.

tls Purely moral or ethical considerations
would give it force. Is that right? A, Yes.

ke If I may go back, you were away in 1955, 10
were you? A. No, I was actuslly in Sydney in
1955,

o At that time were you aware that Woolworths
were having difficulty with thelr suppliers of
stockings? A. At that time I had nothing to do
with the purchasing of hosiery through Wool-
worths but from hearsay I had heard it was
difficult to get our requirements.

¢« You had heard ‘that suppliers were holding
Woolworths up on »rices, raising their prices? 20
(Objected tog.

HIis HOFOR: It will not be any evidence of the
facts but it might go to his state of mnind.

MR, MBARLES: If it is put forward on that basis
I do not object to it.

WIMHESS: Would you repeat the question?

Iut, BOW.LN: e You had heard a lot Ly hearsay
that they were having difficulties with their
suppliers of stockings at that time? A, Yo,
that is not quite what I had. I had heard -
this would be Jjust from conversations with my
fellows in the office - that we were having
difficulty in getting our full requirements.

!
@]

Ge INow I ask you whether you had heard that the
suppliers were increasing the prices against
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WVoolworths? A. Mo, I hadl not heard that.

&. You would agree that if Woolworths obtained
an exclusive supply of 50,000 dozen precduction
per year this would strengthen their position
as far as dealing with other suppliers is
concerned - taking 1955. A. If we are talking
of 1955, yes. I do not think I could deny
that.

%+ Lf production was increased above 50,000,
upwards towards 100,000, the same thing would
apply: it would strengthen their position as
far as dealing with other suppliers was
concerned? A. It would depend on the outside
situation altogether, but if you are talking
specifically about the position in 1955, of
which 1 know very little, assuming that we
were having difficulty in getting stoclks from
other manufacturers I must accede to what you
say as being correct.

e If you did not know the market at that time I
will not take it any further with you. .hen
you went to the meeting you told us about
first, the meeting on 12th August 1963, I
gather you knew of the existence of the letters
that passed between the parties in the niddle
of 1961 - perhaps I had better remind you of
then. (Guestion withdrawn).

Qe Would you look at Ixhibit 1, which I now
show you. Whose signature is that on Ixhibit
1?7 A, Mr. Fleming.

4. When did you first see that, do you recall?
No answer).

Q. Would it be when you came into the matter
to look at the Tile and bo take this mabter
up with Stirling lenrys in 196%%7 4. It
probably was some time after the meeting with
IMr. Cooper in late July, whenhe met them at
Stirling lienry; but it could have been before
that, I could have been acquainted with it
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before that.
. You are referring now tvo 19637 A. Yes, 1967.

(e« Was it your understanding of the matter that
that was a record of the contract between the
partiesy a. Yes, that was the arrangement.

o That was the basis? A. That was the
arrangenent that was nade in 1961.

e 10w did not go to any other sources to see
whether there was any variation or any other
teri in it other than on the neunorandum? A. lio. 10

iat, BOWLK: Q. I think that you got your know-
ledge from looking at that memorandum, and you
put this to lir. Wainberg and IMr. Stopford at
the meeting of 12th August 19637 A. That is
right.

e+ And at that point of time, may I take it at

that meeting that you had not yet pone to the

file and looked at the 1955 letter? A. No, I

knew at the time of the original arrangements

that were made. 20

@« You mentioned in your discussion of it that
rir. Wainberg tried to introduce some talk about
a 1955 apreement; would it be incorrect to say
that after that meeting you went and had a
look at the 1955 agreement? A. I undoubtedly
would have done.

Y. and you had not particularly paild attention

to it before the meeting: A. No, I think that I

had read it very thoroughly and knew what it

was before that mecting. 20

e Lfou put to them your view as to what was
meant by market price in the arrangement that
was set out in Exhibit '1', did you notv?¥ 4. I
put to them that what I wanted to do was to
revert to this apgreement and purchase in future
at what I considered to be at market prices.

<o Lt was a matter for you to assess the market
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price and that way to fix it under the agree-
ment, is that the posgition? A. Yes.

Qe And do you say that even if that price that
you so fixed gave you a mark up of 100y, that

would not be relevant to the fixing of it?

A, as I understand the question, no. Our mark
up would not have any -

. Would not have any bearing on fixing the
price between the manufacturer and Woolworths?
A. No.

%+ And your mark up could be as small or as
large as one might imagine, but it did not
affect the market price after, being the words
used "fixed under this arrangeument" in Lxnibit
'1'7 A, No.

&+ That is your view? A. That is certainly my
view,

&. And was it also your view that it did not
matter whether or not such an arrangement was
in any way profitable to Stirling lenry; when 1
say it did not matter, that this was not a
relevant mnatter? A. It was not a relevant
matter in fixing the market price, no.

&. It was completely irrelevant in fixing the
market price? A. Yes.

Y. iAnd, of course, you appreciate that from the
time the 1961 arrangement was made up to the
time you came into the matter, as you have told
us on 12th August 1963%, Stirling Henry and
Woolworths had always fixed prices which did
take into account the matters I have mentioned?
(Objected to).

HIS HONOR: It is very much an arguable questiai.
I intend to let it in, if it only goes to
credit.

WITNESS: VWould you mind repeating the question:
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ill. BOWLN: g« (As read by court reporter).
And, of course, you appreciate that from the
time the 1961 arrangement was made up to the
time you came into the matter, as you have told
ug on l1l2th August 1965, Stirling Henry and
Voolworths had always fixed prices, which did
tale into account the malters I have mentioned?
Is that your understanding of it? A. llo.

e was it your understanding of it in Aupust
19637 4. lios I say no because, as far as I an
avare, we never knew what stirling llenry's costs
of production were.,

. Was it your view in aupgust 1965 that ever
since Uthe arrangeinent had been made in 1961,
WVoolworths and Stirling llenry, in fixing the
prices of stockings, had taken the retail
gelling price at which Woolworths were selling
stockings and Woolworths nark up? A. To sone
degpree, yes.

Q. And when you say '"to some degree" you would
apree with ne, wouldn't you, that it had been
taken into account and it had influenced the
price which was so set and arrived at? 4. Yes.

“We low ns Tar as other prices at which you were
obtaining from other suppliers are concerned,
is the position this, that from the time the
arrongements, which you referred to in Exhibit
'1' were wade in 1961 until the time you cane
into the matter in August 1965, the prices at
whicihh Woolworths werc able to obtain supplies
of svockings from other suppliers had also been
a factor taiten into account in fixing prices?
(Objected to).

Phte Tduwasliss: I am calling the buyer who bouglht
tirese things. We would subult that even if Your
Uonor aduits it, anything this man says can be
of no probative value. Low can he conceivably
say whalt was happening; when he was awvay? The
person wito is able to spealk about this matter is
able to be called.
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HIp HONOR: Well, it is my view at this moment
that I do not think that any reply that ir.
Millist could make to that question could be
treated by me as evidence of the truth of the
fact, but having in mind the line of cases such
as the Ginger lleggs case and Carr v. Berriman
case, his answer may have a bearing on his
state of mind at the tine he was taking an
active part in negotiations, and it is for that
reason that I admit it.

WITNLSS: I do not understand the question.

Ilt. BOWEN: Q. (4s read by Court Reporter). low
as far as other prices at which you were
obtaining from other suppliers are concerned,
is the position this, that from tlie time the
arrangenents, which you reflerred to in hxhibit
'1' were made in 1961 until the time you came
into the matter in August 196%, the prices at
which Woolworths were able to obtain supplies
of stockings from other suppliers had also
been a factor taicen into account in fixing
prices? A, I do not understand the question.
Will you say it was a factor in fixing the
prices, are you saying fixing the prices at
which we sold the merchandise, or prices at
which we may have offered Stirling iHenry.

we NO, prices at which you bought from Stirling
denry, fixed for the periods in accordance with
the arrangenents?¢ 4. I really feel that 1 am
not competent to give a satisfactory answer to
that question, bLecause 1 was not in the
negotiations and I had no direct discussion on
the negotiations that took place between 1961
and 1963.

e D0 that when you came into the meeting of
12th august, 1907, you did not know whether or
not this had been a matter that had been taken
into account in arriving at the prices in the
past? 4. I agree that I knew that we had paid
probably stirling denry prices that were a
little higher than we were able to obtain from
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other manufacturers.

ws {ou appreciate that is not the matter I anm
putting to you? 4. lio, I realise that, but

I was not at the discussions and I do not think
that L could give, not having discussed this
point witn anyone, an opinion on it.

we LOU have no view one way or the otlier as to
vhetner your represeantatives of Woolworths, over
tie period before you caume into it, had pressed
upon Stirling Henry at the weeting to fix
prices, the lower prices at which they were
obtaining supplies from other people from tine
to time?Y 4. I Imow, from vhat I bave heard,
that the prices that we were able to obtain
supnlies from other suppliers for were told %o
otirling ilenry.

. But the prices fixed with Stirling ienry
diffecred from those pricces? iA. That is correct.

e fou have mentioned this meeting of 12th
august 196%; do you recall a meeting at Wool-
vorths' office on 2nd August 1967, attended by
yourself and ir. Cooper and lir. Stopford and lir.
Wainberg; do you recall that? A. Yes, I recall
that meebting very vaguely.

v Tou did not make a note of it at the time;
you are Jjust relying on your reccllection when
you answer? A, That is risht.

de And I sugpest to you that it was at that
meeting that you produced a mero written by iir.
Yleming, which would be Lkxhibit '41', that that
was the meeting at which it was produced? A.Un
2nd august?

\-\‘, . —X.e Se l.)s . Llo .

we Didn't you produce it the first tine Jou cae
into the matter? A. lio.

we wWhy not?Y A. As far as I reuewber, and I have
inade no notes of 2nd dugust, I discussed this
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natter with Stirling Henry merely to sort of
acquaint myself with the feeling that existed
between the representatives of Stirling lienry
and our managing director and to find out first
hand exactly how liir. Wainberg had reacted to
the prices that Ilr. Cooper had offered him at

a meeting they had had previously, on, I thinl,
24th July 1963.

Qe And you did not look at the file beforehand?
A, I could not say whether I looked at the file
beforehand or not.

we Then after the meeting of 12th August, you
wrote the letter of 1%th August, which is in
Exhibit 'A', pages 95 and 967 A. Yes.

«. YOou see on p.2. "We advise that we wish to

operate on this basis.." and then it is set oul?

A. Yes, that is correct.

we Is this your view, that it was a matter for
you to say what the market price was? A. Yes.

. was this because there were a variety of
prices at which the suppliers were, at this
time, producing stocking for and making them
available to Woolworths?Y A. Yes.

¢« 50 that you had to exercise a decision or
assessment on the matter and assess what was to
be put as the, wmarket price' A. Yes, bearing in
mind, of course, that it was ny responsibility
to buy at the best possible prices.

Q. And you would always buy at the lowest
possible price in the interests of woolworths,
1 take it?Y A. Not necessarily, no.

. Other things being equal, you would always
buy at the lowest pricevy A. If, as in this
case, we had a long-standing arrangement with
Stirling Henry, we would not go and buy at the
best possible price without referring the
matter to Stirling idenry.
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Q. Without first giving them an opportunity to
supply at the same price? A, Yes.

. If you were offered supplies for promotion
purposes, you would not take that into account,
would we, as indicating a market price? 4i.This
would depend a lot on the circumstances. If

we are talking particularly of the circunstances
that existed at this time, where we had an
arrangement with Stirling Henry that we have
referred to, as being the arrangement that was
made in 1961, the position in that case would
be very different to any other norumal situation
where we had no specific long-standing arrange-—
ment with a supplier.

e 118y I ask you whether you regarded in your
assessment of current market prices, the price
that was current between yourself and your
exxclusive supplier; was that a factor®” A. lio.

.« You excluded them to lake others of what
night be called the open or free market into
account, all those on an open or free market?
4. Yes, the figures were actually quoted to me
by iir. Cooper, at which he cculd have then
placed our current requiremeants possibly from
one or more other manufacturers.

. Well, you know it would not have been fron
one other manufacturer, don't you? A. I do not
know.

s wWell, you did not have very much to do with
the actual buying? A. Not with the actual
buying.

ws Well, you took entirely what ir. Cooper told
you in fixing the 41/-, 48/~ and 48/- prices
whicl you put to Stirling lenry, did you? A.
That is correcct.

Q. On p.97 of wxhibit 'A' therve is the reply of
19th August 1967, from Ltirling lenry to you!
I3 -\-LCSO
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¢+ And you have been referred to the third
paragraph, which might be called a definition of
market from the ©tirling ilenry point of view;

do you see that? i. Yes.

e« You did not agree to that description of the
market, did you:r A. I just disagree with that
definition there.

Q. But you would agrec, I take it, that in the
supply of fully-fashioned stockings at that time,
August 196%, therc was no market through whole-
salers, as far as you were concerned? A. Well,
we certainly were not purchasing from whole-
salers.

4+ In other words, there was no market in that
sense? A. In my opinion, there are market prices
in wmany senses, particularly depending on the
quantity which you are wishing to buy or
prepared to buy. 1 think the market price for
someone wanting to buy five dozen would probably
be different from someone wanting to buy 500
dozen or 1,000 dozen.

e If the buyer already has an assured gsupply
from an exclusive supplier and is dealing with
other suppliers, offering nim marginal costing

supplies, this would be a different market again,
wouldn't it? A, ©hat would depend on the overall

supply position of the comuodity that you were
looking at.

. But it would be a different market; you would
arrive at a different narket price than if you
were Jjust a purchaser on the open market with no
exclusive supplier? L. Again, there are circum-
stances in which I think the fact that in this
particular instance we had an exclusive supplier
- I think the circunstances were, at this
particular time, that it would not have made any
difference.

4+ In normal times it would, but in these times
it would not” 4. V'ell, we have got to
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appreciate that certainly in my estimation in
1963 there was fairly gross over-production of
fully fashioned hosiery, and manufacturers were
competing amongst themselves for business.

4. Would this be fair, that in the past, having

an exclusive supplier, had enabled you to

decrease prices offered by other suppliers, but

that that had ceased by August 19637 A. 1 an not
really competent to answer that question,

because I was not in tlie business prior to 1963, 10
and I consider that it would not be proper to

be answered; it would be better if it was

answered by somebody who was actually in on any
negotiations that took place during that pexriod.

%+ You see that on the next page of that letter,
bxhibit 'A', p.98, just below the quotation of
prices, there is the statement made by Stirling

Henry "ie consider ... prices." That is

referring to the 41/-, 48/~ and 48/-. Do you

see that? A. Yes. 20

Q. Is the fact this, that you never wrote a
revly to that letter changing that? A. No, I
do not think I did.

«. It is fair to say that you felt it was no
answver really to put that; is that fair? A. Yes.

&. In other words, they would still be market
priced? (Objected to).

¢+ They could truly be described as distress

prices but they would still be warket prices?

aA. I have never had a definition of the term 20
"distress prices", so I would not like to

answer that one without knowing exactly what a
distress price is.

g+ 1 have referred you to a meeting of 2nd
August 1965, and 1 have indicated to you that
you had a very general recollection and you
nave nade no note to refresh your wind; is that
right? A. Yes.
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. L suggest to you that at tais meeting, Iir.
Wainberg made sorne observations; lir. Cooper also
was speaking, and lir. Cooper mentioned that due
to the present conditions, he was being offered
lower prices than they are paying to Stirling
Henry. 1 do not know whether you would recall
that? A. Wo, but I agree it could have becen
said. It was the fact at that time, and I have
no doubt it could have been based on that fact.

Q. But you do not reumember whether he said it or
not? a&. No, not specifically.

¢e. DO you remeiber whether he said this "lir.
Cooper mentioned that only last week he was
offered stoclkings in 15 denier 60 gauge at
39/6d. a dozen"; do you remember that being
mentioned? 4. I do not.

w. I would be a shade lower than 41/-, wouldn't
it? A. Yes.

Qe Vo you remember that lir. Cooper did press
upon lir. Wainberg and lir. Sstopford at the
meeting that he was being offered prices lower
than, say 41/-, or you have no recollection?
A, Wo, I know that at that meeting of Znd
August we had not mentioned the price of 41/-.

. Do you remember whether the price of 39/6 a
dozen was mentioned? A, llo, not specifically.

we LI thought that when you came to mention the
price of 41/- you wmay have recalled itv A, I
do not remember l.o. Cooper specifically
mentioning it.

«ws LI suggest to you that ia. Cooper went on to
say he was offered it because the manufacturer
mentioned to hii tThat he wished to keep his
plant goin; and so prevent the machines
deteriorating throu;h non-use and throuph rust;
do you recall that being said? 4. lio, I do not.

¢+ That would ve a case where it might be said
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the manufacturer was going to average; he was
selling elsewhere at better prices but he would
want to keep his machines going and recover
those prices in order to cover his overhead and
avirage his costs; would that be right (Objected
to).

HIs HONCR: This is an attempt to define, at
I, 1nillist's request, what is meant by the
phrase "distress prices". I do not think there
is any specific matter of fact involved; it is
a general sort of question which is trying to
give lir. Millist an appreciation of what Ilr.
Stopford and iir. Wainbergy meant by "distress
prices".

fdi, BOWUN: Q. Are you able to answer that?

A, 1 believe that it is the practice in manu-
facturing circles to average that way, that they
sell one commodity at a price at which they are
showing a substantial or sufficient profit, and
they are prepared to make another line sell at a
lesser prolfit merely to keep their machines
turning and their factory going.

HI5 [HONOu: Not necessarily another line, but
the surplus of that same line.

WITESS: It could be.
Mr. BCWel: §. And where that was done in order

to keep the machines from deteriorating through
non-use and rust, would you describe the

resulting lower price as a distress price or notr

A, It is not my assessment of a distress price
for merchuandise, no.

HIS IIOLOL: Q. "Distressed" is something
stronger than that? A. I think it is stronger
than that. '

MR, BOWEN: Q. Do you recall that at that very
same neeting of 2nd August 1963, I suggest to
you that lir. Cooper said that and iir. Stopford
prouptly described it as a distress price in
effect and thereby sought to put it on one side

10
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as being a distress price? A. 1 do not recall it,
no.

G+ And you appreciate that in the arrangenrents
as you put them to us, based on uxhibit '1',
there is a reference to giving Stirling lHenry
an opportunity of quoting special prices for
254 of reguirements of Woolworths referred to
earlier; do you rerxember that? A, Yes.

&+ These special prices would be for what, to
your way of thinking?y 4. Lo wy way of thinking,
it would be special prices which we
negotiations with manufacturers of goods where
we want a specific quantity, probably for a
promotional effort.

w. Lf you were opening a new store or soiething
like thaty 4. Thet 1s right, that could be it.

w. Or a PFebruary bonanzsa, I think that was the
phrase used on one occasion, soume special sale?
A, That is right.

¢+ That type of thingy A. Yes.

&+ 4 notice that tie second mecling you nmention
in your evidence was one of 27/th Aupgust 10673

I put it to you that there was a meeting; held
at Stirling Henry's mill on 22nd August 1967,
attended by yoursell, iixr. Cooper, llr. Wainverg
and Ir., Stopford? A. Yes, I remember that.

Q. And you have not told us about that in your
evidence, because you had no particular note of
it, is that right? Ai. Well, I was not asked
about it.

. I suggest to you tvhat there was amother
meeting on 2nd Cctober 19075, held at Woolworths,
which you attecnded, which lir. Theo itelly
attended and also [.r. Withycoube and iw. Vain-
berg, lr. Cooper and i, hworrisy A. iecs, L
remember that.
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IR, BOWEN:Qe.You were present on 2nd August 1963
at a meeting which you have no note of? A. Yes.

k. Was that the first time you were at any
meeting, or were you at any earlier meeting than
that? A. It was the first time I was at a
meeting with Stirling Henry.

.« When you went to that meeting, I take it you

would have been aware that there had been a

meeting which rir. Cooper had had with llr.

Vlainberg and IHMr. Stopford on 24th July 1963, at 10
the mill? A. I was aware of that.

we And you would have been aware at the time of
lir. Cooper's meeting on 24th July 1963 that he
had suggested as a price for the next period,
Fairyweb 44/-, Captivation 56/6 and lesh 53/6%
4., Yes.

e+ Those prices to be effective from lst
October; you knew his offer? A. Yes.

. Llow at the meeting of 2nd August 196%, which

was the first meeting you attended, these prices 20
that lir. Cooper had offered were discussed?

A, Yes.

Q. And the position at the end of that meeting
was that the parties had not been able to reach
a determination of the price, is that so? A.Yes,
the prices that were offered, that Iir. Cooper
offered, were refused.

&+ They were refusing, and iir. Coover put some
persuasive material about some other purchases
fronm suppliers and so? A. Yes. %0

Q. But no determination was arrived at, is that
right? A. lio, no determination was arrived at.

L.t the meeting of 2nd Aupust 1965, when iir.
Cooper's prices were under discussion, was it
your belief that in offering those prices,
Woolworths were adhering to the arrangements of
1961, at that time? A. They were adhering to



10

20

251.

them in this respect, that they were offering
prices above the then market prices.

Qe You did not, at tlhe meeting of Znd August
1963, make any objection to lir. Cooper offering
those prices which he had offered? i. lo.

w. ow between 2nd august 1905 and the meeting
of 12th August 1967, you had had a discussion
with lr. Theo ilelly, the managing director?

A, That is correct.

Q. And when you came to the meeting of 1l2th
Aurust 1905, isn't it a fact that you opened
it by statving that you had changed your ind
and Woolworths were only now preparcd to pay
Stirling iienry what you called market prices,
whiclh you then wvrocceded to state as veiu
U4l1/-, 48/~ and 48/~ L. Do, tiat is not
correct.

;e ITs this the pogition, that you meniioned
the price of 41/-, 43/- and 48/-, particularly
referring to the fact that this was a clunge
in the prices that had been discussed at your
last meeting witi Ytirling ilenry representa-
tives? A. Yes, that could be correct.

<+ Who was youwr vredecessor in the office of
iierchandise Cfficer, softgoods, in wWoolworthsy

A, 1>, llOSS,.
e 4nd he continucd in tiat office up to tue

time you came bacik, in 1965, did he not?
Ao That is correct.

(Mitness retired)
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ERIC WILLIAN CuCPLR
Sworn, examined as under

o, dusAansd: Your full name is mric William
Cooper? A. Yes.

(e And you live at 56 Warrangi Street, Turra-
nurra? i. Yeg.

e And you are a buying manager employed by
woolworths? A. Yes,. 10

9o You have been employed by Woolworihs for
approximately the last eighteen years, and you
have been a buyer with the coupany for twelve
years, have you not? A. That is correct.

&« 4and ever since you or your company was
purchasing from Stirling lienry, women's hosiery
in 1656, did you have occasion to deal with
representatives from Stirling ilenry in relation
to prices? A. Yes.

<+ How long have you had experience in buying 20
womien's hosiery? A. For the full period I have

been employed as a buyer, that is, about

thirteen years.

Yo 4nd are you responsible for buying women's
hosiery to meet the requirenents of all Wool-
worths' stores?Y A. That is correct.

e and does that involve you paying visits
interstate from time to btime? A. Yes.

Qe And negotiating with scllers? A, Correct,
yes. 30

e dAnd also co-ordinating the buying with the
reguirements of the large number of Woolworths'
stores throughout the Comronwealth? A. Yes.
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Qe Hirst of all, with regard to women's hosiery,
there is the problem from your point of view of
colour? A. Yes.

e And also of size? i. Yes, that is right.

e aAnd the further problem of meeting the
demand of the buying public? A. Yes.

we Before the middle of 1955, certain negotia-
tions were conducted between Stirling Illenry and
Woolworths concerning the establishment by
Stirling Henry of a hosicry mill? 4. Yes.

ke 4and you werc awvare ol these negotiations?
iA. Yes.

Qe And at all times, you have been aware of the
letter that was writlten to Stirling Henry of
10th llay 19557 A. Yes.

e And you have heard evidence given of an
arrangerient that was made varying the original
letter, in August 1961Y A, Yes.

. and were you told of that arrangement that
was made arising out of a conference between
ilr, Kelly and llr. Fleming representing Wool-
worths, and lir. wainberyg representing Stirling
tHenry? A. Yes.

we And would you have a look at xliibit '1'7?
A. Yes. (Bhown to witness).

«« You see soume marking on the top of that
document; is there a copy of it marked out to
you? A, WNo, it is a memo. to I.C.A.

e what is thaty A. That is lierchandise
Controller A, who at that time was .. iilller.

we Now do you remeiber seeing that document?
4. Yes, a copy of this was given to me by MNr.
Miller.
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e And can you identify the day it was given to
you? A. I think it was the day after the date
indicated here, 1O0th July 196l1.

We And on 10th July 1961, did lir. Fleming have
a conversation with you concerning Stirling
ilenry? 4. Yes, he asked ume to advise -

e e had a conversation witis you, and he gave
you certain instructionsy A. Yes.

@+ and pursuant to those instructions, did you
write a letter to Stirling ilenry on 10th July
1961, which appears on p.37 of kxhibit 'A'?

A. Yes.

(e 4nd in ilay 1955, what was the position in
regard to the supply of women's fully fashioned
hosiery? A. Just prior to that it was in fairly
short demand on the australian market.

e And were you having difficulties with

supplies? A. Yes, we were not getting sufficient.

e Low did the position alter thereafter, and if
so, when and to what extent? A. VWell, after
stirling Henry became established, the position

iumproved, but also other suppliers also incrcased

production.

we 1 am dealing with other suppliers; when was
it they coumenced, to the best of your recollec-
tion, increasing supplies and easing the
position? A. It would be about the end of 1955
onwards.

e And as far as the position thereafter was
concerned, did it again become tighter in regard
to supplies, or did suppliers tend, as the years
ran down, to get bigger and bigger?Y A. Bigger
and bigger.

e And you receive, do you not, production
statistics of the Commonwealth Bureau of -
A, Bureau of Uensus and Statistics.

20

30
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. Showing the Commonwealth production of various
types of hosiery from month to month? A. Yes,
production.

<. 4nd also the annual figures? (Objected to).
MR .BOWEN: I object tothis.

MR, EARLES: . How would you have a look at
tnis document: (shown to witness,. Does that
document show tihie Bureau's figures of produc-
tion of fully fashioned hosiery as coupared to
circular hosiery, from 1954 - 1955 to 1964 -
19657 A. Yes.

«. And have you, yourself, calculated roughly
the percenta:se of fully fashioned hosiery to
circular hosiery over tioe years in guestion,
anc. in that docunient stated what the relevant
percentages arce of iully fashioned to circular,
each year? A. Yes.

(Abovementioned document tendered and
LSS . . N\
marked Lxhibit '2')

lii. IiBA%G3:  Your ilonor will see that in 1UL4
there were two million-odd -

Yes.

4. hese are in dogzen pairs, are they? A.
IR, I[EARES: That is dozen pairs of fully
fashioned, as compared to 186 - circular - a
percentage of 92i fully fashioned and G
circular. In 1964/1965, Your lHonor will see
that the total production of fully fashioned
was 275,000-0dd as compared to thrce or four
million approximately circulars. I put the
scale of exauples to lir. Stopford, he was not
able to confiru or deny them. The scales have
tipped almost prccisely in the opposite
direction.

Q. In regard to fully fasl:ioned hogsiery from
1955 onwards, apart from this exiibit which
you have produced, insofar as VWoolworths were

In the
supreme Court
of HNew South
Wales

vefendant's
Lkvidence

No.1ll

Eric William
Cooper

13th December
1965

Ixamination
(Continued)




In the
Supreme Court
of New South
vales

Lefendant's
Lvidence

NO .ll

Lric Willian
Cooper

1%th becember
12685

sxamination
(Continued)

256.

concerned, what was the overall trend in regard
to fully fashioned as compared to circular?

A. Our sales of circular continue to rise and
fully fashioned diminished over the years.

. #0d has that positlion continued from the
end of 196%7 A. Yes.

we aand is it still continuing? . Yes,

Q. Llow insofar as one of the lines is concerned,
that was sold by Htirling hienry to you, is the
company any longer purchasing that line? A. Lo,

we And what is that line? A. That is the fully
fasiioned 15 denier mesh.

(. and insofar as that line is concerned, when
did the comnvany discontinue buying it? A. It
discontinued buying early this year.

we And what was the reason? A. The sales were
not good enough, - (Objected to).

HIS HOEOL: Once more I will admit the evidence
subject to objection.

Mt MEAREE:
profits.

It is also put on the question of

e Yes, why did you stop? A. ‘The sales were
not good enough to warrant its display on our
counters, because other lines were selling at
a better rate, and it had lost favour with the
public.

e Aand have you made some calculation of the
sales by Woolworths of fully fashioned hosiery
for the year from 4th Veccmber 1962 to 3rd
Decciber 19097 A. Yes.

. And for the years 4th December 1967 to Zrd
veccmber 19647 A. Yes.

Qe 4nd for the period from 4th December 1964
until October 18657 A. Ycs.

10

20



10

20

50

257.

e And do your calculations for October 1965 go
up to purchases for the end of that month?

A, Ies, that would be so. I am sorry, to the
5th October, I think.

q. Now, arriving at these figures did you,
first of all, take as your first calculation
the drawings of stockings by the various
branches of wWoolworths from Woolworths' ware-
houses? A. Yes.

e+ #nd then did you check on the position, on
the stock position in the warehouses at the
beginning of the period and at the end of the
period? A.Yes,

«we 40 see that as far as these figures were

concerned they were not costing - (Ubjected to).

R, BOWRN: If ny friend wishes to prove what
the sales were during this period, then for
Treasons which we have, we would like thew to be
proved in a substantial way. What he is

asking the witness at tlie moment is whethier he
nas made calculations on different types of
figures, drawings b; branches, and whether he
has checked stock to see whether that is
influenced by souething.

Not only is this type of calculation
incapable of really doing anything for us, but
it is not adequate evidence of woolworths'
sales.

HIS HONOR: I must adnit that we have been
proceeding in a series of what I thought were
legitinmate shortcuts -

PR, rkAKES: T will take it further to sce if
I can satisfy my learned friend.

&+ Now I show you tiree sheets for the three
years or tiie tuvo years that I have spoken to
you about and tie broken year, for Hth
Gectober 1vob. 4A. Yes.
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(o Now you have calculated the lines, namely,
B3.29, wgich is 15 51, B.3%3, which is 15 60 and
B56, which is 30 51, is that correct? A. That
is correct.

Q. Mow, first of all, you have taken the stock
in tiie warehouse as at »rd December 196% for the
first period, am 1 righttY A. Correct.

Y. 00, you have taken stock in your warehouses
at the end of the period, is that right? A.Yes.

Yo Well, have you got all the stock books of 10
she warehouses, and are you able to produce then
if you are asked? A. Yes.

ke and you have taken these figures from those
books? A. That is correct.

e liow lhave you also deducted the stock in the )
warehouscs as at the commencement of the periocd?
1"‘3. L ] Tl:‘es LJ

(s oinmilarly, from the books? A. Yes.

W+ 50 that it follows, accordingly, does it,

that in these calculations you have given parti- 20
culars of the total amount of stocliings that

went out to all Woolworths branches for that

year from your warehouses for sale? A. That is
correct.

Qe How it may be, of course, that at any point
of time there could be some amount of stock in
the various shops that were still on the
counters? A. Yes.

g+ And you cannot possibly estimate that? A. You
cannot talke that into account. 20

Q. But this calculation for the three veriods
shows precisely the total amount of fully
fashioned stockings that were delivered to all
your shops from your warehousecs for sale over
your counters?Y aA. That is corrcct.
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ge And is your turnover of these stockings a
turnover that is fairly quick, or do you have
stockings for six months without selling then?
A+ That could occur in some cases. They are
fairly quick, but it is inevitable that some

get left behind in the course of stocktaking.

e Now this shows, doesn't it, that up to the
5rd December 1965, tihe total purchases of
standard lines of fully fashioned hosiery or
tiie total sales for this period ending 3rd
Decenber 1960, shows that the total purchases
of standard lines were 15%,752 dozen? A. That
is correct.

e And on the neit page you have also nade a
calculation, not only of the standard lines but
of the promotional lines? 4. Correct

we. and as appears from the second poye of the
document for the year ending 70th Decenber 19063%,
total purchases of all lines of fully fashioned
were 165,556 dozen, am 1 right? A. Yes,

¢+ And the total purchase price was «~382,0857
A. Yes.

<+ Now 1f I may take you to the year ending
1lst December 1964, the total purchases by your
company had becn reduced from 133,752 to
62,375 dozen pairs? 4. Correct.

PR, MEARES: 1 withdraw that question.

Y. Had the total purchases been reduced fron
163,%56; have a look at the second page?

A. That is right.

e With the total cost of .58%5,085, to 62,375
dozen with a total nurchase price of ..119,6917
A, Yes.

¢« And insofar as the period from lst Deccuber
1964 to Hth Gctober 1965, have your »nurchases
in that year, of all tully fashioned lines,
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dropped to 46,177 dozen? A. Yes.

&« And has the price paid fallen from 5119,691
to £79,171% A. Yes.

e and that last period is over a period of ten
months; and could you tell us, from your

experience as a buyer, as to what you would

expect sales to be in the months S5th October to

5th Wovember and from 5th llovember to 5th

December 19657 A, Approximately 3,000 dozen

each month. 10

we 130 that would mean that your total purchases
for the year ending 5th December 1965 would be
approximately 52,000 dozen? A. Yes.

e And in your experience as a buyer, with your
experience as a buyer of hosiery, will this trend
that is indicated in your evidence and by these
figures continue? A. Yes.

We NOW you have also prepared, have you not,

sone figures that indicate the prices that you

were purchasing fully fashioned hosiery for fron 20
Stirling Henry and other suppliers from 1961

until 19647 A. Yes.

(Abovementioned document tendered and marked
Lxhibit '3')

. would you tell me in the exhibit where you

get your figures showing the purchases? A. The
stock figures, at the beginning and end of each
period are in the books about which I have
spoken. I think ITr. Bowen has those that go back
to those particular years. They are the figures 50
of each State's warehouses' stocks. Well, by
taking the stock at thwe end of the period,

adding to it the drawings by our branches, fron
tlie warehouses, we then have the stock at the

end of the period - I am sorry, the stock at

the beginning of the period which is already
bought and on hand, so it cannot be considered as
being a purchase.
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&e But to take the case in point, if you had
1,000 dozen stockings in your warehouses on 4th
December 1962 and you had drawings from your
warehouses over the year of 100,000 dozen and
then only 1,000 dozen in stock at the end of
the twelve months, well those must be purchases?
A, Yes.

w. Unless tiaey had been given to you =
(objected to).

AR, BOWEN: I want the purchascs.

M, FEARLS: . Yirst of all ss to prices, tell
me how you achieve thege figures of tihie value
of purchacses? A. fes. You will see at the top,
I have written "estimated value" because 1
could not get it accurately from the pcint of
view that we have no exact rccords of the

total amount purchased from each supplier, butb
I obtained the costs from our records, as far
as they go back over these periods, and the
quantities are apportioned, to the best of uy
knowledge, on how that stock would have cone
from each of those sunpliers, and by rmultiply-
ing out the quantity against each supplier atb
the price we cousidered -

e As far as thosc quantities are concerned,
have you any method of checking on your
recollectiony 4. Yes, as far as Stirling
denry is concerned, 1 have been able to check
back against letters that we have sent to them
over various periods covering contract
quantities.

we 4nd as far as tihe others are concerned:
A, The difference veing that how L recall
approximately how we placed the guantibties,
the remainder -

.+ and have you been avle to recly ou letters?y
A, Yes, there are some letlters, definitely.

w. a8 far as that is concerned, the value of
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the purchases is only an estimate of the value?
A. That is correct.

Qe But it is an estimate that you have made to
tiie best of your knowledge as the buyer and
knowing what you are ordering and from whom?
A, That is correct.

4+ I mean, it is not a question that you have
not simply omitted te look up records; you
simply have not got any more records than you
have looked at? A. That is true. I have looked
up everything we have there.

i, BOWEN: T object. We sought to get some
information on this. We are not really
concerned with retall salcs in this case; we
are concerned with purchases. That is the one
figure that is important. I am not asking for
the production of precise records, although this
should be proved in a proper way. Certainly,
there appear to be records, if not going back
the full distance; there must be purchase
records, too, to prove this properly over the
latter period.

Mo, MEARBES: I press this tender on the basis
that it is admittedly an estimate, which is
subject to criticism. Iy friend speaks of the
total amount of purchases in pounds shillings
and pence as being important. With respect,
we would think that it was far more important,
what they were paying per dozen. In truth,
they had been paying for nearly two years, for
the main line that Stirling llenry was selling,
3%/6 per dozen.

%. Now insofar as actual purchases in value are
concerned, would you tell me how it is that

your accounting system renders it impossible for
you to estimate the total purchases in pounds
shillings and pence accurately; would you just
explain it to His Honor? A, Yes. Our
accounting system would give a total amount of
money paid to each supplier each month, but it
would not segregate the type of lines he would

10
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supply. For instance, Holeproof would be
supplying seamless hosiery as well as fully
fashioned hosiery and there would be no means
of segregating those at all. On some invoices
you night have seamless and fully fashioned at
tne same time and this information has never
been required and it is never kept in that form.

¢+ And the reason you cannot be accurate from
records is that you do not retain or have in

your possession invoices showing the sales of
various types of stockings from various manu-
facturers? A. That is true.

MR. BOWEM: iy objection is that the purchases
are jimportant as distinct from retail sales.
what is inportant is to get the quantity and
the purchases and tlhie price per dozen thot were
purchased. I noticed in tinis schedule they
have been put in tiie cost, a cost per dozen
calculated on tiese estimacved fipures. 1
submit that should not be there in that
schedule. These are not the real fijures. ve
have been shown sone figures of what the actual
contracts were, but to get an estimated number
calculated and divided into a value figure and
arrive at what looks like, on the face of it,
to be a very concrete and certain market, I
would subnmit -

HIs HONCR: Lf there vere a Jjury trying a case,
I would have to settle the argument here ani
now. I will reccive the evidence subject to
objection and the problem can be dealt with
when we are dealing with the legal argument. It
is adnmitted subject to objection.

vid, JBARES: I do not want to find myself in a
position where, with rcspect, Your lionor talkcs
a certain view of a document without heving
ruled on it and then -

Iils i{HONO:H: 1 will see that you are not put in
that position.
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FR. IEARES: . Jow in Exhibit '3' you have
various costs stated, have you not? A. Yes.

Q. Jow where didyou get those costs from?
A. From our cost records that we have.

. liow would you wish to deal with any particu-
lar one as a stab check or would you like to
deal with a number of them? (Objected to)

MR, wwARES: I am going to prove, L think as
gquickly as one could, actually what the prices
were right from 196l1.

. If you will take Exhibit '3' would you tell
me how you reach the various cost prices in
that exhibit? A. From our stock control record
of cost. I have a copy, I think. Ilay I refer
to it?
HIS HOWOR: Yes.

Iit, IARLS: Q. Now would you take any one
price in any part of Ixhibit '5' and tell me
how you reach it? A. Holeproof, 57/~ here for
liesh on p.l.

Q. You are taking the third price of 57/- for
1,000 dozen Holeproof at a cost of £2850, is
that so? A. Yes. Now for the period 4th
December 1962 to 3rd December 196%, you have

57/ =

Q. You show me here a record of purchases fron
Holeprool at 57/-¢ A. That is there cost at
that time.

. That is what you paid them, 57/-, am I right?
A. That is correct.

Yo ind that is the figure you have included in
Exhibit '3'? A. Yes.

Y. low where do you get the 1,000 pairs from?
A. 1,000 dozen pairs?

10
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ke Iese. A. rurely from my recollection of what
quantities they were buying at that time.

K. S0 that it could have been, for instance,
that the quantity you purchased from Holeproof
was not 1,000 dozen but, we will say, 1200 dozen;
this is possible? 4. It could be.

Ze and to taat extenl accordingly the total value
of the purchases would be greuter or lesser
according to the extent to which your recollec-
tion is raulty, assisted by your records? A. Yes.

. But otherwise as far as cost is concerned of
all the stockings in wxhibit '3', can that be
verified, and hias it been verified from your
records? A. Yes.

we In every case? s. ies.

(7]

bats BUWEN: In the sane way?

Lt IeaRis:  In the same way.

(. Now insofai as your records are concerued,

they have been kept right frow 19061, and they

are kept from information given to you, by you
to your accounts branch from time to tiume?

4. Yes, to owr stock control records.

we s#Nd you have checked the accuracy of then
also from your records? a. Yes.

@e. S0 that we may take it then that insofar as
prices per dozen are concerned from 4th Vecember
1962 to date, the prices there set forth are

the prices you were paying various manufacturers
for the various lines? A. Correct.

w. How if I may turn to p.4. of the exhibit,
would you take 15 51 meshy 4. Yes.

w. fou were, during the wihole of thet period of
time mentioned on p.d. paying 48/-7 A. Correct.
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e Now if I may turn back onto p.3. and have a
look at 15 51 on the top of that page, that
shows that you were paying 48/- during the
whole of the year %rd December 196% to lst
December 1964 other than from Stirling Henry?
4. Correct.

Lo and if one may turn back to p.l, dealing with

the period from 4th December 1962 to 3rd Decem-

ber 1963, there again the prices are shown for

that particular line from various manufacturers 10
similarly during that year? A. Correct.

Y« Now in regard to 15 60 plain, that was the
biggest selling line of Stirling Henry's to you,
wasn't it? A, Yes.

&. At all material times from 19557 A. Yes.

4« And can you give us an idea of the quantity
of 15 60 sold in dozens compared to all other
quantities? A. Percentage-wise, it would be
about 60%, I should imagine.

Y. Now if we may have a look at the first page 20
there in relation to prices for the year ending

Srd UVecember 1963, we see a Stirling Henry price

of 46/6 and later on 44/-; do you see that?

A, Yes.

¢+ And do you sce in that year sales by Beau
llonde to you of 42/6 and then later of 41/-,
is that correct? A. Yes.

w. low what is the next figure, 39/-7? A. 39/-,
L1 think that was an alteration - 1 think I have
onitted to put the supplier's name in there. 30

(,» It should be Holeproof? A. Yes.

e liow then dealing with that 15 60 plain, and
do you see in this year you have been buying at
32/6% A. Yes.

we And if you take the precedin; year, you were
buying from everyone but Ltirling ilenry at from
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39/~ down to 3%/6 as coupared with Stirling
Henry minimum price of 44/-? i. Yes, except
that there were some bought from Stirling
Hdenry at 39/-, which was the final stock we
took from themn.

we that was after the termination of the
contract and when you bought at what you said
was your market price? A. That is true.

Qe Concerning wmxnibit '3', in that exhibit you
have listed promotional lines in your totalst
Aa. Yes.

w. Would you tell me whether all those promo-
tional lines were being offered by sStirling
Henry prior to lecember 196%, or not: A. No.

PR, MEARES: . Would you have a look at »p.2 of
wxnibit % and tell me which promotional lines
you were not being offered by Stirling lenry?
A. .23 which lines were not being offered?

ge Yes, A. I may have got the meaning of this
a little wrong, L thought you meant quantities.

We 4in regard to promotional lines on p.2, were
all those promotional lines on that page being
offered by itirling Henry? A. Yes, they were.

e On p.3? A, Lxcept Lfor the 15/51 mesl they
were not ofiered as promotional lines.

we Un p.5 were Stirling lieary prior to December
1963 offering all those promotional lines?
a£. Yes.

Qe Pol; were they offering prior to Jecenber
1963 all the promotional lines other lLhan the
15-51 mesh? A. Yes.

we 1f you look at iothibit » you sce the price
of the 15-60 plains has come down now to 35/64
and it has been in that condition all this
year? A. Yes.
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(. And for some part of last year? a. Yes.

. That price is a price that you have been
buying at notwithstanding the fact that Stirling
Henry is no longer in production? A. Yes, that
is correct.

. Additionally to that exhibit which shows the

total fully-fashioned lines you have been

buying and the prices at which you have been

buying, and you also prepared a schedule showing

the price in months that you were paying to 10
otirling Henry and other manufacturers for the

three main lines from 1961 until November 1964

A, Yes.

w. In regard to these prices have you checked
and re-checked your records?” A. Yes.

. tow were you able to set forth the various

prices that you were buying the stockings for

from time to time? A. I'rom these records that

we saw a little while ago; the stock control

records. 20

M, ilwaikiss: 1 tender a copy; I have been
unable to find the original.

IR, BOWEN: T object on two basis. At the first
page there is a notation "June 1961, Heavily
stocked liay/June." The second point of the
objection might perhaps cover it; these appear
to be based on schedule ledger cards and stock
control cards which I submit should be in even
if this is a convenient summary of the position.

Ile. MEARIS: My learned friend has had them most 30
of the time during this case. Your Honor will

recall my learned friend said on I'riday that he
wanted quite a deal of time because there might

be some very valuable matters that he wanted to

lead evidence as to and then there were

produced this morning; - there was produced this
morning as a result of the investigations that

were made, evidence of two lots of sale in

Jamuary and l'ebruary 1962 and tlhey were produced.
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Iy learned friend has seen all of them and I

do not propose to tender them unless I am
ordered so to do. I am entitled on the
authority of lLateman's case. If it was a
question of telling my learned friend how I

had done it I would be bound to do that and if
he does not know after having seen these

records 1 shall do that but I rather gather that
he did. If he does not 1 shall do it. ‘o
clutter up the Court with a large number of
documents which are totally meaningless unless
they are all j;one through one by one in a
project whiclh would last a week, I see no
purpose in it except that it rmust be borne in
nind these documenis are available for my

friend to cross—examine on. PYerhaps I may
indicate through this witness how he does get

to these various results in case my friend is

in difficulty with that.

HIS HONOR: Very well.

ik, HEARES: . In relation to these schedules,
you have made an observation in relation to the
15 denier 60's haven't you? A. Yes.

. In June 19617 A, In June 1961.

Y. dave you got that? A, I have not a copy of
that one. I have June 1961.

&+ Do you see a note there in regard to the
position about being heavily stocked and so on?
A. Yes.

Qe Can you tell us what the position was from
your own recollection, at that time? A. Yes.
Towards the end of 1960 as I recall it the
credit squeeze came on; I think it was in
November, and stocks had been purchased just
prior to that for the Christmas trading period.
Sales were not up to expectation for Uctober/
November and stocks started to accumulate after
Christmas and, of course, orders were still
coming in; stock was still coming in from
suppliers including Stirling Henry who had
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received orders before Christmas for the months
after Christmas and these stocks were accumu-~-
lating considerably, and that was how it
occurred.

s« What did you have to do in relation to it?
A. We had to endeavour to defer or cancel orders.

. As far as possible to keep this stock position
from mounting? A. Yes.

we. In relation to prices that you were offered

that time which you were not able to avail 10
yourself of because you had too much stock, have

you a record of what offers were made to you by

Beau lionde and Holeproof? A. Yes.

4. What were they? A.45/9d4 and 46/64 for Hole-
proof,

. “hat was at a time when you were paying 50/-
a dozen to Stirling Henry? A. Yes, that is
correct.

e I will ask you to take one month, namely,

July 1962. It is stated in that month that you 20
were paying Stirling Henry 48/9d for 15-denier

60's and you were buying from Beau llonde at

42/64 and from Holeproof at 46/647 A. Yes.

W. Let us take another one. Take August or
anyone my learned friend wants you to take.
Would you take July 19627 A. Yes.

4. What record do you produce? A. The Stock
Control Record headed '"hosiery, fully-fashioned
nylon, 15 denier Fairyweb, maker's no.43".

Q. Copies of these have been made available to 30
iir. Bowen for some days?Y A. Yes.

. and he has been given photostats of them?
A. Yes.

e I want to find this price in July 1962 at
48/9d charged by Stirling lienry? A, It does not
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go prior to July. 1t starts on the 6th December.

e Just talie July. You have 48/9d for July?

J.:Lo IGS.

w. where do you get that from?v a. That would
have been from btirling idenry's letiers
covering their contracts.

. In other words, Ullie letters in exhibit AY
&‘&. Yes.

t,» Uf course, you do not go back prior to this
period of 1962 in your records? A. lio.

Qe liay I take the 42/6d4? A. That could be
covered - 1 am not sure as to which - by
copies of invoiceg from Beau lionde or letters.
It does not cover it on this »stock Control
card. It does not go back that far. This goes
to 6th Deccmber 1962.

%e £S5 far as July 1962 is concerned, this price
of 42/6d4 for July 1962 is based on what?
Information? A. Tes.

we Un what informationy a. lietters from inter-
state and, perhaps, a copy of an invoice which
may be here.

. DJoes the same thing apply to the price of
4‘6/ 6(1? .L‘L . YGS .

. However, from the 6th Decenber 1962 this
system cawe into force of keeping these Stock
records sheets? A, Yes.

e liay I take Januvary 1965¢ A. Yes.

Y. Could you show me your stock record sheets.
First of all, what is the price shown there
for Stirling llenry?Y A. 46/64.

we What is the price shown to Beau llonde?
A. 42/64.
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Q. What date is this? A. This is in January
1963.

Q. What is the price shown to Holeproof?
A. 42/64.

G. That accords with your statement? iA. Yes.

G. If I may take the figure I did ask you about
for which you had not stock record cards; do

you see in July 1962 there is the price of 42/6d
that you were paying to Beau lionde? A. Yes.,

We UO you see here a copy invoice from Beau 10
tionde, 31st August 1962, 42/6d7? A. That is
right,.

we In relation to the time in respect of which
you have not the stock record sheets have you
been able to ascertain prices from correspondence
and invoices, the like of which I have shown
you? A. Yes.

Qe If I may turn to the next equality, 15

denier fully-~fashioned; this is the mesh

stocking, how far do your stock record sheets 20
go back to in that regard? A. To Movember 196l.

ge lay I then ask you the price for 15 denier
fully-fashioned mesh for December 1962 as from
those records?Y A. The 6th December 1962, they
are shown as Beau rionde 55/-, Holeproof 57/-,
Stirling Henry 66/6d.

Qe 'That accords with this record? A. Yes.

Qe In regard to the third page of this docunent,
namely, the 30 denier plain, how far back do

your stock records go there? Ai. To the 9th 20
August 1962.

. Prior to that have you made your estimates
from invoices and letters to and from the
manufacturers? A. Yes.

MR, MEARS3: I tender the document.
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I think there has been a fair bit of
I think it
I do not

Iit. BOWBN:
detail as to how it is made up.
really goes to weight and to conduct.
object to it in that form.

(Abovenientioned schedule tendered and
marked ixhibit 4)

PR Ibarls: Q. After discovery was had lir.
Lbowen tendered this morning two documents dated
8th January 1962 and either 8th January or 8th
february 1960 as wxhibit £.  Would you have a
look at those two documents. (Shown, here was
produced a very large number of those documents
to Ir. dSowen? A. Yes,there were about eignt or
ten 1 think.

w+ And together with all these cards showing
prices from tiue to time? 4. Yes, that is
correct.

we would you have a look at th: first pape of
that exnibit. would you tell me what that
shows?Y A, It shows for reference %% fully
fashioned 15 deanier KFairyweb.

e 3%; that is the main line? 4. Yes. This is
a buyer's advice which is headed "Rockman's
Variety Stores" and this advice was made out
to Rays ilecords for that separate subsidiary
of our company anda the various suppliers were
listed on this fora.

we What is the date of it? A. It is dated 8th
January 1962. 1t shows Stirling Henry a cost
of 50/- and terms net %0; alternative suppliers,
Beau lionde 59/-, two and a half seven days,
iloleproof 48/64, three per cent, seven days and
Universal Hosiery 56/8d4, two and a half, seven
days.

w» llay 1 refer you to the first vage of i:thibit
4, Your Honor sces that buyer's advice note
was for Pebruary 1962 and the witness says tio
price shown on that buyer's advice note is 50/-
Stirling lienry, 59/- Beau lionde; and there is
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another one there? A. Yes. Universal 56.8d.
% D0 you know if you bought from them? A. Not
for some vime.

. Thereforc your record for 1962 as in Exhibit
4 is correct? A. Yes.

). The next page. What does that show? i. Lhis
shows the same heading for Rockman's Variety
otores.

Ge What is B567 A. The 35 denier Captivation
fully-fashioned.

w. That is on p.3 of Exhibit 4¢Y A, Yes. It
shows Stirling llenry as the supplier at a cost
of 56/6d.

. What date? 4., 8th January 1962. 1 am notb
sure whether that is January or Iebruary.

W. AL 56/64%7 A. 56/6d. Alternative suppliers,
Lincoln liills 60/-, Roslyn liosiery 59/-.

&. Turn to p.3% of kxhibit 4. You show Stirling
Henry in lebruary 1962 at 56/6d7 A. Yes.

«w. what figure is there for Lincoln? A. 60/=-.
. And what other? A. loslyn 59/-.

Q. Insofar as Lincoln GO/~ is concerned have
you any recollection as to that whether you
were buying from them or not? A. ko, I do not
think so. I am pretty sure that is not the
case. At that time we were drawing all from
otirling Henry.

Q. Insofar as the 59/~ from iloslyn was concerned
were you then buying from Hoslyn in [february
19627 A. It is possible although it would not
necessarily indicate it. ‘this was the las?t
recorded cost frowm that supplier.

Yo TLhat is all it shows? A. Yes, that is correct.

10
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Ge. If I may turn to the 15 denier. <The first
page of ixhibit 4, would that be correct to put
to you that in regard to that line from November
1961 to January 194 Stirling ienry were at all
tines above these other two manufacturers with
thie exception of Beau lionde in Februaryl962?

A, Yes.

¢. And that is ally 4. Yes, that is correct.

k. You will recall some conversations which you
were at in August 1963 in which you and fir.
Millist said you were prepared to pay the markel
price of 41/~ for this line. Do you recall
that? A. Yes.

Ge In itay 1963 you were buying this line from
poth Beau lionde and holeprooi for 41/-7 A. Yes,
that is correct.

Qe And in September you were buying the line
from Beau llonde for %9/-¢ iA. That is correct,
yes.

Q. And from IHoleproof at 41/-? A. Yes.

@. And then in liay of 1964 you were buying the
line from Beau ilonde for 3%/647 A. Yes.

e And in September 1964 and since then you
have been buying that line from DBeau lionde and
Holeproof at 53/6d7 A. Yes.

g. And is that the present price? A. Yes.

Q. When you indicated a market price of 41/-
to Stirling lHenry in August - in your presence,
when there was indicated in your presence a
market price of 41/- for this line that market
price was indicated at a time when from one
manufacturer you were bLuying at two shillings
cheaper? A. Yes.

(e Finally after wmuch discussion and as a
result of representations by Stirling Henry it
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was agreed to offer for that line 45/2d4%
A. Yes,

w. As appears from p.ll5 of lixhibit AY A, Yes.

. notwithstanding that you were buying at that
time at 3%39/-¢Y A. Yes, that is right.

Qe lire Hillist indicated the price you were
prepared to pay for the other two lines was
43/-% A. Yes.

. And that that was the market price? A. Yes.

(. Were you buying at that price from Beau 10

i:onde 50 denier mesh at 4&/- from btiay 19677
A, Yes,.

;e As compared to Stirling lLienry's price at
that time of 66/6d7 A. Yes.

e« Are you buying now as from July 1964 - from
July 1964 were you buying the mecsh from two
nanufacturers at 48/-7 A. Yes.

4. Until you discontinued early this year?
aA. Yes, that is right.

we. dn respect of that line you were offering 20
Stirling IHenry's finally 51/7d7 A. res.

<. In regard to the last line - 56/9d. In
regard to the last line of Lxhibit 4, the 30
denier plain, did you indicate you thought a
fair warket price was 43/- for that line in
tile discussions in August? A. Yes.

Q. And in truti had you been buying that line
at 47/- consistently rIrom July 19627 A. Yes.

Qe From xKolotex? aA. Yes.
o Was Kolotex tlie successor to Koslyn? aA. Yes. 350

Lo aTe you still buying at that price, or less,
or more? A. Still at 47/-.
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G. 4And that has been the price ever since
December 19637 A. 1es.

J. You were negotiating with lir. Wainberg and
lir. Stopford in regard to prices from time to
vime right from the inception of the agreement?

4

A, Yes.

ge Uriginally did you negotiate every threc
months, six months, 12 months or whaty A. Uo,
it was not on a repgular basis. Yhe policy was
to let their prices 0 as they were originally
fixed for a while to izive them a chauce to
establish the will as they were building up
production and a price alteration did not take
effect for some time.

Q. In regard to the 15 deniexr 60's would you
tell me when the price dropped down to the price
mentioned as for the second six months?Y A. This
record does not go back that far.

[, LBARES: I do not tiink I need waste time

on this because, with respect, I think - I have
that admission as to this from lir. Stopford when
he says in relation to the main line it did not
get down to the second six months price until
June 1957 and in regiard to tile second important
line, the 30 denier plain, it did not get down
for over three years to tlie second six months'
price.

MR, HNARDBS: e Notwithstanding that prices were
altered at irregular wveriods from tiwe to time?
a. Yes.

@+ And these prices were altered as a result

of negotiations between yourself and some times
the merchandise manager and ilr. Wainburg
usually and lr. Stopford representing stirling
lenry? A. Yes.

e IFrom time to time did you mention in these
conversations this problem that you were having
in relation to the mwarket for fully fashioned
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hosiery? A. Yes regularly.

w. What did you say to lir. Wainburg? A. I

pointed out to lir. Wainburg the seamless hosiery

was btaking an ever increasing sale and demand

for fully-fashioned was gradually reducing and

the prices were coming down from other manu-
facturers and he had to be competitive because

we also have to be competitive from a retail

selling point of view and we were constantly

faced with the problem of having to reduce 10
selling prices to meet out competitors prices.

%. For instance, in relation to the main line
15 denier now; that is the 15 denier fully-
fashioned 60's, you are now selling retail at
4/117 A. Yes.

G. and at the commencement of the agreement you
were selling at what pricey A. 8/11 1 think it
was.

we Lid you ever discuss with lir. Wainburg the
question of him getting into circular or seam- 20
less hosiery? A. Yes. We pointed out the

increase for demand for seamless hosiery but he

never expressed any desire —---

. what 4id he say? A. le said "I do not think
the demand for fully-fashioned will completely
die out ; indicating he had confidence there
would be always a demand.

Qe Did he make any comments? A. Yes, he said
people who wore seamless hosiery; their legs
tended to look like sausapges in them. 30

w. In relation to the mesh stocking, what were
vou finding in relation to the line he was
making of %0 denier plain? A. The 30 denier
plain; the demand for the 30 denier dropped
away quicker relatively than the 15 denier,
being a heavy stocking and as such a large
proportion of their plant was in 51 gaupge it
was originally intended for 30 denier their
production, had it remained on %0 denier, would
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have been far in cxcess of our requirements and

we suggested to thew they could convert part of
this plant over to uake the 15 denier ladder-
less mesh style. This meant we would take sone
of our bLusiness from one of our other regular
suppliers and give it to Stirling llenry.

w. Aand they did this? a. Yes.

. and you discontinued buying this stocking
from another supplier and gave the order to
Stirling ienry?Y A. Lot entirely. Yhey only put
over a small section of the plant and we were
still able to buy the bulk of our demand from

our original supply.

we i:ay 1 take youw to 196%, Did you, in
letters from time to time, refer to this trend
in regard to fully fasnioned hosiery and also
the question of mariiet price?Y A. Yes.

«e On the 12th dugust 196% did you and lir.
Iillist go out to the plaintiff's factory at
#lemington and have a conversation with lir.
Wainburg and Lir. stopford: A. Yes.

we Would you look at wmxhibit 1 and tell me if
anything was done by tir., iiillist about that

& cument? 4. Yes., lir. n1illist read out the
points listed here from one to six to Iur.
Wainburg remninding him of this agreement.

w. Were you awvare of that agreement frowm the
tine this minute had taken place, namely sone-
time about the 10th July 19617 a. Yes.

Ge from July 1901 until August 1965 would you
tell me the nature of the nepotiations you had
from time to time with Stirling lenxy in
relation to prices?

PiRe BOWmN: I object. 1L think this uay be of
some importance. 1 sugiecst my learned {riend
ought to take the witness to a particular
meeting as far as possible.
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MR. MEARE3: Your Honor has made a reference to
the unreality of some of our practises. Mr.
Cooper did not make notes of these meetings and
he cannot pin-point words that were said two and
three years ago.

HIS HONOR:
MR. MEARES: Q. May I take it from the time of

this agreement in July 1961 did you have occasion
to negotiate prices? A. Yes.

He must do his best.

Q. You have heard Mr. Stopford relating to certain
of those occasions of which he has a note?
A, Yes.

Q. But you - were there other occasions than
those he has indicated? A. I cannot recall.

Q. Do you - dealing with discussions from 1961,
from July of that year, until this conversation
you and Mr. Millist had with these gentlemen in
August 196%, at these conversations did you ever,
and if so. to what extent. or was it always that
you mentioned or discussed market prices? A. Oh
yes.

Q. What. without considering the actual prices,
in these negotiations was the attitude that you
took in regard to the agreement. What did you

say -
MR. BOWEN: I object.

HIS HONOR: Q. Do not tell us what attitude you
took. Tell us what was said and being as precise

as your memory will permit. Can you carry on in
that way? A. Yes., T think so. On all these
occasions the market was falling and I stressed
the necessity for Stirling Henry to be competi-
tive with others and reduced thcir costs and it
was a continual exercise with them to try and get
them into line with other suppliers, not only
repards costs themselves but as regards terms

and other factors which went into the making up of
the hosiery such as costs of cartons and so on.

In my mind always I discussed with them and
pointed out what I was buying from other suppliers
at and that was my basis of market price. That
was -

10
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MR. MEARES: Q. What would Mr. Wainburg say?

A. Mr. Wainburg said on most occasions that he

did not regard these as market prices, that they
were distress prices; he would not accept my
statements that we were buying at these prices
regular merchandise and would not accept the price
I quoted as market price and he used this word
"Distressed" price on many occasions. We fin-
ished up usually by us giving some concession to
Stirling Henry....

Q. Before you finished up what used Mr. Wainburg
go on with them? A. He would always indicate the
difficulties they had in regard to prices, they
were continually coming down and the profits were
receding, the costs were going up and always
pointing out the difficulties as it affected them.
We naturally had to put our side of the case in
regard to our position in the market with regard
to our retail competitors amd we always endeavoured
to stress this angle wih him. It was a very
difficult thing to get a message over to Mr.
Wainburg at any time.

Q. Did he make any point in relation to the
original letter of May? A. Yes. He always
harked back to these original terms of taking his
original production and that was it as far as he
was concerned. He had the mill to put it in and
the idea was we shoudd take his total production
indefinitely and in spite of everything else that
was uppermost in his mind all the time. We
endeavoured to do this to the best of our ability
always but occasionally it occurred when our stocks
were high that we did not have the requirement for
months ahead ardwe were not able to give him orders
immediately and this always created problems.

Q. This was after 1961 when you made this
alteration? A, Yes.

Q. In exhibit A, p/53, in a letter of the 13th
October 1961 you referred to this: "For the past
8ix months we have been offered 15 denier at 48/64
and 30 denier in the same style and packet at 66/6d4
and .... we will lose this business". That is a
specific letter you wrote in October 19617

A, Yes, that is correct.

Q. And as appears from p.67 in a letter of the 9th
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March 1962 you said: "We suggest you make some
provisions in your reserves.... in the meeting
with your managing director" and so on? A. Yes.

Q. As far as you yourself were concerned you
negotiated with them from time to time after
1961; after July 1961 at prices above what you
believed the market prices were? A. That is
right.

MR. BOWEN: I object to that. If this is a
negotiation; what happened, in fact, or what was 10
fixed I do not object to evidence as to that.

HIS HONOR: If this is to a certain extent
inquired into that state of mind both sides are
allowed to lead evidence in that regard. This
could be accepted as to the state of mind in which
the whole thing was approached.

MR. BOWEN: I would ask my friend not to lead if
that were so.

MR. MEARES: Q. In so far as your negotiations

were concerned with these gentlemen, the prices 20
that were agreed upon from time to time between
Woolworths and Stirling Henry were increases of

the prices you were purchasing from other manu-
facturers? A. That is correct.

Q. As far as Stirling Henry was concerned in
relation to reaching prices from time to time did
you find this an easy matter or not? A. Never.

Q. However, in finally reaching a price that you
agreed to pay for a period of time did you do
this on your own initiative? A. Yes. 30

Q. Insofar as you were concerned what was the
ambit of your authority in paying for goods that
you were wanting to sell? A, I have to achieve
a certain budget percentage mark-up as well as a
budget money value mark-up for my whole depart-
ment, and how that is achieved within the
department is the buyer's responsibility and that
is why in these cases I could afford to give
Stirling Henry a little more than the others so
that my average came out within the budget I was 40
aiming for.
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Q. Were you able to achieve this overall result In the Supreme
until August 19637 A. Yes. Court of New
South Wales

MR. BOWEN: I object.
Defendant's

HIS HONOR: It is only a summation. I know it Evidence
is leading.

No.ll

MR. BOWEN: He is talking about achieving some-
thing in his own field. I do not mind the fact Eric William
the prices were different. If it goes to the Cooper
carrying out of a policy then I would submit it
would be objectionable and leading. lggh December

1965
HIS HONOR: I will allow it.

Examination
MR. MEARES: Q. Were you able to do this until (continued)
August 19637 A, That is correct. e e

Q. Around A8gust 196% did you form - do not tell
me what it was - a certain view in regard to the
future of fully-fashioned hosiery? A. Yes.

Q. Following upon that view did you have a con-
versation with your senior, Mr. Millist? A, Yes.

Q. On the position vis-a-vis Stirling Henry and
maintenance of this agreement to charge market
prices? A. Yes.

Q. Following upon that did you understand Mr.
Millist spoke to Mr. Kelly? A. Yes.

Q. And you then had certain discussions with
Stirling Henry that have been dealt with? A. Yes.

Q. As far as Stirling Henry were concerned you tell
us from time to time you agreed notwithstanding

the arrangement of July 196%; you agreed to pay
above what you were paying to other manufacturers.

"MR. BOWEN: I object. He says notwithstanding

the agreement.
HIS HONOR: I know.

MR. MEARES: Q. Would you tell me why you were
prepared finally to pay something over and above
the price you were paying to other manufacturers?
A. Because I was still able to maintain my overall
percentage.
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Q. So far as any feelings towards Stirling Henry
were concenned could you discuss it from that
point of view? A, Yes. I was still endeavouring
to fulfil to the best of my ability the spirit of
the arrangement, in other words, taking as much

of their production to offset our overall require-
ments against each line and giving them as much
consideration as I possibly could.

Q. This question of giving them consideration, is
this a policy of Woolworths in regards to people 10
who have supplied them for a long time? -

MR. BOWEN: I object to that.
HIS HONOR: I do not think that is admissible.

MR. MEARES: Q. Mr. Stopford has spoken of a

statement you made as appears from p.45 of his
evidence; in a conversation that took place on

2nd August 1963 in which you said you had been

offered only last week 15 denier 60 gauge at

30/6d4 because the manufacturer mentioned to you

he wished to keep his plant going and so prevent 20
the machines deteriorating through non-use and

rust. Do you remember that? A, Yes.

Q. Do you remember such an offer being made round
about that time? A. Yes.

Q. Did you buy? A. No.
Q. Did you buy at that price? A. No.

Q. So far as the prices which you were paying

otner manufacturers right from the inception of

the arrangement with Stirling Henry when they

started in 1956 were these the prices that you 50
were buying from manufacturers, prices negotiated

with them in the ordinary course of your buying
operations? A. Definitely yes.

Q. I ask you this; in relation to any of these
manufacturers did you at any time when they came
along offering you goods put Stirling Henry's
price to them so you could cut their price down?
A, Never, because --

MR. BOWEN: I object.
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MR. MEARES: Q. As far as these manufacturers
that you were buying from were concerned were
they manufacturers who were offering their
commodities to you not just in some great parcel
but from month to month in effect? -

MR. BOWEN: I object. Onz can cover years with
these generalitics and it is also leading. 1f
one is going to deal with manufacturers,
manufacturers do not all even necessarily do
the same thing.

HIS HONOR: What is in my mind is this; A and B
agree to buy and sell goods at a price which is
not stated in units of money but as a descriptive
price - if you like market price - and they carry
on in apparent fulfilment of that contract for a
number of months or yvears and then it may well

be said that the price is prima facie market
price because one would expect that they would
carry on in accordance witlh the terms of the
contract. Then if ever there is a dispute, and
the purchaser says "that is not true, this prima
facie situation is not the correct one bcause

I pay more than market price" he is entitled

to give that evidence.

MR. BOWEN: I apnreciate the steps that are
sought to be covered. What I understand my
learned friend is on now 1is the nature of the
purchases from other manufacturers.

HIS HONOR: Q. Subject always to approximations
and the best of recollections. I think it is
again a matter of approach I will accept it on
that basis. Can you give the answer? A. Yes.
A1l manufacturers that were supplying these
lines did so on a nlanned production basis

and they planned their production ahead and it
was definitely nothing hit or miss about it,

it was definitely a quantity for a period for
a definite quantity over so many months and
they had to plan their production and their
knitting and their dyeing to cover this
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SIXTH DAY: TUESDAY, ‘4TH DECEMBER 1965

NO. 11

ERIC WILLIAM COOPER,
on former oath:

MR. MEARES: Q. Did you ever tell Mr. Wainberg ox
Mr. Stopford on 12th August 1963 that you were
buying lines of ful?z—fashioned stockings at
distressed prices? . No.

Q. And was it the fact were you buying them at
distressed prices? A. No.

Q. You have heard discussions about the
meaning of the expression "distressed prices".
What does it mean to you. as a buyer? A. To
me it means that if a vendor wants to sell
stock and get money quickly. if a vendor wants
to sell stock to obtain money quickly and take
whatever price he can get for it.

Q. Now. in regard to all the sales of fully-
fashioned hosiery by suppliers other than
Stirling Henry that you gave particulars of
yesterday were any of those sales made to your
knowledge as distressed sales? A. No.

Q. And in regard to your two main suppliers
namely Beau Monde and Holeproof., were these
sales from 1961 on negotiated as a result of
either or both of those manufacturers coming
along and saying "Well. we have stock of so
many thousand dozen in hand. We will offer it
to you at such-and-such a price" or anything
of that nature? A. No.

Q. Generally speaking how were these orders
you made from time to time from Beau Monde and
Holeproof how were they made? A. They were
discussed over three or four months as to supply
for a further period ahead on a planned
production basis, and the prices were negotiated
at that time.

Q. In other words, as far as they were concerned,

you would indicate your requirements and they
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would do what, would you tell us? A. Yes, I

would indicate requirements for a period and they
would determine whether it could fit in with their
production. They would quote the prices they
wanted, and we may negotiate between ourselves

on these prices.

Q. In addition to Beau Monde and Holeproof,

were there any others offering fully-fashioned
hosiery in 1961 and onwards, to your recollection? 10
A, Yes.

Q.. Who? A. Kayser Limited, Charmain Hosiery
Mills, Kolotex.

Q. And how did their prices compare with the
Krices you were paying Beau Monde and Holeproof?
. Very much the same.

Q. And in regard to Kolotex, what hézpened to
Kolotex as time ran down after 19657 . Well,

they gradually reduced their production of fully-
fashioned until finally they determined they did

not want to make any more fully-fashioned 20
hosiery, their equipment was old and they

replaced it with seamless machines.

Q. Insofar as purchases at depressed prices
are concerned, have you ever made a purchase of
hosiery off manufacturers for Woolworths at
what you understand a depressed price to mean?
A. Yes, I can recall one occasion when, I think
it was towards the end of 1960, we were offered
a few thousand dozen of a special pack of
fully-fashioned, which was called a pair and a 30
spare, from a wholesaler, which I think was a
subsidiary of Lever Bros. They had this stock
and they wanted to clear it quickly and get the
money in. We purchased that after negotiation.

Q. DNow you have records, have you not, of the
total purchases by Woolworths of fully-fashioned
hosiery from 1956 onwards? A. Total issues from
our warehouses, yes.

Q. We have evidence that in 1964-1965, the
total Australian production of fully-fashioned 40
hosiery was 275,079 dozen? A. Yes.
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Q. Now in 1959 and 1960, how did your sales of
fully-fashioned hosiery compare with that figure?
A. Approximately the same total.

Q. Insofar as the position was concerned from
the date you commenced buying from Stirling
Henry until the agreement you have referred to
made in or aboult the middle of 19671, in your
discussions with Mr. Wainberg and Mr.Stopford
as to Woolworths' obligations to Stirling Illenry,
can you recall what you said to those

gentlemen as far as your interpretation of your
obligations was concerned? (Objected to).

MR. BOWEN: If the witness is going to give
evidence of what he said, I object to it in
that form.

MR. MEARES: Q. I want to ask you whether you
can recall any particular year or month when
you gave any indication as to what your view
was as to Woolworths' obligations to Stirling
Henry prior to 19617 A. Right at the start,
in 1955-1956, I understood it to be for 12
months.

MR. MEARES:
HIS HONOR: Yes, that will be struck outb.

I ask that that be struck out.

MR. MEARES: I am trying to find out what he said
to Mr. Stopford or Mr. Wainberg.

HIS HONOR: Not what you understood was said.
MR. MEARES: And when you said it.

WITNESS: Prior to 19617

HIS HONOR: Yes.

WITNESS: I cannot recall when I said the
particular thing, but constantly in my
discussions with him I pressed that we had no
agreement to take quantities, but because they
were long-standing suppliers, we were giving them
every consideration because of the original
agreement for 12 months.
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MR. MEARES: Q. And what was the attitude of

Mr. Wainberg? A. Mr. Wainberg constantly
maintained that it was a continuing arrangement
to take their total production.

Q. Now after you had a discussionulth

Mr. FPleming and after you wrote the letter of
10th July 1961, and after you had seen Mr.

Fle ming's memorandum, did you thereafter
negotiate on a basis of market prices? A. Yes.

Q. Now Mr. Stopford said, at P.61 of the 10
transcript, that Mr. Millist told him on 2nd

December 1963 that the market price of hosiery

had fallen still further and that Woolworths had
purchased at certain prices for various gauges

set out on p.61. Do you remember that? A. Yes.

ﬁ. And was that a true statement that he made?
. Yes.

CROSS-EXAMINATION:

MR. BOWEN: Q. You have told us the meaning you
attach to distressed prices. You agree, 1 take 20
it, that Mr. Stopford attached a different

meaning to it when he raised it with you?

A, T cannot recall what he actually said.

Q. Well, let me remind you of one iunstance
Xerhaps; do you remember a meeting of 2nd

ugust 1963, one of the meetings towards the end,
the first meeting Mr. Millist came into, and you
were discussing prices; you had proposed prices
which had not been agreed to at that stage, of
44/-, 56/- and 63%/6; and Mr. Stopford gave 30
evidence that you said that "due to the present
condition he was being offered lower prices then
they were paying Stirling Henry and he said he
had been offered only last week prior to this
meeting 15-denier 60-gauge at 39/6, because the
manufacturer mentioned to him that he wished to
keep his plant going and so prevent machines
deteriorating through non-usage and rust"? A.
Yes.

2.' Do you remember making that observation? 40
. Yes.
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Q. And quoting that price? A. Yes.

Q. Mr. Stopford then said that the reasonable
idea of a sale to Woolworths was reasonable
prices and not distressed prices, he pointed
out that these distressed prices were possible
as other manufacturers had many outlets for
their production, which permitted them to
average their selling prices. Do you recall
that? A. Yes.

Q. So, it was clear to you that as far as

Mr. Stopford was concerned he took the view that
an offer of that type was an offer at a
distressed price; that is the way he was using
the term? (Objected to).

Q. At 29/6d., because the manufacturer had to
teep his plant going and so prevent the machines
deteriorating from non-use and through rust.
That is clear to you? A. Yes, that is what he
would say.

Q. And it is clear to you that you, yourself,
give a different meaning to the term?
A, Definitely.

Q. You appreciated all through that the
objection Mr. Stopford or Mr. Wainberg were
making was to describing that kind of a price
as a distressed price - was an objection to
that kind of approach being adopted as a market
price; you understood that? A. Not necessarily.

Q. Well, it is quite clear that at that meeting

on 2nd August 1963, they were objecting to that
Eei§g taken as a factor in fixing market price?
. Yes.

Q. And that they characterised it as a
distressed price? A, Yes.

Q. However, you took another view and thought
it was a material matter to mention to them in
these discussions to fix prices? A. Yes.

Q. Now I want to take you bto the figures you
put before us yesterday in Exhibit 5. Do you
have a copy of Exhibit 3 before you, that is the
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figures for annual periods? A. Yes. (Produced).

HIS HONOR: Q. It is in your handwriting, isn't
it? A, Yes.
MR. BOWEN: Q. Now the heading above quantities,

cost and values is estimated value of purchases.
I think you made it clear yesterday that these
figures are your estimates of the figures?

A. Correct.

Q. And the quantities which are listed there
under the word "Quantity" are based on some
sales figures in letters which you have, which
include seamless as well as fully-fashioned?
A. No, these figures are for fully-fashioned
hosiery only, for each particular buyer.

Q. Well, would this be correct, that Holeproof
would be supplying seamless hosiery as well as
fully-fashioned hosiery, and there would be no
means of segregating those at all, they would be
on one invoice and it would be a total figure
taken into your records; is that right or wrong?
A. I am sorry, would you repeat the question?

Q. I put to you that Holeproof would be
supplying seamless hosiery as well as fully-
fashioned hosiery; that would be correct,
wouldn't it? A. That is correct.

Q. And I put it to you that there would be
invoices which might have seamless and fully-
fashioned at the same time? A. Correct.

Q. And the figures which went into
of sales would be the total figure? . No.

Q. And I suggest to you there is no means of
segregating those at all? A. These figures were
based -

Q. Is that right or wrong? A. That is wrong.
Q. I want to refer you to some cvidence
yesterday on p.181 of the transcript in relation
to this exhibit. You were asked "Now insofar

as actual purchases in value are concerned,

our records
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would you tell me how it is that your accounting
system renders it impossible for you to estimate
the total purchases in pounds, shillings and
pence accurately; would you just explain it to
His Honor?" I do not know whether you recall
the actual question; you are recorded as
answering "Yes, our accounting system would give
a total amount of money paid to each supplier
each month"? A. Correct.

Q. "But 1t would not seﬁregate the type of
lines he would supply"? . That is correct.

Q. "Por instance, Holeproof would be supplying
seamless hosiery as well as fully~fashioned
hosiery and there would be no means of
segregatbting those at all." Would that be
correct; is it right or wrong? A, No.

Q. It is not right? A. No, if I may express this-

Q. Pirstly, can you tell me whether it is a

correct statement or not? A. It is a correct

statement as far as the document I had in mind
in our accounts department are concerned.

Q. Well, is it right as an explanation of
actual purchases in value are concerned, which
you have taken into Exhibit 37 A. No.

Q. The records do not present that fimure,
%s that it? A. They present it in a different
orm.

Q. I will just complete this and ask you what
you say about it. You said "On some invoices
you might have seamless and fully-fashioned at
the same time and this information has never
been required and it is never kept in that form."
Perhaps I had better refer you to the next ques=-
tion and answer. You were then asked "Q. And

the reason you cannot be accurate from records is
that you do not retain or have in your
possession involices showing the sales of various
types of stockings from various manufactuvrers?

A, That is true. Iz that correct? A. 1 am
sorry, would you read that agein.

Q. "Q. And the resson you cannot be accurate
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from records is that you do not retain or have
in your possession invoices showing the sales of
various types of stockings from various
manufacturers? A. That is true." That is the
reason you cannot be accurate? A. We have some,
but we have not got all over the period in
question.

%. Well, that answer needs to be qualified?
. Yes.

Q. It is only partly true; that would be your
answer? A. That would be so.

Q. We will go back to this "And there would
be no means of segregating those at all." 1Is
this the position, that although you stated
yesterday that that did present difficulty, you
now say it is not a real difficulty? A. It is
a big difficulty.

Q. Well, you tell us, what is the difficulty
there? A. The difficulty is that we have
thousands of invoices coming in weekly to the
company. As far as this hosiery is concerned,
individual invoices would specify seamless or
fully-fashioned if it was on the one invoice,
and usually specify the maker's number and the
price for that particular stock. They could be
identified from the invoices, however, as far
as our detailed accounts are concerned, our
accounting system only has a complete record
each month of the total payments to each
manufacturer.

Q. "Segregated under manufacturers"? A.
Segregated under manufacturers' names, and it
would include all that merchandise that that
manufacturer delivered to us.

Q. Whether it included seamless, fully-
fashioned, or only one? A. That is correct.
Only the individual invoices themselves would
indicate seamless or fully~fashioned for the
particular item.

Q. I think when, on Monday week last, I asked
you some questions in response to the subpoena
which you were answering from the company, I

10
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asked you some questions, I asked you for inv-
oices; you explained to me that they would be
all over Australia? A. That is correct.

Q. And therefore it was physically impossible
to obtain them in connection with this case, for
us? A, The total, yes.

Q. And that is still the position, I take it?
A. That is correct.

Q. So that the total figures which show sales
segregated into manufacturers would deal without
distinction with both seamless and fully-
fashioned? A. No, these sales are estimates for
various manufacturers.

Q. I am talking about your records at the
moment; it is correct to say that your records
are segregated intc manufacturers and show the
sales to each manufacturer for the month? A.
That is our accounts records.

Q. And that these are without distinction as
to whether the stockings are seamless or fully-
fashioned? A. That is correct.

Q. Am I correct in my understanding that it is
these accounts records that you have gone to in
compiling the figures in Exhibit %? . No.

Q. You have not used those records? A. No.

Q. You have not used those records at all?
A. No, apart from invoices that we have seen,
copies of invoices -~

Q. I am not talking about invoices. You drew
a very clear distinction to me bebtween vour
accounting records and your invoices? . Yes,

Q. Because you told me that no complete set
of your invoices could be made available?

A. That is correct.

Q. We are clear on this, aren't we? A. Yes.

Q. And now I am asking you whether you used
your accounting records in compiling the figures
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in Exhibit 3, and your answer is No? A. No,
only as far as checking actual numbers in the
columns also with our records.

Q. You did not use them in respect of the
quantity - A. No, I cannot.

Q. Now in your accounting records, the records

we are Jjust discussing showing sales for the

month to the particular suppliers, there would

be no individual statement of prices for

particular lines indicated, would there? 10
A. Would you please repeat that question?

Q. Yes, in the accounting records we have
been discussing showing total sales per month
to each manufacturer, there would be no
indication of the price for individual lines?
A. No, not to the best of my knowledge.

Q. They are total sales figures? A, Total
purchases.

Q. Now I come back to Exhibit 3, and you
appreciate I am asking you questions under 20
the heading "Quantities"? A. Yes.

Q. You now tell us you did not go to your
accounting records of sales per month to
individual manufacturers in compiling this?
MR. MEARES: He has not quite said that.

MR. BOWEN: Q. Did you or did you not go to
those accounting records showing sales for the

nonth to each manufacturer, when you compiled
these quantity figures? A. No.

Q. So that the figures you compiled for 30
quantities were from your very wide knowledge

of %the matter, your best estimate of these things?
A. That is right, for each supplier.

Q. And your best estimate, trying to calculate
a quantity for fully-fashioned of the particular
type? A. No, that is not an estimate; they are
factual figures.
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Q. Let us take Holeproof 1,000; you see that
there under "Quantity"? A. Yes.

Q. Tell us where you got that figure from?
A. That is what I estimated that Holeproof had
supplied us during that period.

Q. I am sorry, I thought a moment ago you
told me these were not estimates, that they
were actual figures? A. No.

Q. We must be at cross-purposes. A. I am
sorry, if I may explain, the total figure of
20,754 under B.29 for ingtance, calculated
Jjust to the left of that column headed
"Supplier" which is shown as purchases for the

year, 20,754 dozen, now I have broken that total
up. That is a factual total based on our stock

control records, which are in Court here. I

have taken that total and broken it up to the
best of my ability, to estimate how much has

come from each supplier in that period.

Q. And the figure of 20,000 is not in these
purchases we were talking about a moment ago,
but on a different sheet, a ledger card? .
Different records altogether.

Q. And that is a record which shows stock
figures, doesn't it? A. Yes.

Q. And it shows what you call drawings?
A. Correct.

Q. Sent out to various branches, is that right?

A, Yes.

Q. But it is a record which does not show pur-

chases from your manufacturers? A. That is
correct, not individual manufacturers.

Q. Well, it does not show a total figure as

such, as purchases from manufacturcrs, does it, that
is a calculated figure? A. That is a calculated

figure.

Q. You had to make some calculations? A.
Correct.
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Q. In order to arrive at that? A. Yes.
Q. It does not appear on the stock control
sheet? A. No, that is correct.

Q. And in arriving at that figure of 20,754,
vou had to make certain assumptions, didn't you?
A. No assumptions, they are factual figures
which I obtained from our records.

Q. I am asking you about the 20,754, one
assumption you would have had to make is the
rate of drawings? A. No. 10

Q. As to whether they were fast or slow?
A. That would not come into it over a full period.

Q. Well, that would be one of the questions

you would have to comsider in using the figures

that you had on your control card, as to whether
they could be proper figwes to be used for

working back to a purchasers figure? A, No,

we have a factual stock to start with. We have

a factual stock to finish and a factual figure

of drawings in between those two actual stocks. 20

Q. Can you tell us when the drawings are
entered as drawings? A. As soon after we get the
figures from each State, after each monthly period.

Q.. And how soon would you get the drawin§
figures, say, after October 31st this year? A.
It might take up to three or four weeks.

Q. You would have all the drawing figures

in for all States at the present time, from 31st
October this year? A. Yes, I think they are in,

but I do not think they have been entered. 20

Q. And there might be a few stragglers?
A, Yes.

Q. At any one time, if you are using drawings
in calculating purchases, there is room for error
in relation to defining gurchases up to a
particular point of time? A. No, that is not so.
If I may qualify it, all accounts are done on the
same date throughout the Commonwealth and it
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depends on the different warehouses and the
office staff as to how soon they can get those all
completed and forwarded to us in Head Office.

Q. I want you to go to the prices which are
stated under the heading "Cost" in Exhibit 3.
Do you see that? A. Yes.

Q. Now the position is, isn't it, that you
have taken those from some ledger cards, is that
right? A. Yes, our stock control cards.

Q. You call those your stock control cards?
A. Yes.

Q. But they are not cards which show auy
figures in relation to drawings or salesg op
purchases? A. No.

Q. They are just cards which show the names
of particular suppliers and they do have the
price or cost figures at which you are buying
from that particular supplier? A. That is
correct.

Q. Now these are entered up from time to time,
are they? A. Yes, alterations are entered as
they occur.

Q. I notice you have amongst the documents
produced on Monday week, cards; were some of
these cards shown as "Rewritten" and a date of
rewriting? A. That is correct.

Q. Does that mean that those particular cards
that would have been produced would not have
been the original cards that were used and
entered up at the time? A. They would be, yes.

Q. Well, you would expect, if they were, that
as a change came there might even be a different
ink showing a date, say in 1963 as compared to
1962, wouldn't you? A, By rewriting, it means
that as the last card if filled up, the last
entry is carried on to a fresh card.

Q. But it does not mean the card has been
completely itself rewritten? A. No.
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Q. Now, this control or ledger card I am talking
about does not indicate any actual purchases at
all? A. That is correct.

Q. It is just a card where you say you record
rates, that is prices? A. The supplier's name
and his price and special terms and so on.

Q. In addition, I think you had pubt some
terms, free into store, discount and a few
others? A. Yes.

Q. And I think in addition you have, at the 16
bottom of this card the retail selling price
from time to time of different lines? . Yes.

Q. And these prices are stated for various
States or territories in Australia? A, Yes.

Q. Will you agree that they show from time to

time the retail selling price of particular

lines such as “15-denier 60-gauge - they would

differ in different stores of Woolworths

throughout Australia. A. It would depend. It

would at certain times according to the records 20
shown.

Q. A thing might be selling at 5/11 in some
stores and 5/6d4 in other stores; this does
occur? A. Yes, if I may qualify that.

Q. Can I ask you this, was it ever the

position that in those areas where you had a
store in direct competition with, say, Coles,

that your prices might be 5/6 and in other places,
where you had not a store in competition in that
way, it might be 5/11? A. That could happen, 20
depending on the type of line.

Q. You wanted to say something else about
these differing prices? A. Yes, some lines are
s0ld at the one price in all stores throughout
the Commonwealth; others are sold at higher
prices to cover transport and so on, as they
get further away from the capital city. It
depends on the type of line.

Q. If you go over the second page of Exhibit 3,
I think you told us yesterday that all these 40
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promotional lines were being offered by Stirling
Henry except 15-denier 571-gauge mesh? A. Yes.

Q. Did you mean by that that they were
manufacturing all of them and that therefore
they could make them available? A. No, I meant
that we had at times bought those lines from
Stirling Henry for promotional purposes, except
the mesh.

Q. Did you follow a procedure in relation %o
these, first offering an order to Stirling
Henry at the price at which you might be able
to buy them? A, Yes. Not in all cases.

Q. Not in all cases? A, No.
Q. In some cases you did? A. Yes.

Q. Do you recall a provision about 5% of

your requirements being taken from Stirling
Henry, the balance of 25% might be bought
elsewhere? There was some difference of opinion
as to whether you had to offer the other 25% to
them or whether they had a right to them; do you
remember that? A. Yes.

Q. In relation to p.1 of Exhibit 3, did you
ever offer to Stirling Henry the lines stated
there, which they were not supplying at the
prices on offer to you? A. I think we did, yes.

Q. So that you treated that as part of the 25%
outside the 75% of your requirements? A. For
promotional purposes.

Q. I am sorry, I have gone back to p.1.
A, Not on p.1.

Q. You did not offer anything over the 75% of
your requirements to Stirling Henry? A. We did
not have to, because we were taking all they
were making in those lines.

Q. The answer is, you did not, and you want to
give that as a reason? A. Yes, in respect of
those lines.

Q. Now I want you to go to p.4 of Exhibit 3;
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vou have expressed some views about trends in the
market not only during that period 1st December
1964 to 5th October 1964 but ahead as well?

A, Yes.

Q. Would you agree that there is selling at

the present time retail in the departmental

stores each of those lines, that is, 15-51 mesh
15-60 plain, 30-51 plain fully~-fashioned hosiery

at 9/11? A, I could not be sure about the mesh.

I would say that is correct. 10

Q. You would not deny that? A. No.

Q. And that this would be so even today, but
you are doubtful about mesh? A, I would say
that is correct.

Q. And you would think they were in fact
selling 15-denier mesh at 9/11 too, wouldn't you?

MR. MEARES: Is this in the retail stores?

MR. BOWEN: Q. That these are on sale in retail
stores? A. Yes, it is quite possible that mesh
could be. I could not say. 20

Q. And you would be familiar with what actually
is the market tothis extent, that you would know
that the manufacturers such as Holeproof, Kayser
and others circulate you through catalogues in
respect of these lines of yours and are aCtually
doing so in relation to fully-fashioned hosiery?
A, Yes, T would say so.

Q. I would suggest to you that Holeproof offers
each of these three lines at the present moment
at 85/- a dozen?

MR. MEARES: The first question is what are they
offering? Are these specially got up or boxed,
or what are they?

U
(&)

HIS HONOR: Surely that goes to weight.

MR. MEARES: My learned friend is relying upon a
contract that the price was to be paid, which was
to consist of three components: the profit to
Stirling Henry, the profit to Woolworths and the
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market price. He led not a tittle of evidence
about this. He gave no evidence whatsoever as
to market price, with the exception of leading
evidence as to what he thought a distressed
price was, that these prices that Woolworths
were paying were distressed prices, and he led
evidence as to a statement made by Mr. Cooper on
one line, at one time, of 7%9/6d. I speak subject
to correction, but in our recollection there was
no other evidence led in any shape or form as

to market price. I submit that in those
circumstances, my friend is not entitled, with
respect, to endeavour in the defendant's case

to cross-examine a witness about catalogues. We
cannot determine market prices on catalogues.

If he wanted to establish a market price, he
could have, and I submit this evidence has no
weight.

HIS HONOR:
and as to damages. I see no reason why, in any
event, Mr. Bowen camnot seek to get evidence
from the defendant's own witnesses.

MR. BOWEN: Q. You told us you are aware that
manufacturers, who manufacture fully-fashioned
hosiery, circulate in catalogues? . I under-
stand so.

Q. Are you aware that Holeproof currently in
their catalogue offer each of three lines on p.4
of Exhibit % at 85/~ per dozen? A. I am not

aware of that, but I agree that it would be quite

possible.

Q. You would see these catalogues from time to
time from the manufacturers? A. Yes.

Q. In your dubty as a buyer for Woolworths,
buying the way you do? A. Yes, but fully-
fashioned lines have no interest to me now at
this price you are referring to.

Q. They are of no interest to you now? A. Not
the boxed lines that you have there.

Q. They are of interest to you, Sellin$ in your

owm stores with your marks on them, aren

t they,
sti11? A, Not for bulk purchases.

I think it is admissible as to credit
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Q. Well, let us go back a little; when you were
buying both from Stirling Henry and from Beau
Monde and Holeproof, you were aware, were you
not, say, in 1961-1962 that Holeproof and Beau
Monde were selling stockings in the same lines
but with their trade names on them at higher
than retail figures? A. Yes.

Q. Than you were selling yours? A. Yes.

HIS HONOR: Selling to whom?
MR. BOWEN: Q..To various stores, including
yours? A. Yes, all other retailers.

Q. All retail stores, and you would stock not
only those lines under your own names such as
Fairyweb and Ceptivation, but you would stock
Beau Monde or Holeproof under their names as
well? A. No, only in one small store in
Victoria, which is a specialised hosiexry shop.

Q. And otherwise you could not get a
Woolworths store with a proprietary line?
A. Not of this type, no.

HIS HONOR: Q. When you bought from Holeproof
and Beau Monde, did you buy Fairyweb and
Captivation stockings? A. Yes.

Q. MR. BOWEN: You got them to put that on them?
A. Yes, they packed them in our own specialty
designed envelopes.

%. v The design had been arranged with you?
. Yes.

Q. This is the position, that during the period
that we have been talking about, 1955-1963%, in
Woolworths stores you did not sell fully-~fashioned
stockings under proprietary lines from any maker?
A. From 19557

Q. Yes, to 1963, except in the store in
Victoria you mentioned? A. No. Early in the
piece, we did.

Q. Well, how long did you? A. For some years,
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I think, until sales of those proprietary lines
fell away to such an extent that we could not
continue the stocking.

Q. Well, would this be around about the
beginning of 19617 A. I do not recall exactly.

I do not think we had any fully-fashioned boxed
lines in our stores, apart from the hosiery shop,
in that time.

Q. Well before 19617 A. Well before 1961.

Q. Was it around about the time of the credit
squeeze? A. No, it was well before that.

HIS HONOR: Q. Captivation and TFairyweb were
popular brands? A..Yes, they are our
nationally branded lines.

Q. And they are popular with the public?
A, Yes.

IMR. BOWEN: Q. And in this early period when
you were selling proprietary lines, were any of
them from Holeproof? A. I think early in the
piece we did, from Holeproof.

Q. 15~denier, 60? A. I think so.

Q. And would they also make some for you under

Fairyweb or Captivation mark, which were your own?

A. Yes, that could have happened.

Q. And these would be the same? A. Not
necessarily, the same construction, 15-denier,
60, yes, but the stocking itself would be
different.

Q. Would always be different? A. Yes. As far

as Paris brand was concerned, they had a different

design for the stocking to ours.

Q. That is a different stocking, isn't it?
A. Yes.,
Q. Do you know their line E? A. Yes.

* x Well, that would be the same, wouldn't it?
) O.

O
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it, I would say that it is different, because we

306.

A. Without looking at

had a definite heel style on ours, which was
different to most other proprietary brands.

Q. You think the heel is different?

think so.

A. I

Q. Otherwise it was the same? A. Otherwise
similar.

Q. I suggest to you that these lines on p.4
of Exhibit 3 are selling in departmental stores

today at 9/11; I put that to you - (objected to)
MR. MEARES: When my friend talks of a line, is he

spealzing of a boxed line, or not?

HIS HONOR: Or is he speaking of a brand line or

merely of mesh?

T do not know.

He has got to

start somewhere, and it is the first question.

He is taking it one step at a time.
MR. BOWEN:

you repeat the question.

Q. (As read by Court Reporter).
you that these lines on p.4 of Exhibit 3 are
selling in departmental stores today at 9/11,
I put that to you? A. Yes, I think so.

Q. That is so, isn't it? A. Would

I suggest to

Q. I want to put to you that those I was

referring to would have the manufacturer's trade

name on them; you understood that, didn't you?
A. I did not at the time, but having seen the

packs,

yes.

Q. And they are selling at 9/11; you realise
I want to go back for the moment and
suggest to you that at times you would take to

that?

sell under your own names from the manufacburers

such as Kayser, a substantial quantity, say
4,000 dozen, which was precisely identical with
their proprietary line; would you agree with

that?
lines.

A. T could not say without examining both

I could not swear to that.

Q. Well, occasionally do you remember them
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asking you to leave their colour name on it, for
example Lucky Penny and Aloha; they were not the
colour names of Woolworths, were they? A. That is

right.

Q. They were the colour names of Kayser? A. That
is correct.

Q. And where you were taking identical shades,
do you remember Kayser asking you to leave their
colour names on? A. Yes, I think that did
occur.

Q. And in that case the stockings would be
identical with the proprietary line? A. The
stocking itself, but not the pack.

Q. The construction of the astocking would be
on the carton; it would have a different name
on it? A. the envelope they are packed in, ves.

Q. And where that occurred, say in relation to
an order of 4,000 dozen from Kayser, for the
sake of argument, they would be charging a lower
price per dozen for those goods than they would
for the line which‘Kou were selling under their
proprietary name? . They would be taking a
lower price for what they would be selling under
their proprietary brand.

Q. And the proprietary brand would be selling
retail at a higher figure in the first place,
wouldn't 1it? . Yes.

Q. And they would be charging a higher price
to the retail buyer for that? A, Yes.

Q. I think you gave an estimate that for this
year on p.4 of Exhibit %, that if it was
projected for the complete 12 months your
purchases would be 52,000? A. Yes, approximately
another 6,000 dozen.

Q. And there is a very small quantity of
15~denier 51~gauge mesh stated there; do you see
that? A. Yes.

Q. Only 539 dozen; is it a fact that you
changed over to 30-denier mesh during that
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period? A. No.

Q. You are selling, are you not, 30-denier
mesh at 4/11? A. Today?

Q. Are you selling it today? A. Yes,
30-denier?

Q. Yes. A. No, we are selling it, but not
at 4/11.

Q. Well, what are you selling it at? A. I
think it is 8/-.

Q. And you changed to 30-denier mesh from 10
15-denier mesh? . No.

Q. As policy? A. No, we did not do this.

Q. When did you start selling 3%0-denier
mesh? A. Many years ago, I cannot recall.

Q. Can you give us any idea? A. I think it
would be prior to 1961. I think so.

Q. And you would agree that the machines for
making 15~denier mesh can be adapted to making
30-denier mesh? A. Yes.

Q. And I think you would agree that the 30- 20
denier mesh is a stronger mesh stocking than
15-denier? A. Yes.

Q. And that as far as sales are concerned, it
is a better seller at the present time than
15-denier mesh? A. In our company we
discontinued 15-denier. We do not know how it
would sell if they were both together today.

Q. At the time you discontinued 15-denier mesh,
that was the position? A. It was not a better
seller, no. 30

Q. I take you to Exhibit 4; can you tell me when
that was typed out? A. I think this was typed
out yesterday morning.

Q. And the typing would have been completed some
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time before lunch, would it? A. Yes.

Q. I want you to go to the figures for July 1962,
shown on the first page of it, 48/9, 42/6, 46/6?
A, Yes,

Q. Now I think you have told us that these
figures do not appear on any control cards which
you now have? A. July 19627 I do not think so.

Q. And that you obtained them? A. Yes.

Q. Where did you obtain them from? A. From
correspondence we had on our files, to the best
of my recollection, and from copies of sone
invoices we had obtained from our warehouse

at Silverwater, in Sydney.

Q. Well, that would involve materisl which
has not been produced; you know you produced
material in answer to a subpoena? A, No, it is
all here. (Objected to).

Q. I am not suggesting there is anything wrong
in this, but the invoice you referred to would
not be amongst the material you produced to us,
I teke it? A. Yes, they are here. I do not
know whether they were produced to you.

Q. They are now in Couvrt, are they? A, Yoo,

Q. But as far as the letters are concerned
that you referred to, they would all be amongst
the letters that were produced on the subpoena,
would they? A, Yes.

Q. Well, this would have an element of guess-—
work in it to some extent, wouldn't it, ns to
whether or not there happened to be an iavoice
or a letter which showed - A. No, to the best
of my ability I recorded these prices from
letters and stock control records.

HIS HONOR: Q. Directly from them? A, Dircctly
from them. I may have made an odd mistake.

XR.YBOWEN: Q. Where you could find the letter
L] es.
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Q. Where you could not find the letter or an
invoice, but supposing you found one in April and
one in December and the price was the same, would
you continue the price on, or did you always find
a letter or an invoice? A. No. 7You are referring
to July 19627

Q. Yes. If you looked at April 1962 under
Beau Monde for example and you found a letter
there which said 42/64. and another in
December which said 42/6d4., would you assume
the price had remained unchanged; that sort of
assumption came into the compilation of these
figures, did it? A. Unless, say, we go to
December 1962 where we have a stock record of
42/6d. on our control card.

Q. But there you would be comparing an

earlier figure with your other figure and you
would make an assumption that if the figures were
the same on both, they had not changed in the
interval? A. Well, on our stock control records,
if there is a change in price it is recorded and
the date of the change, so that anything in bet-
ween the price remains the same.

Q. I am asking you about the period before the
stock control figure you mentioned; now, the
stock control figure is the first figure? A. Yes.

Q. Going back behind it to a letter, where
there is nothing on the stock control card?
A. That is correct.

Q. You would assume, if the prices were the
same, they had not changed in the meantime, that
kind of an assumption? A. To a degree.

Q. To a degree, that kind of anagssumption is
involved in this statement? A. Not entirely.
TFor instance, in February 1962, in showing 50/~
from Stirling Henry, we had their letters with
covering contracts, covering that period, and

I would assume from those letters that that was
the price applying right throughout that period.

Q. Take the figure of 59/~ under Beau Monde,
February 1962, when this was made up; you were
aware, were you not, that I had tendered that
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figure in Court? A. Yes, I think that happened

yesterday.

Q. Now did you search your records to find,
when you found the lebtter which said that the
price was in April 1962 for Beau Monde, say
42/6 - did you stay at that and put that

figure down from the letter, or did you also
look around to see if you had any other records
which might show other figures as well apart
from it? A. I do not quite see what you mean.
This is Beau lMonde?

Q. Yes, Beau Monde, April 1962. A. Well, I am
sure I got that from a letter or an invoice.

Q. And you made a judgment then, from what was
said in the letter or the nature of the order and
the invoices as to whether it was likely to be a
steady price at that period? A. Yes, from what
was contained in the letter.

MR. BOWEN: Q. Do you have in front of you a
copy of Exhibit 4 -~ it has the suppliers and
costs? A. Yes.

Q. You have told us that from the period for
which you had stock control cards which were
still obtainable, you took the fipgures from
them and put them on this list? . Correct.

Q. These stock control record cards or ledger
cards would be altered from time to time if there
were changes in the price? A. Correct.

Q. Is this correct, that you would direct that
stock control records be adjusted, that you
would send some kind of direction to adjust
stock control records? A. Yes.

Q. You would send that direction with any
material alteration that occurred? A. Yes,
usually very soon after it occurred.

Q. Then you would expect them to carry out
Xhat alteration on the stock control reccord?
. Yes,

Q. Perhaps by some other officer? A.That is
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correct.

Q. And it should find its way on to this
sheet if it was so altered? A. Yes, that was
what I endeavoured to do.

Q. Would you now look back to Exhibit 3, the

first sheet. You will notice there that in the

cagse of 15-denier 60-gauge various prices are

shown for the period 4th December 1962 to 3rd
December 1963. The price at which you bought

the 4,200 Holeproof is 39/-, and this does no® 10
appear in the alteration to Exhibit 4 in your

1ist of the applicable prices. Is it not a

fact that at one period 79/- was the price

applicable so far as Holeproof is concerned?

A. On thinking about this later, that should

have been Beau Monde, 4239, because at that time

we were getting approximately the same quantity

from Beau Monde and Holeproof. You see where

Beau Monde ig showing 7,500 and then 5,000 at

41/~ Holeproof should have started at 1,500 20
dozen at 44/6. and the remainder in that list

were Holeproof. I regret that error yesterday.

Q. Are you sure of that now? Would you go to
the third page of Exhibit 4. Those are the
figures for 30-denier fully-fashioned over

the various periods stated in the first column.
Is that right? A. Yes.

Q. Would those figures include all the figures
on your stock control cards? A. The cost
records there for 30-denier? 50

Q. Yes, or would you have taken some of the
figures from your control record cards and not
others? A. May I refer to the price on this
sheet for 30-denier?

Q. You mean on Exhibit 3?7 A. Yes.

Q. Before you do that, to the best of your
recollection can you tell me vwhether you may have
left some out and put others in? A. I could
have left some out; I do not think I put others
in.

Q. It is not complete? A. The reason being
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that it is conceivable at that time we showed
another supplier still on the records at a price
for 30-denier but we did not necessarily buy
from him during that period.

Q. Taking the existing suppliers, would all
those figures be in or would you have left

any out of the stock control records? A. They
would all be in on the stock control record ,yes.

Q. You would btransfer them from the stock
control records to this list in the Exhibit?
A, Yes.

Q. Now look at Exhibit 3 and tell me whether
there is any change in that. A. 30-denier,
within the period 3rd December 1963 to st
December 19647

Q. I am not talking about 1964,
MR. MEARES: You referred him to p.3.

MR. BOWEN: Page %3 on Exhibit 4. He asked
might he refer back to Exhibit 3.

MR. MEARES: On p.3 it is 3rd December 1963 to
3rd December 1964,

MR. BOWEN: Q. You appreciate what I am asking
is about p.3 on Exhibit 4? A. I have only a
copy and it is not numbered as such,

HIS HONOR: TYou are looking at Exhibit 5, are
you not, Mr. Bowen?

MR. BOWEN: He asked leave to look at Exhibit 3
in order to check whether p.3 of Exhibit 4 is
correct or not. I said he may now refer if he
wished to Exhibit %, to any page he likes.

WITNESS: Schedule B reference 56. 30-denier
fully-fashioned plain, and the heading on the
top of the page -

MR. BOWEN: Q. That is right. Now you can go
to Exhibit 5%, if you wish.

HIS HONOR: Q. That is your handwritten one?
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A, Yes.

It refers to Stirling Henry on p.3 at

56/- and also 2,375 dozen at 47/~ and Kolotex,

4,020 dozen at 47/-.

MR. BOWEN: Q. Does that help you? A. That

confirms the prices of this list on
exhibit.

Q. As far as December onwards? A.

the other

Yes, from

Zrd December 1963 to 1st December 1964.

Q. The relevant figure on Exhibit
that to 1st January 19647

Q. That does not appear. Perhaps
spend any time on it. You feel the
of figures are proved, in your mind
referring to that page on Exhibit 3

4 would be

A, 1st December 1964.

we need not
last couple

% ?K. Yes.

Q. Would you now look at Exhibit K (shown to

witness).
told us you thought it would be the
It looks as if it might be February
think it is January? A. I think it

You see that that is dated.

You
8th January.
but you
is January.

Q. You there see prices for Beau Monde 59/-,
Holeproof 59/3d - this is January 1962 -

Stirling Henry is 59/3d., is it? A.

sheet for reference.

This is a

Q. 30-denier? A. Stirling Henry shows 56/-.

Q. Would you read us out the figures? A,

Stirling Henry is shown as the
56/64. per dozen.
Lincoln Mills at 60/- a dozen;

at 59/-.

Q. Then Charmain? A. No.
on this reference - 56.

Q. Then you strike an average price.

the average price? A. Average last

supplier at
Alternative supplier,
Roslyn Hosiery

That is all that is

What is
cost, 60/-.

Q. Then you have a direction to adjust the

stock control records accordingly?
is correct.

A. Yes, that

Q. You assume that the stock control records in
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January or February 1962 were so adjusted?

A. Yes. This was addressed to Rockman's office
for them to receive those records, and these
were taken from Woolworths' store control
records - these figures at that time.

Q. Or is this the position, Woolworths were
buying partly for Woolworths retail stores and
partly for Rockmans stores which had been taken
over? A. That 1s correct.

Q. Tor convenience Woolworths did the buying
and passed it on to Rockmans, although they
were a subsidiary company? A. Yes. In this
instance I think the orders were placed and
they delivered direct to Rockmans' warehouse.

Q. They delivered direct. Those would be the
delivery directions? A. Yes.

Q. In this case Woolworths would be buying
for Rockmans from Stirling Henry? A. Yes.

Q. And from Lincoln and from Roslyn, January
and February 19627 A. Not necessarily lLincoln
and koslyn.

Q. You would not give an idle direction?

A. No. This is purely for record purposes.

We just transferred information that was on our
Woolworths records and gave this advice, posted
it down there to our Rockmans stock control
office and they recorded the same information
on their cards,

Q. And it should go on to Woolworths records
as well? A, Yes.

Q. You would not give a direction to adjust
stock control records if you had not heen buy-
ing for months or had discontinued completely
buying from a particular manufacturer? A. It
could so happen, so that this would be the

last price recorded from Lincoln and Roslyn;

it is possible we have not bought from them for
many months.

Q. And you were never going to buy from them
again? A, That is possible, but I did not know
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this at the time.

Q. That would be a bit unusual, to go to the
trouble to average the price on the stock control
records if you had not bought for months and
apparently were not going to buy again from them?

A. This average related to costs worked out over

the previous period. It is not just done on

these figures here.

Q. You will agree that the probability was
that Rockmans would order from the suppliers
mentioned on that sheet? A, Only from
Stirling Henry subsequently. The other was
Just an o0ld record put on to make 1t in line
with Woolworths. These suppliers were
eventually dropped from our records because we
did not deal with them - except Roslyn, I think
Roslyn was retained, from memory, at a lower
price. That shows on our schedule.

Q. You say you did not buy any stock for
Rockmans. Not Rockmans, you say, but you
actually have a recollection as to whether
Woolworths were buying stock from Stirling
Henrys but not from Lincoln or from Roslyn at
that time? A. Certainly not at those prices.

Q. Your recollection is quite clear that you
never would have ordered at these prices at that
time? A. No, not Rockmens - or for Woolworths
either.

Q. This was Jjust a completely idle exercise?
A. No, not an idle exercise. It was purely to
bring the records into line for both companies.

Q. But Woolworths were not buying at that
price either at that time? A. No, they were
buying at that price the previous year, in 60
and 61, I think it was, this was the last time
they had it recorded.

Q. They hed not bought at 60 for some years -
four years? A, From Lincoln or Roslyn.

Q. From Lincoln or - A. But it is on the records

10

20

at the time, those prices, and it is possible they 40
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could have been there all that time without
offering. It is the last recorded cost from
those suppliers.

Q. This is the adjustment you directed to be
made on the 8th January 1962 in the records?
A, On Rockmans records, yes. I do not think
they had any before that.

Q. If you look at Exhibit 4 on p.3, if you
look at the date February 1962 there is no
mention of a price for Lincoln or Roslyn there.
There has not been a price for some btime for
Lincoln or Roslyn? A. No.

Q. There had not been a price for 1960 for
Lincoln and this was still June 19587 A. That
is what is recorded there.

Q. Why would you be entering 60 for Lincoln
in January 1962? A. As I say, I only trans-
cribed what we had on the records at that time
I cannot give any other explanation than that.
It is as simple as that.

Q, I suggest that you made some purchases for
Rockmans at these prices at that time? A. No.

Q. You do not agree with that? A. No.

Q. Exhibit X is in your handwriting? A. Yes.
Q. If you had known that you had not ordered
anything at 60/- from Lincoln foP? four years,

don't you think you would have made a decision
not to trouble to enter that on the record?

A. It is possible, but the fact is I did not and

I know in this particular case we merely trans-

cribed what was on the Woolworths record at that

time. OSubsequently all these records and the
others were brought into line at the same time.

HIS HONOR: Q. Have a look at p.? of Exhibit 4.

Are those dots ditto marks or mere blanks? They

are obviously not ditto marks in the top line?
A. It means nothing, no costs after that.

MR, BOWEN: Q. In July 1963 you were getting

>0-denier at 47/- from Kolotex, were you? A. Yes.
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In The Q. Were you getting them from any supplier at
Supreme Court 48/~ a dozen? A. No.
of New South

Wales Q. Had you ever got them from any supplier at

48/- a dozen? A, Not to my recollection.

Defendant's
Evidence Q. Will you go to the subsequent page, p.2 of
Exhibit 4. Would you direct your mind to the

No.11 figures for Holeproof, 15-denier mesh? A, Yes.
Eric William
Cooper Q. I see from Holeproof in July 1964, according
14th December to this record you bought mesh at 48/-% A. That
1965 was the price, yes, negotiated. 10
Cross—
Examination Q. Are you sure of that? A. Yes.
(continued)

Q. The price from Holeproof went UX to 6%/64.,
did it not? Do you remember that? . This is
for the 15-denier mesh? I cannot recall it.

Q. That is right, is it not? A. I cannot say
for certain. It is not shown on this list.

Q. You did not buy any at Holeproof for 48/-
in 1963? A. That would be right, according to
this.

Q. I suggest that Holeproof in January 1964 were 20
stating that their price for B.29 15-denier mesh

was 63/6d. Does that accord with your

recollection? A. No.

Q. The previous price having been 57/-, there
having been an increase? A. I cannot recall
that.

Q. Do you remember Holeproof writing a letter

to you "Attention Mr. Cooper. 22nd January 1964.
Thank you for your letter of the 17th January.

We have put through price advised to the warehouse 30
covering B.108, new price 51/6. B.109 at 51/&d.
B.45190 at 60/~. B.33, 15-denier 60-gauge sheers
at 39/-, B.29, for which the new price will be
6G3/6d. 8.71 to operate at 79/3d., in addition to
Rockman lines, 85107 46/-, 85109/10 at 52/6. New
prices to commence from the 1st February". A. Yes,
I recall that letter; but if I may qualify that,
there is opposite that reference to 89, a
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reference to B.82 which I have written out. That
was an error. That was 30-denier ladderless
mesh, not 15-denier. B.82 is our reference
number for %0O-denier.

Q. There is a note here "B.3/2"? A. That

would be it.

Q. So they quoted B.29 at that price but you
say that is a misquotation in your letter?
A. Yes.

Q. It refers to a letter of yours of the 17th
January which we do nol appear to have. Have
you any knowledge as to whether that letbcr of
Xours is available, to which it is a reply?

It may be. I do not know at the moment.

Q. When did you first become a buyer for
Woolworths? A. I think it was four years
after I commenced with the company.

Q. When was that? A. 1946,
HIS HONOR: Q. You said you had been a buyer
with the company for 12 years. You had been

employed by them for approximately 18 years?
A. That would be right.

IMR. BOWEN:
the 10th May 19557

Q. Do you remember the agreement of
A, Yes.

Q. Between Stirling Henry and Woolworths.
Were you concerned on the buying side at that
time or did you come into it later? A. No,

T was in it then.

Q. You said yesterday thatat the time that
agreement was entered into there were some
difficulties in obtaining supplies? A. Yes,
prior to that there were not enough for our
requirements.

Q. Is this the position, that when Woolworths
wanted hosiery, different suppliers either
could not supply it or were late in deliveries
or were increasing their prices. Would that be
a fair summary? A. I do not think they were
increasing their prices so much as not having
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sufficient available for our delivery needs.

Q. Not having sufficient available would be one
thing. Were their deliveries bad, were they

late with their deliveries? A. I could not say
that entirely.

Q. This continued to be your experience to
some extent with other suppliers apart from
Stirling Henry - they were not as good with
deliveries as Stirling Henry were? A. I would
not say that they were not as good. I think
that hosiery suppliers are much the same.

HIS HONOR: Q. Is that good or bad?A.They have
their difficulties in delivering at different
times, and this applies to all of them.

MR. BOWEN: Q. And the prices which manufacturers
were asking prior to May 1955 were increasing,
I suggest to you? A. I cannot recall that.

Q. The people dealing with it at that time
would have been Mr. Wilson and Mr. Miller, I

suppose? A, Mr. Wilson was.
Q. Was Mr. Miller there then? A. I do not
think so.

Qe Was he not head buyer? A. Mr. Wilson was

merchandise manager.

Q. Anpd Mr. Miller the buyer, is not that right?
A. He was in the organisation, yes; he was
connected with hosiery.

Q. You understand that under this agreement
Stirling Henry undertook to import and set up
machinery to produce stockings exclusively foi
Woolworths (Objected to).

HIS HONOR: It is only a preliminary question.

MR. BOWEN: I was reading the first sentence of
the letter.

MR. MEARES: I do not want to take time, but I

submit the question of the agreement is for Your

20



10

20

30

32l.

Honor.

HIS HONOR: Undoubbtedly, bubt I clearly understood
this to be leading through the background of the
facts.

MR. MEARES: If it is only on that basis, I have
no objection.

MR. BOWEN: Q. You understand that by that
agreement Stirling Henry agreed they would import
and set up machinery which would produce fully
fashioned nylon stockings exclusively for
Woolworths Ltd. You understand that? A. Yes.

Q. You understand they went ahead after this had
been agreed and did that? A. Yes.

Q. Imported this and built a mill and set it up?
A, Yes.

Q. After that they produced stockings
exclusively for Woolworths Ltd. A. That is right.

Q. Initially on the 10th May, 1955, the figure
of 50,000 dozen a year was mentioned as the
production figure. Do you remember that? A. Yes.

Q. Subsequently, I suggest, Woolworths
expressed the desire that production should be
increased above that figure and an arrangement
was made for some financial assistance to
Stirling Henry from Woolworths to enable them to
ingtal additional plant and machinery? A. Yes.
I heard about this later. I do not know whether
we asked them or not for the extra production.

Q. I put it to you that at that time, in May
1955, there were a number of other manufacturers
making ladies' fully fashioned hosiery? A. Yes.

Q. Is it a fact that these other manufacturers
would be selling proprietary lines of their own?
A, Yeg, that would be so - not all of them.

Q. Who would not be? A. I am sorry.
Subsequently - I was thinking of a later date.
I cannot call any to mind that were not making
brands of their own at that time.
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Q. Would you agree with this, that once this
agreement was in operation Stirling Henry were
producing and Woolworths were obtaining supply
under the agreement - that Woolworths were then
in a stronger position in their bargaining with
other suppliers for the balance of their
requirements? A. In what way?

HIS HONOR: Q. You do not agree? A. I do not
agree.
MR. BOWEN: Q. You do not agree that the fact that 10

they had an assured supply for 50,000 dozen or
the increased production from a person supplying
exclusively for them, placed them in any better
position to bargain for supplies from the free
manufacturers? A. No.

Q. Would you agree with this, that if there are

only free manufacturers to deal with - those who

are free and not tied - by refusing to su%ply

them can put the retailer in a difficulty

A. That could happen, yes. 20

Q. But if the retailer has a tied manufacturer
who is supplying a very substantial part of his
requirements, this weapon is not available to
the free manufacturers with their bargaining?

A. That would be so.

Q. Would you agree that it could be the result

of this that the price for the purchase of stocks

to be sold non proprietary from other

manufacturers would temnd to go down? A. They

were going down anyway. 3¢

Q. I am speaking now of the prices as between
Woolworths and the other manufacturers. Would
you agree that there would be a tendency for
what I may call stocks surplus to their
proprietary requirements to go lower because of
the existence of this exclusive supply agreement?

A. They would go lower anyway because they could

not get the same price as they could for their
proprietary brands.

Q. You are saying that the free manufacturers 40
are selling their surplus - if I can use that as
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a neutral expression - by that I mean surplus to
the production that they are selling in their own
proprietary lines. Do you understand? (Question
withdrawn).

Q. We agree, do we not, that the free
manufacturers would sell what I have defined as
their surplus productvion generally at a lower
price than their proprietary lines? A. Correct.

Q. They would tend to offer this surplus
production to stores such as Coles and
Woolworhts who would market lines under names
which they own? A. That is true.

Q. With regard to that, they would be lower
in any event than their proprietary lines?
. Yes.

Q. I think you have put to me that prices were
tending downwards anyway from 1955 onwards?
A. That is so.

Q. What I am seeking your agreement on is

that this tendency for the prices of these

stocks that I have defined as surplus stocks

was accelerated by the existence of this

exclusive supply agreement between Woolworths

%gdtStirling Henry? A. No, I do not agree with
at.

Q. Would you mind having a look at the

agreement of 10th May 1955. Take Exhibit A,

i.qi You sce the letter of 10th May, 19557?
. Yes.

Q. Just a word about the prices. The prices

ruling for these six months were 30 denier

Zﬂ/;; 15 denier 79/- a dozen. Do you see that?
L J es.

Q. You recall that at that period they would
sell at respectively 7/11 and 8/117 A. Yes.

Q. 7/11 would give something close to 5% 1/%
percent - slightly over; 8/11 again is close to
53 1/% mark-up retail? A. Yes.

Q. When you look at the next set of prices;
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30 denier 62/- a dozen; 15 denier 71/- a dozen,
that would be 33 1/3 at 6/11 and 7/11 respectively?
A. Without checking it, I take your word for it.

Q. You are fairly familiar with this position?
A. Yes. I think that wmld be so.

Q. You are aware - you mentioned in evidence -
that some time after this agreement began to

operate the prices did not come down to what

we might call the thereafter prices? A. That

is right. 10

Q. They did not come down after the first
six months? A. That is correct.

Q. You will agree also that the Woolworths
retail selling prices did not come down to

6/11 and 7/11 within six months afterwards?

A. I think that is correct. I am sure they did
not.

Q. Are you aware that it had been the original
intention that they should - did you have any
knowledge of that? A, No (Objected to). 20

HIS HONOR: I am receiving a lot of
argumentative evidence and evidence that does
not bind me at the moment. I agree that there
must be a limit and we are very close to it at
the moment. I will receive it for what it is
worth.

MR. BOWEN: Q. I want you to direct your mind to
some meetings which took place in 1961 at which
you were present and Mr. Wainberg and Mr. Stopford
were present. On the 28th June 1961, I suggest 30
there was a meeting when Mr. Miller, yoursdf,

Mr. Wainberg and Mr. Stopford were present and
there was a discussion about the requirements to
the end of December 1961 for mesh Fairyweb brand,
Captivation and one or two other lines. Do you
have some recollection of this conversation?

A. Specific ones I cannot recall but I remember

we have many meetings.

Q. I suggest to you that at this meeting it
was stated ~ I do not know whether by you or 40
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by Mr. Miller - that Woolworths had been In The
offered 20,000 dozen at 44/-, 20,000 dozen at Supreme Court
45/6 and 10,000 dozen at 40/-. The prices that of New South
were current at the time of this meeting were Wales
said at the meeting to be: Fairyweb 60/2;
Captivation 60/~ and Famous Maker 51/6. The Defendant's
meeting arranged new prices for the future. Do Evidence
you remember whether you mentioned that or No.11
Mr, Miller did? A. I cannot recall whether I -
10 or Mr. Miller did. Eric William
Cooper
Q. You do recall that was s:id? A. I think 14th December
that was substantially correct. 1965
Cross-
Q. To your mind that was a material matter to Examination
put in fixing the price as between Woolworths (continued)

and Stirling Henry? A. Yes, as an indication of
the market.

Q. The price then fixed for the orders up to
the end of December was Fairyweb 56/6,
Captivation 60/-, Mesh 59/3. You may remember

20 them. A. Not specifically, but I know it is
documented.

Q. Then there was a letter signed by you on
10th July, 1961, not long after. That is in
Exhibit A, p.37. There are the prices I
mentioned and which you are confirming in a
letter - 56/6, M 60/~, 59/3. Do you see that?
A, Yes, I have that.

Q. Does that help you to recall that these
were the ones fixed at the meeting I have
30 referred to? A. Yes.

Q. Those quantities there, if you add on the
orders for 4,000 dozen for 15 denier, 60 gauge
nylons, represent 47,850 dozen for the half
year? A. Yes.

Q. That would be a substantial part of
Woolworths requirements? A. Yes, that would be.

Q. Would it be 75 percent of our requirements?
A. Without reference to other figures at that
time, I could not verify that.

40 Q. But you were at that time purchasing
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substantial quantities elsewhere? A. In July
1961 we were buying some elsewhere. You will
recall that in 1960 we were heavily stocked.
We had deferred and cancelled orders of other
suppliers but we were still taking stockings
from Stirling Henry, so we would not have been
buying a great deal from anybody else at that
time, because we were giving Stirling Henry
preference.

Q. In that letter there is a reference to 10
"confirming our recent discussions". What is

your idea of that; it looks as if it is plural

for a start? A. There was possibly a telephone
conversation with Mr. Stopford on quantities and

so on, which quite oftenhappened. some time before

or after a meeting. This is Jjust a general term

I use.

Q. I want to ask about a meeting that I

suggest was held on the 9th October, 1961,

at which you were present yourself, Mr. Wainberg 20
and Mr. Stopford. I suggest that at this meeting

in October 1961 you stated that Woolworths

required a line of fully fashioned hosiery to

sell at 5/11 a pair to meeting Coles competition.

I do not know whether you can recall this at all?

A. T cannot recall it exactly but I am sure we

did discuss this.

Q. I suggest you said that Woolworths intended

to reduce Fairyweb to this price as soon as

their stock position was in order? A. Yes, that 30
would be substantially correct.

Q. This was expected to be in order in
February 19627 A. Yes.

Q. I suggest you then said that Woolworths
could buy 15 denier 60 gauge at 48/6 -~ in
October 1961 - and 51 gauge lower, at 45/6 and
44/6; and 30 denier 51 gauge at 56/6? A. Yes,
these were current prices. That would be
substantially correct, on what I knew.

Q. Then I think you fixed new prices at this 40
meeting. This was the forward price
approximately from January to March 31st, and the
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prices were for Fairyweb 50/-; for Captivation,
30 denier, 56/6; for mesh 59/%. That would be
right? A. This was in October 1961.

Q. October 1961, for the first quarter in 19627
A, Yes, I think that would be generally correct.

Q. I want you to come to a letter of 1%th
October, 1961, which you wrote. It is part of
Exhibit A, p.53. In this letter you say in
view of the great swing to seam-free hosiery
and decline in the number of fully fashioned
lines from other manufacturers, it is no longer
possible for you to absorb their productionab
current prices. You have been undersold in
similar lines by many departmental stores as
Xell as your own opposition. Do you see that?
. Yes,

Q. You say then "for the past six months we
have been offered 15 denier GO gauge plain
production at 48/6 a dozen and 30 denier plain
in the same style and pack at 56/6 a dozen".
In June, at a meeting in June, I suggest you
indicated you were offered 20,000 at 44/-,
20,000 at 45/6 and 10,000 at 40/-? A. That
could be so, too.

Q. You do say in the next paragraph of your
letter "other lines are available from various
nmanufacturers in 15 denier 571 and in some cases
60 gauge from 44/6 to 46/6 a dozen in
substantial quantities and only today we were
offered 30 denier 51 gauge at 46/6 a dozen from
current production’.

Do you think the ones you mentioned in June
related to 15 denier, and if so 51 gauge? A. Yes.
15 denier 60 gauge I would say generally, in
the carlier meeting.

Q. You did not keep any record of this offer
that you had put to Stirling Henry? A. No.
Quite often they were verbal offers to
manufacturers.

Q. You did not offer at the meeting with the
representatives of Stirling Henry to produce
invoices or other evidence of sales? A. No,never.
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Q. Is this the position, that at these
meetings there were a number of things
discussed before the prices was fixed? A. That
would be so.

Q. Would it be fair to say that three subjects
which were from time to time discussed would be
the supplies from other manufacturers, and I
have referred to some examples of them? A. Yes.

Q. The second one would be what was the retail
selling price. That would be right? A. That 10
would occur periodically, yes.

Q. If you were going to reduce to 5/11, that
would be a factor, if that was occurring, which
would influence the price you fixed with
Stirling Henry? A. Yes.

Q. In addition, really on the same btopic?
A, Woolworths mark up would sometimes be
discussed in relation to their retail selling
price? A, Yes.

Q. I suggest the third matter which was 20
discussed was the profitability so far as Stirling
Henry were concerned? A. Yes, they quite often
raised this matter.

Q. The initiative would come from them in
that respect and the initiative in relation to other
suppliers would have come from you? A. Correct.

Q. On the other hand, both sides indiscriminately
might discuss the retail price and the mark up?
A. That would be right.

Q. After a discussion involving these factors, 30
you and the representatives of Stirling Henry

Ltd. would fix the price and the arrangement

between the companies for a period of a quarter

at this stage? A. Yes.

Q. On occasions you would fix the price of a
particular line subject to a variation if the
retail price was reduced during that three
months? A. That is correct.

Q. So that it might fluctuate during the period
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if the retail price came down? A. Yes. That was

in respect of mesh only.

Q. You only recall that in respect of mesh?
A. T am convinced that was the only line.

Q. To which that occurred? A. Yes.

Q. If you look at Exhibit A, pages 89 and 90,
they would furnish an example of what I was
questioning you about a moment ago. TYou see

the first is a letter of the 1st May, 1963, which
you wrote to Stirling Henry? A. Yes.

Q. It records the quantities covering
production for the period of the July quarter
1967 and the prices are set out for that period.
In relation to mesh it stated 66/6, subject to
immediate review if Woolworths were forced to
meet competition at a lower selling price than
7/11. Is that right? A. Yes.

Q. In the contract itself, on the next page,
item 1 on that contract refers to the mesh and

do you have a note on the contract "Price item

7 subject to immediate review if Woolworths
forced to meet competition at lower selling price
than 7/11 a pair"? A. Yes.

Q. Those are examples. That is an example in
relation to mesh of a stipulation review if the
retail selling price drops. Is it not the
position that there was from time to time at
these discussions a reference by you to the mark
up which you required for Woolworths in relation
to lines that Stirling Henry were selling?

A. That is right.

Q. In the latter part of your dealings with
them, is it the position that you told them that
you had to have 50 percent mark up to give your
company some protection?
it could have been 50.

Q. It came out at 48 percent in certain cases,
but did you ever mention 50 percent mark up?
A. T could have.

Q. In the early part of your dealings with them

A. I remember 48 percent
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were you telling them you were seeking to get
33 1/3 percent mark up? A. No.

Q. You do not recall a change when they
introduced the 50 percent mark up ratio?

A. I recall this being raised at this particular
meeting in late October or early October,
because the quantities we were buying from
Stirling Henry were becoming practically our
total purchases in some of these lines. For
instance, the 30 denier was one, and we were
getting practically all our requirements from
them, apart from a small quantity from Kolotex,
so that our total requirements were diminishing
all the time and Stirling Henry's contribution
remained constant; so that in relation to the
total market position it was becoming more and
more acute from my point of view.

Q. The fact is that you did insist that it be
50 percent with them from a certain stage?

A. It could have been so. I know I wrote to
them sbout the 48 percent.

Q. But before that, you had not insisted on
50 percent on their lines? A. I cannot recall
that exactly.

Q. You are familiar with the fact that the
mark up you were getting earlier was not in fact
always approaching 50 percent?

Q. So that you did not in fact insist on it,
but you do not recall whether it took place in
the way I have put to you? A. No.

Q. In October 1961, was it your view that there

was a legally binding agreement between Stirling
Henry and Woolworths? A. Yes.

Q. This involved from time to time meetings to
fix the prices for the periods of a quarter?
A. That is right.

Q. You were the person, so far as Woolworths
were concerned, who had the major part of
carrying it out from their point of view?

A, That is correct.

A. That is right.

10

20
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Q. From time to time, when something special
occurred, someone, either Mr. Miller - or

Mr. Millist towards the end - or Mr. Kelly might
come also and deal with them from Woolworths side?
A, That is correct.

Q. I want to take you to the period in 1963
when things became a little more difficult. I
think I put to you earlier that there was a
meeting on 2nd August, 1963 at which Mr. Millist
and you were present and Stopford and Wainberg.
You referred to an offer you had received of
39/6 per dozen. I put that to you earlier on
another matter, distressed prices? A. Yes.

Q. Do you remember whether or not at that first
meeting that Mr. Millist attended when this was
mentioned, Mr. Millist produced a memorandum
Erom Mr. Fleming of the July 1961 arrangement?

. Yes.

Q. At the first meeting Mr. Millist attended,
he produced that. Do you recall that? A. I am
not sure whether it was the first or the second.

Q. Have you any clear recollection which it was?
A. It was the second meeting, I feel sure,
somewhere about the 12th.

Q. You think it was the 12th? A. I think so.

Q. Have you discussed this with Mr. Millist
recently? A. No, not specifically.

Q. I suppose in connection with the case you
have naturally had talks with him? A. Yes,
Just general conversations.

Q. Have you discussed that particular matter
with him? A. No.

Q. I suggest there was a meeting on 12th

August, 1963. You yourself have referred to

that date in your answer to me a moment ago. That
was the second meeting. I suggest that was
attended by Mr. Millist, yourself, Wainberg,
Stopford. I suggest that at the previous meeting
you had put up your prices of 44/-, 56/-, 63%/6,
and they had been discussed without reaching any
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conclusion on them - in the previous meeting?
A. Yes.

Q. That would be right? A. My prices, I think,
discussed in the first place -

Q. At the first meeting? A. Yes.

Q. Is it your impression that they had been
discussed at some meeting before Mr. Millist

came into the matter? A. What were the prices
again?

Q. They were 44/- for 15 denier; 56/- for 30
denier; 63/6 for 15 denier mesh? A. Yes, I
think they are the prices I discussed with

Mr. Stopford and Mr. Wainberg prior to

Mr. Millist coming.

Q, They were the prices which you considered
would be proper prices at that time? A. That
is right.

Q. You pressed those prices on Mr. Wainberg
and lMr. Stopford but they had not accepted then
at the stage when Mr. Millist came into it?

A. That is right.

Q. Mr. Millist, I suggest, at the meeting on
12th August put these figures to the Stirling
Henry representatives and they would not accept
them - 41/-, 48/- and 48/~ for the 15 denier,

50 denier and 15 denier mesh? A. That is right.
Q. They refused to accept them? A. That is
right.

Q. Did Mr. Millist then say that if Stirling
Henry considcred those prices werc uneconomic they
should supply them with an audited statement of
costs? A. Yes, substantially that is what he

did say.

Q. Did that arise out of the claim by

ITr. Wainberg and Mr. Stopford that this would
not be profitable to sell to them at those
prices? A. Definitely yes, that was the
substance of it.
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(Iuncheon adjournment).
AT 2 P.M.

MR. BOWEN: Q. May I refer you to Exhibit A at
p.94, a letter from Stirling Henry to

Woolworths of 12th August. You see Mr. Stopford
writes complaining that quantities had been
arranged for October/December 1963 but they had
not got the orders yet? A. Yes.

Q. Quantities had been arranged on 24th July
with you but the price was still unfixed?
A. Correct.

Q. They wanted that arranged. In relation to
24th July meeting, you put certain prices which
we have mentioned before lunch. Had you
discussed those prices before 24th July meeting
with Mr. Millist at all? A. No, I cannot recall
that I did.

Q. If you go to p.95, Woolworths wrote a

letter to Stirling Henry setting out in six

numbered paragraphs the arrangements and then

deising Mr. Millist's prices. You see that?
. Yes.

Q. I want to take you to the reply which came
from Stirling Henry to Woolworths, starting at
p.97. I want to take you to the second page

of that, at the top. Underneath the figures
41/-, 48/-, 48/-, there is a statement that
Stirling Henry consider these are distressed
prices, not market prices. That had been
their contention at each meeting and it is
repudiated in the letter? A. Correct.

Q. There was never any invoice for anything
of that sort put to them in relation to any of
the prices either by yourself or by Mr. Millist
A. No, that is correct.

Q. They come to the question of the mark up in

the last few paragraphs of their letter, pointing

out that at the cormmencement of the operation of
the agreement in 1956 "The average gross profit
was approximately 35 percent. These prices have
gradually been reduced at your request to the
present figures giving you an increased average
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gross profit of approximately 45 percent.

In addition we have been forced to make you several
concessions in packaging, cartons, terms and
discounts., all of which helped to considerably
decrease our margin and increase yours. Now if
your suggestion for prices is adopted your average
gross profit will be approximatcly 70 percent."

Do you see that? A. Yes.

Q. In putting forward the prices of 41/- and

48/-, is this the position, that any question 10
of Woolworths mark up had been treated as '
completely irrelevant to the matter? A. Those
prices of 41/-, 48/- and 48/~ were prices at

which -

Q. Could you answer the question. That is so?
A, That is right.

Q. That had been treated as a matter not to be
considered. They then go on to discuss thelr

small margin and the possibility of it becoming
unprofitable, at the top of page 3. Again that 20
is a matter which in your 41/-, 48/- and 48/- had
been treated as not a material matter, whether

they were profitable or unprofitable to Stirling
Henry? A. Yes. At that time. We did not know
whether they were profitable or unprofitable.

Q. I think it is fair to say that you had said

that the profitability of them to Stirling Henry
could be a material factor. They had better get
their auditors to have a look at it? A. That

is correct, 50

Q. That could be a material factor. If
inguiries showed they were not able to make a
profit out of those prices the suggestion was
that they could be allowed some variation
upwards in prices? A. That was the substance
of the suggestion.

Q. In fact I do not know whether you continuecd
to be concerned in the dealings between the
parties after the auditors came into it - were
you? A. No.

Q. You dropped out of it at that stage? A. Yes.



10

20

30

40

335,

Apart from the finish, when we placed orders
for the balance of stock outside the contract.

Q. I want to take you to a portion of your
evidence yesterday at pages 179 and 180 where
you were speaking of the quantities for the

rear projected up to the end of 1965, to
December 1965. I think you made an estimate
that although your figures only showed up to

the 5th October, 1965, - at the top of p.180 -
if you projected it forward it would bring about
a total purchase for the year of 52,000 dozen.
Do you remember that? A. That is correct.

Q. In making that projection forward, you
took the sales for the ten months as giving
you approximately 35,000 dozen each month?

A, It was an estimate I made just from memory
of the approximate current monthly issues.

Q. Because the average for that ten months
would be 4,5007 A. That could be. I could
not dispute that.

Q. Would you agree that it would be proper to
project forward in a 12 months period the
average of selling through ten months of it?

A. Not necessarily, but if the line is falling
in its general demand it must be a continuing
reduction.

Q. But over a period you generally fix these
things for three monthly periods with suppliers?
A. Three or four; the period varies.

Q. So you do not get a day to day change or a
week to week change or even a month to month
change, do you, in quantities? A. It is on a
monthly basis. They estimate this usually on a
monthly basis of our requirements, issues from
our warehouse.

AN Would it not be fairer to take the average of

4,500 dozen and project that forward? A. No,
because if the demand was falling we would be
projecting an average over a period, in this
case through ten months, during which the
general demand is falling all the time. If we
project that average forward it should be a
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diminishing average all the time.

Q. In taking the 3,000 per month, you did not
allow for any fall? You did not allow for any
fall, you just took 3,000 per month? A. This was
based on what I could recall of the last months
or couple of months issues.

Q. It is based on no record? A. No - well
it is based on what I could recall in the box
yesterday of our stock control cards.

Q. Up to the time the two companies, Stirling 10
Henry and Woolworths, reached the point of

dispute in 1963, in fact Woolworths' demands from
them had been maintained at a comparatively

steady, high level had they not - Woolworths'
demands from Stirling Henry had been maintained

at a fairly substantial and high level? A, That

is correct,apart from the 30 denier.

Q. From time to time, even during the latter

period, urgent demands would be made for

additional stock to be supplied by Stirling Henry? <0
A. That could have occurred from time to time, as
with anyone.

Q. From time to time, even in 1963, there would
come urgent requests, maybe from a store in
Brisbane or in Victoria, to bring forward delivery
to an at once basis? A. Yes, that is quite correct.

Q. During 1962, 1963 and 1964 Woolworths were

from time to time opening new stores? A. That
is correct.
Q. In August 196% are you able to tell us how 50

many stores throughout Australia they had? A, I

could not.

Q. Would it be 4007 A. I would not know. It
would be quite impossible to know.

Q, You are sending the stock out; you are buying
for the whole lot? A. The number of stores has

no relation to the figures T have. They are
purely bulk figures from the warehouses.

Q. During 1964, you know, also, they were 40
continually opening additional stores? A. That is so.
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Q. Would you agree that the result of opening
additional stores from time to time was that there
was a tendency, apart from any other factors in
the market, to increase Woolworths total demands?
A, Not in respect of these lines.

Qe I say apart from any question of other
factors entering into the matter?
MR. MEARES: I would agree with that.

MR. BOWEN: I want to get it from Mr. Cooper to
see his reaction.

Q. You would agree with it, but you want to say
in relation to stockings that due to other
factors the demand elsewhere is falling?

HIS HONOR: Q. ¥or fully fashioned? A, Fully
fashioned stockings, the sales were diminishing.
But we were still putting them in the additional
stores.

RE-EXAMINATION,

MR. MEARES: Q. (By leave) You have given some
prices at which you were buying from other
manufacturers - in Exhibits % and 47 A. Yes.

Q. In relation to purchases from all other
manufacturers from the inception of the agree-
ment with Stirling Henrys, were you buying on

30 days terms with 2} percent discount and then
30 days? A. It varied with individual
manufacturers. Holeproof were % percent, 7 days,
to start with. Beau Monde, 3% percent, 7 days to
start with; others were 21 percent 30 days.

Q. Could I put it this way, that as far as all
other manufacturers of hosiery were concerned,
from whom you were buying from the commenccment of
the arrangement with Stirling Henry were you
getting at least a discount of 2% percent?

A, That is correct.

Q. And in some cases more? A. That is correct.

Q. Mr. Bowen asked you whether in 196%, the last
year you were still buying substantial quantitics
of stockings from Stirling Henry? A. Yes.

Q. Do you recall the arrangement was in effect
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75 percent of your requirements? A. That is right.
Q. Subject to a certain reduction under

certain circumstances mentioned in the arrange-
ment. As far as that arrangement was concerned,
did you adhere to that right from the time that
arrangement was made in 19617 A. Yes.

Q. But as far as your purchases of stockings
were concerned, they were, in respect of fully

fashioned, falling off after 19617 A. That
is correct.
Q. In the way you have indicated? A. Yes.

Q. As to prices that Mr. Millist mentioned of
41/-, 48/~ and 48/- in August 1963%, you have
indicated those prices were, in your opinion,
market prices? A. Yes, correct.

Q. On the 9th March, 1962, appearing on p.67,
did you write mentioning to them that in the
future they may have to accept fair market prices
in accordance with the agreement? A. Yes.

Q. You did mention that on other occasions after
that? A. Yes.

Q. When you said to Mr. Bowen that the price
you were prepared to pay - prior to Mr. Millist
coming into the picture in August 1961 -~ was the
proper price, what did you mean by the "proper
price"? A. I do not remember using that word.

Q. I think you said - correct me if I am wrong -
in answer to a question from Mr. Bowen that the

price you were prepared to pay Stirling Henry as

the result of a July 1963 discussion was a proper
price. What did you mean by that? A. I am sorry,
I do not recall saying "proper",
Q. Or "a fair price" perhaps. Do you remember
saying that? (No answer).

Q. Insofar as that price that you offered was
concerned, on what basis were you prepared to pay
that or offer that sum? (Objected tog.

HIS HONOR:

I can see a technical objection to that

10
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question.

MR. BOWEN: In chief to some degree Mr. Meares
sought to get the workings of this witness's mind
in relation to this price. When I cross-examined
I did not go into that or reopen it. I only asked
in relation to the contract was he in effect a
representative of Woolworths and did he fix the
price under that contract, was he the one to do
it, and so on. What my friend now seeks to do is
to ask him when he gives certain answers that he
did fix prices in accordance with the contract -
to cross-examine him by asking him on what basis
was he doing it, what was in his mind when he was
doing it. That is to say, he wants to get the
workings of his mind again.

HIS HONOR: I know we have had a lot of workings
of a lot of minds. You are objecting on the
ground of irrelevance?

MR. BOWEN: That is so, and also that it is not
re-examination.

HIS HONOR: I never take much notice of that; I
forget many things.

MR. BOWEN: I mention it without putting too much
weight on it then. But my friend has had one go
at this in chief; I left it alone and now he wants
a second go at it.

HIS HONOR: It may be that this evidence should
be ignored by me if I allow it to go in but I
cannot help feeling that the state of mind of

the various actors in this affair is important.
It is still not evidence of the fact, as you
pointed out this morning. I do not care what

Mr. Cooper says as to what is - your objection is
that he is giving his interpretation of the

words "market price"?

MR. BOWEN: With respect, that is not it. I could
understand you could get this from Mr. Millist,
who was examined about his interpretation of the
agreement. But not one question is asked of

Mr. Cooper as to his interpretation of this agree-
ment. What my friend is seeking to do is to go
into that.
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HIS HONOR: If he does, I will allow you to cross-
examine further. I would like to know, even if
eventually I decide to take no notice of it - it

is a matter for argument later rather than for
argument now. If this were a Jury case we would have
to thrash it out now, but we do not have to. I

will allow the question.

MR. MEARES: Q. What is your answer? A. The basis

was first of all the market price that I was pay-

ing other suppliers at the time. That is the basis, 10
and that was the position in all these discussions
with Stirlng Henry. I always told them what I was
actually paying other people. I did not produce
documents to prove it because in my opinion that

was unethical but I told them the prices I was
actually buying my lines from other manufacturers,
when that was the case.

Q. In relation to what you said you were paying

as market prices, did they ever challenge your
honesty? A. They never challenged my honesty. 20
Mr. Wainberg in the later periods always referred

to these prices I quoted as distressed prices.

Q. But he never denied or suggested to you that
when you said you were buying at price X, Y or Z
that you were not telling the truth? A. No.

Q. And were you always telling the truth?

Q. You have told us in chief as to certain
concessions you gave to them and the reasons you
were able to give them? A. That is right.

Q. It has been suggested to you, as I understand 50
it, that a manufacturer could use as a weapon

against you the fact that there was a shortage and

he was manufacturing substantial quantities. Do

you remember that question? A. Yes.

Q. What do you say about that? A. It would

depend on the individual manufacturer as to how

much, whether he wanted to sell to an organisation

such as ours or not. Some manufacturers seek this

type of business and they also seek a proprietary
brand business, with some people. 40

HIS HONOR: Any other questions, Mr. Bowen?
MR. BOWEN: No.

A . Yes.

(Witness retired).
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