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CASE _FOR THE APPELIANT
Record
1. This is an appeal from a judgment of the pp.43-47

Federal Court of Malaysia (Wylie, C.J., Bornco,
20 Tan Ah Tah, F.J. and Simpson, J.) dated the 8th
October, 1964, which allowed the Respondents'
appecal from a judgment of thc High Court in Borneo pp.28-34
(Harley, J.) c¢ated the 1l4th May, 1964, in which
Judgment had been given for the Appellant, who
had been awarded damages for wrongful dismissal.

2. By his rc-amended Writ and Statement of Claim, pp.18-21
filed on thc 1lth March, 1964, the Appellant had
claimed that he had been employed as a teacher
at the Sandakan Chilnese Secondary School by the
50 Management Committee of that School, by virtue
of a Letter of Appointment dated the 15th October,
1964; the term of employment had been for four
yvears, commcncing on the lst January, 1961 and



pp.24-26

p.52

expiring on the 31lst December, 1964, at a salary
of $310 a month. On the 8th October, 1962 the
Appellant had received a notice from the Acting
Supervisor and Chairman of the Education Sub-
Committee (“he members of which are Respondents
in this Appeal) terminating his employment as a
teacher as from the 8th January, 1963. The

said Statement of Claim further alleged that this
purported termination was not¢ in accordance with
Clause 4 of his Ietter of Appointment, a trans- 10
lation of which from the original Chinese was set
out (cf. paragraph 6 of this Case); accordingly
the Appellant claimed that he had been wrongfully
dismissed, and claimed a declaration to that
effect and further and in the alternative damages
for the premature termination of his contract
without cause.

3. The Defence of the Respondents, filed on the
24th April, 1964, alleged that the Appellant had

in fact been employed by the Educational Sub- 20
Committee of the Sandakan Chinese Chamber of
Commerce, but otherwise admitted the terms of
employment a2lleged; it was further admitted that
the Appellant had been given notice of termination
of his appointment by the letter alleged in the
Statement of Claim, The Defence contained a
different translation of Clause 4 of the

Appellants Letter of Appointment, and alleged that
the appointment had been lawfully terminated in
accordance with Clause 4; the Appellant was not 30
entitled to any relief, and the Respondents

further claimed that they should not have been

made parties to the suit.

4, The action was heard in the High Court in
Borneo (Harley, J.) on the 6th May, 1964. The
Appellant zave evidence on his own behalf, and
in statins the history of his engagement as a
teacher at the Sandakan Chinesec Sccondary School
he exhibited certain documents, including his
Letter of Appointment, which was in Chinese.
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He also exhibited two letters, one dated the 8th

October, 1962 from the second Respondent, which had

terminated his appointment, and a further letter
dated the 10th October, 1962, in reply to a
request from him as to the grounds upon which he
was being dismissed, which stated that the Sub-
Committee were of the opinion that payment of an
additional subsidy which had becen paid to him
should not be continued and that it had been
unanimously agreed that his contract should not
be continued; a second reason was that the
Appellant's permit was limited to teaching junior
middle classes only, whereas he had in fact been
teaching senior class for the past several
months. Another teacher had to be found to
teach Chinc:se in the senior classes and, as the
School was limited by the quota of teachers, this
was said to make the 'annulment?! of the
Appellant's contract 'inevitable'. The Appellant
further gave cvidence that he had worked until
the 8th January, 1963, at which date he had given
up his tcaching and had not since been able to
find any worlk, He had been willing to continue
at the Sandakan School on the terms of the
contract.

5. Evidence was given for the Respondents by the
fifth Respondent, who stated that he was a

member of the Management Committee when the
Appellant was engaged; his Letter of Appoint-
ment had been signed by the Supervisor of the
Education Sub-Committee. The contract had been
for four years, but on the 8th October, 1962 the
Sub-Committee had terminated the Appellant's
contract; before a new scheme had come into
force the Appellant had been receiving over

$400 per month, but under the new scheme the
Appellant would only get $330/-; he had com-
plained that his extra allowance should be
continued, but the Sub-Committee could not keep
him on at $330/- anyway because they had too
large a ratio of Jjunior teachers, and they had
been informed that the Appellant was qualified to
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teach only in Junior classes. In cross-
examination, the witness agreed that all the
Respondents had been on the 1962 list of the
Educational Sub-Committee; when the senior class
had been started in 1962 the Appellant did

teach that class, but when the Sub-Committee
discovered that he was not qualified, they dis-
missed him; the Appellant had said that he

would continue at $330 providad that he was not
called upon to Teach the senior class. 10

6. Harley, J. gave judgment on the 1llith May,
1064. He held a number of facts to be either
admitted or proved to his satisfaction, inecluding
the following: the details of the Appellant’'s
employment from the 1lst January 1961 for four
years at a salary which at the relevant time was
$330; in 1952 the Appellant had been employed to
teach a senior class for which he received an
extra $100, which the Respondents denied was part
of his teaching salary; on the 2nd October, 1962 20
there had appecared in the Borneo Times a state-
ment that the Appellant and another fteacher would
be replaced, %o which the Appellant had written

an open letter to the newspaper complaining

about his wrongful dismissal; that letter had

not been relicd upon as any reason for the
Appellant’s dismissal; the dismissal had been
effected by the two letters of the 8th October and
the 10th October, 1962; the APpellant had been

at all times ready and willing to continue at a 30
salary of $33%0, but the Respondents had chosen to
consider the Appellant as surplus to establish-
ment requirements; the Appellant had, since his
dismissal, made diligent efforts to find work

but without success,. The learned Judge said

that the Respondents had relicd upon 2 clause in
the Appellant's contract of employment, which had
been translated by the Court interpreter as
follows: -

"y, The teachers and staff of the school 4o
must not during the validity of the agreement
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of appointment resecind the agreement of
appointment except for very important matters.
If, in casc of special circumstances, release
of or withdrawal from the appointment is
necessary either party shall give three
months! notice in advancec."

The issue in the case was whether that clause
justified the Appellant's dismissal, The learned
Judge then referred to two English cases which set
out the position at common law where a contract

of employment did not contain express terms as to
1ts termination. In his view the inclusion of

clause 4 in the Appellant!s contract had the effect

of restricting the common law grounds for dis-
missal; 1if the contract was ambiguous, it should
be construcsd against the Respondents. He did
not consider it was a sufficient reason for the
Respondents to dismiss the Appellant that the
contract was bccoming burdensome or inconvenient;
the Appellant should have been approached and a
termination of the contract negotiated; as it
was, the dismissal had been wrongful. The
Appellant should be awarded a sum equal to $330/-
a month from the date of his ceasing his employ-
ment up to the date of judgment and a further
$330/- a month from that date until his re-
employment or the 31lst December, 1964, whichever
should be the earlier; any employment at a

lower salary would entitle the Appellant to the
difference between that sum and $330/-. The
Respondents would pay the costs.

7. The Respondents appealed against that judg-
ment to the Federal Court of Malaysia, and the
appeal was heard by the Federal Court (Wylie,
c.J., Borneo, Tan Ah Tah, F.J. and Simpson, J.)
on the 8th October, 1964, when judgment was given
allowing the appeal with costs, Wylie, C.J.,
began by summarizing the facts found by the
learned trial Judge. After stating the reasons
given in evidence by the fifth Respondent why
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the sub-Committee had dismissed the Appellant,
the learned Chief Justice referred to the amend-
ing Regulation which had been made on the 1lst
January, 1963, in respect of OGrant-in-Aid
Schools, which had provided that the Director
might fix the maximum number of teachers who
might be employed at any time in a school
receivinz grants in aid; the defence had said
that it was because of this regulation that
notice was given to the Appellant. The learned 10
Chief Justice then continued by referrin$ to a
translation of Clause 4 of the Appellant’s
contract of employment, but the translation so
referred to was not that made by the Court
interpreter, exhibited in evidence at the trial
and accepted by the learned trial Judge, but
another, and different, translation which had
been pleaded in the Respondents’ Defence. That
translation was analysed by the learned Chief
Justice, who said that it contained two parts, 20
the first of which obviously imposed a restric-
tion on the rights of teachers and staff, while
the second gave either party a restricted right
to give threc months! notice to end the contract;
such noticc could only be given if, in the case
of special circumstances, termination of the
contract might be necessary. The learned Chilef
Justice again referred to the Central Education
Fund Rules, 1961, and in particular Rule 6, which
allowed the Director to reduce or cancel Grant- 30
in-Aids, and Rule 5, which provided that there
should be no grant-in-aid unless the school
complied with certain conditions, the first of
which was that the school must be conducted in
accordance with any written law. One such
written law was the new Rule, 5A, pupsuant to
which the Director might prcscribe the maximum
number of teachers in any school. That change
in the rules was obviously contemplated at about
the time the Appellant had been given notice, Lo
and it was to be inferred that tie notice was
given as a result of that change. The
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circumstances so outlined were, in the opinion of Record
the learnced Chief Justice, special circumstances, -
within the mcaning of the Appellant?s contract of

employment; as a matter of law, therefore, the

school was at liberty to dismiss the Appellant in

those circumstances. The appeal would be upheld

on this ground, and it followed that it was not

necessary to consider the other five grounds of

appeal, including the question whether the proper

parties were sued. The appeal would therefore

be allowed with costs.

8. Tan, F.J. and Simpson, J. concurred in this
Judgment.

9. On the lst November, 1965 the Appellant was
granted final leave to appeal to His Majesty the P.50
Yang di-Pertuan Agong.

10. The Appellant respectfully submits that the
judgment of the Federal Court of Malaysia was
wrong and ought to be reversed. It is submitted
that the Appcllant was employed for a fixed term

of four years, and that the ceffect of his contract
with the Respondents was not to give the Respond-
ents any greater right of terminating that contract
within four years than would have cexisted at common
law, On the contrary, as decided by Harley, J.,
Clause 4 of the contract in fact cut down what
rights the Respondents would have had at common
law, Clausc 4, on its proper interpretation, did
not permitc Lne Respondents to terminate the
contract in the circumstances put forward by them
in this casc. The reasons relied upon by the
learned Chief Justice in the PFederal Court were

not originally put forward by the Respondents, or
relied upon by them, and in any event cannot be
supported, since they arc based on mere supposition,
not established by the evidence at the trial. On
the findings of fact made by the learned trial
Judge, which were not challenged on appeal, it 1is
submitted that the continued employment of the
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Appellant was not rendered impossible or illegal;
accordingly his dismissal was not "necessary"
within the meaning of Clause 4 of his contract

of employment. Further, the circumstances which
then existed could in no sensc be found to be
"special circumstances" within the meaning of

the same clause. Accordingly it is respectfully
submitted that the reasoning of Harley, J. was
correct, and that the Appellant's dismissal was
wrongful. It is submitted that, even if new 10
regulations required the Respondents to limit the
number of tecachers in the school, or even in a
part of the school, such regulations were not a
Justification for the termination of the
Appellant's contract. Tt has never been
suggested that there was a frustration of his
contract, and in the circumstances, therc had
been no absolute obligation upon the Respondents
to terminate the contract.

11. The Appellant further respectfully submits 20
that the Respondents were propecrly made Defendants
to the suit. The Rules of Court current at the
relevant timec were the English Rules of the

Supreme Court, 1957. Under Order 16 Rule 9 of
those Rules, there is a discrction to make a
represcntation order where a number of parties

are sued in the same interest; however, the fact
that such discretion has not been sought, or
exerclsed by the Court, cannot, it is submitted,
have the eifect that all the Defendants involved 30
in such proceedings are not properly made parties

to the action. In the present case, the

pleadings wcre twice amended to take account of
objections made as to the parties sued by the
Appellant, but no attempt was made by the
Respondents to seeck a represcntation order, and
accordingly, it is submitted, it is not now open

at the present stage of the proceedings to the
Respondents to object on the round that they

were not properly sued. The learned trial Judge 40
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found as a fact that the Appellant had been Record
employed by the Respondents as a teacher, and the

letters of dismissal that he rcceived were sent

on behalf of thc Respondents. It is respectfully

submitted that the Appellant was entitled to seck

relief against the present Respondents, and that

he was properly found entitled to such relief

against those Respondents.

12, The Appcllant respectfully submits that his
appeal should be allowed and the judgment of the
Federal Court of Malaysia should be set aside
with costs, and the Judgment of the High Court
in Bornco be restored, for the following (among
other)

REASONS

1. BECAUSE the Appellant was wrongfully
dismissed by the Respondcnts;

2., BECAUSE no circumstances existed in which
the Respondents were entitled to dismiss
the Appellant;

3, BECAUSE the Appellant's dismissal was
contrary to Clause 4 of his contract of
employmcit;

4, BECAUSE the reasoning of Wylie, C.J. is
not suppcrted by any evidences

5., BECAUSE of the facts concurrently found
by the Courts below;

6. BECAUSE the Respondents were properly made
partics to the action and wecre liable to
the Appcllant;
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7. BECAUSE of thc other reasons given in
the judgment of Harley, J.

J.G. I Quesne.

Mcrvyn Heald.
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