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IN THE PRIVY COUNCIL 

ON APPEAL FROM 

THE COURT OF APPEAL OF NEW ZEALAND 

BETWEEN 

THE NEW ZEALAND SHIPPING COMPANY LIMITED 

Appellant 

AND 

A. M. SATTERTHWAITE & COMPANY LIMITED 

Respondent 

10 R E C O R D O F P R O C E E D I N G S 

No. 1 

STATEMENT OF CLAIM 

IN THE SUPREME COURT OF NEW ZEALAND 
WELLINGTON DISTRICT 
WELLINGTON REGISTRY No. A.107/67 

20 

BETWEEN A.M. SATTERTHWAITE & 
COMPANY LIMITED a~"cTuly 
incorporated company 
having its registered 
office at Christchurch 
and carrying on business 
as Importers and Merchants 

Plaintiff 

In the Supreme 
Court of New 

Zealand 

NO. 1 

Statement 
of Claim 

24 April 1967 
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In the Supreme 
Court of New 

Zealand 

No. 1 

Statement of 
plaim 

April 1967 
- continued 

A N D THE NEW ZEALAND SHIPPING COMPANY 
LIMITED a duly incorporated 
company having its chief place 
of business in New Zealand at 
2-10 Customhouse Quay, 
Wellington and carrying on 
business in New Zealand and 
elsewhere as Shipowners and 
Shipping Agents 

Defendant 10 

STATEMENT OP CLAIM 

Monday the 24th day of April, 1967 

THE plaintiff sues the defendant and says: 

1. THAT on or about the 4th day of August 
1964 an Ajax Radial Drilling Machine the property 
of the plaintiff while being unloaded from the 
ship "Eurymedon" at the port of Wellington by 
the defendant fell and was damaged as a result 
of the negligent act of the defendant its 
servants or agents. 20 

2. THAT the cost of repairing the said 
drilling machine amounted to the sum of 
Eight Hundred and Eighty Pounds (6880). 

3. THAT the negligence of the defendant its 
servants or agents consisted ins 

(a) Failing to provide chains slings or other 
adequate means to hold and safeguard the 
said machine while being lifted from 
the said ship. 

(b) Lifting or pulling the said machine by 30 
means of the wire retaining straps at-
tached to the case housing the said machine. 

(c) Failing to provide an efficient system or 
method of work for the unloading of goods. 

(d) Failing to exercise proper and reasonable 
care in the handling of the said machine. 

WHEREFORE the plaintiff claims to recover from 
the defendants 

(a) the said sum of 6880-0-0 



In the Supreme 
Court of New 

Zealand 

No. 1 

Statement of 
Claim 

24 April 1967 
- continued 

In the, Silpreme 
Court of New 

Zealand 

No. 2 

Statement of 
1. ."> THAT it admits that on br about the 14th Defence 
day: of August, 1964 ,-i sin Ajax Radial Drilling : ; -
Machine (hereinafter called "the said 1:13 March 196 8 
machine") consigned tp, the Plaintiff fell 
whilst heing unloaded ,from the vessel Eurymedon 
by. the Defendant at ;|FeiJ.ington and.;"suffered 
damage: b u t s a v e as xs.., herein; expressly admitted, 
it denies each and all the several allegations 
contained in -paragraph..-(1) of the Statement of 
Claim herein. •: ',".".;•' 

2. . ...• THAT it has no, knowledge of. and therefore 
denies ./each and all the allegations contained in 
paragraph (2) of the•Statement of. Claim herein. 

3;.-'-/.r-. THAT it denies.; each and-all the several 
•allegations contained,in paragraph (3) of the 
Statement: of ; claim herein/'—: 

AND .FOR. A FURTHER OR ADDJ.TICNAL • DEFENCE the Defendant 
"by- its ..Solicitor says.s : - . 
r4:. .. THAT ' it repeats the several: admissions and 
denials ..gohtaihed ..in paragraphs r(l) to (3) hereof 
inclusive. " ; •' 

-51: . THAT the work of unloading, the said machine 
was performed by the Defendant as an independent 
:r;ontract4!i\''dngage4.-ifo'r' 'njjicK' work by Federal Steam 
•'Navigatioh'.'Oompany vidmlfed,: the ̂ carrier of the 

(b) the costs of and incidental to this 
action 

(c) such further or other relief as in the 
circumstances may be just. 

f c.-.: : 

^ ; No. 2 

STATEMENT 6? DEFENCE 

Wednesday the 13fh day of March 1968 

THE DEFENDANT, by i-ts solicitor,- says: 
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In the Supreme said machine from Liverpool to Wellington 
Court of New under the terms of Bill of Lading No. 1262, 

Zealand issued in respect of the vessel "Eurymedon,:. 

No. 2 

Statement of 
Defence 

13 March 1968 
- continued 

6. THAT Clause (1) of the said Bill of 
Lading provides as follows; 

"1. This Bill of Lading shall have effect (a) 
subject to the provisions of any legis-
lation giving effect to the International 
Convention for the unification of certain 
rules relating to Bills of Lading dated io 
Brussels, 25th August, 1924, or to 
similar effect, which is compulsorily 
applicable to the contract of carriage 
evidenced hereby, and (b) where no such 
legislation is applicable, as if the 
Carriage of Goods by Sea Act, 1924, of 
Great Britain and the Rules scheduled 
thereto applied hereto and were incorporated 
herein. Nothing herein contained shall be 
deemed to be a surrender by the Carrier of 20 
any of his rights or immunities or an 
increase of any of his responsibilities or 
liabilities under the provisions of the 
said legislation or Act and Rules (as the 
case may be) and the said provisions shall 
not (unless and to the extent that they are 
by law compulsorily applicable) apply to 
that portion of the contract evidenced by 
this Bill of Lading which relates to 
forwarding under Clause 4 hereof. If 30 
anything herein contained be inconsistent 
with or repugnant to the said provisions, 
it shall, to the extent of such inconsistency 
or repugnance and no further, be null and 
void. 

Nothing herein contained shall prevent 
the Carrier from claiming in the Courts 
of any Country the benefit of, or derogate 
in any way from any statutory protection 
or limitation of liability afforded to 40 
Shipowner or Carrier by the laws of such 
Country or by the laws of the Country in 
which the goods were shipped. In this Bill 
of Lading "the vessel" means any vessel 
carrying the goods other than one by which 
the goods are forwarded under Clause 4. 

It is hereby expressly agreed that no 
servant or agent of the Carrier (including 
every independent contractor from time to 



5. In the Supreme 
Court of New 

time employed by the Carrier) shall in any 
circumstances whatsoever be under any — — 
liability whatsoever to the Shipper, N o 2 
Consignee or Owner of the goods or to any 
holder of this Bill of Lading for any loss, a. _. , . , — , , 1 • j • • 'Statement of damage or delay of whatsoever kind arxsxng D e f e n c e 
or resulting directly or indirectly from 
any act, neglect or default on his part ^ March 1968 
while acting in the course of or in _ continued 

10 connection with his employment and, without 
prejudice to the generality of the foregoing 
provisions in this Clause, every exemption, 
limitation, condition and liberty herein 
contained and every right, exemption from 
liability, defence and immunity of whatsoever 
nature applicable to the Carrier or to which 
the carrier is entitled hereunder shall also 
be available and shall extend to protect 
every such servant or agent of the Carrier 

20 acting as aforesaid and for the purpose of aLl 
the foregoing provisions of this Clause the 
Carrier is or shall be deemed to be acting 
as agent or trustee on behalf of and for the 
benefit of all persons who are or might be his 
servants or agents from time to time (including 
independent contractors as aforesaid) and all 
such persons shall to this extent be or be 
deemed to be parties to the contract in or 
evidenced by this Bill of Lading." 

30 7. THAT the Defendant being an independent 
contractor of the Carrier as aforesaid is under no 
liability whatsoever to the Plaintiff as Consignee 
or Owner of the said machine. 

AND FOR A FURTHER DEFENCE the Defendant by its 
solicitor says: 

8. THAT it repeats the several admissions and 
denials contained in paragraphs (1) to (3) hereof 
inclusive and the allegations contained in paragraphs 
(5) and (6) hereof. 

40 9. THAT if it be proved that the Defendant is under 
any liability to the Plaintiff (which is denied) then 
such liability is limited to the sum of Two Hundred 
Dollars ($200-00) pursuant to the said Clause 1 and 
to Clause 11 of the said Bill of Lading, which said 
Clause 11 reads: 
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In the Supreme 
Court of New 

, Zealand 

No. 2 

statement of 
Defence 

13 March 1968 
•r continued 

AND FOR A FURTHER AND ALTERNATIVE DEFENCE the 
Defendant by its Solicitor, sayss 

10. THAT it repeats the allegations contained 
in paragraphs (5) and (6) hereof. 20 

11. THAT pursuant to the said Clause 1 of the 
said Bill of Lading the Defendant is entitled to 
the benefit of every right exemption from 
liability defence and immunity available to the 
Carrier, including thereby the rights and 
immunities available to the Carrier under the 
Carriage of Goods by Sea Act, 1924, of Great 
Britain and the Rules scheduled thereto. 

12. THAT Article III Rule 6 of the said Rules 
provides, inter alia, as follows; 30 

"In any event the carrier and the ship 
shall be discharged from all liability in 
respect of loss or damage unless suit is 
brought within one year after delivery of 
the goods or the date when the goods 
should have been delivered." 

13. THAT the said machine was delivered to the 
Plaintiff in the month of August 1964. 

14. THAT the Writ herein having been issued on 
26th April, 1967, suit was not brought within 40 
one year after delivery of the said machine and 
the Defendant is accordingly discharged from 
all liability (if any). 

"11. The Carrier will not be accountable 
for goods of any description beyond iilOO 
in respect of any one package or unit 
unless the value thereof shall have been 
stated in writing both on the Broker's 
Order which must be obtained before 
shipment, and on the Shipping Note 
presented on shipment, and extra freight 
agreed upon and paid, and Bills of Lading 
signed with a declaration of the nature 10 
and value of the goods appearing thereon. 
When the value is declared and extra 
freight agreed as aforesaid, the Carrier's 
liability shall not exceed such value, or 
pro rata on that basis in the event of 
partial loss or damage." 

15. THAT this action is out of time. 



7. 

STATEMENT OF AGREED FACTS 
In the Supreme 

1. ON or about the 5th day of June 1964 an Court of New 
Ajax A.J.4 Radial Drilling Machine (hereinafter Zealand 
called "the machine") sufficiently packed and 
crated and consigned to the order of the plaintiff 
company at Wellington in New Zealand was re- No. 3 
ceived on board the ship "Eurymedon" at the Port 
of Liverpool in England pursuant to the terms Statement of 
of a certain Bill of Lading No. 1262 dated Agreed facts 

10 5th June 1964 issued by Dowie and Marwood Limited 
as agents for the Federal Steam Navigation 
Company Limited (hereinafter called "the carrier"). 

2. THE machine was then the property of the 
Ajax Machine Tool Co. Ltd., England. Prior to 
the 14th day of August 1964 the plaintiff became 
the holder of the Bill of Lading and the property 
in the machine passed to the plaintiff. 

3. THE machine was packed in one package, and 
the value of the machine was not stated in writing 

20 either on the Broker's Order or the Shipping 
Note. No declaration of the nature and value 
of the goods appeared on the Bill of Lading. No 
extra freight was agreed upon or paid. 
4. THE carrier was the charterer of the "Eurymedon". 

5. ON arrival of the said vessel at the Port 
of Wellington in New Zealand on or about the 14th 
day of August 1964 the defendant company carried 
out the work of unloading the machine, 

6. DURING the course of unloading the machine 
30 it was dropped and damaged as the result of a 

negligent action on the part of the defendant 
its servants or employees. 

7. THE cost of repairing the machine amounted 
to the sum of One Thousand Seven Hundred and 
Sixty Dollars ($1,760-00). 

8. CLAUSE (1) of the Bill of Lading provided 
inter alia as follows; 

"It is hereby expressly agreed that no 
servant or agent of the Carrier (including 

40 every independent contractor from time to 
time employed by the carrier) shall in 
any circumstances whatsoever be under any 
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In the Supreme 
Court of New 

, Zealand 

No. 3 

Statement of 
Agreed facts 

- continued 

liability whatsoever to the Shipper, 
Consignee or Owner of the goods or to any 
holder of this Bill of Lading for any 
loss, damage or delay of whatsoever kind 
arising or resulting directly or in-
directly from any act, neglect or default 
on his part while acting in the course 
of or in connection with his employment 
and, without prejudice to the generality 
of the foregoing provisions in this 10 
Clause, every exemption, limitation, 
condition and liberty herein contained 
and every right, exemption from liability, 
defence and immunity of whatsoever nature 
applicable to the Carrier or to which 
the Carrier is entitled hereunder shall 
also be available and shall extend to 
protect every such servant or agent of 
the Carrier acting as aforesaid and for 
the purpose of all the foregoing 20 
provisions of this Clause the Carrier is 
or shall be deemed to be acting as agent 
or trustee on behalf of and for the 
benefit of all persons who are or might 
be his servants or agents from time to 
time (including independent contractors 
as aforesaid) and all such persons shall 
to this extent be or be deemed to be 
parties to the contract in or evidenced 
by this Bill of Lading." 30 

9. CLAUSE (11) of the Bill of Lading 
provided as follows: 

"The Carrier will not be accountable 
for goods of any description beyond S100 
in respect of any one package or unit 
unless the value thereof shall have 
been stated in writing both on the 
Broker's Order which must be obtained 
before shipment, and on the Shipping 
Note presented on shipment, and extra 
freight agreed upon and paid, and Bills 
of Lading signed with a declaration of 
the nature and value of the goods 
appearing thereon. When the value is 
declared and extra freight agreed as 
aforesaid, the Carrier's liability 
shall not exceed such value, or pro 
rata on that basis in the event of 
partial loss or damage. 

40 
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10. THE Bill of Lading had effect as if the 
Carriage of Goods by Sea Act 1924 of Great 
Britain and the Rules scheduled thereto 
applied to it and were incorporated therein. 
Article III Rule 6 of such Rules provides 
(inter alia); 

"In any event the carrier and the ship 
shall be discharged from all liability 
in respect of loss or damage unless 

10 suit is brought within one year after 
delivery of the goods or the date when 
the goods should have been delivered." 

11. THE Writ in this action was not issued 
within the period of one year after delivery 
of the machine to the plaintiff. 

NOTEs the parties are agreed that the above may 
be supplemented by certain further 
evidence at the trial. 

'G.S. Tuohy' 

20 Counsel for Plaintiff 

"J.T. Eichelbaum' 

Counsel for Defendant 

In the Supreme 
Court of New 

Zealand 

No. 3 

Statement of 
Agreed facts 

- continued 

No. 4 

STATEMENT OF EVIDENCE ON BEHALF OF 
THE N.Z. SHIPPING CO. LIMITED 

1. The arrangements and practices set out 
hereunder applied at all times material to the 
plaintiff's action, and for several years prior 
to the 14th day of August 1964 (being the date 

30 on which plaintiff's drill was unloaded from 
the ship "Eurymedon"). 
2. At that time Federal Steam Navigation 
Company Limited was a wholly owned subsidiary 
of the defendant company. 

3. Federal Steam Navigation Limited then had 
established a place of business in New Zealand, 
but most of its functions in this country were 
carried out by the defendant as its agent. 

In the Supreme 
Court of New 

Zealand 

No. 4 

Statement of 
Evidence on 
Behalf of The 
N.Z. Shipping 
Co. Limited 
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In the Supreme 
Court of New 

, Zealand 

No. 4 

Statement of 
Evidence on 
Behalf of The 
N.Z. Shipping 
po. Limited 
r continued 

4. An arrangement was in force whereby the 
defendant carried out all stevedoring work 
in Wellington in respect of ships owned or 
operated by the defendant or its associated 
companies, Federal Steam Navigation Company 
Limited being one of such companies. All 
bills of lading used on behalf of the 
defendant and associated companies in respect 
of ordinary cargo carried on ships owned 
or operated by such companies from the 
United Kingdom to New Zealand contained a 
clause in terms of Clause 1 of the Bill of 
Lading annexed hereto. The defendant used 
the same form of Bill of Lading as that 
annexed. 

5. In cases such as the present where it 
carried out the stevedoring work in respect 
of such cargo, the defendant company was 
therefore aware that the Bill of Lading 
contained provisions in the terms of Clause 
1. 

6. In its capacity as agent for Federal 
Steam Navigation Company Limited, the 
defendant received the bill of lading in 
issue at Wellington on the 31st day of July 
1964, as is evidenced by a "received" stamp 
on the Bill. 

'G.W. Morton' 

Secretary, 
The N.Z. Shipping Co.Ltd. 
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NOTEi To facilitate incluaion in the Record, this photographic 
reproduction of the Bill of Lading is smaller than actual 
aise. The clauses printed on the back of the Bill appear 
in typescript at pp.13 to 27 of the Record. 
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Cmrim MM nA to wtodmAt to Wury daadt, deU/uelkm or 
• M Aa bvattocb anting Aracrly or md*«r»y bom comphanco 

•horn w Mo rcgAttiona. or dot or direct*!* A 
— w , cownny and m Ma tvenc a quAantmt A IM' 

A toy tweh Owtharey Me toe Moth may to Oncfcarged 
_ p A bwM A tarutjry or othar yottA A crAt or ylict at 

tat M# AAhA dataJKh A the eetlA H any Auihonty rafutat 
#•# vet (A panel M'Ough wAan controlled by Mat Authority 

cfc May, on Mo Master t Artyrt to tided and Miown OVA-
A to a m Aa rrtwli pauaA through MOM war era and 
y totody artaclung w it* Cainar AH eipmtet rtoanoavA 

..JOtUW monad m corngtymg mtfl toy A Iho U<d itgulaMna. 
_ r t A dMAbor* A m oerttuctton A Me toeatovk ahto to Po>«* by 

AO awnof A Aa bvattack, 

M r f t o o o a t o i i Altorty taarotaedbvAny r««W MOMti < 
10.toMa * A M MMrto WW «.oorg wbattoovA (ynM.1* Mg 
tol l pent m any onto m a owt A Me route a * AConpAy.driKlioo . 
to A toiand Me pert A dnctorga once « ofidntl lor taking on U t 
^ r t m ^ imgii H A loading a duchargmg cwgo a omba*ing A • iwidiutnio i imi iliri whathA m connectwn with the Aevant « 

W t o V y OAA twrbtoa vthahodrA. W 
S S tortolaidiibAl « « t o « A g a bAeat pi«v*ea to MatotAb aort 
AM wob dw kba kbartot m AoiatAd w ratwa to and d*c hai ga tto taA 
(M0 «tuch port Ito oearcita A any btorty m Out Haoto Matt torn 
fAtA At agreed voyapa. 

12. 
NOTEi To facilitate inclusion In the Record, this photographic reproduction of the Bill of Lading Is smaller than actual size. The clauses printed on the back of the Bill appear in typescript at pp.13 to 27 of the Record. 

(I) The vettA may tad wtM a wiMotrf pdett and may adwM compattat and maka t * p«t wnh a wnhoul cego on Pnaid and may tow and to towed and tow and attnt vetteh a, Aeatt m afl.Mun-ont and may out m* and rtmam « a detto aaAndtigm eny.PAy> pout to rapawng A dry docking wuh a wuhbut cargo on board A to any Afto pwj>iHo yyhAtoê  MA^wto*iaricw m Me opmron A Me 
voyaga. ** ' I t . " 
* . (f) .The Canto attv CAry Me goodt td A bom Ma vattal A A* Mrp.«'Al A land convey ante, and (ha C«'«r Mok not to hebW to any *rdH A A MmogoA dvtay to Me gdadt krbikr m tuch M* Crab Aland conveyance/even though cauted by negligence A Me Cam*, b* agemt A terventt a by Me Aiteawwthmttt A unlnneti A any yuch th* 

>1 bgnthipmeni may to 

uus-jsicrdwbrtfsrtat̂ ^̂  
MMtCH to the opuwn AfMo CanPr. MaMA A Agent render aanthrp-f*m dtobdbie A Aped Ant mey-w banthipaed w any pm« «• tesAami^ 
m ratwrnad by land and/A water and/A to « Centoi tepema. A at pan A Me .„ •ill A l adwg than cantmut to apply 

|r| tn Me event A Me Mocker* A mterdrcl A the pert A ditcharge or it the AMAing A luch pAl wdnchargmg w handling (or continuance A ditchargmg a handtmg) A CAgo m tuch port theM to AoTutoed A prevented a Mety to to delayed by ice ; .weather; btokadt mtorMct: goeiAline : meet ; lock ouit A labour oouMat tvtw* a omicipawd (whether Me Carrier m tut tervonit a egentt ere w At Maty to to p A tot thAeto a n«| a congnnon Aitmg thAetrom C«nl commotion ; tint ; ypitJimK ; twei a other idnevt. a any ditlurbanctt; A any a her c»»\e whetvocvA beyond the Camr't control ; A th«H be conivteied by Me Csokv Matter A Agentl (wtoto decrAon thaN to ahujutt and bmdmg on A p»i*t) to to vntMo A MaTy to AAudirt the mtetevtt A the vettel (mctudrng her tow* engage-man it | a tot CAgo whether by delay or OMAW*o howtotvA ; (ton the goodt may m Me Caiwi i option to landed A put into hghlAt Mara « m tuch a her pai A place at Me Cwei. Metier a Agenu the* "IMA Mao abtAute d>K>eiton trletl and Mere diUhAged. w they may to earned back m the tame vettel to Ma counity A tkoMit and Attw ditchAgad Mere a tcturned (tubtect to I he toegomg opuont d any A Ma toagomg eventt thoukt recur) to Mt hrti mentwned port A ditcharge and there <hKh*ged eH $* pan A it* #grt*d voyage and unto d* goodt a* d*chwgad at etoet-nd aH Mt Aovitront A M* A lading tho* contmua to apply. In t<w ceto A a Mr*o A lock out (wfwthw the Caia, hn agentt w tervAiit At pamet Met eta A not) at aa in*im«drA« port on oAa Me Att-nel «Cyaoa w letAn voyaga bam (ha counoy A thrpmont preventing lira teeing A Mt vettel when *edv to proceed to the PAI of fitchatp H* Cen*t may diKharge it* goodt at Ma mtermedie* pAt the Caia it hereby etpew* peimrtted to drtchatga M any tuch PA! whettor micrmedAa w OMawi* at atoataA AAwrMttandiog Mat tuch WtchAue wouM defay. dttest « buWra* m who* A tn part (ha obfec t Iw wh<h Me ooodt we* ihigpad. bi any catt wto* duchpge * Atected Aider povrtron A M* Aeuta Ito C»"er t tetpentrhrt ty Melt inn on toth d.tcheroe the aoodt torng PA—Ia a MO ntk A Me Owta A the poodt. end tuch dttchAgethM fwfwrfhtiandmg anythmg contained m lb* BrH A lading, c on tut vie due deb—rv A the goodt unrtei Mit Bd A ladtng and it* Holder a Me M A lading. It* Owner A Ma goodt and the Conngnee that! to Ant* .and t over toy heMe fA ail eharget and aapkn*— mcUncd m coneeguenca A tuch dtchtrgc. Ihe CAntr, MatiA tod Agentt Kimg solely at agcnlt A tf* Consigner and/A Owner A the goodt atlA CompiA>on A Mtcbarga Tto CarrA will to to at practicable gwt "rwnediria r*tica A tweh Archerge to Mo Consignee A Me goodt. 4 known, bur the* Mcm no baMb* lor leUu* to to do. • »t 

(/) The vatrtf may ctoy cargo A Al kindt. dartoerout A oMarmte The bOOdt may to ttowad m poop, torKatt*. deck house thenar deck petlingA tpoco. A any covered m space commonly used us the Par* tof the carnage A goodt. and im*tt ttaud at being caned en deck luch goods MeN be deemed (or t« purposes (incledmg general avetage) to to t—wed under deck, end N Ma povmont A Mil Bid A lading the* apply thereto 
(g) bv Mo event A Me imminence a emtwnce A any A Ma tokowmg ,-Wa between any itownt a cwd w* . pothMidn restrcbon a contrA by any Government A intercourse cenunercA A oftotwiM. wnh any cosmtry bom, A A to which Ma votset rAmetty 

CrewT̂Atengert oT toMtTMar^A'Taigo or ̂"ôifAâw**!* TbL—LltaJpu. damage, miwiy. Per em ion a delay m con tea wane a A It* A* Mr, M Aaar—gMpiion. rattnchon. Control or duection. may tt to* JAo* br the flgl|n*r*oqAtt A if* voyage b)A A vary a dVpert bortrltojtBpoiW a wNwiud ola#e*d A auaigrvv. ruute a voyage and/AOkley A ffi-ipntot IcdetwrAWrUM âlNto cerga (fw dekvAy A ttAage A hanthrpmehi) at . . . , „ ptace A ptaces wehout tomg hab* tor any tost a damage whaisS deectfy A "sdeecity sustained by the Owner ol the goods J' Ito fooda a* to discharged a such pAt A p than to landed A put mto cra'l a vessels at ti Own* A Ma goodt and tr* Cm as 
•*J-hetae. Me fsnvr Mium or atueots » 

to Ctoto — - — -
ig tto CainugnteHbtt* "Jbgdt to to eddaion to any liberties eipiFmU n* 
40 «omAp wsdt toy grde* m «*ac«04t av to dtparl ,yoy<go. por* A cat. delay detantiwv disc hat go if« 0e*<yei — -— howspovor, given by any .Go iA pantbipmatgj. —piii raxrsKra »f. a any porters acting a purpotimg tg mi wAT .. . ..... jOvMVfwni A A any Daoariihr. t IhereA- or by any ComnuRao A person having under the twins A the WA Risks btMtiKg on ft* vet set tha right to give such »de>t« dure liens, and 4 by faOtdn A Of at nmpiwdte wen any tuch Ade* a diraet<ont w by Wo ami A Ma e—tcwo to It* Can— A any other toony mentioned m thwattotoonytNng qdono w gn« done Mo tan* thai to wnhwihit , cenaact Orachargo undA any hbwty mentioned m itwi clause than. MaWdhataitdmg anytthng tanfamad M the •>• A ladmg. aontMuta duo 

on Mind A Me vessel a 

drlvwy of.Mê goodt umto lb* Bd A ladwsg and tho Ow.wi ondiw 

. . it such drschAge toe—.. .... 
Cvat* by Ito Owner and/A Consignee A tto grodt. and 4 height s bean prepaid the Camer Hut be entuted to retem the tan*, ft* vessel * bee w cany comuband f*pros</es. murwto* a « ' wgfek tod mab tto M<tod 4> uhaftnto 

fovtdito totto Bdodvĉ 'tMtoMeeed afaamt'wAawmMmtr—eJ Mew feeland and to to <Awarded Menee the C»rA thad to under no obligation him sad so deliver tto goods at tto PA! A A«o A dekvwy but If* named pott A transhipment,' A at tuch . tto Carrier may e*ct — Me perl A Afea ' the* A his awn etpensa (unless othprw 
, . . . . , —targe and Panshrp A land A. —-lerthtc ashore A to to!) « tuch port A p*ca and i 

detpefah toward A*M by tea A mland wetAwayt w any rou* to the porl A place A delivery ft* Cap* has Ito right so towa Ow.Mta aided I, i On ihscherge bom Me stssel at tuch port a Meco AdrpnthipmaA tto Cm* t Wtpontrbiltty ito* cease and neittofto not kto vessel thaO to bab* m ir* cucumstancet to any tossMrtosdmtoi A a damage to tto goodt kowsoevA caused occurring atot sueh , disc herge In respect of Me cert woe A goodt bom such port ApWceM vanakipmprq ta thApgrt Apiece A d eh very, and A if* ttwage transpoii anrbtimthlpmoAl «t d4 gaoda wfu* not on boAd she vessel, the Cm* — .. . . matwg a contract to tuch ttwage. 
.... . . . . M gub̂ d , 

. .... ja on-carrier yvtt.. whom tuch conn—I * mm* and not makmg any decimation A vah* unless tsptMb snstrweted by Mt bhrppA. ond paying Me siytnut A tuch opAatmnt but MCAnng no reiaonttMity as carrier A custodian A 

* (unrest ompiwisa 
d Am we me 4oods l wish m feasor*ble M by land A by ab By' 

caused ; A wtpeel A tuch on-cam age. ito goods thaR to tubtwi.. ad the btortot (snctudmg the btorty to cwry the goods as deck), conditions end eaeepuont A the on-cenwt convoying them beyond Mo pwt nr place A transhipment, and tto Shipper will have the benefit A any obligations A any such on cemm (by —a end/A "Hand waterways 

circumstances' Mt w'wage and ot̂ cĥ Twtwn'̂ gooetTetiw M 
Owner of (to JStok"̂'*"8- ,w'l*lwrt,b» th/CAsagn- « 

» the beight payab* at towm b- toon catcAated and bated upon tto detciptrm a* parnculer* A the goodt dwtored by Ma SMppertottoCari* Tto Can*r thai to wmfedlo * »h(k« .a-
measure any good, and height tto« to o*4 a • -measurement (if any) so ascertained The t weighing or re meatwmgahefl to borne by the _ measurements at furrustod by Ma Shipper we found to to CW'WL tot omwwite tuch Ospent- than to bwna and paid by Ma Owner a Conpy>— A Mo goods N the descrrptronw (ut cases where It* tab* hes toen w«*d| it* van* A tna goods hat towt n"a-Mem« Ov the Shippw. double Ma emoufH A tuch bcrghi ttoN to P-4 at ittodaitd damages by Me Sh*por. Conspn— and/A Own—A the goods as would ^ J " 1 1 , ' ^ 4 fto goods tod toon accural** described and valuto and a rwAicata t*ned by Me Camer a tut Agents the* to conclusive evidence A Ma amount Met wove have been to charged. 

Tto ShpBK Consignee and/A Own* A Me goodt than tow •Mi Rev the cotlA labour and imiaM for mandmg barfing bagging packe*jatooA<M and tepees to and rwwwaNo? peckagarto.-mappers, baVs. atg* a barrels rvruftmg (>om mtvtt<ietKy A packing a bom tscaptrd penis. 
1. The CArmttoatove a hen OVA tto goodt and ito right * teN 

f* »*** to toW* aucsmn w wt*'wr* tor Jt batght- pnmage. chemes (including eddmonol Irarght a double height and/A tipentta under Ctausa « Otyabfo on CAiected we*fo a measurement), demur,ne damages I A Arfannon and to ad P̂ menrr made and kabrbtot aieurrw) m respect A cha->̂  cspanAture. damaaea Ir-iWrng damage to Me vessA a OMa ewgo). costs and —pentet Whrdmg Ma cottt Aid aspanttt A tvAtumg tuch ton amt A tweh sale), end to Me mierttl (•f any) Oayab* wfuch under ihn Brft A ledum we to to bon* Ad pad to Ma SfuMA. Contrgn- a (ndws— A Me Brfl A ladu* a Receww el ito goods II an t sate A the goods it* woceadt farf to cover p* amount to which r * Cerrwr has a ton on rht goods and Me com and aetontet bf asarenmg wch ton and A Mt tela, it* Can*, then be angtiad to racevA the ditiarenca bom tha ihppw, Cwnwn— and/A tto Owrvw A B* good*. 
i of Ma goodt ttoH to taken Immediate* the vtssai iikytdy to discharge, torttod a nw berthed and continuous* 

e> tot attoMA candefoer and rf* Cam* fheH be a bberry w dncheroe 
coohnuotoy day and n*ht Sund—s and hotdayt mchded. on to quay A Wyfl i aV'lt* trpmw to be to ercaunt A the Consign—, the and Me Hotdw A ito Brfl A ladmg jomtty end 

n shall be undA r.o hatak* to nobly Me Cons*—* VA the Aftvel A thy goods. notwiMttanding any fo tr* conuwy a any wntten reouett m Hut l,N ol Itorwtte If rf* Consignee, tf* Own* A Ito ooatft« if* " ilk Of lading ryrsuuM dabvery hetoe a after ueual hours m dtoiond any y»na cipenvr ncuntd. 
ia'liH datoery * net *ken — HonM tt* Shipper. It* Consignee 

. 'wn* elrfba foada and rto HoNto oftf* Bd̂  -iS cwrtmg p* —get 
OAhdav A part A a day during 4nd toch damages than be due 

damages, a turn cAcuiated a Ma rwe o tegiMA fon A Me, t—m t tonnage Iw e—r which Me* rt delay m takeig deiwwy' Aid 

Ma Own* elrfOa aaeda and rto HoNto of the Brfl A lading thtU to fbyuty and aatwrafiy tobfo .to pay Ma ŷ way A bqu-datad 

.wftoch 
darfy and payable on demand Also the Carnal may ti tut option and 

tto* A cten A tang con-* prapaont A Ciauto 1 

goadl wkrfh In Md Wtom A Ito Cent* »* d»fay.ng Me a m i d-wharge A A bar goods and Me aapense A w domg end A tdOn* AarsMng by ga t*p »sd/A M*y tod a- OMN a—ensas mevntd by mm C am* during if* penod A dytav <n Mo recdAmn A any goods Mart to «ua and pjydb* At demand by Ma Consign—. tto Owner A she oooda A* She HQidw A Ito Brfi A ladmg kvm* and severe— arfoito Ca*At dewaan mgatong me amowrti a toch i*mui »f*d to conthrsivy 
* fef • Tho r •»• >enr fondmg overs-de amf/A wrspwun chpgoa. mcfodusg hgm**d<M d a— aad also Mt cuwont cbarg— for tbmno and tt*le«i cargo on wharf or m shed then be to ar count A Ma udadt notwrfhsiancMw any < usinm a Me pwt la Me sonuwy Tf* Tn n—i Ihr- Cnnsrqn— the Owners A Mo goodt and Me Holder A fto A i J T 0 • H f ' " ^ M*Ce**» ogamti At tosa,-

etotgi— mf'tonH/caaMa o**g litkkPWs fr~t'a ar tt'ui— i 'SfNa' $!£? c"Mw**» amme end/w other 
'uCssrfS Wf l l Mt&tomS A when re ttl^S jtf̂ rfrvwt'A* Me jfoyrfo bgng«tif>|-jrleM.and Ito C->m stod be at hbeny to return tto ttode torftw pc— A »h%rment A to d>u hargo Mem at a— oltor port rAd A f dwetorgt shtodontiduld due tfekvwy under Mrt Brfl A led-ng •dfl A drftor̂ ose fl mow spent* A Me Shrpper. the consign— Ma Pff^-Ajhe foaM>ndMe Holder * Me e.rt A Ledmg svho storr be J Mto dtohflr aod **MUtV to aH Charges, heights and to word-ng tapwisot Merynn and Me Can*, th— ha* a ben an Ito goods for gfi tut* fott fcahrfrfy erpmse Charges be*h* end IprwardHsg OneerMM. 

• Wto* under any Statu* nr ReyuMhon a ito pod A discharge goads earned hereunder a* drirvered to a * anted SAiw**a et CuHodran A barf— IhereA whether as age* A tto Cart— w ortovwte Ma Shifaper. C«ncx|i*c amtim 0*w<< A the so* goods the* net •gun si Me wharlmger aforesaid w her her as custodian barf— agarU A otherwise any ctom how—tew envoy p) * Me case of goods Me vAut A artuch it declared m She Brfl AI adm« and for wht h beght * paid an an erf vetoem bat* to an emeu* spreading Me dw la*ed vrtue . A (A)mitoctwAuthergoods twanamou*sreeed-m] (lOOoetpoctage A tmrf further rto Shipper Consign— and/A Owner atotswd tha« mdwnnrfy tto Carner agamst ah or any babrfity whattoevar * p* yard Wharimgw ansmq by reason A any such claim having been made A tarolwd mcturfing kahrfity ans—| bnm any aaprysv mdymmty m ro—oct A tuch Claims (hvsn by the Can*! to tuch bcen—d wharfmget. 
10. Tto Carrier and h* Agemt thai have it* mfo A nommatmo Me berih w berths to loading and discharging ar aH pons and put— whartoev*. any custom to Ma contrary nwwehsianMng 

. It* Shwpmg Note 
presented on thipnwm tnd e>ua hemhi ag.e#d upon end pwd and BrHt A lading ugnerf wrM a declwatan A Me natu— end veto* A Ma eondt appearing thereon When Ma ueluo * declared and aaba bmght agreed as etoesard. Me Ctrner I ksbrfity stoH hot erceod tuCh vatua. w rafa on 11*1 bows m the evam A partial tott A damage. 
. I" Me t*ent A 0* Ctnto tomg hefoe to damage to w tost A any guorft earned by Ma v—sal. am ctome m respect A tuch lost A damage th- be deemed to ba wawod uniest oohca A ctom * merfe rnwritmg to Me Carrot a hit Agents M Me hnel pan A discharge A Mo >" '«H>wi Awfuch tto ctom « mM wdfiui Mr- dayt̂ ar tuch goods wwe A should Ray* toon discharged bom Ma i trail. 

11 In tto eve* o* M extent rtonger dsmago. a drseswi befo* A after Mo t omnwnt tme* A Mo voyage *sutorn k we any cause wtorvo 0-r wtortor due to neghgento A not. to wt«\ * to ttoconteguenco A which. Me Carrier * not rotponub*. by Sraiuw. comtaci A Aharw ta. It* goodt Shipper. Consignee a Ownw A Mo goodt ttorf tur—LjlP wrth Mo Can*• m gww 1 Overage to Me payment A any secnhcet to— A ••oanset A a genwal -wage nam* Mai may be made A k wH atow*H pay tahraga and spec* charg- mcunod « rntpoct A MO 
p>«"toforftod accordmq to Ye*.*w— Rutoa. 1950 Adprskmenrs thai be prepemd at such owl — that be letoctod by Ito Ceinar Such rteposrf at tr* C AHA or tot Agents may doom turf*** tocover the attimated rnmrtbutioo A tto goods or* «* loocwl rhw— thereon than. 4 tog-erf. be pa* to Mo Cwnor A h*4*a-a——to to Mo dfbvery A tto floods Should salvage tor»»M toSS— cargo by any *!>w — stei A vessels belonging who— A m pad to A Chwrwerf by Mo some ownwship A Imo tueh salvage tory*—Mob bo pa* tor at fully as it ttoy had beon rend*rod by a v—I A voaaa* aabiato Ito propwly A drfto** owvswships w Unas. ^ 

14. >f Ito vattA con*t into coMitron with arwMA «Mp - 4 fituR 
ot ito r*giigt net A Ma othw th* and any act. —gtoct A dAaAt A Ma mamai. pit* A ito toman* A Ma Can— m Mo -manun A ^ * canwdto*-trndw witt mdenuuly Ma Cam* agar—t aa tow A habrfrty to Ma ou*r A non • carrymg th* A tor Owne* m ao tar — —ch fott A tommy 
repr—em tot* A. w damage to A any alarm whertoevw A Mo Own* A ihe sard goodt. pa* A payable by Me other A non-cerryma Avo w tor Ownert to ito Own* A ito aa* goods and Ml off focPugad a racovwad to Ito ortor w non<a.rymg sh* A t*. Owners - — A Mo* clevttegemtl too carfymq vessel w Comer ThafotagawgAu.it*— wto* Mo Owners. Opemers — mma m cha*o A a— oh*c* other Man a medtttottlb. Mo Wkd* Ifhps a otottcfi aa ti ItuN m wtpfct to a coOrsren a corned 

It. H tto totief rt not owned Company or In* by whom a— t< case --- « aapaen to ito eo*iw>) o— g 



13. 

No. 5 

CONDITIONS, EXCEPTIONS AND PROVISIONS PRINTED In the Supreme 
ON BACK OF BILL OF LADING Court of New 

Zealand 

1. This Bill of Lading shall have effect (a) 
subject to the provisions of any legislation No. 5 
giving effect to the International Convention 
for the unification of certain rules relating Conditions, 
to Bills of Lading dated Brussels, 25th exceptions and 
August, 1924, or to similar effect which is provisions 

10 compulsorily applicable to the contract of printed on back 
carriage evidenced hereby and (b) where no of Bill of 
such legislation is applicable as if the Lading. 
Carriage of Goods by Sea Act 1924, of Great 
Britain and the Rules scheduled thereto 
applied hereto and were incorporated herein. 
Nothing herein contained shall be deemed to 
be a surrender by the Carrier of any of his 
rights or immunities or an increase of any 
of his responsibilities or liabilities under 

20 the provisions of the said legislation or Act 
and Rules (as the case may be) and the said 
provisions shall not (unless and to the extent 
that they are by law compulsorily applicable) 
apply to that portion of the contract 
evidenced by this Bill of Lading which relates 
to forwarding under Clause 4 hereof. If 
anything herein contained be inconsistent with 
or repugnant to the said provisions, it shall 
to the extent of such inconsistency or 

30 repugnance and no further be null and void. 

Nothing herein contained shall prevent 
the Carrier from claiming in the Courts of any 
Country the benefit of or derogate in any way 
from any statutory protection or limitation 
of liability afforded to Shipowner or Carrier 
by the laws of such Country or by the laws of 
the Country in which the goods were shipped. 
In this Bill of Lading "the vessel" means any 
vessel carrying the goods other than one by 

40 which the goods are forwarded under Clause 4. 

It is hereby expressly agreed that no 
servant or agent of the Carrier (including 
every independent contractor from time to 
time employed by the Carrier) shall in any 
circumstances whatsoever be under any liability 



14. 

In the Supreme whatsoever to the Shipper, Consignee or Owner 
Court of New of the goods or to any holder of this Bill of 
Zealand Lading for any loss or damage or delay of 

whatsoever kind arising or resulting directly 
or indirectly from any act neglect or default 

No. 5 on his part while acting in the course of or 
in connection with his employment and, without 

Conditions, prejudice to the generality of the foregoing 
exceptions and provisions in this Clause, every exemption, 
provisions limitation, condition and liberty herein con- 10 
printed on tained and every right, exemption from 
Lack of Bill liability, defence and immunity of whatsoever 
of Lading nature applicable to the Carrier or to which 

the Carrier is entitled hereunder shall also 
-r continued be available and shall extend to protect every 

such servant or agent of the Carrier acting 
as aforesaid and for the purpose of all the 
foregoing provisions of this Clause the Carrier 
is or shall be deemed to be acting as agent 
or trustee on behalf of and for the benefit 20 
of all persons who are or might be his servants 
or agents from time to time (including 
independent contractors as aforesaid) and all 
such persons shall to this extent be or be 
deemed to be parties to the contract in or 
evidenced by this Bill of Lading. 

2. (a) Neither the Carrier, his agents, 
servants nor the vessel shall be liable for any 
loss, detention or damage of or to the goods 
howsoever caused while in the custody of the 30 
Carrier, his agents or servants prior to 
loading on or subsequent to discharge from the 
vessel even though such loss, detention or 
damage be caused by the negligence of the 
Carrier, his agents or servants or other 
persons for whom the Carrier is responsible, 
or by the unseaworthiness or unfitness of 
any ship, craft or conveyance at the time the 
goods are placed therein or at any time 
thereafter, and even though the goods are in 40 
the custody of the Carrier, his agents or 
servants as warehousemen or otherwise howso-
ever, and the goods prior to loading or 
subsequent to discharge as aforesaid are at 
the sole risk of the Owner of the goods. 

(b) (i) In respect of goods which in 
this Bill of Lading are stated as being 
carried on deck and are so carried, the Carrier 
whether in his capacity as Carrier or otherwise 
shall not be liable for any loss, damage or 50 
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delay whatsoever and wheresoever arising and 
even though caused by the negligence of the 
Carrier, his agents or servants or by the 
unseaworthiness or unfitness at any time of 
the vessel or of any ship, craft, conveyance 
or place, 

(ii) Livestock are kept and 
carried at the sole risk of the owner thereof 
and the Carrier shall be under no liability 

10 for any injury, death or delay whatsoever 
and wheresoever arising and even though 
caused or contributed to by the act, neglect 
or default of the Carrier, or by unseaworth-
iness or unfitness of any vessel, craft, 
conveyance or place existing at any time. 
In the event of any livestock being likely, 
in the sole discretion of the Master, to be 
dangerous or injurious to the lives or 
health of any other livestock or of any 

20 person on board, such livestock may upon the 
Master's order be destroyed and thrown 
overboard without liability to the Carrier. 
The owner of the livestock shall indemnify 
the Carrier against the cost of providing 
forage required for any period during which 
the carriage or custody of the livestock is 
delayed for any reason whatsoever, and for 
the cost of all veterinary service on the 
voyage. 

30 The Carrier shall not be responsible for 
injury, death, destruction or delay of or to the 
livestock arising directly or indirectly from 
compliance with quarantine regulations or the 
regulations, orders or directions of any 
Authority of any country, and in the event 
of quarantine or the intervention of any 
such Authority the livestock may be discharged 
into any depot hulk or sanitary or other 
vessel or craft or place as required for the 

40 prompt despatch of the vessel. If any 
Authority refuses to allow the vessel transit 
through waters controlled by that Authority 
the livestock may, on the Master's orders, 
be killed and thrown overboard in order to 
secure the vessel's passage through those 
waters and without any liability attaching 
to the Carrier. All expenses whatsoever and 
wheresoever incurred in complying with any 
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of the said regulations, orders or directions 
or in destruction of the livestock shall 
be borne by the owner of the livestock. 

3. (a) The vessel is at liberty to 
proceed by any route to proceed to return 
to and stay at any port or ports what-
soever (including the loading part) in 
any order in or out of thexixoute or in 
a contrary direction to or beyond the port 
of discharge once or oftener for taking 10 
on board bunkers or supplies or loading 
or discharging cargo or embarking or 
disembarking passengers whether in con-
nection with the present or prior or 
subsequent voyage or for any other purpose 
whatsoever and after arrival at the port 
of discharge herein provided to leave 
such port and with the like liberties 
as aforesaid to return to and discharge 
the said cargo at such port. The 20 
exercise of any liberty in this clause 
shall form part of the agreed voyage. 

(b) The vessel may sail with or 
without pilots and may adjust compasses 
and make trial trips with or without cargo 
on board and may tow and be towed and tow 
and assist vessels or aircraft in all 
situations, and may put into and remain 
at or delay sailing from any port or ports 
for repairing or dry docking with or 30 
without cargo on board or for any other 
purpose whatsoever should circumstances 
in the opinion of the Carrier, Master or 
Agents render this desirable all as part 
of the agreed voyage. 

(c) The Carrier may carry the goods 
to or from the vessel in any ship, craft 
or land conveyance, and the Carrier shall 
not be liable for any loss of or damage 
or delay to the goods while in such ship, 40 
craft or land conveyance even though 
caused by negligence of the Carrier, his 
agents or servants or by the unseaworth-
iness or unfitness of any such ship, craft 
or land conveyance or otherwise howsoever. 

(d) The goods or part thereof may be 
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carried by the named or other vessels, 
whether belonging to the Line or others, 
and should circumstances in the opinion of 
the Carrier, Master or Agent render trans-
shipment desirable or expedient may be 
transhipped at any port or ports, place or 
places whatsoever, and while in course of 
transhipment may be placed or stored in 
craft or ashore and may be re-shipped or 
forwarded or returned by land and/or water 
and/or air at Carrier's option and expense, 
all as part of the contract voyage and all 
the provisions of this Bill of Lading 
shall continue to apply. 
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(e) In the event of the blockade or 
interdict of the port of discharge or if 
the entering of such port or discharging 
or handling (or continuance of discharging 
or handling) of cargo in such port shall be 

20 prohibited or prevented or likely to be 
delayed by ice, weather, blockade, 
interdict, quarantine, strikes, lockouts 
or labour troubles existing or anticipated 
(whether the Carrier or his servants or 
agents are or are likely to be parties 
thereto or not) or congestion arising 
therefrom, civil commotion, riot, epidemic, 
fever or other illness, or any disturbances 
or any other cause whatsoever beyond the 

30 Carrier's control, or shall be considered by 
the Carrier, Master or Agents (whose 
decision shall be absolute and binding on 
all parties) to be unsafe or likely to 
prejudice the interests of the vessel 
(including her future engagements) or her 
cargo whether by delay or otherwise 
howsoever, then the goods may at the 
Carrier's option be landed or put into 
lighters there or at such other port or 

40 place as the Carrier, Master or Agents 
shall in his or their absolute discretion 
select and there discharged, or they may 
be carried back in the same vessel to the 
country of shipment and either discharged 
there or returned (subject to the fore-
going options if any of the foregoing 
events should recur) to the first-mentioned 
port of discharge and there discharged all 
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as part of the agreed voyage, and until the 
goods are discharged as aforesaid all the 
provisions of this Bill of Lading shall 
continue to apply. In the case of a strike 
or lock-out at any intermediate port on 
either the original voyage or return 
voyage from the country of shipment 
preventing the sailing of the vessel when 
ready to proceed to the port of discharge, 
the Carrier may discharge the goods at the 10 
intermediate port. The Carrier is hereby 
expressly permitted to discharge at any such 
port whether intermediate or otherwise as 
aforesaid notwithstanding that such 
discharge would delay, defeat or frustrate 
in whole or in part the object for which 
the goods were shipped. In any case where 
discharge is effected under provision of 
this clause the Carrier's responsibility 
shall cease on such discharge the goods 20 
being thereafter at the risk of the Owner 
of the goods, and such discharge shall, 
notwithstanding anything contained in this 
Bill of Lading, constitute due delivery 
of the goods under this Bill of Lading, 
and the Holder of the Bill of Lading, 
the Owner of the goods and the Consignee 
shall be jointly and severally liable for 
all charges and expenses incurred in 
consequence of such discharge, the Carrier, 30 
Master and Agents acting solely as agents 
of the Consignee and/or Owner of the goods 
after completion of discharge. The Carrier 
will so far as practicable give immediate 
notice of such discharge to the Consignee 
of the goods, if known, but shall incur no 
liability for failure so to do. 

(f) The vessel may carry cargo of 
all kinds, dangerous or otherwise. The 
goods may be stowed in poop, forecastle, 
deck house, shelter deck, passenger space 
or any covered in space commonly used in 
the trade for the carriage of goods, and 
unless stated as being carried on deck such 
goods shall be deemed for all purposes 
(including general average) to be stowed 
under deck, and all the provisions of this 
Bill of Lading shall apply thereto. 

40 
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(g) In the event of the imminence or 
existence of any of the following:- War 
between any nations or civil war, prohibition 
restriction or control by any Government 
of intercourse, commercial or otherwise, 
with any country from at or to which the 
vessel normally proceeds or calls; 
control or direction by any Government 
or other Authority of the use or 

10 movements of the vessel or the insulated 
or other space in the vessel; the Carrier 
and/or his Agents and/or the Master if he 
or they consider that the vessel or her 
Master, Officers, Crew, Passengers or any 
of them or cargo or any part thereof will 
be subject to loss, damage, injury, 
detention or delay in consequence of the 
said war, civil war, prohibition, restriction 
control or direction, may at any time 

20 before or after the commencement of the 
voyage alter or vary or depart from the 
proposed or advertised or agreed or 
customary route or voyage and/or delay or 
detain the vessel and/or discharge the 
cargo (for delivery or storage or tranship-
ment) at or off any port or ports place or 
places without being liable for any loss 
or damage whatsoever directly or indirectly 
sustained by the Owner of the goods. If 

30 and when the goods are so discharged at 
such port or ports, place or places, they 
shall be landed or put into craft or vessels 
at the expense and risk of the Owner of 
the goods and the Carrier's responsibility 
shall cease on discharge, the Carrier, 
Master or Agents giving notice of such 
discharge to the Consignee of the goods 
so far as he is known. The vessel in 
addition to any liberties expressed or implied 

40 herein, shall have liberty to comply with 
any orders or directions as to departure, 
arrival, route, voyage, ports of call, 
delay, detention, discharge (for delivery 
or storage or transhipment) or otherwise 
howsoever given by any Government or any 
Department thereof, or any person acting 
or purporting to act with the authority 
of any Government or of any Department 
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thereof or by any Carmittee or person having 
under the terms of the War Risks Insurance on the 
vessel the right to give such orders or 
directions, and if by reason of or in 
compliance with any such orders or directions 
or by reason of the exercise by the Carrier 
of any other liberty mentioned in this 
clause anything is done or is not done the 
same shall be within this contract. 
Discharge under any liberty mentioned in 
this clause shall notwithstanding anything 
contained in the Bill of Lading constitute 
due delivery of the goods under this Bill 
of Lading and the Owner and/or Consignee of 
the goods shall bear and pay all charges 
and expenses resulting from such discharge 
and the full freight stipulated herein if 
not prepaid shall on such discharge become 
immediately due and payable by the Owner 
and/or Consignee of the goods, and if 
freight has been prepaid the Carrier shall 
be entitled to retain the same. The vessel 
is free to carry contraband, explosives, 
munitions or warlike stores, and may sail 
armed or unarmed. 

10 

20 

4. If this Bill of Lading has stamped upon 
it a transhipment clause providing for the 
goods to be transhipped at a port or place 
in Australia/New Zealand and to be forwarded 
thence the Carrier shall be under no 30 
obligation himself to deliver the goods at 
the port or place of delivery, but on 
arrival of the vessel at the named port of 
transhipment or at such other port or place 
which the Carrier may elect as the port or 
place of transhipment the Carrier shall 
at his own expense (unless otherwise herein 
provided for) discharge and tranship or 
land or store the goods (either ashore or 
afloat) at such port or place and with all 40 
reasonable despatch forward them by sea or 
inland waterways or by land or by air by 
any route to the port or place of delivery. 
The Carrier has the right to forward in 
lots or parts. On discharge from the vessel 
at such port or place of transhipment the 
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Carrier's responsibility shall cease, and 
neither he nor the vessel shall be liable in 
any circumstances for any loss or detention 
of or damage to the goods howsoever caused 
occurring after such discharge. In 
respect of the carriage of goods from such 
port or place of transhipment to the port 
or place of delivery and of the storage, 
transport and transhipment of the goods 

10 while not on board the vessel, the Carrier 
acts as forwarding agent only, making a 
contract for such storage, transport, 
transhipment and on-carriage on the terms 
and subject to the provisions of the con-
tract in use by the person or on-carrier 
with whom such contract is made and not 
making any declaration of value unless 
expressly instructed by the Shipper and 
paying the expenses of such operations but 

20 incurring no responsibility as carrier or 
custodian of the goods or otherwise for 
any loss, damage or detention howsoever 
caused; in respect of such on-carriage the 
goods shall be subject to all the liberties 
(including the liberty to carry the goods 
on deck) conditions and exceptions of the 
on-carrier (by sea and/or inland waterways 
and/or land and/or air) or of any warehouse-
man, lighterman or others under their 

30 respective contracts with the Carrier. If 
for any cause whatsoever the goods shall 
be delayed at the port or place of 
transhipment beyond the period which would 
elapse before transhipment in normal 
circumstances, the storage and other charges 
upon the goods after the expiration of 
the normal period shall be borne by the 
Consignee or Owner of the goods. 

5. The freight payable as herein has been 
40 calculated and based upon the description 

and particulars of the goods declared by 
the Shipper to the Carrier. The Carrier 
shall be entitled to re-weigh or re-measure 
any goods and freight shall be paid on the 
excess weight or measurement (if any) so 
ascertained. The expense incident to re-
weighing or re-measuring shall be borne by 
the Carrier if the weights or measurements 
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as furnished by the Shipper are found to 
be correct, but otherwise such expenses 
shall be borne and paid by the Owner or 
Consignee of the goods. If the description 
or (in cases where the value has been 
stated) the value of the goods has been 
mis-stated by the Shipper, double the 
amount of such freight shall be paid as 
liquidated damages by the Shipper, 
Consignee and/or Owner of the goods as 
would have been charged if the goods had 
been accurately described and valued, 
and a certificate signed by the Carrier 
or his Agents shall be conclusive evidence 
of the amount that would have been so 
charged. 

6. The Shipper, Consignee and/or Owner 
of the goods shall bear and pay the cost 
of labour and material for mending, bailing 
bagging, packing, cooperage and repairs 
to and renewals of packages, boxes, crates, 
wrappers, bales, bags or barrels resulting 
from insufficiency of packing or from 
excepted perils. 

7. The Carrier shall have a lien over the 
goods, and the right to sell the same by 
public auction or otherwise for all freight 
primage, charges (including additional 
freight or double freight and/or expenses 
under Clause 6 payable on corrected weight 
or measurement), demurrage, damages for 
detention, and for all payments made and 
liabilities incurred in respect of charges, 
expenditure, damages (including damage to 
the vessel or other cargo), costs and 
expenses (including the costs and expenses 
of exercising such lien and of such sale), 
and for the interest (if any) payable 
which under this Bill of Lading are to be 
borne and paid by the Shipper, Consignee 
or Endorsee of the Bill of Lading, or 
Receiver of the goods. If on a sale of 
the goods the proceeds fail to cover the 
amount for which the Carrier has a lien 
on the goods and the costs and expenses of 
exercising such lien and of the sale, the 
Carrier shall be entitled to recover the 
difference from the Shipper, Consignee and/ 
or the Owner of the Goods. 
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8. (a) Delivery of the goods shall 
be taken immediately the vessel is ready 
to discharge, berthed or not berthed, 
and continuously as fast as vessel can 
deliver, and the Carrier shall be at 
liberty to discharge continuously day 
and night, Sundays and holidays included, 
on to quay or into craft all extra 
expense to be for account of the Consignee, 

10 the Owner of the goods and the Holder of 
the Bill of Lading jointly and severally. 
The Carrier shall be under no liability 
to notify the Consignee or any other 
party of the arrival of the goods, 
notwithstanding any custom of the port to 
the contrary or any written request in 
this Bill of Lading or otherwise. If 
the Consignee, the Owner of the goods 
or the Holder of the Bill of Lading requires 

20 delivery before or after usual hours he 
shall pay on demand any extra expense 
incurred. 

In the Supreme 
Court of New 

Zealand 

No. 5 
Conditions, 
exceptions and 
provisions 
printed on 
back of Bill 
of Lading 

- continued 

(b) If delivery is not taken as 
aforesaid the Shipper, the Consignee, the 
Owner of the goods and the Holder of the 
Bill of Lading shall be jointly and 
severally liable to pay the Carrier by 
way of liquidated damages, a sum calculated 
at the rate of ls.6d. sterling per gross 

30 register ton of the vessel's tonnage 
for each day or part of a day during which 
there is delay in taking delivery and such 
damages shall be due daily and payable on 
demand. Also the Carrier may at his 
option and at the expense of the goods 
discharge all or any part of the goods 
and/or sort and/or stack and/or store them 
in shed store or craft or land conveyance 
subject to the Carrier's lien and to the 

40 provisions of Clause 2 hereof and without 
prejudice to the Carrier's right to the 
said damages for any periods prior to such 
discharge. The Carrier in addition to his 
other rights under this paragraph may shift, 
re-stow, land and re-ship any goods which 
in the opinion of the Carrier are delaying 
the prompt discharge of other goods and 
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the expense of so doing and of labour 
standing by on ship and/or quay and any 
other expenses incurred by the Carrier 
during the period of delay in the reception 
of any goods, shall be due and payable 
on demand by the Consignee, the Owner of 
the goods and the Holder of the Bill of 
Lading jointly and severally and the 
Carrier's decision regarding the amount 
of such expenses shall be conclusive. 10 

(c) The current landing overside 
and/or reception charges, including 
lighterage if any and also the current 
charges for sorting and stacking cargo 
on wharf or in shed shall be for account 
of the goods notwithstanding any custom 
of the port to the contrary. The Shipper, 
the Consignee the Owners of the goods and 
the Holder of the Bill of Lading shall 
jointly and severally indemnify the Carrier 20 
against all loss, liability or expense 
caused owing to Customs, Consular or other 
regulations not being complied with or 
to Customs permit and/or other necessary 
papers not being lodged within twenty 
four hours after vessel's entry at the 
Customs or when required or to importation 
of the goods being prohibited and the 
Carrier shall be at liberty to return the 
goods to the port of shipment or to 30 
discharge them at any other port and 
such discharge shall constitute due delivery 
under this Bill of Lading, and in either 
case at the expense of the Shipper, the 
Consignee, the Owner of the goods and the 
Holder of the Bill of Lading, who shall be 
liable jointly and severally for all 
charges, freights and forwarding expenses 
thereon and the Carrier shall have a lien 
on the goods for all such loss, liability, 40 
expense, charges, freights and forwarding 
expenses. 

9. Where under any Statute or Regulation 
at the port of discharge goods carried 
hereunder are delivered to a licensed 
wharfinger as custodian or bailee thereof 
whether as agent of the Carrier or otherwise, 
the Shipper, Consignee and/or Owner of the 
said goods shall not make against the 
wharfinger aforesaid whether as custodian, 50 
bailee, agent or otherwise any claim 
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howsoever arising (a) in the case of goods Zealand 
the value of which is declared in the 
Bill of Lading and for which freight is paid 
on an ad valorem basis for an amount No. 5 
exceeding the declared value, or (b) in 
the case of other goods, for an amount conditions, 
exceeding 6100 per package or unit. Further exceptions and 
the Shipper, Consignee and/or Owner provisions 
aforesaid shall indemnify the Carrier printed on 

10 against all or any liability whatsoever to back of Bill 
the said wharfinger arising by reason of of Lading 
any such claim having been made or satisfied, 
including liability arising from any - continued 
express indemnity in respect of such claims 
given by the Carrier to such licensed 
wharfinger. 

10. The Carrier and his Agents shall have 
the right of nominating the berth or berths 
for loading and discharging at all ports 

20 and places whatsoever, any custom to the 
contrary notwithstanding. 
11. The Carrier will not be accountable 
for goods of any description beyond 6100 
in respect of any one package or unit unless 
the value thereof shall have been stated in 
writing both on the Broker's Order which 
must be obtained before shipment and on the 
Shipping Note presented on shipment and 
extra freight agreed upon and paid and 

30 Bills of Lading signed with a declaration 
of the nature and value of the goods 
appearing thereon. When the value is 
declared and extra freight agreed as 
aforesaid the Carrier's liability shall 
not exceed such value or pro rata on that 
basis in the event of partial loss or 
damage. 

12. In the event of the Carrier being 
liable for damage to or loss of any goods 

40 carried by the vessel, all claims in 
respect of such loss or damage shall be 
deemed to be waived unless notice of 
claim is made in writing to the Carrier 
or his Agents at the final port of discharge 
of the goods in respect of which the claim 
is made within three days after such goods 
were or should have been discharged from the 
vessel. 



In the Supreme 
Court of New 

, Zealand 

No. 5 

Conditions, 
exceptions and 
provisions 
printed on 
back of Bill 
of Lading 

- continued 

26. 

13. In the event of accident, danger, 
damage, or disaster, before or after the 
commencement of the voyage, resulting from 
any cause whatsoever, whether due to 
negligence or not, for which or for the 
consequence of which the Carrier is not 
responsible by Statute, contract or other-
wise, the goods, Shipper, Consignee or 
Owner of the goods shall contribute with 
the Carrier in general average to the io 
payment of any sacrifices, losses, or 
expenses of a general average nature 
that may be made or incurred, and shall 
pay salvage and special charges incurred 
in respect of the goods. 

General average shall be adjusted according 
to York-Antwerp Rules, 1950. Adjustments 
shall be prepared at such port as shall 
be selected by the Carrier. Such deposit 
as the Carrier or his Agents may deem 20 
sufficient to cover the estimated contri-
bution of the goods and any special charges 
thereon shall, if required, be paid to 
the Carrier or his Agents previously to 
the delivery of the goods. Should salvage 
services be rendered to the cargo by 
any other vessel or vessels belonging 
wholly or in part to or chartered by the 
same ownership or Line, such salvage 
services shall be paid for as fully as 30 
if they had been rendered by a vessel or 
vessels entirely the property of different 
ownerships or Lines. 

14. If the vessel comes into collision 
with another ship as a result of the 
negligence of the other ship and any act, 
neglect or default of the master, mariner, 
pilot or the servants of the Carrier in 
the navigation or in the management of the 
vessel the Owner of the goods carried 40 
hereunder will indemnify the Carrier 
against all loss or liability to the other 
or non-carrying ship or her Owners in so 
far as such loss or liability represent 
loss of or damage to or any claim whatsoever 
of the Owner of the said goods, paid or 
payable by the other or non-carrying ship 
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or her Owners to the Owner of the said goods Zealand 
and set off, recouped or recovered by the other 
or non-carrying ship or her Owners as 
part of their claim against the carrying No. 5 
vessel or Carrier. The foregoing provisions 
shall also ^pply where the Owners, conditions, 
Operators or those in charge of any ship exceptions and 
or ships or objects other than or in provisions 
addition to the colliding ships or objects printed on 
are at fault in respect to a collision or back of Bill 
contact. of Lading 

20 

15. If the vessel is not owned by or 
chartered by demise to the Company or 
Line by whom this Bill of Lading is issued 
(as may be the case notwithstanding 
anything that appears to the contrary) this 
Bill of Lading shall take effect only as 
a contract with the Owner or Demise Charter 
as the case may be as Principal made 
through the agency of the said Company or 
Line who act as Agents only and shall be 
under no personal liability whatsoever in 
respect thereof. 

- continued 

16. The contract evidenced by this Bill 
of Lading shall be governed by the law of 
England. 

No. 6 

NOTES OF EVIDENCE TAKEN BEFORE In the Supreme 
BEATTIE J. Court of New 

Zealand 
30 MR. EICHELBAUM OPENS AND CALLS; 

Graeme Webster Morton: No. 6 

I am the Secretary of the New Zealand Defendant's 
Shipping Company Limited. I shall shortly evidence 
read a prepared statement which I 
identify as a statement I assisted to Graeme Webster 
prepare and which I approved. I confirm Morton 
that. (Witness reads statement of 
evidence on behalf of The New Zealand Examination 
Shipping Company Limited, Nos. 1 to 6 

40 printed at pp. 9 and 10 of this Record). 
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I confirm that that statement is a correct 
statement of the position. Annexed to 
the original of the statement is the Bill 
of Lading which is in issue in this case. 
For purposes of identification I have 
written on that that this is the Bill of 
Lading referred to in my statement. 

Examination 
- continued 

Cross-
examination 

TUOHY XXD; 

Mr. Morton, the New Zealand Shipping Company 
itself would occasionally employ other 10 
stevedores, would it not, for unloading 
its ships? Not since 1950 or 1951. Up to 
that stage we did have contracting stevedores 
at certain of the smaller ports but cer-
tainly from 1950 onwards until this date 
here, we had our own stevedoring department 
at all ports. Did you make use of 
stevedoring facilities provided by the 
Harbour Board at Wellington? Yes. We 
must have used Harbour Board cranes, but, 20 
primarily, it would be stevedores' or 
ship's gear. And you had a contract with 
the Harbour Board whereby they were to 
provide crane drivers at certain times? 
Yes. And they were employed by you for 
that purpose? I think they would be 
employed by the Harbour Board. They would 
continue to be Harbour Board employees. 
But you would pay the Harbour Board for 
the use of these men? Oh yes, in that 30 
respect, yes. So that they would, in fact, 
be carrying out a further sub-contract 
with you as part of your general stevedoring 
contracts for unloading ships? Yes. Now, 
would you also agree that the cargo on 
board the Eurymedon, including this drill, 
could in some circumstances be unloaded 
at a port other than Wellington, under the 
control of your Company? Yes. For example, 
if the ship had called into Ceylon and 40 
was unable to go somewhere else, it would 
have been unloaded at Ceylon, and, say, 
Colombo, by stevedores? Yes. Can you 
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29. 

explain one further thing - the "Received" 
stamp on the Bill of Lading: was that 
put on by your office when it received the 
Bill of Lading on behalf of the Carrier -
of the ship? It was a ship's document, 
wasn't it? Yes. Here again, I cannot 
answer wholely accurately myself. I would 
have'imagined it might have applied when 
the Bill was presented by the consignee and 
there was a delivery order issued against 
the cargo. It would be possible for me to 
ask the gentleman in the back of the 
Court if that was so. What I am asking 
is this - it was not put on as part of 
your stevedoring operations? Oh no, no. 
That would have been applied when the 
goods were surrendered - to pick up the 
goods? Yes. 

In the Supreme 
Court of New 
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Graeme Webster 
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EICHELBAUM RXD: 

20 No questions. Re-examination 

No. 7 

30 

JUDGMENT OF BEATTIE J. 

Action for damages in connection with 
the unloading of a machine from a ship -
treated as a test case as to the efficacy 
of a particular clause in a Bill of Lading 
in common use in the British/New Zealand 
shipping trade. 

After the parties furnished the Court 
with a statement of agreed facts, some 
brief evidence was called, negligence was 
admitted and accordingly it was appropriate 
that the defendant should be called upon 
first in the argument. 
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On or about 5 June 1964 an Ajax A.J.4 
Radial Drilling Machine sufficiently 
packed and crated and consigned to the 
order of the plaintiff at Wellington, was 
received on board the ship EURYMEDON 

40 at the Port of Liverpool in England, pursuant 
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to the terms of a certain Bill of Lading 
No. 1262 dated 5 June 1964, issued by Dowie 
& Marwood Limited as agents for the Federal 
Steam Navigation Company Limited (herein-
after called "the carrier"). Prior to 14 
August 1964 the plaintiff became the holder 
of the Bill or Lading and the property in 
the machine passed to the plaintiff. The 
machine was packed in one package, but its 
value was not stated in writing, either on 
the Broker's Order or the Shipping Note, 
nor did any declaration of the nature and 
value of the goods appear on the Bill. No 
extra freight was agreed upon or paid. The 
carrier was the charterer of the EURYMEDON. 
On arrival of the ship at the Port of 
Wellington on or about 14 August 1964, the 
defendant carried out the work of unloading 
the machine, but during the course of that 
unloading the machine was dropped and 
damaged as the result of negligence on the 
part of the defendant, its servants or 
employees. The cost of repairing the 
machine amounted to $1,760-00. 

10 

20 

Clause 1 of the Bill of Lading provided, 
inter alia, as followss-

"It is hereby expressly agreed that 
no servant or agent of the Carrier 
(including every independent contractor 
from time to time employed by the 30 
Carrier) shall in any circumstances 
whatsoever be under any liability 
whatsoever to the Shipper, Consignee 
or Owner of the goods or to any 
holder of this Bill of Lading for 
any loss, damage or delay of whatsoever 
kind arising or resulting directly 
or indirectly from any act, neglect 
or default on his part while acting 
in the course of or in connection 40 
with his employment and, without 
prejudice to the generality of the 
foregoing provisions in this Clause, 
every exemption, limitation, 
condition and liberty herein contained 
and every right, exemption from 
liability, defence and immunity of 
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10 

whatsoever nature applicable to the 
carrier or to which the Carrier is 
entitled hereunder shall also be 
available and shall extend to protect 
every such servant or agent of the 
Carrier acting as aforesaid and for 
the purpose of all the foregoing 
provisions of this Clause the Carrier 
is or shall be deemed to be acting 
as agent or trustee on behalf of and 
for the benefit of all persons who 
are or might be his servants or 
agents from time to time (including 
independent contractors as aforesaid) 
and all such persons shall to this 
extent be or be deemed to be parties 
to the contract in or evidenced by 
this Bill of Lading ..." 
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20 
Clause 11 of the Bill of Lading provided as 
follows: 

"11. The Carrier will not be accountable 
for goods of any description beyond 
6100 in respect of any one package or 
unit unless the value thereof shall 
have been stated in writing both on 
the Broker's Order which must be 
obtained before shipment, and on the 
Shipping Note presented on shipment 
and extra freight agreed upon and 

30 paid, and Bills of Lading signed with 
a declaration of the nature and value 
of the goods appearing thereon. When 
the value is declared and extra freight 
agreed as aforesaid, the Carrier's 
liability shall not exceed such value, 
or pro rata on that, basis in the event 
of partial loss or damage ..." 

The parties are agreed that the Bill of 
Lading had effect as if the Carriage of Goods 

40 by Sea Act 1924 of Great Britain, and the 
Rules scheduled thereto, applied to it and 
were incorporated therein. Article III, 
Rule 6 of such Rules provides (inter alia): 

"In any event the carrier and the 
ship shall be discharged from all 
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liability in respect of loss or 
damage unless suit is brought within 
one year after delivery of the goods 
or the date when the goods should 
have been delivered." 

The Writ in this action was not issued 
within the period of one year after delivery 
of the machine to the plaintiff. 

If the plaintiff, as Consignee, so 
wished (subject to the time limitation lo 
question), then it was entitled to claim 
and recover $200 from the ship, that is, the 
shipowner or charterer, the Federal 
Steam Navigation Company Limited. The 
$200 is the standard limitation under the 
Bills of Lading derived from the Hague 
Rules which had their genesis in Brussels 
by the Hague Convention of 25 August 
1924. It was, of course, open to the 
shipper to avoid that liability by 20 
declaring the value of the goods and 
paying extra freight. That was not done 
here. The limitations in Bills of Lading 
are internationally recognized by the 
Hague Rules. Endeavours have been made 
to avoid limitation by suing a person 
other than the carrier, viz., suing the 
party individually responsible for causing 
damage. Apparently the first case of 
this kind was Adler v. Dixon [1955] 1 Q.B. 30 
158, which was not a Bills of Lading case 
but a claim by a passenger for personal 
injury when mounting the gangway of a 
ship at a port of call. She brought an 
action for negligence against the master 
and boatswain of the ship. The conditions 
in the ticket precluded her suing the 
shipowner but it was held that the 
exclusions in the ticket did not extend 
to protect the master and boatswain. 40 
That case was followed in England by 
Scruttons Limited v. Midland Silicones 
Limited [1962] A.C. 446~! The facts from 
the headnote are: 

"By a Bill of Lading which incorporated 
the United States Carriage of Goods 
by Sea Act, 1935, and limited to $500 



33. 

(£179) per package the liability in the supreme 
of the carrier in the event of loss, court of New 
damage or delay, a drum containing Zealand 
chemicals was shipped from America 
to London. The appellants, who 
were stevedores engaged by the No. 7 
carrier, while- lowering the drum 
from an upper floor of a dock Reasons for 
transit shed on to a lorry, Judgment 

10 negligently dropped and damaged Beattie J. 
the drum when delivering it to the 
consignees in accordance with the 26 August 1971 
bill of lading, causing part (worth - continued 
£593) of its contents to be lost. 
The consignees, the respondents, 
sued the stevedores in tort claiming 
£593. The stevedores, relying on 
the bill of lading, claimed that 
their liability was limited to $500..." 

20 The House of Lords held that the stevedores 
were not entitled to rely on the limitation 
of liability contained in the Bill of 
Lading, since -

"(1) The word 'carrier' in the Act did 
not include a stevedore and there 
was thus nothing in the bill of 
lading which stated or even 
implied that the parties to it 
intended the limitation of 

30 liability to extend to stevedores. 

(2) The carrier did not contract as 
agent for the stevedores. 

(3) There was no implied contract 
to which the present parties were 
parties, that the stevedores 
should have the benefit of the 
immunity. 

(4) The stevedores were not bailees 
of the drum, whether sub, bald 

40 or simple. 

(5) It is a fundamental principle that 
only a person who is party to a 
contract can sue upon it, and a 
stranger to a contract cannot in 
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question with either of the contracting 
parties take advantage of provisions 
of the contract even where it is clear 
from the contract that some provision 
in it was intended to benefit him. 
There is no difference in principle 
between A promising B to pay C and 
A promising B that he will not claim 
that which C ought to pay to A." 

In the interim between these two cases, 
there had been others heard in Australia 
which went, first, in favour of the shipowner 
and then against it. These are analysed in 
Midland Silicone's case but none of these 
cases dealt with the point I am required to 
decide because the tickets and Bills of 
Lading in those cases did not endeavour to 
afford protection to agents and servants 
which the present Bill does. 

10 

Lord Denning described the Midland 20 
Silicone's case as the first case ever 
where the consignee sued a stevedore. In 
the present case the Bill of Lading contains 
a clause in a different form. Clause 1 
(supra) at its end contains the words "... 
be deemed to be parties to the contract 
in or evidenced by this Bill of Lading". 
This clause has two features absent from 
the Bill of Lading in the Midland Silicone's 
case or from the ticket in Adler's case in 30 
that, first, the clause specifically 
endeavours to confer an immunity on agents 
or servants of the carrier, and independent 
contractors are deemed to be in that 
category. Secondly, the clause is so 
framed as to endeavour to constitute a 
contract made by the carrier on behalf 
of its agents or servants, known in the 
trade following the Adler decision as "a 
Himalaya Clause". 40 

I should mention that it is agreed 
that the Bill of Lading has effect, according 
to the laws of England, and the Hague 
Convention applies to that situation. 

There is an affirmative defence that 
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^ thb defendant,an, .independent contractor 
employed by the"carrier, and the Bill of 
Lading is pleaded ,as to Clause 1 above. 
The , second defence raises ;.£hee$200 
ilimrfeatiiori while Jhe^thirdc^efence pleads 
^the Lbi^eIipib.a,tion. ;,;Howeyer,rcit is clear 
tb me' ,̂ hat̂ , the':defendant musbafirst show 

- ;It is 
T1 bejeonferred by 
'. the, Ei 11 of iiadl-ng because jthei time 
. limitation .arises .•-under,vthe> .-Hague'.'Rules 
" which-, 'ip.i'̂ jirn̂ v are; bade 'applicable'.-by 
rtheVBill' of' Lading., £! Consequently,; thfe 
validity of the[ t;ime; .defence is; dependent 
on what is the main issue - whether.' the 
defendant is entitled to exemptions and 
immunities., ̂ hiefe Clang;£;.l; of... the; Bill of 

/ Therefore, 
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the; 'j^'fein^ntVis.j.epi^ii.i^ to . the - <. . c 
immunities conferred by clause 1. If the 
answer is "Yes" the action fails because 
it is out of time. If it were not for the 
time factor then there would be room for 
a further issue, namely, whether this 
purported exemption from liability in 
Clause 1 overrides the Hague Rules. If, 
however, the Hague Rules apply, the 

30 plaintiff would be entitled to $200 as 
follows from Article III, Rule 8, of 
those Rules. The issue would then be whether 
the term "stevedore" came within the 
meaning of the word "carrier". The 
plaintiff, of course, says it is entitled 
to sue the stevedore in tort and is not 
limited by any of the above considerations 
and, if the time defence fails, all other 
defences must fail. 

40 The defendant called evidence from 
its Secretary. That evidence reveals that 
at all material times the Carrier was a 
wholly-owned subsidiary of the defendant. 
It had established a place of business in 
New Zealand but most of its functions in 
this country were carried out by the 
defendant as its agent. An arrangement 
was in force whereby the defendant 
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carried out all stevedoring work in Wellington 
in respect of ships owned or operated by 
the defendant or its associated companies, 
the carrier being one of such companies. All 
Bills of Lading used on behalf of the 
defendant and associated companies in 
respect of ordinary cargo carried on ships 
owned or operated by such companies from 
the United Kingdom to New Zealand contained 
a clause in terms of Clause 1 of the Bill io 
of Lading. 

In cases such as the present where 
it carried out the stevedoring work in 
respect of such cargo, the defendant 
company was therefore aware that the 
Bill of Lading contained provisions in 
the terms of Clause 1. In its capacity 
as agent for the carrier the defendant 
received the Bill of Lading in issue at 
Wellington on the 31st day of July 1964, 20 
as is evidenced by a "Received" stamp on 
the Bill. Under cross-examination, Mr. 
Morton would not agree that since 1950 or 1951 
the defendant had employed other stevedores 
for unloading its ships, although he 
agreed that the cargo on board the EURYMEDON 
could, in some circumstances, be unloaded 
at ports other than Wellington. 

Counsel for the defendant then 
submitted his main ground of argument, 30 
namely, that there is a contract between 
the plaintiff and defendant evidenced 
by Clause 1 of the Bill, the terms of 
which preclude recovery by the plaintiff 
because of the affirmative defences. I 
should mention that the direct dealings 
in this case were, of course, not between 
the plaintiff ^nd the defendant but 
between the shipper, AJAX Machine Tool 
Company Limited of England, and the 40 
carrier. 

Let me consider the plaintiff's position; 
The first step is the relationship between 
AJAX, the shipper, and the plaintiff. By 
s.13 of the Mercantile Law Act 1908, every 
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consignee of goods named in a Bill of 
Lading to whom the property and the goods 
therein mentioned passes on ... has 
transferred and invested in him all rights 
of action and is subject to the same 
liabilities in respect of the goods as 
if the contract contained in the Bill of 
Lading had been made with himself, Also, 
the Bill of Lading itself contains (at 

10 the end of the first page) the following 
wording; 

"In accepting this Bill of Lading 
the shipper, consignee and the 
owners of the goods and the holder 
of this Bill of Lading, agree to 
be bound by all of its conditions, 
exceptions and provisions whether 
written, printed, or stamped on 
the front or back hereof." 
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20 Although there could be scope for argument 
as to whether English or New Zealand law 
applies in this case, it seems to me 
our s.13 is almost in identical terms to 
s.l of the Bills of Lading Act (1855) U.K. 

The defendant's position: The starting 
point for the argument here is a dictum 
of Lord Reid's in the Midland Silicone's 
case (at p.474) where he said; 

"I can see a possibility of success 
30 of the agency argument if (first) 

the bill of lading makes it clear 
that the stevedore is intended to 
be protected by the provisions in 
it which limit liability, (secondly) 
the bill of lading makes it clear 
that the carrier, in addition to 
contracting for these provisions on 
his own behalf, is also contracting 
as agent for the stevedore that 

40 these provisions should apply to 
the stevedore, (thirdly) the 
carrier has authority from the 
stevedore to do that, or perhaps 
later ratification by the stevedore 
would suffice, and (fourthly) that 
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any difficulties about consideration 
moving from the stevedore were overcome. 
And then to affect the consignee it 
would be necessary to show that the 
provisions of the Bills of Lading Act 
1855, apply. 

But again there is nothing of 
that kind in the present case. I agree 
with your Lordships that "carrier" 
in the bill of lading does not include 10 
stevedore, and if that is so I can 
find nothing in the bill of lading 
which states or even implies that 
the parties to it intended the 
limitation of liability to extend 
to stevedores. Even if it could be 
said that reasonable men in the 
shoes of these parties would have 
agreed that the stevedores should 
have this benefit, that would not 20 
be enough to make this an implied 
term of the contract. And even if 
one could spell out of the bill 
of lading an intention to benefit 
the stevedore, there is certainly 
nothing to indicate that the carrier 
was contracting as agent for the 
stevedore in addition to contracting 
on his own behalf. So it appears to 
me that the agency argument must 30 
fail." 

Before me, Mr. Eichelbaum indicated 
that his client unashamedly follows Lord 
Reid's four points, submitting that the 
first requirement is met by Clause 1 of 
the Bill of Lading. He submitted that 
the second requirement is also met by 
Clause 1 which purports to do that. The 
third requirement, relating to authority 
or ratification embraced two alternatives 40 
in this case. First, it was argued that 
so far as an authority to contract as 
agent, that could be express or implied and, 
relying on the latter classification, 
there was reference to the passage in 
Bowstead on Agency (13th edn.) Article 
9, p.22s 
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"Agreement between principal and 
agent may be implied in a case where 
a reasonable man, examining the 
conduct and situation of both the 
parties, would conclude that one 
party had authorized the other to 
act as agent, and that the other 
had agreed so to act ..." 

The defendant relied on the evidence 
10 of the defendant's Secretary, Mr. Morton, 

that the carrier was its wholly-owned 
subsidiary and that the defendant carried 
out all stevedoring work in respect of 
ships owned or operated by itself or the 
carrier for some years. Also, the 
defendant was familiar with the use of 
the Bill of Lading containing Clause 1, 
and was aware that Bills of this type 
apply when carrying out work in respect 

20 of such cargo. It followed that the 
authority of the carrier to contract as 
agent for the defendant in this particular 
case could reasonably be implied. 
Alternatively, with regard to the aspect 
of ratification under the third requirement, 
Bowstead on Agency, Article 16, p.36, 
states that -

"Every act, whether lawful or unlawful 
which is capable of being done by 

30 means of an agent (except an act which 
is in its inception void) is capable 
of ratification by the person in whose 
name or on whose behalf it is done." 
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40 

Article 17 provides that -

"... it is necessary that he should 
have been in existence and capable 
of being ascertained at the time when 
the act was done, and competent at 
that time and at the time of 
ratification to be the principal of 
the person doing the acts but it 
is not necessary that he should be 
known, either personally or by name, 
to the person doing the act." 

Article 20 mentions that ratification may 
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be express or implied. Here, on the 
unchallenged facts, it is clear that the 
defendant was aware of the existing 
practice that the Bill of Lading contained 
the terms of Clause 1 and that in this 
particular case the defendant was specifically 
aware of those terms. 

The Bill of Lading passed through the 
defendant as at 31 July, that is, prior 
to it undertaking the unloading operation. 10 
Accordingly, it seems apparent that the 
defendant was aware (before it carried out 
the stevedoring work) of the terms of the 
Bill of Lading and, with that knowledge, 
there was implied ratification. In any 
event, it appears to me that because the 
defendant is relying on the terms of a 
contract, that per se can be regarded as 
a proper act of ratification. 

I turn to the fourth requirement - 20 
namely, consideration. What consideration 
was given by the Stevedoring Company (the 
defendant) in return for the contract which 
it obtained by clause 1 of the Bill of Lading? 
It was argued that there were two contracts 
relevant for consideration. The first is 
the stevedoring contract between the carrier 
and the defendant. Although the terms of 
that contract are not spelled out, this 
Court can infer that the defendant was 30 
obliged to unload goods, including those 
of the plaintiff, from the ship. The other 
contract between the plaintiff and the 
defendant, it was submitted, was one made 
through the agency of the carrier and 
evidenced by Clause 1 of the Bill which 
purports to relieve the defendant from 
liability. This, of course, is the operation 
of the Mercantile Law Act or the Bills of 
Lading Act making the plaintiff the 40 
successor of the shipper. It was argued 
that the consideration for this second 
contract is the performance by the defendant 
of part of the carrier's obligation - namely, 
the discharge of the plaintiff's goods 
at Wellington, this being the same 
obligation in both contracts. The question 
that arises, therefore, is whether either 
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consideration to support a new contract 
between that party and a new party. Three 
cases were cited as tending to support 
the view that this proposition is sound. 
The trilogy commences with Shadwell v. 
Shadwell (1860) 9 C.B. (U.S.) 159, where 
A wrote to B as follows: 

"I am glad to hear of your intending 26 August 1971 
marriage with E.N.; and, as I promised - continued 
to assist you at starting, I am happy 
to tell you that I will pay to you 
6150. yearly during my life and until 
your annual income derived from your 
profession of a Chancery barrister 
shall amount to 600 guineas. 

Your ever affectionate uncle, A." 

In the Court of Common Pleas, Erie C,J., and 
Keating J., held that the promise was 
binding and made upon good consideration. 
Byles J., decided that the letter was no 
more than one of kindness, creating no 
legal obligation. Skeete v. Silberberg 
(1894) 11 T.L.R. 491 was another marriage 
contract case where the decision in Shadwell 
was followed. Later, I shall refer to 
academic discussion on Shadwell and the 
other two cases, but it is interesting to 
observe that in 1968 in Jones v. Padavatton 
[1969] 2 All E.R. 616 at 621, Salmon L.J. said: 

"Counsel for the daughter has drawn 
our attention to two cases, in which 
it was, Shadwell v. Shadwell ((1860) 
9 C.B.N.S. 159), and Parker~v. Clark 
([1960] 1 All E.R. 93; [1960] 1 W.L.R. 
286). The former was a curious case. 
It was decided by Erie, C.J., and 
Keeting J., (Byles J., dissenting) 
on a pleading point, and depended 
largeiy on the true construction of a 
letter written by an uncle to his ' 
nephew. I confess that I should have 
decided it without hesitation in 
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accordance with the views of Byles, J. 
But this is of no consequence. 
Shadwell v. Shadwell laid down no 
principle of law relevant to what we 
have to decide? it merely illustrated 
what could never, I think, be 
seriously doubted, viz., that there 
may be circumstances in which arrange-
ments between close relatives are 
intended to have the force of law." 10 

In the next case, Scotson v. Pegg (1861) 6 
H. & N. 299; (158) E.R. 121) heard in the 
Court of Exchequer, A agreed to deliver coal 
to B on B's order. B ordered A to deliver 
the coal to C, who promised A to unload 
the coal. In an action by A to enforce 
C's promise, it was held that A's delivery 
was good consideration for C's promise 
although A was already bound by his contract 
with B to deliver the coal to C. Wilde B. 20 
put it this ways 

"I cannot see why such a promise 
should not be binding. Here, the 
defendant, who was a stranger to 
the original contract, indhced the 
plaintiffs to part with the cargo, 
which they might not otherwise have 
been willing to do, and the delivery 
of it to the defendant was a benefit 
to him." 30 

Examining this decision, it appears that C's 
promise was a new one made after the original 
contract for delivery of the coal. 

The third authority is Chichester and 
Wife v. Cobb (1866) 14 L.T.4I3I Here, the 
plaintiffs were engaged to be married. 
The defendant promised the female plaintiff 
he would pay her a sum of money "so soon 
as all pecuniary and other arrangements 
are made to constitute an unquestionable 40 
legal marriage". The promise was held 
binding but although the judgment of Blackburn 
J. asserts the sufficiency of consideration, 
no reasons were given, and as mentioned in 
Chitty on Contracts (23rd edn.) p.68, it 
is not clear whether the consideration for 
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10 

the premise was the lady's performance after 
her promise to marry her fiance, or the 
making of "pecuniary and other arrangements" 
There has been quite a spate of academic 
comment expressing dissatisfaction with 
these cases, but they seem to be accepted 
as authoritative. The whole point seems 
to turn on the fine distinction between 
executed and executory consideration. In 
their Law of Contract (3rd edn.), Cheshire 
& Fifoot (p.92 et seq) say these cases 
are not very satisfactory and claim that 
better: opinion would seem to rest all 
three cases upon the proof of executed 
consideration. The authors then writes 
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"... if this interpretation is 
correct, English judicial authority 
as far as it goes, is unanimous 
in holding that the performance 
of an outstanding contractual 

20 obligation is sufficient consideration 
for a promise from a new party." 

The authors then ask how far is this 
distinction between executory and executed 
consideration to be regarded as relevant? 
They conclude by referring to the paucity 
of modern litigation on the question, but 
apparently also accept as a matter of 
concrete lav/, that a promise of performance 
is equally valid. 

30 Sir Frederick Pollock in his book 
Principles of Contract (10th edn.) p.183, 
considered that the cases were wrongly 
decided and in an article by him in 17 
Law Quarterly Review, p.419, he expresses 
his concern about maintaining them as 
authoritative. However, in a Book Review 
under his initials in 22 Law Quarterly 
Review, p.323, Pollock may have undergone 
a change in attitude, for he writes? 

40 "At p.437 we read in Leake's own 
words 'a person may promise to a 
third party to do what he is 
already bound to do by contract 
with another; and such promise is 
a sufficient consideration to 
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support a new contract with the third 
party ..." In the present writer's 
opinion this is perfectly correct in 
principle, though much contraverted 
among learned persons and denied by 
Sir W. Anson and Professor Willeston.' 

We find Professor Goodhart writing in 72 
Law Quarterly Review, p.493s 

"... the performance of a duty to 
a third person can be regarded as 
furnishing adequate consideration 
without running the risk that the 
promises may bring improper 
pressure to bear in obtaining the 
promise. The promisor clearly 
obtains a benefit to which he 
was not previously entitled, so that 
there is every reason to hold that 
he should be bound to perform his 
own promise. On this point the 
English and American cases are in 
accord." 

10 

20 

In Chitty on Contracts (23rd ed.) 
p.68, the opinion is expressed that if 
Shadwell's case was correctly decided, it 
is certainly authority for the view that 
performance of a contractual duty owed to 
a third party is good consideration for a 
promise. 

The argument so far recorded proceeds 30 
on the basis that the alleged consideration 
was executed rather than executory, namely, 
the consideration was the performance 
by the defendant of part of the carrier's 
obligations. The Defendant contended that 
Clause 1 of the Bill of Lading is equivalent 
to saying that the shipper, and through it, 
subsequent holders of the Bill, will grant 
these exemptions to anyone who assists 
the carrier in the performance of this 40 
contract so that when the defendant 
carried out his work, it thereby accepted 
that offer and provided the consideration. 
It was claimed, however, that the same 
result would be reached if the consideration 



45. 

was executory. Pollock thought there 
were better reasons for applying the 
principle to executory consideration, and 
the same view was held by Holdsworth in A 
History of English Law (Vol. Ill, pp.40-41). 
Further support appears in an article by 
C. J. Hanson, on The Reform of Consideration 
54 Law Quarterly Review, p.237. 

The defendant further submitted that 
10 apart from the four requirements enunciated 

by Lord Reid, Lord Morris in his speech 
in Midland Silicone's case also considered 
a similar approach when (at p.495) he saids 

"If the United States Lines had been 
wishing to make or intending to make 
some contract as agents on behalf of 
the Stevedores, there was no reason 
why that could not have been so 
stated in the contract." 

20 The same Judge had earlier, in Adler v. 
Dickson (cit.sup.) at p.196, foreshadowed 
the use of a contract like this. Also, 
Carver: British Shipping Laws (Vol. 3) para. 
1487 states: 

"It is now usual to include in Bills 
of Lading an "Adler v. Dickson clause" 
by which exceptions are expressed 
to enure for the benefit of the 
carrier's servants or agents and 

30 the carrier is to be deemed to be 
contracting as agent on their behalf. 
Such a clause may be effectives that 
that question is an open one is 
recognized in the speeches in 
Midland Silicone's v. Scrutton's 
([1962] 2 W.L.R. 186) see particularly 
per Lord Reid." 

Finally on this topic, I refer to American 
and Canadian authorities. In Carle & 

40 Montanari Inc. v. American Export Lines Inc. 
[1968] 1 Lloyds L.R. 260, the United States 
District Court examined a Bill of Lading 
with a clause of a similar type to Clause 1 
here. The judgment decided that the parties 
to a Bill of Lading may extend a contractual 

In the Supreme 
Court of New 

Zealand 

NO. 7 

Reasons for 
Judgment 
Beattie J. 

26 August 1971 
- continued 



46. 

In the Supreme 
Court of New 
Zealand 

No. 7 

Reasons for 
Judgment 
Beattie J. 

26 August 1971 
- continued 

benefit to a third party by clearly expressing 
their intent to do so and the stevedores' 
liability was held to be limited. The 
judgment referred to Hard & Co. v. Krawill 
Machinery Corporation, 359 U.S. 297; 
[1959] 1 Lloyd's Rep. 305, where, however, 
the stevedore agreed to do its work with 
"unrestricted liability". As a matter of 
comity, particularly in shipping matters, 
I consider some attention should be paid 10 
to Carle's decision. Indeed, Viscount 
Simonds in Midland Silicones Limited, at 
p.471, said? 

"In the consideration of this case 
1 have not yet mentioned a matter 
of real importance. It is not 
surprising that the questions in 
issue in this case should have arisen 
in other jurisdictions where the common 
law is administered, and where the 20 
Hague Rules have been embodied in 
the Municipal law. It is (to put it 
no higher) very desirable that the 
same conclusions should be reached in 
whatever jurisdiction the question 
arises. It would be deplorable if 
the nations should, after protracted 
negotiations, reach agreement, as in 
the matter of the Hague Rules, and 
that their several courts should then 30 
disagree as to the meaning of what 
they appeared to agree upon: see 
Riverstone Meat Co. Pty. Ltd. v. 
Lancashire Shipping Co. Ltd. ([1961] 
A.C. 807) , and cases there cited. 
It is therefore gratifying to find 
that the Supreme Court of the United 
States in the recent case of Robert 
C. Hard & Co. Inc. v. Krawill Machinery 
Corporation ([1961] A.C. 807; [1961] 40 
2 W.L.R. 278) not only unanimously 
adopted the meaning of the word "carrier" 
in the relevant Act, which I invite 
your Lordships to adopt, but also 
expressed the view that the 
Elder, Dempster ([1924] A.C. 522) 
decision did notdecide what is claimed 
for it by the appellants." 
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In Canada, Pottier J., in Canadian General 
Electric Company Limited v. The "Lake 
Bosomtwe" [1969] 1 Lloyds L.R., 164, held 
that if the defendants were protected by 
their bill of lading, they contracted out 
by their stevedoring contract. On appeal 
([1970] 2 Lloyd's L.R., 81) the Canadian 
Supreme Court, applying Scrutton v. Midland 
Silicones held that the stevedores could 

10 not take advantage of any limitation of 
liability provisions in the Bills of 
Lading. It is difficult to find from 
the judgments whether the Bill of Lading 
was in the present form or as in the 
Midland Silicones' case. 

Cabot Corporation v. The "Mormacsan" 
[1969] 2 Lloyds L.R,, 638, was heard in a 
U.S.A. District Court. The Bill of Lading 
appears to be in an intermediate position 

20 between that in Midland Silicones and the 
present form. It stated (inter alia)s 

"In this Bill of Lading ... the 
word 'carrier' shall include the 
ship, her owner, operator, demise 
charterer, time charterer, master 
and any substituted carrier, whether 
acting as carrier or bailee, and all 
persons rendering services in 
connection with the performance of 

30 this contract ..." 

The stevedores damaged the plaintiff's cargo 
while officially attending to other cargo. 
It was held no immunity lay under the Bill 
of Lading! The Court did, however, accept 
the principle that protection could be 
obtained and mentioned that Carle's case 
(supra) had been affirmed on appeal. 

Leaving for a moment this main question 
of agency and consideration, I mention that 
the defendant submitted further arguments 
to the Court. The first had its basis in 
the speech of Lord Denning in Midland 
Silicones' case at p.488, in a 'volenti 
non fit injuria' situation but, although 
none of the other lav; lords referred to it, 
they must have been av?are of it, for (at 
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p.489) Lord Denning said: 

"I suppose, however, that I must be 
wrong about all this: because your 
Lordships, I believe take a different 
view." 

For my part, I adhere to the majority opinion. 

The second submission related to the 
decision in Elder, Dempster & Company Limited 
v. Paterson Zochonis & Company Limited [1924] 
A.C. 522. It decided that where there is a 
contract which contains an exemption clause, 
then servants or agents can take a benefit 
under it, whether the contract says so or 
not. However, that basis was rejected in 
Midland Silicones where some of the judgment 
refer to the obscurity of the ratio decidendi. 
I respectfully also do not follow that 
decision. 

10 

The defendant also advanced an alternative 
argument that consideration was unnecessary. 20 
Section 56 of The Lawcf Property Act (U.K.) 
1925 (20 Halsbury's Statutes - 2nd edn. -
Vol. 23, p.554) provides: 

"A person may take an immediate 
or other interest in land or other 
property, or the benefit of any 
condition, right of entry, covenant 
or argument over or respecting land 
or other property, although he may 
not be named as a party to the 30 
conveyance or other instrument." 

"Other property" is defined in s.205 as: 

"Including any thing in any action". 

Although this submission was not developed, 
I mention that in New Zealand there is a 
somewhat similar provision in s.7 of the 
Property Law Act 1952. 

The decision of the House of Lords in 
Beswick v. Beswick [1968] A.C. 58, indicates 
that s.56 should not have its scope 40 
extended to personalty as it was a con-
solidating statute not intended to alter 
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the law and the definition section was Zealand 
introduced by the qualification "unless the 
context otherwise requires". That 
submission fails. NO. 7 

Although counsel did not mention the Reasons for 
point, it might be possible to argue on the Judgment 
basis of the decision in Coulls v. Bagot's Beattie J. 
Executors & Trustee Company Ltd.(1967) A.L.R. 
385, where the High Court of Australia 26 August 1971 

10 decided that if a promise is given to joint - continued 
promisees, each of them can enforce the 
promise although only one of them supplies 
consideration. There is dictum to this 
effect in McEvoy v. Belfast Banking 
Corporation [1935] A.C. 24 at 43 and 52, but 
this dictum has been criticized as a 
departure from orthodoxy. Also, notwithstanding 
the defendant addressed no argument on the 
"trustee" situation in Clause 1 I record 

20 that counsel for the plaintiff in a holding 
submission claimed that even if the carrier 
could be deemed to be a trustee for a wider 
group of persons than it could be agent for, 
there were two basic problems submitted, 
first, the beneficiary could not directly 
enforce any "benefits" to which it may 
claim to be entitled against the plaintiff, 
and, secondly, this is not the type of 
situation where it could be said a trust 

30 is established, viz., a purported trust 
for exclusion of liability. 

Having now attempted to clear the decks 
of the ancillary arguments, I return to the 
main one, namely, does this Bill of Lading 
successfully prevent the consignee from 
suing the tortfeasor? 

Clause 1 of the Bill of Lading can 
be examined in two parts. The first part, 
down to "acting as aforesaid", contains 

40 a general exemption from liability for 
servants and agents of the carrier, while 
acting in the course of their employment. 
Prom there on, is created an agency clause 
which purports to spell out a contract 
between the servant and agent (on the 
agency of the carrier) and the shipper. I 
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read this, however, as being an agency only 
for the purposes of obtaining the benefit of 
the exemption clauses and it is only to the 
extent of that immunity that the servants 
and agents are deemed to be parties to the 
contract. If this was not the position, 
and there was a general agency which made 
them parties to the whole contract of 
carriage, the limiting words "for the 
purposes" and "to this extent" would not 10 
have been used. It seems to me that Clause 
1 does implement the suggestions made by 
Lord Reid in Midland Silicones Ltd. subject 
to the fourth requirements as to consideration. 
It is, of course, trite law that a person 
cannot be made a party to the contract 
simply by stating in the document he is 
a party, because he must in fact be a party 
and give consideration before an enforceable 
contract can be said to exist. (See 20 
Dunlop v. Selfridge [1915] A.C. 847 - Viscount 
Haldane, L.C. , at p.853). 

In the present case I consider the 
stevedore did not give any consideration for 
what could be said to be the promise on the 
part of the consignee to release it from 
liability or exempt it in certain respects. 
There is nothing in the Bill of Lading 
which suggests that the stevedore could sue 
the consignee for its stevedoring fees or, 30 
alternatively, that the consignee could 
compel the stevedore to carry out the 
contract which it made with the carrier if 
it decided not to do so because the agency 
relationship refers only to the exemption 
provision which purports to create a benefit 
only and no detriment or liability is 
imposed on the stevedore. Looked at purely 
in the light of the tests formulated by 
Lord Reid, in my view, the stevedore 40 
cannot overcome the difficulty about 
consideration moving from it. 

However, it seems that there is another 
approach. Apparently Lord Reid looks at 
the situation from the point of view of 
a contract between the shipper (or consignee) 
and the stevedore being completed at the 
time of the agreement between the shipper and 
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carrier. Earlier I have discussed the 
problem that immediately occurs as to 
whether in this case any consideration 
is moving from the stevedore; another 
way of looking at the matter is to regard 
the shipper's offer of indemnity being 
made through the carrier as agent for 
its (the' carrier5s) servants or agents. 
Put another way, the shipper is saying, 
through the carrier, that it will grant 
an exemption from liability to all those 
persons who might be, or who might turn 
out to be servants or agents of the carrier. 
If this is correct, the shipper is really 
making an offer to" those servants and agents 
of the carrier that, if they perform their 
various functions in respect of the goods, 
it will exempt them from liability. This 
offer is being made through the carrier 
as agent for its servants, agents, etc., 
and by the wording of the clause in the 
Bill of Lading the carrier is only agent 
for those persons as far as receiving 
this offer is concerned. It does not, as 
I read the clause, purport to do anything 
more. 
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In my opinion, the offer is accepted 
and the contract is completed when the 
servants and agents of the carrier perform 
their required functions in respect of 
the goods being carried. In those circum-
stances, there is thus an offer of indemnity 
made by the shipper through the agency 
of the carrier and accepted by the carrier's 
servants and agents when they performed 
their duties in respect of the goods. 
Such an offer "to the world at large" 
and its acceptance would seem to be a valid 
one constituting an enforceable contract. 
(Carlill v. Carbolic Smoke Ball Company Ltd. 
[lfc$2] 2 Q.B. 484, affirmed [1893] 1 Q.B. 256). 

There seem to be two possible objections 
to this viewpoint. The first is that the 
wording in the Bill of Lading which reads: 
"... and all such persons shall to this 
extent be or be deemed to be parties to the 
contract in or evidenced by this Bill of 
Lading ..<,", being referable to the main 
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contract between the shipper and the carrier 
suggests that the carrier is the stevedore's 
agent for the purpose of the stevedore 
becoming a party to the main contract and 
not for the purpose of receiving an offer 
of the stevedore to participate in a 
collateral or separate contract. In my 
opinion, the words "shall to this extent" 
indicate that the stevedore is only made 
a party to the exemption clause and not 
the remainder of the main contract, i.e. 
the stevedore is a party to the exemption 
clause. This is apparent when it is 
considered that this exemption clause forms 
the basis of the stevedore's contract 
with the consignee. "To this extent" the 
stevedore is therefore a party to the 
main contract. 

10 

The second objection is that if, as 
in the present case, the servant or agent 20 
of the carrier is already under a contractual 
obligation to perform certain functions in 
respect of the goods, can its performance 
amount to consideration in the contract 
with the shipper? In a realistic commercial 
sense, it seems to me there is consideration 
and further, on the authority of Scotson v. 
Pegg (supra) the unloading by the stevedore, 
in my opinion, amounts to sufficient 
consideration to complete a contract with 30 
the shipper. I have referred at length 
to this authority and the comment upon it 
generally, is that it must be accepted 
as authoritative, and I accordingly follow 
it. If plaintiff had wished to avoid the 
felOO package limitation, it could have 
declared a higher value and paid extra 
freight. 

In my view, therefore, the plaintiff's 
action must fail. There will be judgment 40 
for the defendant with costs on the amount 
claimed, together with witnesses expenses 
and disbursements as fixed by the Registrar. 
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No, 8 
JUDGMENT OF THE SUPREME COURT 

Thursday the 26th day of August 1971 

This action coming on for trial on the 
1st day of July 1971 before The Honourable 
Mr. Justice Beattie AFTER HEARING Mr. 
Tuohy of counsel for the plaintiff and 
Mr. Eichelbaum of counsel for the defendant 
and the evidence then adduced AND upon 
reading the statement of agreed facts IT 
IS ADJUDGED that judgment be entered for 
the defendant and that the defendant 
recover against the plaintiff the sum of 
$209-80 for costs and the sum of $23-25 
for disbursements and witnesses expenses 
as fixed by the Registrar of and incidental 
to this action making a total in all of 
the sum of $233-05. 
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Court of New 

Zealand 
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Judgment of 
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26 August 1971 

20 L.S. 
BY THE COURT 

"T.J. Sharkey" 

DEPUTY REGISTRAR 

40 

No. 9 

NOTICE OF MOTION ON APPEAL 

IN THE COURT OF APPEAL OF NEW ZEALAND 

No. C.A. 80/71 

BETWEEN A.M. SATTERTHWAITE & 
COMPANY LIMITED a duly 
incorporated company 
having its registered 
office at Christchurch 
and carrying on business 
as Importers and 
Merchants 

In the Court 
of Appeal of 
New Zealand 

Ho. 9 

Notice of 
Motion on 
Appeal 

24 November 
1971 

Appellant 
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A N D THE NEW ZEALAND SHIPPING 
COMPANY LIMITED a duly 
incorporated company 
having its chief place 
of business in New Zealand 
at 2-10 Customhouse Quay 
Wellington and carrying 
on business in New Zealand 
and elsewhere as 
Shipowners and Shipping 
Agents 

Respondent 

TAKE NOTICE that this Honourable Court will 
be moved by Counsel for the abovenamed 
Appellant on Monday the 8th day of May 1972 
at 10 o'clock in the forenoon or so soon 
thereafter as Counsel can be heard ON APPEAL 
from the whole of the Judgment delivered 
by the Honourable Mr. Justice Beattie in 
the Supreme Court at Wellington on the 26th 
day of August 1971 in an action under No. 
A.107/67 in which the Appellant was Plaintiff 
and the Respondent was Defendant UPON THE 
GROUNDS that such Judgment is erroneous in 
law. 

DATED at Wellington this 24th day of November 
1971 

"G. S. Tuohy" 

Solicitor for the Appellant 

10 

20 

In the Court 
of Appeal of 
New Zealand 

No. 10 

Reasons for 
Judgment 
Turner P. 

29 June 1972 

No. 10 

JUDGMENT OF TURNER P. 

This is an appeal from a judgment of Beattie 
J. delivered in Wellington on August 26th 
last in which he gave judgment for the 
defendant on a claim by appellant as 
plaintiff, for negligent damage to goods. 
Appellant, the consignee of goods to whom 
a bill of lading had been indorsed by the 

30 
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original consignor, had sued the stevedore 
engaged by the shipping company carrying the 
goods for damage to them caused by negligence 
in the course of the stevedoring operations. 
The only defence raised, and the only point 
argued by the stevedore-defendant, either 
before Beattie J. or before us, was the 
efficacy of a clause in the bill of lading 
which purported to exempt it from liability 
to the owner of the goods for negligence in 
stevedoring. Beattie J. held the clause 
effective, and this appeal is from his 
decision. 
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29 June 1972 
- continued 

Only one witness was called at the 
trial, the principal facts being set out 
by consent in an agreed statement handed 
to the Court. A certain machine was to be 
sent by the suppliers to a consignee in 
New Zealand. It was shipped on the "EURYMSDON" 

20 a vessel under charter to the Federal Steam 
Navigation Co. Ltd. The bill of lading was 
delivered by Messrs. Dowie and Marwood Ltd., 
as agents for the Federal Steam Navigation 
Co. Ltd. (to which company I shall refer 
for the sake of convenience as "the 
carrier") to the consignor of the goods 
in London. It may be noticed at once that 
neither the consignor or the carrier, who 
may be thought to be the parties to this 

30 document, is a party to the action which 
gives rise to the present appeal. Once 
the goods were shipped the bill of lading 
was sent ahead by mail, and after compliance 
with banking requirements it came to rest, 
duly endorsed, in the hands of the consignee 
of the machine, the present appellant. I 
shall refer to this company as "appellant". 
The carrier, in accordance with a standing 
arrangement between itself and respondent 

40 company, under which respondent company 
did the whole of its stevedoring work in 
New Zealand, duly engaged respondent 
company to act as its stevedore in 
unloading the "EURYMEDON" when that 
vessel arrived at Wellington. In the 
course of unloading the Wellington cargo 
appellant's machine was damaged, 
admittedly through the negligence of 
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"It is hereby expressly agreed that 
no servant or agent of the Carrier 
(including every independent 
contractor from time to time 
employed by the Carrier) shall in 
any circumstances whatsoever be 
under any liability whatsoever to the 10 
Shipper, Consignee or Owner of 
the goods or to any holder of this 
Bill of Lading for any loss or 
damage or delay of whatsoever kind 
arising or resulting directly or 
indirectly from any act neglect 
or default on his part while acting 
in the course of or in connection 
with his employment and, without 
prejudice to the generality of the 20 
foregoing provisions in this Clause, 
every exemption, limitation, 
condition and liberty herein contained 
and every right, exemption from 
liability, defence and immunity of 
whatsoever nature applicable to the 
Carrier or to which the Carrier is 
entitled hereunder shall also be 
available and shall extend to 
protect every such servant or 30 
agent of the Carrier acting as 
aforesaid and for the purpose of all 
the foregoing provisions of this 
Clause the Carrier is or shall be 
deemed to be acting as agent or 
trustee on behalf of and for the 
benefit of all persons who are or 
might be his servants or agents 
from time to time (including 
independent contractors as aforesaid) 40 
and all such persons shall to this 
extent be or be deemed to be parties 
to the contract in or evidenced by 
this Bill of Lading." 

As I have already pointed out, it must 
be remembered all through this appeal that 
neither plaintiff nor defendant in this 
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action was an original party to the bill 
of lading. It was the contention of 
respondent, however, that it must be re-
garded as a party by virtue of the principles 
of the law of agency, to at least a part 
of the contract into which the consignor 
and the carrier entered, and this 
contention must presently be considered. 
On its face the bill of lading was an 

10 acknowledgment of the receipt by the 
carrier, for carriage, of the consignor's 
machine, in good order, in a form which 
in lav; enables the right to delivery of 
the machine to be transferred by indorsement. 
It is not disputed that so far as appellant 
is concerned, it became entitled by 
indorsement to call for the delivery of 
the machine to it, or that the machine, 
to the delivery of which it had become 

20 entitled, was damaged by respondent's 
negligence. Appellant's locus standi in 
the action was therefore not contested. 
It is the locus standi of respondent with 
regard to the exemption clause which is 
questioned. Respondent's contention, 
which was accepted by Beattie J., was that 
respondent had become a party to the contract 
of carriage, or at least to a part of it, 
so as to enable it to claim the exemption 

30 which the clause which I have extracted 
purports to offer. 
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The situation is not a new one. For 
various reasons - e.g., the limitations in 
the quantum of the carrier's liability which 
(subject to the Hague Rules) most bills of 
lading specify - it will often, in circum-
stances like those of the present case, 
seem preferable to sue the stevedore in 
negligence, rather than look to the carrier 

40 in breach of contract. Stevedores, on the 
other hand, may be expected to endeavour 
to shelter behind any exemption which they 
can find in the carrying contract, if it 
can be made to apply to them. Passengers' 
claims for personal injury have sometimes, 
for exactly similar reasons, been brought 
where possible against the master or 
boatswain rather than against the shipping 
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company, whose liability may be limited 
by some express clause on the ticket. 
Adler v. Dixon 1955 1 Q.B. 158 is an 
example of this. There the master en-
deavoured to shelter behind the company's 
exemption clause, but it was held that 
this protection did not extend to him. 

The leading bill of lading case is 
Scruttons Ltd. v. Midland Silicones Ltd. 
1962 A.C. 446. There the bill of lading 10 
contained an exemption clause expressly 
limiting the liability of the carrier. 
The clause did not attempt (as the clause 
in the bill of lading before us attempts) 
to set up a contract between consignor 
and stevedore, nor did it mention 
stevedores as persons to be entitled 
to the benefit of the exemption. The 
argument submitted for the stevedore 
(who was sued in negligence) was simply 20 
that in unloading the ship it was doing, 
for the carrier, something which the 
carrier was bound to do under the bill 
of lading, and that in doing such an act 
it could avail itself of any protection 
which the bill of lading gave to the person 
on whose behalf it acted in doing the act 
of unloading. 

By a majority of four to one, Lord 
Denning dissenting, the House of Lords 30 
held for the plaintiff, declining to 
allow the law to evolve so as to give to 
him who is not a party to a contract of 
affreightment an exemption conferred by 
the contract on one of the parties in 
respect of liability to the other for 
damage caused to the thing carried. 

It was virtually impossible, of 
course, to challenge the result of 
Scruttons Ltd. v. Midland Silicones Ltd. 40 
in this Court, and the defendant stevedore 
in the case before us did not attempt to 
do so. What was said for the stevedore 
was that it was a party to the exemption 
clause in the contract of affreightment, 
and was on that account entitled to the 
benefit of an exemption given to it 
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10 

20 

by a contract to which it was a party. 

It will be remembered that in the 
Midland Silicones case the bill of lading 
did not purport to make the stevedore who 
should later unload the goods a party 
to the contract of affreightment; neither 
did it expressly provide that the stevedore 
should have an exemption for liability for, 
e.g. negligent damage to the goods caused. 
In the case before us an attempt has been 
made by the draftsman of the bill of lading 
to remedy both these deficiencies. First, 
the clause specifically endeavours to 
confer an immunity on agents or servants 
of the carrier, and it is provided that 
independent contractors are deemed to be 
within that category. Second, the clause 
is so framed as to endeavour to constitute 
a contract made by the carrier on behalf 
of its agents or servants, including of 
course the stevedore. 
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There can be no doubt at all that 
this clause was drawn with direct reference 
to the speech of Lord Reid in the Midland 
Silicones case, where, at page 474 
speaking (but hypothetically) of the very 
kind of situation which has actually 
arisen in this case he said: 

"I can see a possibility of success 
30 of the agency argument if (first) the 

bill of lading makes it clear that 
the stevedore is intended to be 
protected by the provisions in it 
which limit liability, (secondly) 
the bill of lading makes it clear 
that the carrier, in addition to 
contracting for these provisions on 
his own behalf, is also contracting 
as agent for the stevedore, (thirdly) 

40 the carrier has authority from the 
stevedore to do that, or perhaps 
later ratification by the stevedore 
would suffice, and (fourthly) that 
any difficulties about consideration 
moving from the stevedore were 
overcome. And then to affect the 
consignee it would be necessary to 
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to show that the provisions of the 
Bills of Lading Act, 1855, apply." 

For reasons which I shall now endeavour 
very shortly to state I do not think 
that the clause as drafted is efficacious 
to shelter the stevedore in this case 
from liability, even if all that Lord 
Reid said in this passage is accepted 
as literally valid in theory. I do not 
propose here to presume to examine the 10 
very interesting, but wider question, 
whether it may be possible at all to draw 
a clause in a bill of lading following 
Lord Reid's suggestions, so as to confer 
exemption from liability for negligence 
on a stevedore. For the purposes of this 
judgment I will accept the proposition 
that it may be possible to draft such a 
clause, and I will assume that a clause 
fulfilling Lord Reid's four suggested 20 
requirements will give a stevedore 
exemption. Let us then examine whether 
his requirements are met by the clause 
before us. The first of them is met; 
the bill of lading makes it abundantly 
clear that the carrier intends that its 
stevedore is to be protected by the 
provision. The second requirement likewise 
is met; the carrier expressly purports, 
in the words which I have already noticed, 30 
to contract as agent for the stevedore. 
As to the third requirement, I do not 
differ from the conclusion to which 
Beattie J. came, that in the special 
circumstances of this case it might be 
thought to have been shown that the 
stevedore had authorised the carrier to 
contract on its behalf. It is the 
fourth requirement - consideration - on 
which the argument turns, and this seems 40 
to me to offer insuperable objections. 

In agreement with other members 
of the Court I think that in the circum-
stances of this case it is impossible, 
even if the first three requirements 
are met, to regard the consignor and the 
stevedore as bound inter se in contract 
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at the time when the bill of lading was 
signed and delivered, because at that 
stage it is impossible to see what 
consideration moved from the stevedore. 
The stevedore had as yet given no under-
taking whatever, either jper se, or 
through its agent, by which it was bound 
contractually to do anything. But if 
there was no contract then, the only 

10 other way, said the learned Judge, in 
which the two could be held to be bound 
together in contract, so as to render 
the exemption clause efficacious to 
protect the stevedore, was to regard 
the acceptance of the bill of lading by 
the consignor as an offer to indemnify 
from any claim for negligence any 
stevedore who might later make its services 
available to unload the goods, such offer 

20 being capable of conversion into a 
contract by being accepted by conduct 
by a stevedore actually performing the 
unloading operations. 
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This of course still leaves the 
question opens if that bill of lading 
can be regarded as such an offer by the 
consignor, can the consignee he regarded 
as continuing to make it? I* do not 
attempt to answer this, because I have 

30 concluded for myself that the provisions 
in the bill of lading cannot be read as 
an offer such as is supposed above. In 
this regard I have had the advantage of 
reading the judgment which Richmond J. 
is about to deliver, and can do no better 
than say that for the reasons which he 
expresses in his judgment I find it 
impossible to read the provision as an 
offer as submitted by Mr. Eichelbaum in 

40 an argument which found favour with Beattie J. 

I do not say that a more limited 
clause, restricted.,, say, to exempting a 
named stevedore, and him only, for 
liahility, in terms similar to those of 
the clause now under consideration, might 
not be devised so as to meet not only 
Lord Reid's first three requirements, but 



62. 

In the Court 
of Appeal of 
New Zealand 

No. 10 

Reasons for 
Judgment 
Turner P. 

29 June 1972 
- continued 

his fourth also. The question still would 
have to be considered, however, whether 
the consignee would be bound by the 
exemption clause. This question was the 
subject of interesting submissions by 
both Counsel in the course of the argument 
before us, which we were invited to 
consider in the event of our agreeing with 
Beattie J. on his conclusion as to 
consideration. But net having agreed with 10 
Beattie J. on this point, I am fortunately 
relieved from the necessity of deciding 
this last question. 

For the reasons which I have given I 
think that Beattie J. was wrong in holding 
that the requirements supposed by Lord 
Reid were all met by the clause in this 
bill of lading; and I think that the result 
of this case should therefore have been, as 
in the Midland Silicones case, a judgment 20 
for the plaintiff. I would allow the appeal. 

This being the opinion of us all, the 
appeal is allowed and the case is remitted 
to the Supreme Court with a direction that 
judgment be entered for appellant for the 
sum of $1,760, together with costs 
according to scale and witnesses' expenses 
and disbursements to be fixed by the 
Registrar in that Court. In this Court 
appellant is allowed its costs of the appeal; 30 
these are fixed at $250 and disbursements 
including the cost of printing the case on 
appeal. 
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JUDGMENT OF RICHMOND J. 

In the Supreme Court Beattie J. was 
called upon to decide a number of questions. 
In this Court his conclusions on several 
of the matters which were in issue before 
him were accepted by Mr. Cooke and in 
argument before us the central issue was 
whether the respondent, as stevedore, had 
provided some form of consideration which 

40 
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would support the exemptions from liability in the Court 
set out in clause 1 of the Bill of Lading. of Appeal of 
In the light of the decision in Scruttons New Zealand 
Limited v. Midland Silicones Limited 1962 
A.C. 3T6, it was common ground between Mr. 
Cooke and Mr. Eichelbaum that the No. 11 
respondent could only claim the benefit 
of that clause if in all the circumstances Reasons for 
of the present case "any difficulties Judgment 

10 about consideration moving from the stevedore Richmond J. 
were overcome" (per Lord Reid at p.474). 
I therefore turn immediately to that 29 June 1972 
question. 

Mr. Eichelbaum advanced two alter-
native arguments. His first submission 
was that a contract between the shipper 
of the goods and the respondent came into 
existence at the time when the Bill of 
Lading was issued to the shipper. This 

20 argument was rejected by Beattie J. on the 
ground that there is nothing in the Bill 
of Lading itself which could amount to 
any form of promise made by the stevedore 
in favour of the shipper. Mr. Eichelbaum 
did not question the Judge's view that 
the Bill of Lading contains no express 
promise by the stevedore. Indeed it is 
clear that clause 1 makes the servants, 
agents and independent contractors employed 

30 by the carrier parties to the contract 
under or evidenced by the Bill of Lading 
only for the purpose of conferring upon 
them the various exemptions described in 
that clause. They are not party to any 
of the contractual obligations undertaken 
by the carrier. Mr. Eichelbaum however 
sought to persuade us to read into the 
Bill of Lading an implied promise by the 
stevedore to unload the goods. It 

40 therefore becomes necessary to examine 
the language of clause 1 in order to 
decide whether any room exists for the 
implication of any such undertaking. 

The exemptions conferred by clause 1 
are expressed in very wide terms. The 
clause provides that "no servant or 
agent of the carrier (including every 
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independent contractor from time to time 
employed by the carrier) shall in any 
circumstances whatsoever be under any 
liability whatsoever ... while acting in 
the course of or in connection with his 
employment ..." I find it impossible to 
restrict the generality of this language 
in such a way as to make it applicable 
only to such employees of the carrier as 
may perform some service in connection io 
with the goods described in the Bill of 
Lading. It may usefully be contrasted 
with the Bill of Lading in the case of 
Cabot Corporation v. The "Mormacscan" 
(1969) 2 Lloyd's Rep. 638. In that case 
the clause in question conferred exemption 
upon "all persons rendering service in 
connection with the performance of this 
contract." It was held that a stevedore 
who negligently damaged the plaintiff's 20 
goods while handling goods owned by 
another shipper could not claim the benefit 
of the exemption. By contrast, the 
wording of clause 1 of the Bill of Lading 
in the present case is in my opinion quite 
wide enough to cover such a case. 

Clause 1 cannot be construed as if it 
were a special provision intended only to 
apply to the respondent. It is expressed 
as conferring protection on all employees 30 
whether or not they have any particular 
duties in connection with the goods described 
in the Bill of Lading. It must be given 
a construction which is applicable in all 
cases. Having regard to the generality 
of the language already referred to, I 
am of opinion that it was not intended to 
make the operation of the clause in any 
way dependent on any undertaking given by 
employees of the carrier in favour of the 40 
shipper. To imply any such promise as was 
suggested by Mr. Eichelbaum would run 
counter to the expressed purpose of the 
clause and I am accordingly unable to 
accept his first submission. 

I turn now to Mr. Eichelbaum's 
alternative approach to the matter. This 
cannot be better expressed than in the words 
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used by the learned Judge himself (at 
p.397) s 

"... another way of looking at the 
matter is to regard the shipper's offer 
of indemnity being made through the 
carrier as agent for its (the carrier's) 
servants or agents. Put another way, 
the shipper is saying, through the 
carrier, that it will grant an 
exemption from liability to all 
those persons who might be> or who 
might turn out to be servants or 
agents of the carrier. If this is 
correct, the shipper is really 
making an offer to those servants 
and agents of the carrier that, if 
they perform their various function 
in respect of the goods, it will 
exempt them from liability. This 
offer is being made through the 
carrier as agent for its servants, 
agents, etc., and by the wording 
of the clause in the bill of lading 
the carrier is only agent for those 
persons as far as receiving this 
offer is concerned! It does not, as 
I read the clause, purport to do 
anything more. 

In my opinion, the offer is accepted 
and the contract is completed when 
the servants and agents of the 
carrier perform their required 
functions in respect of the goods 
being carried. In those circum-
stances, there is thus an offer 
of indemnity made by the shipper 
through the agency of the carrier 
and accepted by the carrier's 
servants and agents when they 
performed their duties in respect 
of the goods. Such an offer "to 
the world at large" and its 
acceptance would seem to be a valid 
one constituting an enforceable 
contract. (Carlill v. Carbolic Smoke 
Ball Co. (1892) 2 Q.B. 484, affirmed 
(1893) 1 Q.B. 256) 
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However expressed, an offer "to the 
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world at large" must necessarily comply 
with the formula "I promise such and such 
to any one (or more) of you who do so and 
so." The offer must expressly or impliedly 
make known to the persons to whom it is 
addressed some particular method of acceptance 
as sufficient to make the bargain binding. 

In my opinion it is not possible to fit 
the language of clause 1 into this category. 
This impossibility results from exactly 
the same considerations as those which I 
have already discussed earlier in this 
judgment. The clause makes no reference 
in express terms to any act to,be performed 
by the servants, agents or independent 
contractors of the carrier in order to 
qualify themselves for the exemptions set 
out in the clause. For reasons already 
given, I am of opinion thatit was intended 
to confer an absolute and unconditional 
exemption upon every one of the employees 
of the carrier and this intention is com-
pletely inconsistent with any attempt to 
treat the clause as an offer stipulating 
some form of act to be done by the class 
of persons to which itis addressed. On 
this branch of the case I have accordingly 
arrived at a different conclusion from that 
which found favour with Beattie J. 

10 

20 

There are two points which I wish to 30 
add. The first is this; If Mr. Eichelbaum 
had been able to establish the existence 
of a contract between the shipper and the 
respondent he would still have been faced 
with the difficulty of showing that the 
appellant (who was the consignee and not 
the shipper of the goods) had in some way 
become party to that contract. He relied 
upon the provisions (for present purposes 
identical) of s.13 of the Mercantile Law 40 
Act 1908 or s.l of the Bills of Lading Act 
1855 (U.K.) - whichever may be applicable 
to the present contract. If a contract had 
come into existence between the shipper 
and the respondent at the time when the 
Bill of Lading was issued it would remain 
open for argument whether the effect of the 
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statute would be to make the consignee in 
respect of that contract "subject to the 
same liabilities in respect of the goods 
as if the contract contained in the Bill 
of Lading had been made with himself." No 
doubt these words would be effective as 
between the consignee and the carrier. I 
express no opinion as to whether they 
would be effective as regards the collateral 

10 contracts between the shipper and servants, 
agents and independent contractors of 
the carrier. 

If on the other hand a contract had 
come into existence on the basis which 
found favour with Beattie J. then the 
position becomes even more complicated. 
In the present case the Bill of Lading was 
transferred to the appellant by endorsement 
and delivery at a time before the goods 

20 were damaged by the respondent. It is 
very difficult to see how the words of 
the statute could turn an unaccepted offer 
by the shipper into an offer by the consignee. 
In the present case it so happens that 
the Bill of Lading was handed by the appellant 
to the respondent (in exchange for a 
delivery order) prior to the unloading of 
the goods. The Bill of Lading had endorsed 
on it the following wordings-

30 "In accepting this Bill of Lading 
the shipper, consignee and the owners 
of the goods and the holder of this 
Bill of Lading, agree to be bound 
by all of its conditions, exceptions 
and provisions whether written, 
printed, or stamped on the front 
or back hereof." 
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I am extremely doubtful whether the surrender 
of the Bill of Lading by the appellant to 

40 the respondent amounted in all the cir-
cumstances to the communication to the 
respondent of an offer by the appellant in 
terms of clause 1 of the Bill of Lading. 

The other matter to which I should 
advert is the traditional attitude of the 
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of the common law towards clauses which 
limit or exclude liability for negligence. 
This question was discussed by Fullagar J. 
in Wilson v. Darling Island Stevedoring 
and Lighterage Co. Ltd. (1955-1956) 95 C.L.R. 
43 at 70-71 and the views expressed by 
that learned Judge were referred to with 
complete approval in the Midland Silicones 
case by Viscount Simonds at p.472. I 
would in any event be reluctant to give 
efficacy to an exemption clause by reading 
into it some stipulation which the draftsman 
had not himself seen fit to formulate. 

10 

Finally, it should be noted that the 
carrier is not a party to the present 
proceedings and no question arises as 
to the rights of the carrier and the appellant 
inter se. 

In my opinion no contract in terms of 
clause 1 of the Bill of Lading existed 
between the appellant and the respondent 
and the appeal should be allowed 
accordingly. 

20 
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JUDGMENT OF PERRY J. 

The judgment of Beattie, J., having 
now been reported it is unnecessary for me 
to recite the facts. The issues argued 
before us are outlined in the judgment of 
the learned President which has just been 
read. I proceed merely to consider the 
clause of the bill of lading in the light 
of the decision Scruttons Limited v. 
Midland Silicones Limited 1962 A.C. 446. 

30 

The clause divides conveniently into 
three parts. The first part, commencing 
"This Bill of Lading" and continuing to 
"under Clause 4 hereof" is a declaration 
incorporating the Hague Rules and the 
Carriage of Goods by Sea Act 1924 (U.K.) 40 
and the rights or immunities of the carrier 
thereunder and the benefit in the Courts of 
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any country or of the place of shipment of 
the statutory protection or limitation of 
liability afforded to shipowner or carrier 
by the laws of such country. The second part 
of the clause commences with the words 
"It is hereby expressly agreed" and 
continues to "the Carrier acting as 
aforesaid". It purports to exempt servants 
and agents (including independent 

10 contractors) from any liability to the 
shipper consignee or owner of the goods for 
any loss or damage or delay of whatsoever 
kind arising or resulting directly or 
indirectly from any act neglect or default 
on his part in the course of his employment 
and "without prejudice to the generality 
of the foregoing provisions in this Clause, 
every exemption, limitation, condition and 
liberty herein contained and every right, 

20 exemption from liability, defence and 
immunity of whatsoever nature applicable 
to the Carrier or to which the Carrier is 
entitled hereunder shall also be available 
and shall extend to protect every such 
servant or agent of the Carrier acting as 
aforesaid." 
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It should be noted here that the 
clause endeavours to protect the servants 
and agents of the carrier even further 

30 than the carrier himself. Under the Sea 
Carriage of Goods Act 1924 (U.K.) he 
may limit his liability but cannot exempt 
himself from liability and yet here is a 
clause which purports to exempt his 
servants or agents. Then having exempted 
them it proceeds to limit that non 
existent liability by meeting the limitation 
of liability which applies to them. I 
find this an odd combination. 

40 The third part' of the Clause 
purports to make the carrier the agent and 
trustee of the servants or agents and to 
make them parties to the contract "to 
this extent". It reads as follows s 

"and for the purpose of all the 
foregoing provisions of this Clause 
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the Carrier is or shall be deemed 
to be acting as agent or trustee 
on behalf of and for the benefit 
of all persons who are or might 
be his servants or agents from 
time to time (including independent 
contractors as aforesaid) and all 
such persons shall to this extent be 
or be deemed to be parties to the 
contract in or evidenced by this 10 
Bill of Lading." 

We are particularly concerned with the 
second and third parts. Does the bill of 
lading constitute a contract between the 
shipper and the stevedore? That is the 
first contention of the stevedore, and 
if it is so, then no doubt as a term 
of the contract it would be entitled to 
the exemptions or limitations set out 
in the bill. In support of this 20 
contention it is said that there are in 
effect here at least two contracts made 
contemporaneously, one between the 
shipper and the carrier, and another 
between the shipper and the stevedore. 
Only the shipper and the carrier are 
signatories to the bill, but it is said 
that the stevedore through the carrier 
as its agent has entered into a contract 
with the shipper to unload the cargo in 30 
consideration of the promise of immunity. 
There can be no doubt that the clause 
purports to make it clear that the 
stevedore is intended to be protected 
by the provisions not only limiting its 
liability but even exempting it from 
liability. To this extent it would seem 
to comply with the first of Lord Reid's 
suggestions. It also purports to make 
it clear that the carrier in addition to 40 
contracting for these provisions on its own 
behalf (which it does by the first part 
of the clause) also states that it is 
contracting as agent for the stevedore 
and that those provisions should apply 
to the stevedore. The third requirement 
was that the carrier had authority to 
do that (or, perhaps4 Lord Reid said, 
later ratification by the stevedore would 
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suffice). Here it is submitted that the 
Court may well infer such authority by 
reason of the close relationship between 
the carrier and the stevedore, and the 
long-standing practice of employing the 
stevedore for unloading its ships, and 
also there is the fact that the bill 
passed the stevedore's hands before 
unloading. But the fourth of Lord Reid's 
requirements was that any difficulties 
about consideration moving from the 
stevedore must be overcome. Beattie J., 
considered that this requirement had not 
been met. 
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"I consider the stevedore had not 
given any consideration for what 
could be said to be the promise on 
the part of the consignee to release 
it from liability or exempt it in 

20 certain respects. There is nothing 
in the bill of lading which suggests 
that the stevedore could sue the 
consignee for its stevedoring fees 
or alternatively, that the consignee 
could compel the stevedore to carry 
out the contract which it made with 
the carrier if it decided not to do so 
because the agency relationship refers 
only to the exemption provision 

30 which purports to create a benefit 
only and no detriment or liability 
is imposed on the stevedore." 

Mr, Eichelbaum for the respondent 
challenged this finding. He put it this 
way: on the stevedore's side it is a 
promise to carry out his function to unload 
the goods. In return for this, he obtains-? 
immunity from liability. He submits that 
there were two separate contracts, the 

40 first between the carrier and the shipper, 
and the second (made at the same time) 
between the shipper and the stevedore, 
both being under an obligation to unload. 

The immediate difficulty, it seems to 
me, is that nowhere in the bill or elsewhere 
is there any promise by this stevedore or 
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anyone except the carrier to unload the 
goods. The carrier is bound to do so both 
under The Carriage of Goods by Sea Act 
1924 (U.K.) and by the terms of the bills 
see "and there to be delivered" in the 
footnote headed "shipped", but there is 
no undertaking to do so by the stevedore. 
The stevedore is not named or designated 
in any alternative way. No-one other 
than the carrier undertakes to perform 10 
the obligations of the carriage of contract. 
When Richmond, J., asked whether the 
shipper could sue the stevedore if he 
refused to unload, Mr. Eichelbaum felt 
compelled to reply that he would have to 
say this. I suggest that the stevedore 
if confronted with this, would immediately 
reply "where in the bill or elsewhere have 
I promised you that I will unload your 
goods?". I agree with Beattie J.'s 20 
finding on this aspect of the argument. 

I turn now to the remaining part of 
Beattie, J's judgment. He says; 

"Another way of looking at the 
matter is to regard the shipper's offer 
of indemnity being made through the 
carrier as agent for its (the 
carrier's) servants or agents. Put 
another way, the shipper is saying, 
through the carrier, that it will 30 
grant an exemption from liability to 
all those persons who might be, or 
who might turn out to be servants 
or agents of the carrier. If this 
is correct, the shipper is really 
making an offer to those servants 
and agents of the carrier that, 
if they perform their various functions 
in respect of t he goods, it will 
exempt them from liability. This 40 
offer is being made through the 
carrier as agent for its servants, 
agents, etc., and by the wording of 
the clause in the Bill of Lading the 
carrier is only agent for those 
persons as far as receiving this offer 
is concerned. It does not, as I read 
the clause, purport to do anything more. 



73, 

10 

In my opinion, the offer is accepted 
and the contract is completed when 
the servants and agents of the 
carrier perform their required 
functions in respect of the goods 
being carried. In those circum-
stances, there is thus an offer of 
indemnity made by the shipper through 
the agency of the carrier and ac-
cepted by the carrier's servants 
and agents when they performed 
their duties in respect of the 
goods. Such an offer "to the world 
at large" and its acceptance would 
seem to be a valid one constituting 
an enforceable contract. (Carlill 
v. Carbolic Smoke Ball Company Limited) 
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Having reached this conclusion, he found 
for the defendant and it is this finding 

20 which is subject to this present appeal by 
the plaintiff. 

The substantive ground for appeal 
by the appellant is that the clause 
does not constitute an offer to the world 
at large or an offer to servants or agents 
including independent contractors (of 
whom the stevedore is one) capable of 
being turned into acceptance by performance. 
If it fails as a separate contract alleged 

30 to have been entered into by the stevedore 
through the agency of the carrier 
contemporaneously with and collateral 
to the shipper-carrier contract, then 
how, it is contended, can it succeed 
as an offer made from that time onwards 
but capable of acceptance by performance 
of work involved in the shipper-carrier 
contract or perhaps a promise to do so? 

The proposition only becomes 
40 attractive when it fails as a contemporaneous 

collateral contract. Beattie J., earlier 
considered that it was designed to be a 
contemporaneous collateral contract 
(although it lacked consideration). He 
says in his judgment: 

"Secondly, the clause is so framed 
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as to endeavour to constitute a 
contract made by the carrier on behalf 
of its agents or servants, known 
in the trade following the Adler 
decision as "a Himalaya clause". 

And with respect, it is a little difficult 
to see why in view of this he should turn 
to the alternative view that it is an 
offer made by the shipper to the servants 
and agents of the carrier through its io 
agency. If Beattie, J's alternative view 
of it is correct one would have expected 
to find it clearly expressed as such in 
a carefully worded document. But nowhere 
is it so expressed and at best it can 
only be an implication or something to be 
inferred from the words used. The clause 
is silent as to the method of acceptance 
by performance by the offeree. If the 
clause is an offer to a stevedore it is 20 
also an offer to all servants or agents 
including independent contractors. The 
learned Judge would no doubt state the 
offer to the stevedore as "if you unload 
or promise to unload, then I will limit 
your liability." But how is it to be 
stated when one contemplates the large 
and undetermined number of servants, 
agents of independent contractors who 
might be concerned in the carriage of 30 
the cargo from the time of its shipment 
until its unloading is complete. Here 
we have to contemplate not one offer but 
many of them, with an infinite variety of 
ways of acceptance. What is the Captain 
to do if he wishes to have the benefit 
of the immunity clause or the deck hand? In 
the decision Carlill v. Carbolic Smoke 
Ball Company Limited (1893) 1 Q.B. 256, there 
was no such difficulty because there was 40 
only one form of offer made to the world 
at large and only one v/ay of acceptance. 
As Lindley L.J., said at 261: 

"Read the advertisement how you will 
and twist it about as you will here 
is a distinct promise expressed in 
language which is perfectly unmistakeable. 



75, 

'islOO will be paid by the Carbolic Smoke 
Ball Company to any person who 
contracts the influenza after having 
used the ball three times only for 
two weeks according to the printed 
directions supplied with each ball." 

And Bowen, L.J., at p.269 said: 

"I suppose there can be no doubt 
that where a person in an offer 

10 made by him to another person, 
expressly or impliedly intimates a 
particular method of acceptance as 
sufficient to make the bargain 
binding, it is only necessary for 
the other person to whom such offer 
is made to follow the indicated 
mode of acceptance." 

There each person who read the 
advertisement had to perform the same task 

20 as indicated in the offer in return for 
the promise of the company. Here each 
person, servant or agent or independent 
contractor would presumably have to 
perform a different task according to his 
separate involvement in the contract of 
carriage. There there was one offer and 
one method of acceptance. Here, if 
Beattie, J., is correct, there is one 
offer and a multitude of acceptances by 

30 performance of endless variety and of an 
unknown and unstated nature. Such 
suggestion I find unreal and far removed 
from what was contemplated in Carlill's 
case. 
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40 

Moreover, it seems to me that such a 
view would be inconsistent with the words 
of the clause itself. The words used are: 

"all such persons shall to this extent 
be or be deemed to be parties to the 
contract in or evidenced by this bill 
of lading." 

This clearly has reference to the concluded 
and specific contract between the shipper 
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and the carrier and not to some other 
contract. Such parties are to be "parties 
to the contract", and, I add, "of carriage' 
They are not merely people to whom an 
offer is made or parties to a separate 
and different contract. 

Beattie J., considers two possible 
objections to his conclusion that it 
is an offer capable of acceptance by 
performance or a promise to perform. 
He says that it might be contended that 
the concluding words of the clause (which 
I have quoted) suggest that the carrier 
is the stevedore's agent for,the purpose 
of making thd stevedore a party to the 
main contract and not for the purpose 
of receiving an offer of the stevedore 
to participate in a collateral or 
separate contract and he answers this by 
stating that in his opinion the words 
"shall to this extent" indicate "that 
the stevedore is only made a party to 
the exemption clause and not the remainder 
of the main contract, i.e., the stevedore 
is a party to the exemption clause." With 
respect, I do not think it is possible 
to take this view. The words "to this 
extent" may, if he is right, limit the 
participation of the stevedore to the 
immunity clause, but notwithstanding this, 
the stevedore is to be a party or is to 
be deemed a party to the contract in or 
evidenced by this bill of lading - not 
to any other contract - but to the 
contract in or evidenced by this bill of 
lading. No matter then how you restrict 
or limit the participation, it is still 
participation in the contract. And 
if this view is correct, then there is 
no room for suggesting that the stevedore 
becomes a party to some separate and 
independent shipper-stevedore contract. 
What is sought to be done is to pluck 
out (as far as the stevedore is concerned) 
from the shipper-carrier contract, the 
immunity clause and graft it on to an 
undefined separate shipper-stevedore 
contract. The objection which he raises 
and dismisses is, in my view, a valid 
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objection to the view he has taken. 

The second objection which he 
considered is this; 

"The second objection is that if, 
as in the present case, the servant 
or agent of the carrier is already 
under a contractual obligation to 
perform certain functions in respect 
of the goods, can its performance 
amount to consideration in the 
contract with the shipper?' 
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And he answers it as follows; 

"In a realistic commercial sense 
it seems to me there is a consideration 
and further, on the authority of 
Scotson v. Pegg the unloading by 
the stevedore, in my opinion, 
amounts to sufficient consideration 
to complete a contract with the 

20 shipper." 

No doubt when he says the servant or agent 
is already under "a contractual obligation 
to perform certain functions in respect 
of the goods" he is referring to the long-
standing arrangement between the carrier 
and the stevedore. The question then 
could be posed in this way; the stevedore 
is already under contract with the carrier 
to unload its ships, the shipper says 'if 

30 you carry out your contract to unload, I 
will promise you immunity'. That is 
Scotson v. Pegg (1861) 6 H. & N. 299; (158) 
E.R. 121. But that proposition also 
contemplates a separate contract between 
shipper and stevedore, and again there 
is the difficulty as before, first, that 
nowhere in the bill or elsewhere does the 
stevedore undertake to do anything and 
in addition, the clause purports to make 

40 him a party to the shipper-carrier contract 
only and the agency conferred on the carrier 
is for this purpose and not for the purpose 
of making a separate contract between 
shipper and stevedore. 
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For these reasons I cannot read 
the clause as a separate offer made 
through the agency of the carrier to the 
stevedore (or to any servant, agent or 
independent contractor) which he can 
accept by performance or a promise to 
perform some unknown and unstated act. 

Counsel discussed with us some 
American decisions and a Canadian decision. 
A consideration of the decisions of other 10 
countries was regarded by Viscount 
Simonds in the Silicones decision in this 
f M d of the law as "very desirable" on 
the basis that international comity 
would encourage consistency of decision. 
Viscount Simonds spoke with gratification 
of the decision of the Supreme Court of 
the United States in Krawill Machinery 
Corporation and Others v. Robert C. Herd 
& Co., Inc. (1959) 1 Lloyd's Rep. 305, 20 
where Justice Whittaker delivering the 
judgment of the Court declared that 
stevedores were not covered by an exemption 
clause applying to "the owner or the . 
charterer v/ho enters into a contract or 
carriage with a shipper". A contention 
to the contrary he said, would run counter 
to a long-settled line of decisions of 
that Court which from its early history 
had consistently held that an agent was 30 
liable for all damages caused by his 
negligence unless exonerated therefrom 
in whole or in part by a Statute or a 
valid contract binding on the person 
damaged. The Supreme Court of Canada in 
Canadian General Electric Company Ltd. v. 
The "Lake Bosomtwe" and Pickford & Black 
Ltd. (1970) 2 Lloyd's Rep. 81, also 
considered a provision under a bill of 
lading exempting servants or agents of 40 
the carrier and said that on the basis 
that the stevedore was a complete stranger 
to the contract of carriage it would not 
be affected by the provisions for limitation 
of liability and the Court approved the ' 
Silicones decision. In the United States 
however there have also been two decisions 
of District Judges the first of which was 
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also approved by an appeal Court. These 
decisions are Carle & Montanari, Inc. v. 
American Export Isbrandtsen Lines, Inc., 
and John W. McGrath Corporation (1968) 
1 Lloyd's Rep. 260, and Cabot~Cbrporation 
E t A l . v. The "Mormacscan'j Moore-McCormack 
Lines, Inc., and John W. McGrath Corporation 
(1969) 2 Lloyd's Rep. 638. It would appear 
that these District Judges favourably 

10 considered clauses designed to exonerate 
a stevedore on the basis that this was 
open to them from the wording of Justice 
Whittaker's decision "a valid contract 
binding on the person damaged". 

I think that Justice Whittaker was 
saying no more than did Lord Reid, namely, 
that before a stevedore can be exempted 
he must be able to establish a contract 
in his favour and I would have thought 

20 that before a clause inserted in a bill 
of lading is accepted as being such a 
contract there would need because of the 
"long-settled line of decisions" (Justice 
Whittaker) a close analysis and a critical 
appraisal of such a clause. It may be 
that these District Judges have been 
influenced by the "third party beneficiaries" 
philosophy which has advanced more strongly 
in the United States than in England or 

30 New Zealand: see Corbin on Contracts Vol. 4 
p.31 para. 779. 

It is interesting to note, as pointed 
out by Mr. Cooke, that the Carriage of Goods 
by Sea Act 1971: see Hals. Stat. Current 
Statutes Service p.189, gives effect to 
amendments to the Hague Rules in the Protocol 
agreed internationally in Brussels in 1968. 
It has not yet come into force as the 
protocol itself awaiting ratification. 

40 Nevertheless, the Act (as did its pre-
decessor) the Carriage of Goods by Sea Act 
1924 when in force will give "the force of 
law" to the Rules one of which (Article 
IV BIS 1.) states that the defences and 
limits of liability provided for in the 
Rules shall apply in any action against 
the carrier in respect of loss or damage 
to goods covered by a contract of carriage 
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whether the action be founded in contract 
or in tort, and another (Article IV BIS 2.): 

"If such an action is brought against 
a servant or agent of the carrier (such 
servant or agent not being an 
independent contractor), such servant 
or agent shall be entitled to avail 
himself of the defences and limits 
of liability which the carrier is 
entitled to invoke under these Rules." 

The commentator draws attention to the 
words "such servant or agent not being an 
independent contractor" and comments that 
the import of these words would appear to 
be to save thewhole line of cases providing 
that stevedores are not entitled to the 
limiting provisions of the bill of lading 
where they are not parties thereto nor 
express beneficiaries thereof and reference 
is made to the Silicones, Wilson v. Darling 
Island and Herd decisions. 

I have considered the clause as though 
the question had to be decided between 
shipper and stevedore. Here the plaintiff 
is a consignee. Beattie, J., considered 
the position of a consignee in his judgment 
and Richmond, J., has further considered 
it in his judgment just delivered. As I 
have found the immunity provision of no effect 
between shipper and stevedore, the position 
cannot be any stronger between consignee 
and stevedore and it is unnecessary to take 
this matter any further. 

For the reasons previously stated, 
the "time" limitation contained in the 
Hague Rules incorporated in the bill by 
the Carriage of Goods by Sea Act 1924 
and which protect "the carrier and the 
ship" are also no protection to a stevedore. 
I would allow the appeal. 
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counsel for the appellant, and Mr. Eichelbaum 
of counsel for the respondent THIS COURT 
HEREBY ORDERS that the appeal brought by 
the appellant against the judgment of the 
Honourable Mr, Justice Beattie delivered 
in the Supreme Court of New Zealand at 
Wellington on the 26th day of August 1971 
be and is hereby allowed and the case be 
and is hereby remitted to that Court with 

20 a direction that judgment be entered for 
the appellant for the sum of $1,760, 
together with costs according to scale and 
witnesses' expenses and disbursements to 
be fixed by the Registrar in that Court 
AND HEREBY FURTHER ORDERS that the respondent 
pay to the appellant the sum of $250-00 
for costs and the sum of $165-20 for 
disbursements as fixed by the Registrar of 
and incidental to this appeal. 

30 BY THE COURT 

L.S. 'D. V. Jenkin' 

REGISTRAR 

No. 13 

* FORMAL JUDGMENT OF THE COURT OF APPEAL 

Thursday the 25th day of June 1972 

BEFORE THE RIGHT HONOURABLE MR. JUSTICE 
TURNER, PRESIDENT, THE HONOURABLE MR. 
JUSTICE RICHMOND, AND THE HONOURABLE MR. 
JUSTICE PERRY 

This appeal coming on for hearing on the 
8th and 9th days of May 1972 and UPON 

10 HEARING Mr. Cooke Q.C. and Mr. Tuohy of 

No. 14 

ORDER FOR CONDITIONAL LEAVE TO APPEAL TO 
PRIVY COUNCIL 

BEFORE THE RIGHT HONOURABLE MR. JUSTICE 
TURNER, PRESIDENT, THE RIGHT HONOURABLE 
MR. JUSTICE MCCARTHY, AND THE HONOURABLE 
MR. JUSTICE RICHMOND 

In the Court 
of Appeal of 
New Zealand 

No. 14 
Order for 
Conditional 
Leave 
7 August 1972 
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Monday the 7th day of August 1972 

UPON READING the notice of motion of the 
respondent dated the 13th day of July 1972 
filed herein AND UPON HEARING Mr. 
Carruthers of counsel for the respondent 
and Mr. Tuohy of counsel for the appellant 
THIS COURT HEREBY ORDERS by consent that 
conditional leave to appeal to Her Majesty 
in Council from the judgment of this 
Honourable Court in this appeal be and 10 
is hereby granted to the respondent UPON 
THE CONDITIONS that the respondent within 
three months from the date of this order 
enter into good and sufficient security 
to the satisfaction of the Court in the 
sum of $1,000 for the due prosecution of 
the appeal and the payment of all such 
costs as may become payable to the appellant 
in the event of the respondent not obtaining 
an order granting it final leave to appeal 20 
or of the appeal being dismissed for non-
prosecution or of Her Majesty in Council 
ordering the respondent to pay the 
appellant's costs of the appeal (as the 
case may be) AND that the respondent 
within three months from the date of this 
order do take the necessary steps for the 
purpose of procuring the preparation of 
the record and the dispatch thereof to 
England. 30 

BY THE COURT 

L.S. 'D. V. Jenkin' 

REGISTRAR 

4 

t 



10 

83. 

No. 15 

ORDER FOR FINAL LEAVE TO APPEAL TO PRIVY 
COUNCIL 

BEFORE THE RIGHT HONOURABLE MR. 
JUSTICE TURNER PRESIDENT, THE 
RIGHT HONOURABLE MR. JUSTICE MCCARTHY, 
AND THE HONOURABLE MR. JUSTICE RICHMOND 

Monday the 4th day of December 1972 

UPON READING the Notice of Motion filed 
herein AND UPON HEARING Mr. Travis of 
Counsel for the Respondent and Mr. Grace 
of Counsel for the Appellant THIS COURT 
DOTH ORDER by consent that final leave to 
appeal to Her Majesty in Council from the 
Judgment of this Honourable Court delivered 
on Friday the 29th day of June 1972 be and 
is HEREBY GRANTED to the Respondent. 

In the Court 
of Appeal of 
New Zealand 

No. 15 

Order for 
Final Leave 

4 December 
1972 

BY THE COURT 

L. S. D. V. Jenkin' 

REGISTRAR 

4 

% 
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CERTIFICATE OF REGISTRAR OF COURT OF APPEAL AS 
TO ACCURACY OF RECORD. 

I, DOUGLAS VICTOR JENKIN, Registrar of the Court 
of Appeal of New Zealand DO HEREBY CERTIFY that 
the foregoing 83 pages of printed matter contain 
true and correct copies of all the proceedings, 
evidence, judgments, decrees and orders had or 
made in the above matter, so far as the same have 
relation to the matters of appeal, and also correct 
copies of the reasons given by the Judges of the 10 
Court of Appeal of New Zealand in delivering 
judgment therein, such reasons having been given in 
writing; 
AND I DO FURTHER CERTIFY that the appellant has 
taken all the necessary steps for the purpose of 
procuring the preparation of the record, and the 
despatch thereof to England, and has done all 
other acts, matters and things entitling the said 
appellant to prosecute this Appeal. 

AS WITNESS my hand and Seal of the Court of 20 
Appeal of New Zealand this 6th day of February 
1973. 

D. V. JENKIN 
L.S. Registrar 

* 

I 
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