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IN THE JUDICIAL COMMITTEE OF THE PRIVY COUNCIL No.23 of 1973

oON APPEAL

FROM THE FEDERAL COURT OF MALAYSIA

BETWEEN
TRACTORS MALAYSIA DERHAD Appellants
- and -
TIO CHEE HING Respondent

CASE PORTHE APPELLANTS

RECORD

1. This is an Appeal from a Judgment dated 20th Novenber P.31
1972 of the Federal Court of Malaysia (iAppellate Jurisdiction)

(Ismail Khan, Chief Justice, Borneo, Gill F.J., Pawan Ahmad J.)
allowing the appeal of the Respondent from the decision of

Lee Hun Hoe J. dated 6th July 1972 in Civil Suit No.199 of P.52
1972 in the High Court of Borneo that the Writ of Summons and

the service thereof and all subsequent proceedings be set aside

with costs to be paid by the Respondent to the Appellants, and
ordering that the Appellants pay the costs of the Respondent

in the appeal and in the Court below to be taxed.

2. The circumstances which gave rise to these proceedings
and to this appeal are hereinafter in this Case set out.

3. At all material times the Respondent has been the
Managing Director of Southern Estate Sendirian Berhad, a

Company incorporated in Malaysia (hereinafter called "Southern™).
The Respondent and his wife are the ownmers of the whole of

the share capital of Southern. On 1st October 1967, Southern
entered into 19 hire agreements with: the Appellants, by cach

of which the Appellants agreed 1o let and Southern agreed to
hire a tractor. Southern fell into arrears with payments

under these agreements, and by 31st October 1903 ored the
Appellants #2,298,617.75.

4. In November 1968, a meeting was held at the offices
of the Appellants?! Solicitors, Thomas Jayasuriya & Co.,
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attended by Mr.Thomas Jayasuriya, the Appellants' representative
Mr.J.S.Bakin and the Respondent, at which the Respondent was
asked to assume, and agreed to assume, in return for the
Appellants forbearing to sue Southern, liability for Southern's
debt to the Appellants, which then stood at £ 2,251,064.67.
Mr.Thomas Jayasuriya then drew up a draft agreement on the basis
of the discussion at the meeting, and, following a further
meeting at which amendments were discussed, a written agreement
dated 21st November 1943 was signed by the Respondent and by
Mr.Eakin on behalf of the Appellants.

By that agreement it was recited (inter alia)_that
"Eoutherg is indebted to [t-he Appellant_s] -

(a) in the sun of # 1,973,933¢36 +eesess. as shown by
the respective amounts against the said Agrecments

in the Schedule hereto, which sum has become duec and
payable

(®) in the sum of £ 272,131.31 +eesee.. in rospect of
spare parts supplicd and services rendered, which sum
has also become due and payavle....”

And that

"at the request of Ehe Respondenj] Ehe Appollant_s]
have agreed not to take legal procecedi for the
rcecovery of thc said sums from [§outhe for the tinmc
being."

By Clausc 1 of the said agrecment, it was provided that
"in considgration of the aforesaid prumises [{he
Responden‘_t] hereby undertakes and guarantcos ag principal
debtor the payment to ['Fhe Appella.nt_§7 on demand the said
sum of § 1,978,933.36 and such additional sum as
representing the costz of takirg posscssion of the
machinery and any other additional sums as may be due
under the said Agrocments as aforcsaid (hercinafter
collectively referred to as "the Dobt")."

By Clausec 2 of thc said agrcecement it was provided that 'no
demand to Ehe Responden_t] for the immcdiato full payment of tho
decbt shall be made for so long as [597 complies with each and
cvery one of the following conditions :~

(3) at the rcquest of /the Appellants/ /the Respondent/ shall
oxccute a charge or a sccond charge as the casc may be in

respect of all lands owned by Ehe Respondent/ ond shall causc
Southorn to executc a charge or a sccont charge as the casc may be
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in rospect of all lands owncd by [gouthorg] «eees provided that
the provisions of this paragraph shall not apply to the lands
comprised in Ehe Respondent 's/ Now Town Project in Lahad Datu.

RECORD

(4) [the Respondent/ shall pay monthly to [_‘_t'he Appella.nt§7 towards
thc discharge of the debt as aforcsaid the sum of £ 50,000.00.....

the first payment to be madc on 15th day of March 1969 and
thereafter on the first day of every succeeding month.”

By Clausc 3 of thc said agrcement it was provided that
"nothing hercin contained shall extinguish or reducc the
Liability of [goutherg for the dcbt as aforesaid exccpt to
the extent of payments made Ly Ehe Respondcng and nothing
herein contained shall preclude ft-he pollants/ from procecding
or taking legal proccedings against [éyo)uthe for the recovery
of the debt or balance thercof or part thercof upon the breach
byfb'he Respondon‘_t] of any of the conditions of this Agrecment,
and for the avoidance of doubt it is_hereby decclared that thc
taking of such_procecdings nst /Southern/ as aforcsaid shall
not relicvc [#;e Respondent/ of his liability and ovligations
under this Agrocment and shall not preclude the taking of logal
procecdings against Ehc Respondo’nﬁ for the rocovery of
the debt or balancc thercof or part thercof.!

5« On the 1st May 1969 the Respondent was, in accordancc with
Clause 2 (3) of thc agrcement, required to, end did, cxecutu e
charge in respcct of Country Leases 10736, 10793, 10795, 10797,
10800, 10801 and 10806, which were not part of his New Town
Projcct at Lahad Datu.

6. The Respondent failed to makoc any of the payments which he
had undertaken by the agreement, and Southern also failed to
make any payment. Accordingly on 28th Octobor 1969 the
Appellants issued a Spcciclly Indorsed Writ of Summons against
the Respondent, in Civil Suit No.190 of 1999, claiming the
eum of § 2,056,987.58. Separatc proccedings werc commenced
against Southern on thc same day. The ¥Writ was served
personally on thc Rospondent. He had full notice of the
Statement of Claim indorsed thercon, which expressly reforrcd
to the Agreccement, to the Appellants! forbearance to sue
Southern as thc considoration for the Respondent's guarantce,
to the fact that the Appellants did forbear to suc Southern,
and to the failure of the Respondcent and of Southern to mako
any payment. On 14th November 1969, the Respondont cntored
an appoarance through his Advocates and on 1st Deccmber 1969 by
those Advocatcs he entored a Defence admitting liability in
tho sum of # 718,256.85 which he described (accuratcly) as

the adjusted sum duc to tho Appellants. /The adjustod figurc
was in accordancc with an agrccmont between the parties, after
allowing deductions for certain rebatcs and payments made

3.
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by Southorg?. No issue was raised by thc Respondent as to tho

torms or validity of the agroement dated 21st Novembor 1968,

and therc was in particular no suggestion that the agrcement

falsely stated the consideoration for the Respondent's guarantce,

or that thore was no considoration for that guarantce, or that

the Respondent had not in fact agrecd to give that guarantce,

or that the Respondecnt's signaturc to the agreement had boen
procured by fraudulent misreprescntations, or that the agrcement

did not fully and accuratcly scot out what had actually been

agrced. 10

7. On the 4th Docember 1969, the Appellants madc application
for lcave to enter final judgment against tho Respondent in the
said sum of § 718,266.85. Leave was granted on 27th December
1969, and judgment cntecred. The Respondent was reproscnted by
his advocatcs at the hearing of the application, and thoy again
admitted liability for the said sum. In paragraph 16 of an
Affidavit sworn by thc Respondent on 1st March 1972 in support
of en application to set aside the said judgmont, thc Respondent
stated: "When the [prcllant§7 sought summary judgmoent as
aforosaid I did not instruct my Solicitors, Messrs.Chung Thain
Vun & Co. to opposc the epplication for only one rcason i.c.
being a man of honour I did not wish to go vack omn my word
once given." In paragraph 13 of an Affidavit of the Respondent
sworn on 27th Junc 1972 in thesc procecdings, thc Respondont
statcd: "I did not inform my former solicitor MMr.Chung Thain Vun
about thc existence of the agrecmont at all, lct alone consult
him on thc morits. At that time I fclt morally obliged to pay
my company's debts, I thercfore instructed lr.Chung Thain Vun
not to defend the suits against my company and myself but to
formally appcar, admit my liability and consent to judgment on 30
the reduced and agrecd sum of $ 718,260.85. I strongly
folt that as a gentlcman, I would honour my word once Zivcn.
I therefore had no thought of evading my responsibilitics.
That is why I did not instruct i&r.Ch to opposc any of the
subsequent actions of the [ﬁbpollants as I knew that I could
finally discharge my obligations ....." In paragraph 3 of the
Affidavit of tho said Mr.Chung Thain Vun sworn in thesec
proceedings on 27th June 1972, Mr. Chung statcs "The

Respondeq§7 first came to sec me in the month of November
1969, after he and [§6uthcp§7 had bLeen served with several suits 4o
No.190 and No.139 of 1903 respectively. He informed me that
he hed porsonally agrced to pay tho debt of Southorn .... and
thet I was nmercly to enter formal appearances. Hoe said that
since he had given his word of honour as a gentleman, hc and
his company would not want to_dcfend thoso actions..... Such
boing the stand taken by tho [ﬁbspondcn£7 I procceded to file
appcarance in suit No.190 of 1959, to admit on his behalf
liability for the sum claimcd which was recduced from 52,298,Q17.75
lcas payments, ctc., to § 713.260.85". In paragraph 6 of Mr.Chunz's

20
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sald Affidevit, hc gtatcs ”[;he Rospondcnt/ instructod me
not to opposo thc Zszellants:7 subsequent actions to obtzin
prohibitory ordcers cgainst his lands or any othcr actions since
ho scid he had zlreedy consonted to judgmont and felt suro
that he could pay.”

8. On 26th January 1970, the 4ppcllants obtaincd a prohibitory P.54 L.40
order in respoct of 5 land titles which inoluded 4 land

titlos.conpriscd in tho Lahad Datu Now Town Project. No

objcction was taken to tho applicetion or the prohibitory

order and no suggestion was made by or on bchalf of the

Respondent that the Appellants' application, so far as it

rclated to thosc 4 titles, was contrary to the truc

egrecment between the pertics.

9. On the 16th June 1970, the Respondent wes cxamined on & P.55 L.3
Judgment Dcbtor Summons at which he wans also ropresented

by his advocates. At the hcaring of that Summons, he

spoke of loans he hopod to raisc to pey the dcbt. Betwcon

July 14th 1970 and July 15th 1971 the Rcspondent made 1C

payments of # 500 cach, totalling ﬂ 5,000,

10. On 28th August 1971, a further prohibitory order was optained P.55 L.7
against Locase No.107809 which thce Respondont asscurts was

part of the land comprisced in the Lahad Datu Now Town

Project. The Respondent offered no opposition to this order

and once again made no suggestion that it involved any

breach of thc true agrocment between the parties.

11. On 13th Septcuber 1971, the Lppellants obtzined an P.55 L.tu
order for salc of the land in Lease No.10789 by auction, the
auction to tako placc on 16th October 1971. The Respondent
offored no opposition to the order. The salc was postponed

at thce request of thc Respondent, to cneblc hin to raise

funds to satisfy thc judgment, and on 8th October 1971,

the Appcllants obtaincd an order for the postponed salc to
take placo on 30th October 1971. Tho salc was again
postponed at thc requost of the Respondent, for the samc
reason, and on ist November 1971, thc Appcllants obtained an
order for the salc to tzke placc on 2T7th November 1971. On
18th Novanmber 1971, Messrs.Shelley Yap acting for the
Respondent wrote to Thomas Jeyasuriya & Co. informing them
that the Respondont was dcetcrmined to sell by tcender the 4 picccs
of land comprised in thc New Town Projoct, and asking them

not to procced with the auction on 27th November, dbut the
iAppellants did not agree to further postponcment. However,

the auction did not takec place on 27th November 1971 as the
Court Bailiff could not obtain a planc scat to Lahad Datu.

On 30th November 1971, thc Appellents obtained a now date

for the auction, to takc place on 3th Januzry 1972.

Verious requosts worc made by thce Rospondent and his advocatcs
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P.55 L.39
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to Mr.Jayasuriya and to the Appollants for postponcment. On
6th January 1972, on thc application of th¢ Respondent, the
High Court in Bornoo granted a postponoment of the auction for
2 months, to the 29th Fcbruary 1972, to cnablc the Respondent
to raise funds. At no stage during any of thesc procoedings
or events did the Respondent or anyone on his bchalf suggest
that therc was any breoach of the true agreecuicnt, or raise

any of the issucs now pleadcd in his Writ of Summons.

12. On 6th March 1972 thc Respondent epplind to sct asido

the judgment in Civil Suit No.190 of 1909 on the grounds 10
(reforred to in paragraph 16 and 9 rospectively of his

Affidavit of March 1st 1972) that "the Guorantee which stated

that thc consideration was the forbearancc of lcgal proceed

against Southcrn .... was in faoct not given by the /ippellants/.

The agrcement is not onforceable" and that he agrced to

"agsumc primary liability but madc it clcar that my lands

comprised in the Lahad Datu New Town Projccts should on no

account be utiliscd in any way to discharge Southern's debts

to the [Kppclla.ntg Nr.J.S.Eakin agrecd.® His application

was dismissed on 13th Merch 1972. 4t the same time ho 20
epplied for a further postponoment of thc auction sale, and a
postponencnt of 4 months to 13th July 1972 was given to cnable

him to raisc funds.

13, Before this period expircd, the Respondent commenced the
prcecent proccedings by a Writ dated 16th May 1972 in Civil Suit
No.199 of 1972 in the High Court of Bornco. A4s appears fron
his Statcment of Claim he alleges that the agreoament of
November 21st 1968 did not truly sct out what hed becn agrecd,
that it falsely statced that he guarantced as principel dcibtor
the payment of Southern's dcbts and thc considoration for the 30
guarantec, and also the termm truly agreed as to his land
compriscd in the Lahad Datu New Town Projoucts, and that h¢ had
been induced to sign it by fraudulont misrcprescntations as to
its contents.He claimod (intor alia) to have the agrecment
rescinded or roctified, the sctting aside of the judgmont of
Decembor 27th 1909 and of the prohibitory orders, and damages
for fraud and brocach of contract.

14. On 22nd June 1972, the fppellants issucd an application

for an order that the Writ of Summons, the service thereof and =zll
subscquent procecedings be sct aside and the action dismissced 40
on the grounds :

(a) That the Writ was not indorscd in accordancc with the
Rulos of the Suprome Court 1957 Order 3 Rulc 3;

(b) That the /Respondent/ was ostopped from bringing the
proccedings; and

(c) 'That the action was frivolous or vexctious.
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15. The summons was hcexd by the Honourable lr.Justice Lee

Hun Hoe, Senior Puisne Judge in Borneo, who gave judgment P.52 to P.01

for the Appellants on 6th July 1972 on the second and third
grounds raiced in the summons. On the second ground, estoppel
by res judicata, Lee Hun Hoe, J. said : P.58

"Mallal's Supreme Cour:i Practice at p.201 on the subject of
res judicata ohserves that :~ "The object of the rule of
res judicata is always put upon two grounds -~ the one of
public policy, that it is in the interesis of the State

that there should be an end of litigation, and the other,
the hardship of the individual, that he should be vexed twice
for the same cause.” 350 long as the Judgment stands no one
who was a party in those proceedings ocan re-open the

matter. See Hili v. H:iil (1954) P.261; (1954) 1 All.E.R.491.
That is what the Respondent is trying to do in this case.

I can see no ground i-r his doing so since the Judgment

was the result of his _.ission. He was fully cognisant

of the proceedings anc clearly bound by estoppel from
litigating the same matter in a different form or guise.

A judgment by consent or by default operates as an

estoppel between the parties and their privies;

Shaik Schied Bin Abduliah Bajarie v. Mootoo Carpen Chitiy."

On the third ground in the summons, that the proceedings
were frivolous or vexatious, Lee Hun Hoe J. said as follows: P.59

"WHhether the proceedings are frivolous or vexatious is a
matter for the exercise of judicial discretion.... the
Court must not prevent a person from exercising his
undoubted rights on any vague or indefinite principle.
The Annual Practice, 1960 at p.577 contains this passage:

"So, if a party seeks to raise anew & question
which has already been decided vetween the
parties by the Court of coupetent
jurisdiction, this fact may be uvrought

Lefore the Court by affidavit and the
Statement of Claim, although good on the face
of it, may be struck out, and the action
dismissed; even though a plea of res
judicata might not strictly be an answer

to the action; it is enough if substantially
the same point has been decided in a prior
proceeding.

At page 578 it is stated:

"So, too, any action which the [ﬁéspondeq§7
clearly cannot prove and vhich is without any
solid basis, may be stayed under this
inherent jurisdiction as frivolous and
vexatious (Lawrance v. Lord Norris 15 App.

7.

L.9

L.30
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P081 to P.9O
P.84 L.39
P085 L.1.

P.35 L.6 to L.13

Casecs 210; Willis v. Barl Howc
(1893) 2 Ch.545).

Mr.Chung Thain Vun, who acted for thc [ﬁésponden37

in Civil Suit No. of 190 in his affidavit stated quitc

clearly that the [%gs ondcnt hod personally agrecd to pay

the dcbt of Southo and instructod him to cnter formal
carancg. Ho understood that the [ﬁbsponden§7 and

Z§§u1h02§7 would not want to defend the action.

Subscquently he proceceded to admit liability to the coxtent

of # 718,266.85. He also affirmed_that the /Respondcnt/ 10

instructced him not to opposc the [prcllants' subscquent

actions to obtain prohibitory orders against his Lands

or any other actions since he said he had alrocady consented

to juldgmont and felt sure he could payeese... It iB too late

in the day to go into thc question of oxtrinsic evidence

rclating to the agrcemont which the [ﬁbspondcn§7' attested

willingly and without compulsion as hc was confidont of

raising the necessary funds and thus saving his projecct.

That has always boen his attitudc in the various

procoedings particularly when applying for postponcments of 20

sale. The crux of thc whole matter which compcls him to

initiate this action lies in his failure to raisc the necessary

funds to satisfy the judguent cdebt. All the natters in this

action could have becn raised by the Zﬁbspondcq§7 proviously

in his Defence but hc electcd not to ¢o so. There is no

question of new cvidence being discovercd vhich could not have

been obtained in the previous procecdings. This action is nothing

but merely a new twist to overcomec his difficulty in raising

the loan and to delay the oxccution of judgmont egainst him

Every opportunity was given to him to save his Satellite 30

Town projoct. No successful party should be deprived of the fruit

of his victory by frivolous and vexatious prococdings. His

action is misconccived and an abuse of the process of the

Court. The Court will not allow itsclf to bo uscd as a vehicle to

defeat the course of justice in the hope of delaying the

cxecution of a judgment and saving a grondiose projoct.™

16, The Respondent appoaled to the Federal Court of Malaysia,

and his appcal was allowed on 20th November 1972, the judgment

of the Court being given by Gill, F.J., in whosc Judgncnt

Ismail Khan, C.J., Borneo and Pawan iLhnad, J. concurred. On

the question of costoppcl, Gill, F.J. held that there werc 40
exceptions to the rule that a consent judgmont operatos as an
ostoppel, and rcferrced to the dictum of Lopes, L.J. in

Huddersficld Banking Co.Limitcd v. Honry Lister & Son Limitced
(1895) 2 Ch.273, 2%& as follows:

"The law scoms to be that a comsent order noy be sct
asidc for thc same reesons as thosc on which an agrcement may
be set aside." He held that wherce a judgnent is given by

3.



10

20

30

40

conscnt, anc is bascd upon and intended to carry out an
agreonont betwcen the peartics, it can bc sot saide on any

such ground, ani in particular whore it is ostablished that the
judgment has been obtainod fraudulently or by rcason of a
mutual mistake of tho partices regarding a uatcrial fact. As

to the lppellants' contention that the action should be

struck out on the ground that it was frivolous or vexatious,
Gill, F.J. hold that tho application to set aside the Writ wes
cloarly made under Orcer 25 Rule 4, that sinoc the facts
allcged by thc Rospondent would, if proved, entitle him to

sot aside the agrcement he would also be cntitled to have the
judgnent which was founded on that agrocnont set aside; that
the issues raisec in the Statcmont of Claim could only be
adjudicated upon at the trial of the action, and could not

be docided on affidavits of tho partics. He held that it

was "not open to the Court to go into the merits of tho cesc
at this stego'", that ho wes not entitled to look into the wholc
background! of thc litigation, and he relicl on the
proposition that "whon thero is an application medce to

striko out a pleading, and you have to go to extrinsic
evidence to show that the pleading is bad, that rule docs not
apply. It is only when upon the face of it it is shown that
the ploading discloscs no causc of action or defence,

or that it is frivolous and vexatious thot the rulc applies
(per A.L.Smith L.J. in Attorno neral of tho Duchy of
Loncaster v. London and North-West Roilwey 315925 3 Ch.274

at p.27

17. On 15th March 1973 in the Federal Court of Malaysia
(4zni, Lord Presidenmt,Malaysia, Ismail Khan, Chief

Justice, Bornco, Raje Azaln Shah J.) the Appellents were
grantcd conditional lcave to appcal to Your Majesty in
Council.

18. On 25th Junc 1973 in the Federal Court of Maloysia
(Ong, Chicf Justice, High Court Malaya, Suffian F.J.,

2li  F.J.) thoe fLppellants werc grantcd final leave to
appcal to Your Majosty in Council.

19. The Lppellants respectfully submit:

On the issuc of estoppel

(2) that the consent juldgment of Deccmber 2Tth 1949 in
Civil Suit No.190 of 1969 was conclusive against the
Respondent not only as to his indebtedness in the agrecd
and adjusted sum, but as to all matters esscntial to the
judgnent, and as to all points which proporly belonged
to the litigation and which tho Respondent, excrecising
reasonable diligence, might have brought forward at

the tinmc.

Record

P.85 L.24

P.8o L.14

P.89 L.30 to L.31
P.89 L.35

P.87 L.12

P.92 to P.93

P.93
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(v) that while it is respectfully concoded thut a conscnt
judgnent or order may be sct aside on the grounds that it was
obtained by fraud or by rocuon of a putual mistcko of the
partics regarding a material feoct:

(i) the Rcsporndent has neither ellcged, nor
adduced any evidence to support thc zllcgoetion, that any
fraud or mistake operated on his mind whon he consonted to the
judgnent of Decembor 27th 1969. ’

(ii) the Respondent as Plaintiff in an action
to set aside a judgnent on the ground of fraud, must producc 10
evidence of facts discovered since the former judgment which
raisc a rcasonablc probability of the action succecding;
he has neither alleged, nor adduced any ovidence to support
the allegation, that he discovered any of the mattors on which
hc now sceks to rely only after the judgnont of December 27th

1969.

(iii) that on the evidence adduced by the Respondent,
and the uncontradictod facts, it is clear that thc Rospondent
with full knowlodge of all materizsl facts affirmcd the agrocnent
of Novecuber 21st 1968 by ~greeing his liability in the reducoed 20
sunm of B 718,206.85 and Ly instructing his advocates to consont
to the judgment of Deccmber 27th 1969; and further affirmed that
judgnent itsclf by instructing his advocates to consont to or
not to opposc thc steps tekon by the Appellants to enforce thet
judgment by way of prohibitory orders, judgnent debtor summons
and en order for the salc of land, cond by sccking from both
the Court and the Appcllants postponemoents of the salc of land
by auction.

(c) that accordingly the Respondent was cstopped, both by the
consent judgment and Ly his subsequent conduct, fron raising 30
in the prescnt procceedings thoe allegations that there was no
consideration for the agrocment of November 21st 1968, that the

samc did not sot out thc true agrocment betweon the partics,

that hc signed the samc in rcliance on felse and freudulent
assurances, or any other of the mattors alleged in paragraphs

9, 10, 11, 12, 15, 16 or 17 of the Statement of Claim

(d) that the Federal Court held that if the Respondont allegod
facts which, if provod, would entitle hirm to set aside the

agrocnent of Novembor 21st 1908 he would also be entitled to

have the judgment which was founded on that agrecment set aside: 40
and that for thce rcasons sct out above it errcd in so holding.

c_issue 2ismiss s frivolous anc voxatj
(e¢) that the application to the Court was madc, and Mr.Justice

Loc Hun Hoe correctly treated it es boing nade end acted, undor
the inhorent jurisdiction of the Court; and cvidunco was

10.



zccordingly receivable (and was in fact received Loth at first
instance and in the Fodersl Court on Appeal) on behalf of the
Appellants and the Respondent.

(f) that the Court was accordingly not only entitled but
bound to consider all the circumstances and background of the
litigation, and not merely thc pleadings alone, in order to
decide whether the action should be dismissed as frivolous

or vexatious, and the Federal Court erred in refusing to
consider the same.

(g) that on the facts beifore the Court, and for the reasons
given by the Learned Judge at first instance and thosc set
out above, the Learned Judge was right to dismiss the action
as being frivolous and vexatious.

20. the Appellants humbly submit that the said Judgment of
the Federal Court of Malaysia (Appellate Jurisdiction) ias
wrong and ought to be rcversed for the following amongst other

REASONS

(i) TECAUSE thc Respondent was estopped hy the
consent judgnent of Deccmber 2Tth 19(9 in Civil
Suit No.190 of 1909 in the High Court in

Bornco from raising the allegations relicd

on in his present proceedings.

(ii) DECAUSE the Respondent is further citopped

“rom reising the said allegations by reacon of his
conduct in affirming with knowledge of all material

facts both the said judgment and the agreement of

November 21st 1953 which founded the said judgment.

(iii) BECAUSE the Court in the exercise of its
inherent jurisdiction was c¢ntitled, and bound, to

consider and take into account all the circumstances

and background of the litigation, and having done

80 ought to have dismissed the action as frivolous

and vexatious,

(iv) DECAUSE the Judgment and Order of Mr.Justice
Lee Hun Hoe were correct ané ought to ¢ affirmed.

SAMUEL STAMLFR 2.C.

NICHOLAS STRAUSS
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