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The respondent and cross-appellant Hoalim owned an island off the
coast of Singapore. Under the relevant legislation the appellant Collector
gave notice of compulsory acquisition for public purposes. Compensation
therefore falls to be assessed on the basis of the market value of the
subject land at the time of publication of the notice of compulsory
acquisition. The original Crown or State grant of the subject land (the
island) to one Angus in 1860 contained a provision enabling the State, if
it should be required for public purposes, to reacquire the subject land,
paying therefor only the latest purchase price plus any money that had
since been expended on the land by the owner. (This was the construction
favoured by the Court of Appeal—Record page 51—and it has not been
challenged before their Lordships.) This, it may be assumed, would be
less than the market value of the land without such a provision for its
reacquisition. The Collector did not seek to enforce that provision: as
indicated he set in motion ordinary processes of compulsory acquisition for
public purposes. But in ascertaining what a notional purchaser in the
market would pay for the subject land it is relevant to consider whether the
1860 reacquisition provision was still enforceable on the date of publication
of the notice of compulsory acquisition.

The relevant tribunal, before deciding upon the figure of compensation,
stated a case for conmsideration by the Court of Appeal setting out a
number of questions of law upon which guidance was sought. Of these
questions three remain outstanding for consideration and determination
by their Lordships.
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The first question is whether the Registration of Deeds Ordinance of
1886, which required registration of conveyances of land in default of
which the document was (in broad terms) not to be recognised by law,
applied at all to original State grants of land as distinct from subsequent
assurances by subjects. The Court of Appeal held that it did so apply so
as to require registration of such State grants: and that the defects resulting
from non-registration operated against the Crown or State seeking to
enforce some provision in the grant in favour of the State such as the
provision for reacquisition at a limited price already mentioned. That
view of the law being adverse to the Collector he appeals against it.
The other two remaining questions arise if the Court of Appeal was wrong
on the first question and are the subject of Hoalim’s cross-appeal.

The second question is whether the Court of Appeal was right in holding
that the provision for reacquisition in the 1860 grant amounted not only to
a covenant by Angus but also to a condition of the grant. It is common
ground that if the Court of Appeal was right on the second question the
third question does not arise, because a purchaser for value without notice
actual or constructive cannot on that ground take freed from the condition.
The third question is whether, if the provision for reacquisition is of the
nature of a covenant only conferring upon the State an equitable interest in
the subject land, Hoalim had in the circumstances constructive notice thereof
when he bought in 1951. The Court of Appeal held that he had
constructive notice. No question whether he had actual notice fell to be
determined by the Court of Appeal: nor is it before the Board.

It is convenient to add at this point that no question of remoteness or
perpetuity is raised inthis-cross-appeal,-and- their Lordships-say nothing -
on that subject.

The grant to Angus dated 26th April 1860 was by the Secretary of
State for India on behalf of Her Majesty. It is not disputed that the State
of the Republic of Singapore is the successor of the Crown for present
purposes. The consideration paid by Angus was Rs. 1,320. The land was
granted in conveyancing terms appropriate to create a fee simple in
Angus. The land was described as

“ All that Island called and known by the name of Pulo Tikong
Kitchil situated between Pulo Obin and Pulo Tikong Besar whereof
the lines of boundary and their bearings [are] laid down in the Plan
endorsed hereon, certified under the hand of the Surveyor General
estimated to contain an Area of Two hundred and twenty acres
together with the appurtenances ™.

It is to be observed that, since the land granted is an island identified by
name and by its position in relation to two other named islands, no
further identification by plan could possibly be required: amnd it is not
surprising to find that the plan is no more than an outline with what
appear to be measurements between points along that outline, and without
any bearings at all, which would be appropriate only to identification of
a plot or area on the mainland. In effect a common form was adopted
though not suited to the grant of an entire island. There follows the
habendum, and after a semi-colon the words which their Lordships have
referred to as the provision for reacquisition by the State, as follows:

“ Subject nevertheless to the conditions (sic) hereinafter mentioned
that is to say the said Gilbert Angus for himself his Heirs Executors
Administrators and Assigns Doth hereby covenant and agree to
surrender and make over unto the said . . . .[State] . . . . the said
Land and premises should it at any time be required for public
purposes, upon a requisition made to him to that effect in writing and
upon the payment to him . . . his Heirs . . . [etc.] by the said . . . .
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[State] . . . . of all sum or sums of money that the said . . . . his

Heirs . . . . [etc.]. . . may or shall have incurred expended (sic) upon
the said Land.”

Upon this language turns the second question whether there is here not
only a covenant but also a condition of the grant.

In 1878 Angus sold the subject land to the Sultan of Johore: it was
described as “ the hereditaments described in the Schedule hereto ”. The
Schedule was in these terms:

™ All that Island called or known by the name of Pulo Tikong
Kitchil situated between Pulo Obin and Pulo Tikong Besar whereof
the lines of boundary and their bearings are laid down in the plan
endorsed on a certain Indenture dated the 26th day of April 1860 and

made between . . . . [etc. etc.] . . . certified under the hand of the
then Surveyor to Government estimated to contain an area of 220
acres . . .".

The 1878 conveyance was a good root of title in 1951 when the subject
land was sold and conveyed to Hoalim. It is upon the reference in 1878 to
the plan endorsed on the 1860 grant that the question of constructive
notice of the covenant for reacquisition contained in the 1860 grant turns.

Their Lordships turn to the first question—that arising on the Collector’s
appeal—firstly and mainly whether the Registration of Deeds Ordinance
1886 applics at all to State grants. Their Lordships are informed that all
land in the Republic of Singapore in private hands was originally the
subject of a Crown (State) grant: and they are also given to understand
that in fact no Crown or State grant has ever been registered under the
Registration of Deeds Ordinance 1886, or under its successor Act, or under
the earlier Indian Act 16 of 1839. In that climate of non-feasance it
would indeed be strange if the need for registration were to be discovered
for the first time in the 1970’s.

The first document for consideration is the Indian Act 16 of 1839, which
was in force in Singapore at the date of the 1860 grant, and is relevant for
consideration of the applicability of the Registration of Deeds Ordinance
1886 to original Crown grants. The 1839 Act was primarily concerned
with regulation and assessment of rents payable to Government in (inter
alia) Singapore. Thereunder the Collector could grant leases of Crown
land, and was required (obviously for administrative convenience) to
maintain in his office a register of the details of such leases. The relevant
section is section XI. Thereunder

(Clause First) “ All mutations by act of party or by succession in
titles to land . . . shall be registered under the following rules ™.
(Clause Second) “ The party claiming by right of fransfer or succession
shall attend at the Collector’s office . . . and shall make application
for registering the mutation, producing the original grant or lease ... .”.
(Clause Fifth): “ The registry of a mutation shall not of itself be taken
to convey or establish any legal title to land .. . But no deed
whatsoever for the sale or transfer of land . . . shall be admitted to be
valid by the officers of Government, or be received in evidence as a
legal instrument by any Court of Judicature, unless the same shall
have been registered in the Collector’s office in the manner directed by
this section. . . .”

Their Lordships have no doubt that these provisions were inapplicable
to a grant by the Crown (State) of land in Singapore. They refer only to a
transfer or mutation of title by a subject of the subject matter of an original
State grant.
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The next document for consideration is the Registration of Deeds
Ordinance 1886. This recited that it was expedient to prevent secret and
fraudulent conveyances and provide means whereby the title to real
property may be more certainly known: an appropriate phrase if directed
against a double-selling subject though not against a double-granting
Crown. Under that Ordinance “ Assurance * includes “ Any conveyance ”.
“ Conveyance ” includes “ Any assignment . . . made by deed on a sale
. . . .” Section 5 so far as now relevant is in these terms :

“ From and after the coming into operation of this Ordinance . . .
and subject to the provisions of this Ordinance and any rules made

thereunder all assurances thereafter executed or made . . . by which
any land . . . is affected and all assurances theretofore executed or
made . . . by which any land . . . . is affected and which have not

been registered under Indian Act 16 of 1839 may be registered in such
manner as is hereinafter directed and unless and until so registered
shall not be admissible in any Court as evidence of title to such land
provided that the provisions of section 13 of this Ordinance shall not
apply to the case of the assurances last hereinbefore mentioned.”

It was contended for Hoalim that the words “ and which have not been
registered under Indian Act 16 of 1839 ” were designed merely to avoid
duplication of registration, and that consequently they in no way
narrowed the scope of “all assurances theretofore executed ”. Their
Lordships are of opinjon however that those words refer rather to
assurances that were registrable under the Indian Act which as already
indicated did not include Crown grants in fee: see also para. 12 of
Schedule II to the Ordinance prescribing the fee payable on registration
of *“ every assurance which might have been registered under ” the Indian
Act. Moreover section 13 (excluded by section 5 only as to assurances
prior to the 1886 Ordinance) required on the occasion of registration of
any deed the attendance of the parties thereto before the Registrar to admit
execution, a requirement appropriate to a transaction after the orignal
Crown grant but singularly inappropriate to a case of original Crown
grant. Further section 6 of the 1886 Ordinance lays down the manner in
which the registration of “ any instrument ” under the Ordinance should be
effected: sub-section (2) (D) requires that on presentation of an instrument
for registration an entry should be made in a Book of Reference setting
forth (inter alia)

*“ The reference numbers of the Crown grants or leases (if any) in
which the lands affected by such instrument are respectively
comprised.”

There was some discussion as to the significance of the words “ (if any)”
which their Lordships did not find helpful to the solution. The reference
numbers referred to are the numbers in sequence of initial Crown grants in
the relevant district and the number of the relevant survey. This provision
assumes that the instrument to be registered is a dealing with land which
has previously been comprised in a Crown grant—an occasion of
mutation from subject to subject of an estate or interest previously erected,
for the first time, by a Crown grant. That this is so is borne out by the
rules made under the 1886 Ordinance (to which section 5 is made subject):
rule 15 requires there to be kept at the Registry (inter alia) a Book of
Reference : rule 16 lays down the form for that Book: that form in one
column requires the insertion of *the reference Numbers of the Crown
grants or leases in which lands affected are comprised ”, those numbers
being the survey number and the title number referred to above. This form
is entirely inapt for the registration of the actual Crown grant itself. The
same point may be made in relation to the form of the Index of Names and
Index of Lands also required to be kept under rules 15, 18 and 19. A further
argument for the Collector was mounted on a scrutiny of different
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provisions as to fees payable in relation to inspection of documents
registered under the Ordinance and of particulars of Crown grants kept at
the Land Office. which office maintained a record of all Crown grants.
Their Lordships do not think it necessary to analyse those arguments. Nor
do they consider it necessary to consider whether, if Crown grants were
within the requirements of the Registration of Deeds Ordinance, the
disabilities attached to non-registration would extend by necessary
implication to bind the Crown.

It follows from the above that non-registration will not avail the
respondent Hoalim, who can only succeed in avoiding a depressant effect
on the market value of the subject land of the provision in the 1860 grant
if on the cross-appeal (a) he is correct in saying that the provision operated
by way of covenant and not also by way of condition: and (b) he
purchased in 1951 without notice actual or constructive of the provision.
Under (b) their Lordships are concerned only with the question of
constructive notice.

Their Lordships turn next to the second question, the first on the cross-
appeal : whether the language of the 1860 grant was both a condition and a
covenant. If as was held below it was a condition of the grant as well as
a covenant the respondent Hoalim cannot escape from it on the ground of
his purchase for value without notice. The cases on this matter are
largely ancient, have turned upon nice differences in language. and scarcely
offer a firm foothold for decision today. It is to be observed that where
there is a conveyance upon a condition, then upon that condition being
broken there is an implied right in law in the grantor to re-enter, and by
such re-entry to determine the estate granted, that estate remaining in
the grantee until the asssertion (or perhaps execution) of the right of
re-entry. In the instant case their Lordships apprehend that if there were a
condition the right of re-entry would be a qualified right, exercisable only
on payment of the sums mentioned. Their Lordships are of opinion
that the language of the 1860 grant is not such as to impose a condition.
True, the words “subject . . . to . . . conditions ” are present: but the
instrument then (** that is to say ™) defines what is meant by those words,
namely a covenant. Moreover a condition and covenant may readily
co-exist in a case such as (for example) a condition that the grantee his heirs
etc. shall not without consent of the grantor his heirs etc. fell timber trees
and the grantee for himself etc. covenants not so to fell: in such case there
are different remedies under condition (re-entry) and covenant (damages.
injunction). But their Lordships were not introduced to any case in
which condition and covenant were held to co-exist. where (as here) the
remedy conferred upon the grantor under the covenant would be co-
extensive with the remedy under the alleged condition. Finally it may be
said that if there be here condition, it was that the covenant be entered
into: and that condition was immediately fulfilled. In support of his
argument for a condition counsel for the Collector made three particular
points. First: a Crown grant will be construed most favourably to the
Crown. Second: if there be not here a condition the introductory words
before the covenant are superfluous. Third: it is unlikely that the Crown
in 1860 should have intended. when the future of the colony was not
predictable, to provide for future public user requirements in a manner
(covenant only) that might be valueless should the land come to the
hands of a purchaser for value without notice. All these are points worth
making in argument, but they do not persuade their Lordships.

The rights of the State depending only upon an equitable interest under
the covenant, the final question is whether Hoalim when he bought in 1951
had constructive notice of that interest, viz: the contents of the 1860 grant.
Their Lordships stress that the allegation of constructive notice is not
founded upon a suggestion that Hoalim must have known that the original
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title stemmed from a Crown grant and should have searched at the
Land Office for its contents. The allegation rests entirely upon the fact
that in the 1878 conveyance, the root of title, the description of the island
conveyed included the reference already quoted to the plan endorsed upon
the 1860 grant. It was contended that any purchaser must reasonably
be expected to require production of the plan, to examine it, and also to
read the instrument upon which it was endorsed. Their Lordships are
quite unable to accept this. They have already referred to the superfluity,
nay irrelevance, for the purpose of identification of this island of the
reference to the plan in the 1860 grant. The same comments are applicable
to the schedule to the 1878 conveyance. The island conveyed was
completely and perfectly identified in a manner upon which no survey plan
could improve: or if perchance it displayed some conflict with the already
complete and perfect identification it would have to be rejected. Their
Lordships see no ground for holding that in those circumstances Hoalim
was in any sense of the word required to look at the 1860 grant. In
concluding therefore that there was here no constructive notice, their
Lordships wish only to add that the phrase, sometimes found, * notice of
a deed is notice of its contents ” must not be taken as of universal literal
application.

Accordingly both appeal and cross-appeal will be allowed, in each case
with costs, with any appropriate set-off.

In the result the order of the Court of Appeal will be varied as follows :

(1) By substituting for its opinion on question (i) in the Case Stated the
following Answer: ‘“ The said provision is a covenant creating an
equitable interest in land and not also a condition .

(2) By substituting for its opinion on question (v) in the Case Stated the
following Answer: ‘ The non-registration of the original grant does
not enable the appellant Hoalim to assert that for that reason he is
not bound. The appellant Hoalim did not bave constructive
notice of the provision .

3172294—5 Dd 119907 100 1/77
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