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DECISION

INTRODUCTION

1. This is an appeal against a decision of the First-tier Tribunal (Tax Chamber) (“FTT”)
published as Exchequer Solutions Limited v HMRC [2022] UKFTT 181 (TC) (“FTT
Decision”) concerning whether Exchequer Solutions Limited (“ESL”) could deduct
reimbursement of travel expense payments to its employees for the purposes of income tax
(PAYE) and National Insurance Contributions (“NICs”).

2. ESL is aso-called umbrella company servicing the construction sector. It contracts with
construction sector employment agencies (who match individuals to specific construction work
assignments with end user clients) agreeing to take on the role of employer of the individuals
undertaking the assignments; a role neither the end user client nor employment agency wish to
take on. The parties agree that ESL is the relevant individual’s employer during the period of
the construction assignment. The contested issue is whether there is an overarching contract of
employment which also covers the gaps in between the assignments (“the overarching
contract” issue). That issue affects ESL’s ability to deduct travel reimbursement expense
payments. If there is such an overarching employment contract, the different assignment
locations are temporary work locations with the result that ESL is not liable to PAYE and NICs
on its reimbursement of travel from the employee’s home to their place of work. However, if
ESL is only the employer during the period(s) of assignment, each place of work is a permanent
place of work in respect of each separate assignment. The reimbursement of travel expenses is
then disallowed because the expenses are ordinary home to work commuting expenses. Under
the common law, for there to be a contract of employment, there needs to be some form of
“mutuality of obligation” between the putative employer and employee. The FTT agreed with
HMRC that the required mutuality of obligation was missing. It therefore decided, in HMRC’s
favour, that there was no overarching contract of employment.

3. The decisions HMRC made in respect of income tax on the disputed payments took the
form of determinations made under the relevant PAYE legislation (Regulation 80
determinations). ESL argued these were invalid because they had failed to comply with the
requirement in the Regulation to specify the employees or class of employees in respect of
whose earnings the Regulation applied (“the Regulation 80 validity” issue), but the FTT
disagreed. The FTT also rejected ESL’s argument that, the reimbursement payments, even if
they were non-deductible for income tax purposes, were not “earnings” for NICS purposes
(because, so ESL argued, of the different way that term was understood under the relevant legal
provisions) (“the NICs earnings” issue). It accordingly dismissed ESL’s appeal. With the
permission of the FTT, ESL appeals against the FTT’s decision on the overarching contract
issue, the Regulation 80 validity issue and the NICs earnings issue.

BACKGROUND LAW AND FTT DECISION

4.  We address the overarching contract issue first. It is helpful at the outset to locate the
provisions in the tax and NICs legislation on travel expense reimbursement which give cause
to examine the common law principles on whether a contract of employment exists.

5. Asregards tax, s338 Income Tax (Earnings and Pensions Act) 2003 (“ITEPA”) allows
travel expense deduction but not for the ordinary expenses of commuting (s338(2) ITEPA)
(travelling between home and a permanent workplace — or, in the terms of the legislation a
workplace which is not a temporary workplace).

6.  Section 339 ITEPA sets out the meaning of a workplace which is not regarded as
temporary if:

“(5) the employee’s attendance is -



(@ Inthe course of a period of continuous work at that place-

@...
(if) comprising all or almost all of the period for which the employee is likely to
hold the employment...” (emphasis added).

7. The relevant NICs legislation (paragraph 3 Schedule 3 Social Security (Contributions)
Regulations 2001/1004) applies the above ITEPA provisions, including s339 ITEPA, to the
“disregard”, of travel expense reimbursements for the purposes of NICs.

8. It is common ground that the reference to “employment” in s339 ITEPA means the
common law meaning of employment. The FTT noted the parties were broadly agreed on the
basic case law principles but differed on their application. Before us it became apparent
however that the parties disagreed on various points of detail on the content of the legal
principles. We cover the agreed principles immediately below. As to the disputed points of
principle, we address these later on in our discussion of the grounds of appeal. As will be seen,
a number of points have not proved relevant given the factual findings the FTT made which
remain in place despite the appellant’s attempts to challenge them.

9.  Theconventional starting point for whether a contract of employment exists is this extract
from MacKenna J’s judgment in Ready Mixed Concrete (South-East) Limited v Minister of
Pensions and National Insurance [1968] 2 QB 497 at [515 C-D]:

“A contract of service exists if these three conditions are fulfilled.

(i) the servant agrees that, in consideration of a wage or other renumeration,
he will provide his own work and skill in the performance of some service for
his master, (ii) he agrees, expressly or impliedly, that in the performance of
that service he will be subject to the other’s control in a sufficient degree to
make that other master, (iii) the other provisions of the contract are consistent
with its being a contract of service”.

10. Out of those three conditions, the focus of attention for present purposes is on the first
condition: mutuality. In particular, the key issue in this appeal was whether the requisite
mutuality existed for there to be an overarching contract of employment which covered not
only the periods of assignment (where it is common ground the individual was employed) but
the gap(s) in between assignments. There is no dispute regarding the need to show that such
mutuality existed. As Sir David Richards noted in HMRC v Atholl House Productions Limited
[2022] EWCA Civ 501 (at [74]), following his extensive analysis of the authorities decided in
the decades after Ready Mixed Concrete:

“...It is now established that, while a single engagement can give rise to a
contract of employment if work which has in fact been offered is in fact done
for payment, an overarching or umbrella contract lacks the mutuality of
obligation required to be a contract of employment if the putative employer is
under no obligation to offer work: see Nethermere (St Neots) Ltd v Gardiner
[1984] ICR 612, Carmichael v National Power plc [1999] 1 WLR 2042 at
2047A-B per Lord Irvine of Lairg LC, Usetech Ltd v Young [2004] EWHC
2248 (Ch) at [55]-[65], Professional Game Match Officials Ltd v HMRC at
[120]-[124].”

11. Asto the nature of the obligations required to constitute the necessary mutuality, the FTT
noted the following principles (at FTT [87] to [93]) which we do not understand to be in
dispute:

(1) The mutuality of obligation is not simply that required for a contract to exist but
must be mutuality which is such as “to locate the contract in the employment field” (Elias



J in James v Greenwich LBC [2007] ICR 577 at [16] and Carmichael v National Power
Plc [1999] 1 WLR 2042 per Lord Irvine of Lairg LC [2047A-B].

(2) The mutuality must exist throughout the whole of the period of the contract
including the gaps between assignments (Elias LJ in Quashie v Stringfellows Restaurant
Limited [2013] IRLR 99 at [12]).

(3) There is some scope for flexibility around the nature and extent of the obligation
to work. An obligation to do the work if offered and an obligation to pay a retainer if no
work was offered would be sufficient (Clark v Oxfordshire Health Authority [1998]
IRLR 125 at [41]). The obligation on the employer could include “the provision of work,
payment of work, retention upon the books, or the conferring of some other benefit which
IS non-pecuniary”. It is enough that “there is some obligation upon an individual to work,
and some obligation upon the other party to provide or pay for it” (Langstaff J in
Cotswold Developments (at [41] and [55]).

12.  The FTT then distilled its analysis of the above principles into the following at FTT [94]
(aspects of which it should be noted ESL do take issue with):

(1) There must be ongoing obligations on the part of both the employer and
the employee throughout the whole of the duration of the contract, including
any period when the employee is not working.

(2) There must be an obligation on the employer to provide some work or to
pay a retainer or to provide some other meaningful benefit [the FTT later
referred to a need to provide a “valuable benefit ] whilst the employee is not
working. There is however no requirement for the employer to guarantee a
minimum level of work.

(3) The employee must be under an obligation to accept at least some of the
work offered even though they may be free to turn down work for any reason.

13. The FTT then went on to make its findings of facts drawing these from the extensive
documentary evidence it had before it (including the contract between ESL and an individual)
as well as oral evidence given on behalf of the appellant and HMRC. It heard one witness (Mr
Lowndes) from the appellant (who it found reliable apart from in relation to his views on the
nature of the relevant obligations —that was a matter for the tribunal) and three HMRC
witnesses (a large part of which concerned interviews with employees or ex-employees of ESL
but which the FTT said it did not need to rely on).

14. The FTT identified (at FTT [85]) the approach to interpretation of the contract from
Atholl House. As regards what factors, apart from the terms of the contract could be taken into
account, Sir David Richards explained these were limited to those which formed part of the
factual matrix for the interpretation of the contract itself. The Supreme Court in Arnold v
Britton [2015] UKSC 36 (at [21]) held that these were “the facts or circumstances which existed
at the time that the contract was made, and which were known or reasonably available to the
parties”. The FTT considered the approach involved “identifying the intention of the parties by
reference to the facts and circumstances known to the parties at the time as well as the
commercial context for the agreement (including commercial common sense)”. Whether the
FTT directed itself to the correct test and did so correctly is a matter of dispute which we
consider below in our discussion under Ground 1.

15. The FTT’s approach was to start with the findings it considered went to the relevant
commercial context before then moving on to deal with the terms of the contract.



16. As found by the FTT, the arrangement, at its heart, worked as follows. The construction
workers work on a series of assignments at different construction sites on projects managed by
different contractors (FTT [103]). As the FTT then explained at FTT [104]:

“In the vast majority of cases, the contractor will enter into an agreement with
an employment agency to find the workers which it needs to carry out the
project. The agencies in turn enter into contracts with ESL (and/or its
competitors) under which ESL agrees to provide services to the agency in
return for a fee to be agreed. The services which ESL agrees to provide are
carried out by the individuals who it engages as employees.”

17. The FTT then went on to make more detailed findings about the workings of the
arrangement. The agency and the employee would discuss individual assignments including
the type of project, the end client, the location, the duration, and the headline hourly rate the
agency would be willing to pay ESL (FTT [106]). If the individual wished to accept the
engagement, the agency would then need to get in touch (or put the individual in touch) with
ESL or one of its competitors. Each agency would have a “preferred supplier list” and would
only allow an individual to work on an engagement if they were employed by a company which
was on such a list (FTT [107]). There was a strong commercial incentive to find as many
agencies and end users to transact with as possible (FTT [120]). The more agencies which
included ESL on this list the greater the likelihood any given assignment would be carried out
by one of its employees (FTT [112]). ESL had one team of people whose job it was to bring
new agencies onto ESL’s books as clients, and another whose job it was to maintain
relationships with existing agency clients to ensure as many assignments as possible were
referred to ESL (FTT [112]). There was no commercial imperative however to recruit and
retain employees. ESL did not undertake an obligation to carry out any particular project or
deliver any specification of works, its obligation was simply to supply the services of a
construction worker with particular skills in order to fulfil a given assignment (FTT [121]).
There was therefore no need to have employees on hand ready to complete an assignment as
the agency would already have identified an individual to do the work before ESL was
approached with a view to it accepting the assignment (FTT [121]).

18. If ESL was identified as the employer, the agency would normally get in touch with ESL.
In a minority of cases the agency would not contact ESL so the first ESL heard about the
possible assignment was when the individual contacted ESL (FTT [108]).

19. In the overwhelming majority of cases (if not all cases) the terms of the assignment were
simply agreed between the agency and the relevant individual and notified to ESL by the
agency or more often, by the individual ([FTT 109]). It was never the case that an agency got
in touch with ESL with details of a particular assignment to then leave it to ESL to identify an
individual. (FTT [114]). There was no process for contacting an individual before the end of
an assignment, but if the employee was not paid for a week ESL would get in touch to see if
they wanted work and if so would tell them to get in touch with agencies (either ones ESL
knew the individual had found work through before or an agency ESL knew was likely to have
assignments available (FTT [115] [116]).

20. When ESL became aware of a new assignment it would discuss the likely “outflow
amount”. This was the net amount the individual was likely to receive based on the hourly rate
being paid by the agency to ESL after taking into account tax, NICs and ESL’s retained margin.
This was expressed as the total amount the individual would receive at the end of the week and
would vary depending for instance on the extent to which the individual claimed expenses (FTT
[110]). ESL would check the individual had the right to work in the UK, that appropriate
insurance cover was in place, and that based on the rate offered by the agency the individual



would receive at least the National Minimum Wage. ESL would refuse the assignment if not
satisfied on these points (FTT [111]).

21. Individuals did not seek permission from ESL to carry out assignments through agencies
which did not have relationships with ESL but the individual might notify ESL (FTT [118]).
ESL would in these circumstances encourage the individual to carry out future assignments
through an agency which had an agreement with ESL. For instance, ESL would offer a “one
week free incentive”, which meant that ESL would not take any margin for the first week in
which the individual returned to ESL (FTT [119]).

The terms of contract between ESL and individuals

22. In this section, we outline the provisions relevant to ESL’s case (covering the further
detail of those as necessary when addressing the grounds).

23. Clause 3 headed Place of Work is a key clause for ESL, with Clause 3.2 forming the
focus of one of its grounds. That stated:

“3.2 The Employer will endeavour to provide you with work and procure work
for you at various sites during the course of your employment. Due to the
nature of the services provided by the Employer, while your duties of
employment may vary, the Employer has a continuing need for skilled
employees and as such by virtue of your employment you can reasonably
expect to be provided with ongoing work at various sites.”

24. Clause 4, headed Retirement Age, provided, at clause 4.1, that the person was required
to give notice of no less than their termination notice period should they wish to retire from
employment.

25. Clause 5, headed Termination, provided at 5.1 that the period of notice the person had
to give was one week.

26. Clause 6.1, headed Lay off provided:

“In the event that there is a downturn in work and therefore a reduction in the
requirements of the Employer for work of a kind which you are employed to
do, the Employer reserves the right not to provide you with work (lay you off)
and ask you to remain at home without pay.”

27. Clause 7, headed Appointment, provided that a person agreed:

“from time to time to undertake any additional and/or alternative duties that
the Employer may reasonably require to assist the Employer in the efficient
running of the business.”

28. Clause 8 dealt with Hours of work, the normal requirement being 35 hours per week but
the hours could be varied “to meet clients’ needs and to meet changing business requirements”.
The person could however be required to work outside of normal hours or at weekends from
time to time (with the employer endeavouring to give reasonable notice of that). The person
would be paid their normal hourly rate of pay (as detailed in Clause 10.1) for such out of hours
work.

29. In Clause 9, headed the 48 hour week, the individual agreed that the limit of average
working time of 48 hours under the Working Time Regulations did not apply to their
employment.

30. Clause 10 headed Wages — provided at 10.1:

“Your pay will be performance related and will be agreed between you and
your employer and calculated according to fees your Employer charges for
providing your services. You will always receive at least the National
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minimum wage for the hours you work, which is currently £6.31 per hour. The
National Minimum Wage rate changes from time to time and your Employer
will ensure that you are paid in line with any changes.”

31. The ensuing clauses dealt with sickness and other statutory entitlements. At clause 13,
which dealt with ESL’s Sickness policy, clause 13.2 required the individual to confirm “the
dates of and reason for [the individual’s] absence, including details of sickness on non-working
days, as this is information required by the Employer for calculating Statutory Sick Pay (SSP
entitlement)”. Clause 14 (“Other time off”) stated at clause 14.2 that ESL “will comply with
the law at all times in respect of statutory maternity, paternity and adoption leave rights and
other parental rights.”

32. Clause 15 headed “What we expect from you” required, at 15.1, the person to comply
with “all reasonable and lawful instructions and requests” of their manager, or a director of the
Employer. 15.2 - to devote their whole time, attention and abilities to their duties during their
working hours. Sub-clauses 15.4 and 15.5 provided:

“15.4 You are asked to inform a director if you undertake any other work
outside your contracted hours of work. It is important that the Employer is
aware of any other work you do, not only so that the Employer can be satisfied
that you are complying with clause 15.2 above, but also, from a health and
safety point of view, to ensure that you are not working excessive hours and
putting yourself and/or other employees at risk.

15.5 During your employment with the Employer and for a period of 12
months immediately after the termination of your employment, you shall not
independently or on behalf of any third party as principal, director, agent or
representative directly or indirectly, approach, accept work from or promote
any company or organisation to any customer of the Employer with whom
you have had material dealings with in the last 12 months of your
employment.”

33. Clause 16 headed “Overseas Work” — provided the person could not be required to work
outside the UK for more than a month.

FTT’s approach and analysis
Obligation to provide work?

34. The FTT (at FTT [128]) then proceeded to examine two questions: 1) whether the
contract imposed any obligation on ESL to provide work to individuals or pay them or 2) if
there was no obligation to provide work whether some other valuable benefit was provided.
(The reference to valuable benefit was a paraphrase of the “meaningful benefit” the FTT had
earlier referred to in its analysis of the case-law principles — see [12(2)] above).

35.  On the first question, the FTT rejected ESL’s case which had centred on clause 3.2.
explaining at FTT [130] that:

“On the face of it, this clause does not impose on ESL an obligation to provide
any work at all. An obligation to endeavour to provide work is not the same
as an obligation to provide work. Neither does an expectation on the part of
the employee that they will be provided with work give rise to an obligation
to provide any work.”

36. The FTT also rejected ESL’s argument that ESL investing time and effort in building and
maintaining relationships with agencies (so that ESL was a preferred supplier with as many
agencies as possible and that individuals would then be able to carry out engagements as
employees of ESL) was “work” in this context (FTT [131][132]). If an individual were to ask
ESL for work, its only response would be to direct the individual to one or more employment
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agencies — that was not work (FTT [139]). The work was the underlying assignment, which
work was provided by the agency to the individual, albeit through ESL. Providing “a structure
through which an individual can carry out work is not the same as providing the work itself”.
ESL had no involvement in finding or providing the work other than agreeing to act as the
employer for the assignment in question (FTT [133]). That conclusion was reinforced by the
fact it was up to the agency and individual who would be asked to act as employer; a competitor
could be asked (FTT [134]).

37. That conclusion was also supported by the facts and circumstances known to the parties
when the agreement was entered into:

(1) The expectation and understanding was that the individual would find their own
assignments rather than being introduced to assignments by ESL.

(2) There was a “conspicuous absence” in the “what’s so good about being an
employee of [ESL]?” section of the welcome document provided to individuals when
they first registered with ESL of any suggestion that ESL might provide the individual
with any work.

38. The FTT went on to note the lack of obligation to provide work was consistent with the
way individuals were dealt with by ESL in practice in terms of the lack of process for contacting
individuals nearing the end of their assignment.

39. The FTT then analysed the second question whether there was any obligation to provide
some other benefit noting there was no obligation to pay (it noted clause 6.1 — a specific right
not to provide the individual with work and to ask them to remain at home without pay) and
that this was consistent with the facts and circumstances known to the parties. Both parties
were well aware ESL would not pay wages when the individual was not working as ESL would
not be receiving any income from the agency in order to enable it to do so (FTT [142]).

40. As to holiday pay, the FTT noted the contractual entitlement under Clause 12 was
satisfied by ESL paying a percentage amount of the wages so the amount received by the
employee represented partly wages and partly holiday pay. As the appellant’s witness, Mr
Lowndes accepted, employees only thus accrued holiday during the assignment periods — there
was no benefit in terms of holiday or holiday pay during the gap periods (FTT [143] [144]).

41. As to statutory rights (Sick Pay [SSP], Statutory Maternity Pay [SMP], Statutory
Paternity Pay [SPP]) the FTT concluded the relevant clauses did no more than confer on the
individual whatever statutory benefits they were, by law, entitled to (FTT [145] — [151]).

42. The notice requirements similarly followed the minimum statutory requirements (FTT
[152] and [155]) (and the FTT found (at [154]) that in practice that any agreement between the
individuals and ESL was terminated by mutual agreement without notice and without any
payment in lieu of notice).

43. The FTT (at FTT [156]) also rejected the proposition that remaining on the books (in
circumstances where individual could work for another umbrella company, and whichever
company was used would take a margin) was not “the sort of valuable benefit which [gave]
rise to the necessary mutuality of obligation”.

Other side of coin — obligation to accept work

44. The FTT reminded itself that the individual did not need to accept all of the work but
there had to be an obligation to accept some work. Given, as the FTT had already explained,
ESL did not provide work, there could not be any obligation on the individual to accept work.
The FTT went on, however, to consider the terms of the contract in the light of the relevant



facts and circumstances to determine whether there would be an obligation to accept some
work if offered.

45. The FTT rejected ESL’s submissions on Clause 15 (comply with instructions) and Clause
8 (35 hours work week etc). Neither stated, in terms, an obligation to accept work offered.
Given the commercial background (that it was the individuals who identified assignments) it
could not be inferred there was an obligation on individuals to accept such work if it were in
fact to be offered.

46. It then dealt with arguments on whether there was a course of dealing between the parties
which evidenced the relevant legal obligation to provide and accept work but concluded no
such course of dealing existed. That is not a point ESL pursues in this appeal.

47. On ESL’s arguments that permission was required to work through another employer,
the FTT’s reading of clause 15 was that it required the individual to inform ESL so ESL could
check there were no health and safety problems and that there was compliance with 15.2 (that
the employee devoted the whole time to their duties). The real point was explained by the FTT
at FTT [173] i.e. the implication that unless permission were granted the individual would be
expected to be available 9-5 Monday to Friday but in circumstances where there was no
guarantee of any minimum amount of work. The FTT rejected this as an obligation that would
be entirely one-sided and would lack commercial common sense (referring to the Court of
Appeal’s rejection of a similar point on that basis in Kickabout Productions Limited v HMRC
[2022] EWCA Civ 502 (at [59])).

48. Moving on to deal with various other points the FTT accepted (at FTT [179]) that the
contract was expressed to continue to termination and also that a P45 was only issued when
asked for — or when no assignments were carried out for some weeks - but considered that that
did not give rise to the necessary mutuality of obligation.

49. AtFTT [183], the FTT considered that the fact that there was the need for ESL to have a
conversation on the “outflow amount” (see [20]) (together with the for ESL to accept the
assignment as part of its agreement with an agency) was “strong evidence” that each
engagement gave rise to a separate contract of employment between the individual and ESL.

50. Having carried out the above analysis the FTT concluded at FTT [187]:

“For the reasons I have explained, I am not satisfied that, under the contract
between ESL and the relevant need individuals, interpreted in the light of the
facts and circumstances known to the parties, there was sufficient mutuality
of obligation to mean that the contract was one of employment. Properly
interpreted, ESL has no ongoing obligation to provide work or benefits and
the individuals have no obligation to carry out any work for ESL.”

OVERARCHING CONTRACT ISSUE — GROUNDS OF APPEAL ON MUTUALITY

51. ESL’s grounds of appeal in relation to the overarching contract issue, in summary, are
that:

(1) Ground 1: the FTT misinterpreted the written contract of employment as coming
to an end when the assignment came to an end. The contract language contemplated
employment would continue until terminated or retirement.

(2) Ground 2: the FTT misinterpreted the contract by holding it imposed no obligation
to provide or endeavour to provide work in a relevant sense and that it was just a
“structure” for ESL to agree to act as employer for each assignment. That was not
justified by the contract, in particular Clause 3, nor by facts known or reasonably
available to ESL.



(3) Ground 3: the FTT erred in deciding that an obligation to endeavour to provide or
procure future work or to provide a structure as an employer for each assignment was not
an obligation which alone or otherwise satisfied the irreducible minimum necessary to
constitute an overarching contract of employment between assignments.

(4) Ground 4: The FTT i) wrongly considered the SSP practice whether during or
between assignments was not a relevant obligation or benefit. The practice was in
accordance with the contract or reflected a common understanding and/or practice and
was not just subjective. It was dependent on the claimant being an employee at the time
of sickness. ii) Similarly, for SMP and SPP the existence and entitlement was dependent
on the length of employment before and on continuity of employment. iii) Notice was
calculated on the basis the employment continued from the entering of the written
contract until retirement or termination (that provision remained in place whether or not
it was enforced; it was of benefit to an employee who was then able to work elsewhere
when such notice had been given). iv) Individuals remained “on the books”- they
remained an employee of ESL which was ready to supply an employee’s services to a
wide range of agencies and end-users. That was a potential benefit to the employee.

(5) Ground 5: the FTT erred in interpreting the contract as imposing no obligation
on employees to carry out any work for ESL, or to accept some or a reasonable amount
of work offered by ESL (that error was driven by the FTT’s error that there was no
obligation on ESL to procure work and disregarded the express terms of the contract that
contained an obligation to work on employees that was not limited to the duration of a
particular assignment).

Preliminary observations on ESL’s grounds

52. There is no dispute between the parties that the test of employment is the common law
one or that that question is a matter of contractual interpretation using the orthodox principles
summarised in Arnold v Britton. The parties agree that if there is no obligation to work, (in the
way work is normally understood — providing the opportunity for the employee to deploy
mental or physical effort) (whether contingent or minimal) and no obligation to accept work
(whether contingent or minimal), then there is no mutuality. There is also broad agreement that
mutuality requires some obligation to provide work and to accept it but disagreement around
what counts as work and the minimum requirements.

53.  We will address each of ESL’s grounds in turn below, but we note at the outset that two
core themes pervade the majority of those. The first is that the FTT went about determining
obligations in the wrong way (overlooking the importance of written terms). The second is that
the FTT set the bar too high for what counted as an obligation for mutuality of obligation
purposes in the gap periods. It is said the FTT identified the wrong test and misapplied it. A
correct construction of the obligations would have led to the answer that there was sufficient
mutuality.

54. A great deal of ESL’s written and oral legal submissions focussed around the legal
principles surrounding mutuality, with issues raised over whether: a) an obligation to
endeavour to provide work was sufficient b) that work should be understood in a broad sense
c) that the benefit did not have to be valuable d) that it was sufficient for the obligation to
provide and accept work to be contingent on both sides. We do not address these at the outset
as their relevance will only become clear once the contractual analysis of the obligations is
undertaken (or in this appellate context, it is established the FTT erred in its contractual
interpretation). In doing so we keep in mind that pure debates about the interpretation of words
in a contract are matters of law, but that the wider question of what those words meant in terms
of establishing what was agreed (which, consistent with Arnold v Britton involves looking at



relevant circumstances known at the time the agreement was entered into), is a question of fact
which engages the higher threshold of Edwards v Bairstow and the need to show that the
finding was reached without evidence or was one that no reasonable tribunal could have
reached, before it becomes a conclusion that an appellate tribunal or court can interfere with.
We reject Mr Goodfellow KC’s oral submission to the effect that, to the extent that deference
to such findings was based on a first-instance tribunal’s expertise, it was of lesser force where
the FTT was examining a common law question of employment law rather than tax legislation.
Tax law frequently intersects with broader areas of law and any number of cases, Professional
Game Match Officials Ltd v HMRC [2021] EWCA Civ 1370 (“PGMOL ") and Atholl being
just two examples showing the commonplace occurrence of the employment contract question
before the FTT.

55.  We turn then to the individual Grounds of appeal.

Ground 1 — FTT erred in law by misinterpreting the written contract of employment
(which clearly contemplated the employment would continue until terminated or the
employee’s retirement)

56. Under this ground, ESL argues the FTT misdirected itself on the Arnold v Britton
principles, in particular, by failing to recognise and apply the primacy those principles gave to
the written terms of the contract.

57. Thus, as Lord Neuberger explained in that case:

"[17]...[t]he reliance placed in some cases on commercial common sense and
surrounding circumstances ... should not be invoked to undervalue the
importance of the language of the provision which is to be construed. The
exercise of interpreting a provision involves identifying what the parties meant
through the eyes of a reasonable reader, and save perhaps in a very unusual
case, that meaning is most obviously to be gleaned from the language of the
provision. Unlike commercial common sense and the surrounding
circumstances, the parties have control over the language they use in a
contract.”

“[20]...while commercial common sense is a very important factor to take
into account when interpreting a contract, a court should be very slow to reject
the natural meaning of a provision as correct simply because it appears to be
a very imprudent term for one of the parties to have agreed, even ignoring the
benefit of wisdom of hindsight. The purpose of interpretation is to identify
what the parties have agreed, not what the court thinks that they should have
agreed...”.

58. After referring to the fact that paragraphs [15] to [22] of Lord Neuberger JSC’s speech
had set out these and other “normal principles for interpreting a contract”, the FTT continued
at FTT [99]:

“...Essentially this involves identifying the intention of the parties by
reference to the facts and circumstances known to the parties at the time as
well as the commercial context for the agreement (including commercial
common sense).”

59. It is true that summary did not explicitly mention the written terms of the contract. But
we think that is because it was so self-evident it did not warrant specific mention. When the
FTT said “this involves” it was obviously talking about the interpretation of the contract. The
very notion of interpretation begs the question interpretation of what? Here the object of the
interpretation is of course the written agreement.
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60. Moreover, if there was any concern the FTT (despite having specifically cross-referenced
the paragraphs in Arnold v Britton upon which Mr Goodfellow relies) had fallen into error, that
is readily resolved when one looks at what approach the FTT took when applying the
principles. There the FTT’s decision repeatedly refers to the terms of the contract or the need
to look at them. So by way of example the FTT prefaced (at [101]) its conclusion on the lack
of obligation on ESL and the individual with a reference to “...the terms of the contract” and
at FTT [102] it prefaced its analysis of the relevant facts and circumstances explaining the
commercial context in which contracts were entered with the explanation it was doing this
“Before looking at the terms of the contract...”. In the section of its analysis headed “The terms
of the contract...” the FTT addressed, as we will come onto shortly, its interpretation of clause
3.2. At FTT [159] on the question of whether there would be any obligation to accept some
work if it were offered it specifically turned its mind to the need to “look at the terms of the
contract” and the following paragraphs demonstrate how the FTT had sought to focus ESL’s
evidence and submission on the terms (eliciting clause references from Mr Lowndes, ESL’s
witness and Mr Goodfellow). The FTT’s reasoning for concluding there was no obligation on
an individual to accept work specifically referred to the fact that “none of these provisions
state[d] in terms that an individual has an obligation to accept any work”. Finally, its overall
conclusion as to lack of mutuality was again prefaced (at FTT [187]) with a reference to “under
the contract between ESL and the relevant individual, interpreted in the light of the facts and
circumstances known to the parties...” demonstrating its awareness that the facts and
circumstances were not the contract but a means to interpreting the terms of the contract.

61. It happened that the approach the FTT took was to examine the circumstances it
considered relevant to commercial context before it then considered the contract terms. As Mr
Tolley KC pointed out, that was a perfectly legitimate approach and one that was envisaged by
Lord Hodge, in Wood v Capita [2017] UKSC 24 where he had explained that it mattered not
whether the analysis started with terms and then looked at circumstances or vice versa.

62. We therefore reject ESL’s argument that the FTT misdirected itself in regard to the
Arnold v Britton principles.

63. ESL go on to say that the FTT nevertheless misapplied the principles making a number
of specific points which we come onto. HMRC started their response to these criticisms with
reliance on the proposition, noted by the Court of Appeal in DPP Law v Greenberg [2021]
EWCA Civ 672, that a tribunal is presumed to have faithfully applied the principles it expressly
identifies unless the contrary was clear from the decision. In his oral submissions Mr
Goodfellow sought to confine that presumption to the employment tribunal setting in which
Greenberg arose by contrasting the function of employment tribunals to tell litigants whether
they have won or lost and broadly why with, as he described it, the more rigorous approach in
a high value tax case relevant to many other taxpayers. That distinction must plainly be
rejected. Employment tribunals will clearly deal with disputes with wider implications beyond
the parties, yet no exception was carved out for those by the Court of Appeal in Greenberg
(and it would be odd if it were: decisions given by courts and tribunals generally resolve
disputes between the parties with such wider implications as there are flowing from the wider
applicability of that reasoning). We recognise however that the proposition from Greenberg
does not remove the need to consider the specific arguments ESL go on to make under this and
the various other grounds. It just makes ESL’s job of showing the FTT erred in its approach
more difficult.

64. We consider these further points ESL makes under Ground 1 in conjunction with similar
points ESL makes under Ground 5 as the theme underlying them is the same. That is, that the
FTT was wrong not to interpret various provisions as only applying to existing assignments,
the correct interpretation being that they were consistent with an overarching contract of
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employment. Inrelation to each clause referred to, ESL submits the clear and ordinary meaning
of it was that it applied not just to initial assignments, but future assignments too, or at least a
reasonable number of such assignments. These provisions would, ESL argue, have been
substantially unnecessary if the contract of employment intended to terminate with each
assignment since the terms of the assignment would have been known.

65. A clear example ESL say is the fact the contract said in Clause 5 that employment would
continue until retirement or notice of termination. Other provisions which ESL argue reinforce
that the contract was intended to endure to cover further assignments:

(1) Clause 3.1, which contemplated there was likely to be more than one place of work.

(2) Clause 3.2 suggesting that “duties of the [individual’s] employment may vary”
(because the employee should “reasonably expect to be provided with ongoing work at
various sites”.)

(3) Clause 5 which varied the notice period according to the number of years worked,;
that must have contemplated further assignments.

(4) Clause 7 where the individual agreed to undertake additional and/or alternative
duties that ESL might reasonably require to assist it in the efficient running of its
business.

(5) Clause 8.1 which stipulated that the hours of work may be varied to meet clients’
needs and changing business environment and which contemplated that ESL would
provide the employee’s services to more than one of its clients and the assignments were
likely to change.

(6) Clause 9 where the individual opted out of the 48 hour week regulation.

(7) Clause 10.1 clearly must have referred to pay under future assignments (given the
“outflow” rate to the employee would already have been agreed). Clause 10 also
committed ESL to paying at least the minimum wage — it did not indicate that a new
agreement needed to be made. ESL argues that the FTT erred in regarding provision of
the calculation of likely outflow rate as “strong evidence “of a new contract of
employment being agreed in relation to each assignment. (Mr Goodfellow explained how
the outflow amount might vary even during the same assignment. The variability in
essence is because of fixed threshold NICs and personal allowances which mean the
“take home” amount varies along with the hours worked).

(8) Other material (the Guide to Expenses provided at the time of signing)
contemplated that travel expenses could only be deducted if it was expected the
individual would go on to work at another site through the same employer after finishing
at the current site.

66. Regarding termination (clause 5), the FTT actually accepted (at FTT [179]) a common
intention that the contract (but not necessarily employment) was expressed to continue until
termination. It therefore accepted HMRC’s submission that there was a contract, describing it
as a framework contract, just not a contract of employment — that is how it made sense of the
term “terminate”. The termination referred to termination of the framework rather than
termination of employment.

67. That there was a framework contract (falling short of an overarching employment
contract) with the only contracts of employment being those covering the individual
assignments means ESL’s argument regarding clauses contemplating future assignments fall
short of the mark. Such an overarching framework contract would of course cater for the
possibility of future assignments. Thus to the extent: Clause 3.1 and 3.2 contemplated future
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assignments at different locations, Clause 5 set out varying notice periods (including for
periods of 2 years or more and 12 years or more — which must have envisaged future
assignments), Clause 8 referred to assignments changing and being with more than one client,
and Clause 10 referred to pay under future assignments, all these points fail to advance ESL’s
case. While ESL go on to argue that it was not open to the FTT to find the reference to the
provision of work in Clause 3.2 was to some form of structure through which the employee
could carry out work, that argument must be rejected, as we explain under Ground 2 which
deals with the interpretation of Clause 3.2. The Guide to Expenses, which was not part of the
contract, was also not something that would compel a conclusion there was an overarching
contract of employment to the extent it contemplated future assignments. In so far as it formed
part of the background which informed interpretation the FTT was plainly entitled to not give
it the significance ESL places on it. As regards the link the document made between the need
for the individual to expect future assignments and deductibility of travel expenses all that
shows, at best, is that the parties considered such deductibility was dependent on multiple
assignments being carried out. It says nothing about what if any obligations were agreed to
subsist during the gap periods. (It is in any case difficult to see, in respect of the unchallenged
findings the FTT made about the commercial context, how the individual could be expected to
know, at the outset, in any meaningful sense, whether they would work with ESL again. That
would depend on what future assignments, yet to be determined, they could secure through an
employment agency and furthermore on ESL being on that agency’s preferred supplier list.)

68. As for Clauses 7, 8 and 9 these could, as HMRC pointed out, be read consistently with
the common ground position that there was a contract of employment in respect of the
individual period of assignment. Additional duties and hours might vary intra-assignment, and
depending on the length of the assignment a single assignment could engage the need to
consider the 48 hour regulation waiver.

69. We also consider it was open to the FTT to see the fact that the individual was provided
with a calculation of the likely outflow rate in relation to a new assignment as pointing towards
a separate contract of employment being agreed in relation to each assignment, the weight it
accorded to that factor being one for it. The significance lay in the new assignment being a
trigger for a conversation on the likely amount rather than such a conversation only taking
place once, at the start of the overarching contract. ESL’s point that uncertainty of pay existed
within each assignment does not undermine the FTT’s view. Such a conversation would not
have been necessary when the amount varied within an assignment because that was due to
known factors such as the interaction of variable remuneration which depended on particular
hours with fixed tax allowances and NICs thresholds, and the national minimum wage floor.

70. In summary, none of the points of contractual interpretation ESL raises show that the
FTT was bound to agree with ESL that there was an overarching contract of employment, or
that it erred in the application of the principles of contractual interpretation to which, as we
have found, it had correctly directed itself. In conclusion, the FTT directed itself to the right
test of contractual interpretation and then applied the test correctly. We therefore reject ESL’s
Grounds 1 and 5.

Ground 2

71.  Under this ground ESL argues the FTT misinterpreted Clause 3.2 (set out above at [23])
with the effect, that the FTT unduly restricted the nature of the role ESL undertook to perform.
It is submitted that the natural meaning of the phrase “to provide you with work and procure
work for you” cannot be limited to the initial assignment. In particular, ESL argues:
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(1) The FTT disregarded the ordinary meaning of the words by construing this as a
reference to the provision of some unspecified form of structure through which the
employee might carry out work for an unspecified person.

(2) The FTT’s construction did not accord with the factual circumstances (that it was
only ESL who was providing an employee with the right/ opportunity to provide personal
service in return for a wage, and only ESL was prepared to take on responsibility as an
employer).

(3) The same undertaking was given as for existing assignments.

(4) ESL was undertaking to try to obtain future work opportunities and that it would
pass them on to the employee.

72. The FTT in fact started by looking at the words in isolation and noted that, even on their
own terms, they did not give rise to an obligation to work. It rightly noted the linguistic points
that endeavouring to provide work and an expectation of being provided with work did not as
such constitute an obligation to provide work. However, the core of its reasoning was that when
this language was considered in the light of the relevant circumstances, it was not possible to
regard that “work™ as providing personal service in return for payment.

73. The FTT made clear findings about the relevant circumstances, a key point of which was
that the individual had no expectation of ESL finding it assignments (FTT [136]); that was just
not how the set-up worked. ESL is unable to undermine that finding.

74. There was no error of law in this orthodox application of the Arnold v Britton principles.
In ascertaining what the parties had agreed when they referred to “work” being provided, the
FTT had to give that term a meaning which reflected the particular relevant circumstances,
namely that, in respect of the gap periods, both parties knew ESL was not expected nor in any
position to provide work. The FTT was not ignoring the use of the term “work”; it was saying
that, given the relevant circumstances, the parties’ agreement can only have referred to ESL
using its best efforts to put itself in a position where its likelihood of being able to act as
employer was increased. There was no error of approach in the FTT construing the language
in this way and the conclusion was, in the light of the findings the FTT made, plainly one the
FTT was entitled to reach. ESL is not able to point to any findings which explain why the FTT
would have been duty bound to find otherwise.

75. The further point under this ground, that the FTT was wrong to reject such obligation as
there was to provide a structure whereby ESL would act as employer, was insufficient to
constitute mutuality is relevant to Ground 3 and we address that point there. There is also no
merit in the other points raised (see [71(2) to (4)] above). Regarding (2), the fact that only ESL,
in contrast to the employment agency or end user client, was willing and able to be an employer
does not help because in the gap periods there was no need for anyone to be the employer.
Point (3) is equally consistent with a framework contract and point (4) flies in the face of the
relevant commercial circumstances which the FTT found according to which employment
assignments were obtained through the relationship between the individual and the
employment agency. As established by the FTT in findings which remain unchallenged
regarding the relevant commercial context, there was no space for any intervention by ESL in
the arrangement.

Ground 3

76. Under this ground, Mr Goodfellow emphasises the breadth of the kind of obligation that
can constitute the necessary obligation for the purposes of the mutuality test. He reminds us
that the legal test simply needs one to locate the obligation in the employment field (see [11(1)]
above) and that other factors, including whether a requisite level of control was present, would
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then determine whether it is a contract of employment. It was accordingly not necessary for the
employer to originate the work opportunities — those opportunities could be found by others.
In support of the proposition that such minimal bar was met, ESL relies on the following
findings, which it submits the FTT ignored:

(1) ESL’s commitment to try to provide work by maintaining and widening its network
of agencies and end-users, providing an efficient service to such clients, and to allocate
the assignments offered to it was a valuable and essential undertaking to the employee.

(2) The practical convenience to both the employee and the agency of the employee
being employed by a reliable and trusted umbrella company and the likely impact of
further assignments being obtained to the mutual benefit of ESL and the employee.

77. ESL also points to the lack of evidence for the finding that the employee was accepted
by ESL as being free to divert a work opportunity from an agency away from ESL to another
umbrella company.

78. In our judgment, ESL’s difficulty is that, even if it were right about the low bar of the
test for mutuality, this does not assist it. We remind ourselves of the point made earlier about
the test for errors of law based on facts a first-instance tribunal found, or facts which it said it
ought to have found. In order for ESL to succeed on these points, it needs to establish that the
FTT was bound on the evidence, to have made the findings above (or, in relation to the latter
point regarding the employee’s freedom to divert work, that there was no or insufficient
evidence to justify the findings complained of).

79. ESL is unable to submit that the FTT ignored facts in its reasoning in circumstances
where the FTT did not even find the facts relied upon. As Mr Tolley rightly pointed out, the
FTT did not make any finding that the efficiency of remaining with one umbrella company was
valuable to the employee, or regarding practical convenience. It did find individuals were free
to work for and did in fact work for other umbrella companies appearing on the employment
agency’s preferred supplier list (FTT [117- 118]). ESL’s submission must therefore be
understood as a complaint that on the evidence before it the FTT was bound to make such
findings. However, we were not taken to what evidence was before the FTT of it being
convenient for agencies to use labour from individuals on ESL’s books or, of whether
individuals found it inconvenient not to have to go through the P45 and onboarding process
with a new umbrella company. Even to the extent there was evidence, or evidence from which
such inferences could be drawn, that would not be sufficient for ESL to succeed on this ground.
ESL would need to show that the evidence when viewed in the context of the totality of all the
evidence, was such that it compelled the FTT to have reached the findings ESL suggest.

80. As regards the suggestion that the finding that the individual could divert work that
otherwise would have gone to ESL to other umbrella companies was in error because it was
unevidenced, the first point to make is that the way this point is put rather assumes that there
were assignments which were pre-destined to be conducted with ESL as the employer. The
FTT’s findings were however that the individual sourced the assignment through the
employment agency and it depended on who was on that agency’s preferred supplier list and
the agency’s and individual’s preferences as to which umbrella company was then selected.
The key point was that the choice of umbrella company lay in the hands of the employment
agency and who it chose to put on its preferred supplier list and on the individual as to which
umbrella company it then went with. The FTT heard extensive evidence from ESL’s witness,
Mr Lowndes, regarding how the arrangements operated including situations where an
individual notified ESL that the individual was going to work for another umbrella company.
In these circumstances it is difficult to see how it can be said the FTT’s findings that an
individual could work for competitors lacked any evidence.
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81. ESL also argues that the finding is inconsistent with Clause 15, which it is submitted
requires ESL’s permission to be given before the individual can work elsewhere. But as the
FTT explained, when addressing ESL’s arguments in relation to that clause, the clause imposed
no specific obligation for consent and its more natural reading was that the individual should
inform ESL if they undertook work outside of their contracted hours (the justification being to
check there were no health and safety concerns, as mentioned elsewhere in the clause, and that
they were devoting their time during working hours to their duties). In other words, this clause
could be read to apply during the currency of the assignment. The FTT, in any case, rejected
the argument that the clause (together with Clause 8) required permission to work for others in
the gap periods as a one-sided obligation lacking commercial sense. It would mean the
individual would be required to be available for work 9-5 Monday to Friday but with no
guarantee that ESL would provide work (see [47] above). Mr Goodfellow seeks to distinguish
Kickabout Productions Limited v HMRC [2022] EWCA Civ 502, to which the FTT referred.
However, the way Mr Goodfellow’s own submissions describe the case only serve to illustrate
that the case was similar to the present in terms of the mismatch between an individual
committing themselves to be available for work but with no guarantee of work being provided.
The case concerned the rejection of an argument that there was no obligation on a radio
production company to provide work to a radio presenter as lacking business sense because it
entailed the presenter having to be available for most of the working year but with no guarantee
of programmes for him to earn money presenting.

82. That the FTT was plainly entitled to pick the interpretation which made more business
sense (and was consistent with the other terms of the contract about health and safety concerns)
than one which did not, can readily be understood under the Arnold v Britton principles (see
[76] of the judgment of Lord Hodge in Arnold v Britton referring to Lord Clarke’s statement
in Rainy Sky SA v Kookmin Bank [2011] UKSC 50 that “If there are two possible constructions,
the court is entitled to prefer the construction which is consistent with business common sense
and to reject the other™).

83. For our part we consider that the fact that the individuals were free to work for others in
the gap periods was entirely consistent with ESL not being in a position to offer any work and
was antithetical to the existence of the requisite mutuality. We also agree with Mr Tolley that
the fact that individuals were free to work for others also answers ESL’s argument that the one
week notice period (clause 5) was a benefit that applied during the gap periods as well. If the
individual was free to work elsewhere anyway no such benefit arose.

84. ESL has not succeeded in showing the FTT erred in its conclusion that there was no
obligation to provide work, and no obligation to accept it. Accordingly, we do not need to
engage with the legal dispute over whether an obligation to endeavour to provide work could
constitute mutuality, or whether requiring the benefit to be of value required too much. On the
facts as found by the FTT here, which ESL has not managed to successfully overturn, there
was no work that ESL could endeavour to provide within the commercial context the FTT
found. Issues of value did not arise because what was provided was of no value. Similarly, the
legal dispute about whether contingencies on both the putative employer and employee sides
are enough (as argued by ESL but disputed by HMRC) does not arise in circumstances where,
as found here, the FTT had concluded there was no obligation to provide work even if available.

85. There does remain, however, the question of whether the FTT was wrong to consider that
ESL’s provision of work in the sense of it maintaining and widening ESL’s network of
employment agencies was insufficient to locate the contract between the individual and ESL
in the employment field. The term “employment field”, as Mr Goodfellow’s submissions
acknowledge (and consistent with the Court of Appeal’s reasoning in PGMOL) is not restricted
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to contracts of service but can capture contracts for services (i.e. it is not restricted to employees
but can cover independent contractors too).

86. We consider it relevant to note that in both of those situations, the work in question
emanates from the relationship between the individual and the taxpayer. As Mr Tolley’s
submissions highlighted the “work” advanced here is different because it is the maintenance
and development of ESL’s relations with its business clients (the employment agencies). That
is not, in our view, what is contemplated by the question of whether a contract falls into “the
employment field” the focus being on the relationships between ESL and the individuals
concerned. We also agree that directing individuals to agencies where there might be
opportunities was not the “provision of work”.

87. That the focus should be on the relationship between the individual and the taxpayer is
also consistent with the basic concept, inherent in the term mutuality, that there should be a
correspondence between the obligation to provide work and the obligation to accept work. In
other words, for there to be mutuality, that the subject matter that is said to constitute the work
is something which is capable of being accepted by the individual. Even if ESL’s efforts in
maintaining and developing its employment agency relationships were to constitute the
provision of work in the relevant sense, it would not then make sense to talk of the individual
accepting that work. They might go on to accept an assignment in respect of which ESL is
suggested as the employer, (but that would be acceptance of the work for the assignment period,
not the “work” of ESL in getting on to a preferred supplier list). The employment agency
relationship building and maintenance “work™ would not therefore suffice for showing the
requisite mutuality of obligation during the gap period.

88. We therefore reject this ground.

Ground 4

89. Under this ground, ESL argues the FTT erred in deciding that ESL’s various obligations
under the contract in relation to SSP, SMP and SPP and in relation to notice did not constitute
sufficient mutuality of obligation. All of these provisions were predicated on employment
continuing during the gap periods. That, ESL argues, was not just a unilateral subjective view
on the part of ESL but a shared understanding and/or practice between ESL and the individuals.
ESL accordingly submits the FTT was wrong to consider these obligations irrelevant.

90. The FTT reasoned as follows. It accepted ESL’s evidence that the provisions were not
intended to provide anything beyond the statutory rights and that ESL calculated such
entitlements by reference to the overall period irrespective of gaps between assignments and
on the basis that there was an overarching contract of employment. However, that did not mean
such an overarching contract existed. The subjective understanding of the parties could not
legitimately be taken into account in interpreting the contract. The FTT concluded that “As a
matter of contractual interpretation the relevant clauses did no more than confer on the
individual whatever statutory benefits they are, by law, entitled to” (FTT [146] — [150]).

91. We consider that finding is unassailable. It was consistent with the written terms of the
contract and also with ESL’s own evidence to that effect. It is not open to ESL in view of that
to argue the parties were agreeing that ESL would be obliged to confer additional benefits
calculated so as to take account of the gap periods as well.

92. Thatthen leaves an argument that the parties assumed the entitlement to statutory benefits
would be calculated according to their view that there was an overarching contract. However,
any common understanding the parties had, regarding how the statutory benefits would be
calculated would ultimately, given the FTT’s finding that they would not get more than what
the statute entitled them to, be circumscribed by whatever the correct analysis was under the

17



relevant statutory benefit provisions. That entitlement would in turn (as the FTT reasoned)
depend on whether there was an overarching contract; the very question in issue. Thus, even if
the parties thought ESL was required to pay the benefits on the basis of an overarching contract
that would not mean there was such a contract.

93. The FTT was accordingly right to identify that the obligation the parties had agreed,
which was to pay no more than what the statute required, could have nothing to say on the issue
of whether there was an overarching contract.

94. ESL further argues the FTT was wrong to disregard ESL’s obligations as not showing
the requisite mutuality. ESL refers to the practice for example in relation to SSP (where there
was evidence the period had been calculated covering gap periods). The FTT was also wrong
to consider the SMP and SPP benefits were not relevant because they did not provide any
benefit to the vast majority of employees.

95. It is true the level of take-up of the benefit would not prevent it from being a benefit.
However, the point does not ultimately advance ESL’s case on appeal. These further arguments
are dependent on ESL establishing either that there was at least some form of obligation under
the contract which also existed during the gap periods. Whatever findings were made, or ESL
says ought to be made on ESL’s practice, the only obligation the FTT found (as it was entitled
to for the reasons already discussed) was to confer benefits in accordance with statutory
entitlement and that entitlement did not carry with it any assumption that the contract was
overarching.

Conclusion on mutuality of obligation grounds

96. Onthe facts the FTT ultimately found, the FTT concluded there was no work obligation,
not even a contingent obligation, and no obligation to accept (not even a contingent
obligation). For the reasons set out above, ESL is unsuccessful in its challenge to those
findings. We have also rejected the appellant’s definition of what constitutes “work” in this
context as incorrect. It follows that even if, as regards the relevant legal principles, we were to
proceed on the basis that the minimal level of mutuality which ESL advances were correct (a
proposition which HMRC disputes) the appeal in relation to the overarching contract issue
must fail.

Other Grounds / Respondents’ notice / Supreme Court’s decision in PGMOL

97. Given our rejection of ESL’s grounds, it follows the FTT was correct to hold that there
was no overarching contract of employment. The FTT had gone on nevertheless to consider
whether the “control” test was fulfilled, concluding it was not. Under their Ground 6 ESL
argues that the FTT was wrong in law to hold it was necessary to show control during the gap
periods. We prefer to leave consideration of this issue to a case where the issue of control is
not academic as it is here. For similar reasons we do not address the arguments raised by
HMRC’s Respondent's Notice (that concerned the FTT’s obiter rejection of HMRC’s
argument, which only applied if there was found to be an overarching contract of employment,
and only then in relation to year 2016/17, that s339A nevertheless had the effect, of removing
deductibility).

98. Before leaving the mutuality issue it should also be noted that at the time of release of
this decision the judgment of the Supreme Court in PGMOL (mentioned in Atholl House — see
above [10]) is awaited. Neither party before us had suggested that we ought to stay the hearing
or defer the handing down of our decision. However, noting there was some argument in
PGMOL, as there was by ESL in this case, as to the precise nature of the required mutuality,
we sought HMRC’s views on the likely impact of the Supreme Court’s analysis (given HMRC
were a party to that appeal). HMRC suggested the case was concerned with a different topic
and that its likely impact was not such that we ought to stay the hearing or defer handing down.
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In the end, given our rejection of ESL’s case that the FTT took the wrong approach to
interpreting the relevant obligations, it has not proved necessary to seek to resolve the disputed
points of law on mutuality and not deferring our decision has proved the correct course.

GROUND 7 - THE VALIDITY OF THE REGULATION 80 DETERMINATIONS

99. This ground relates to the FTT’s rejection of ESL’s argument in the section of its decision
at FTT [215] to [259] that the Regulation 80 determinations were invalid, because HMRC had
failed to specify a “class or classes of employees” to whom the Regulation referred to. Under
the column on the standard form HMRC had used (headed “Name and National Insurance
number of employee”) HMRC had simply inserted the words “payments of non-allowable
expense”.

100. Regulation 80 provides as relevant:
“80 Determination of unpaid tax and appeal against determination

(1) This regulation applies if it appears to HMRC that there may be tax payable
for a tax year under regulation 67G, as adjusted by regulation 67H(2) where
appropriate, or 68 by an employer which has neither been-

(@) paid to HMRC, nor
(b) certified by HMRC under regulation 75A, 76, 77, 78 or 79.
(1A) ...

(2) HMRC may determine the amount of that tax to the best of their judgment,
and serve notice of their determination on the employer.

3) ...
(3A) ...
(4) A determination under this regulation may-

(2) cover the tax payable by the employer under regulation 67G or, as adjusted
by regulation 67H(2) where appropriate, 68 for any one or more tax periods
in a tax year, and

(b) extend to the whole of that tax, or to such part of it as is payable in respect
of-

(i) a class or classes of employees specified in the notice of determination
(without naming the individual employees), or

(ii) one or more named employees specified in the notice.”

101. The FTT held that the Description “payment of non-allowable expense” (inserted under
the heading “Name and National Insurance number of employee” was sufficient (when
informed by ESL’s knowledge of HMRC’s investigation and conclusions), as set out in the
letter of 26 February 2018 accompanying the Regulation 80 form, to satisfy the requirements
of Regulation 80(4)(b)(i).

102. That correspondence referred to the non-deductibility of travel expenses which
constituted ordinary commuting. In it, HMRC rejected ESL’s view that “the workers engaged

by [ESL had] been attending temporary workplaces” and that “for the avoidance of doubt [that]
HMRC [considered] each period of employment to be a separate period of employment”.

103. The FTT agreed with ESL the test was objective but rejected ESL’s argument that the
class had to be apparent from the face of the determination so a third party who had no
background in the circumstances leading up to the determination could understand it. The FTT
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did not cite authority for that conclusion but reached it because it considered the purpose of the
determination, like that of any assessment, was to enable the person assessed to know what
was being assessed. The FTT considered there was both an objective and a subjective element:
in other words, could a person equipped with the background knowledge of the notice’s
addressee (here ESL) objectively understand from the wording of the determination that it
related to a particular class of employee and accurately identify that class? (We note that this
broadly reflects Lewison LJ’s description of the test under s114(1) Taxes Management Act
1970 (“TMA”) in Archer which the FTT went on to discuss).

104. Asthe FTT explained at FTT [231]

“The effect of this approach is that correspondence between the taxpayer and
HMRC can be taken into account in deciding whether the wording of the
determination is sufficient to identify a class of employees to the extent that it
is relevant to the knowledge held by the taxpayer. The class is still specified
in the determination. The correspondence simply informs the taxpayer’s
understanding of the description contained in the determination.”

105. That was broadly also the approach (although without any detailed analysis) taken in
Westtek Ltd v HMRC [2007] (SpC629) where the Special Commissioner held that a notice,
which had referred under the “class of employees” heading t0 “in respect of management
charges”, was “clear enough”, it being clear “that no-one was in doubt for an instant as to which
employees were included in the class”. In contrast the FTT in Trowbridge Office Cleaning
Services Limited v HMRC [2017] UKFTT 0501 (TC), putting emphasis on the wording
“specify” in Regulation 80(4), held the class had to be apparent from the face of the Regulation
80 form itself.

106. Applying that test (an objective determination informed by the knowledge ESL had of
HMRC'’s investigation and conclusions) to the facts, the FTT accepted HMRC’s argument that
the necessary inference from the words used in the form was that what was being described
was “a class of employees who received payments of expense which are not allowable”.

107. On that basis the FTT upheld the validity of the determination, but it went on to hold that
any error would in any event be cured by s114(1) TMA.

108. ESL also accepts in its notice of appeal (para 21.1): “that the meaning of the words used
in the notices should be ascertained objectively and in doing so one can take account of the
correspondence passing between HMRC and the taxpayer at the time of the notices”, but goes
on to say: “However, such background correspondence cannot be used as a substitute for the
wording contained in the document”. ESL argues there is nothing in HMRC’s language which
limits the scope of the notice to i) travel and subsistence expenses ii) “assignment” employees
(i.e. so as to exclude head office staff) iii) as regards “assignment” employees those working
only one assignment (ESL argues the correspondence had suggested the dispute was limited
only to such employees).

109. These criticisms must be dismissed purely on the basis of ESL’s own acceptance in its
notice of appeal. The words in the notice (read in the context of the heading) put forward the
class of persons namely those in respect of whom unallowable expenses have been claimed.
The correspondence, in our view, falls into the category of informing the words used in the
notice rather than substituting those words.

110. The words viewed in isolation, are (as is implicit in the FTT decision) insufficient to
specify a class. But to the extent that the formulation raises any ambiguities as to the expenses
and persons covered these are clearly resolved once those words are informed by the
correspondence accompanying the notice. From the 26 February 2018 letter it is plain:
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(1) the expenses are not all expenses but those relating to travel and subsistence (the
letter specifically referred to those).

(2) The relevant persons are not all employees but those construction workers who
work on assignment (the letter referred to HMRC not considering that “workers engaged
by [ESL] [had been attending temporary workplaces] and to HMRC viewing the travel
expenses as constituting “ordinary commuting”. Contrary to Mr Goodfellow’s arguments
in reply we do not consider the points being made in the letter to be capable of capturing
permanent staff based in the head office. There was no reason to suppose any dispute
arose regarding such permanent head office staff attending temporary workplaces. There
would have been no dispute about their employment status or any reason to refer to such
staff as “workers engaged by ESL” (which phrase would most naturally apply to the
construction workers on assignment). From all of this it would be abundantly clear
HMRC were not targeting travel expense claims by staff based at the head office,

(3) theclass of employees was not ambiguous as to whether it only covered employees
working one assignment or more as HMRC went on to say that for the avoidance of doubt
it considered each period of employment to be a separate period of employment.

111. ESL also argues that the determination was not made to best judgment because it was
overbroad in that it covered charges and employees that HMRC were not seeking to charge.
To the extent best judgment applies to the specification of the class (the words in Regulation
80 are, as HMRC point out and the FTT noted, focussed on the amount of tax), the fact the
accompanying letter did, for the reasons explained, make clear the class of employees HMRC
sought to charge also disposes of that argument.

112. Accordingly, simply on the basis of ESL’s acceptance in its notice of appeal that the
words of the Regulation 80 notice may be construed by taking account of the relevant
correspondence, we consider the FTT was correct to reject ESL’s invalidity argument.

113. That is sufficient to dispose of the appeal against the FTT’s decision that the Regulation
80 determinations were not invalid. But had it been necessary we would in any case reject
ESL’s arguments on s114(1) and find that that provision would apply to cure any error.

114. Section 114(1) TMA provides:
“114 Want of form or errors not to invalidate assessments, etc

(1) An assessment or determination, warrant or other proceeding which
purports to be made in pursuance of any provision of the Taxes Acts shall not
be quashed, or deemed to be void or voidable, for want of form, or be affected
by reason of a mistake, defect or omission therein, if the same is in substance
and effect in conformity with or according to the intent and meaning of the
Taxes Acts, and if the person or property charged or intended to be charged or
affected thereby is designated therein according to common intent and
understanding.”

115. Mr Goodfellow highlights the two conditions within it: first whether the assessment or
determination is in substance and effect in conformity with or according to the meaning of the
Taxes Acts, and second whether the person is designated according to common understanding.
As to the first, The FTT said at FTT [255]:

“The determinations were in HMRC’s prescribed from. They were therefore
in substance and effect in conformity with the Taxes Acts”.

116. ESL argues that the FTT was wrong to consider s114(1) (that the determinations were in
substance and effect in conformity with the Taxes Acts) applicable on the basis that the actual
document followed a format prescribed by HMRC. ESL also argues that the substance and
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effect of the notices did not conform with the requirements of the Taxes Acts since they failed
to provide essential information to ESL about the employees and the income which was being
charged. Mr Goodfellow developed this point, as he had done before the FTT, by reference to
the Court of Appeal’s decision in Baylis v Gregory [1987] STC 297 where the error, there in
assessing the wrong tax year, was considered so fundamental that it could not be remedied,
submitting the error here in failing to specify the class of employee was similarly fundamental
and therefore that the first aspect of s114(1) was not satisfied. In R(aoa) Archer v HMRC [2017]
EWCA Civ 1962 the Court of Appeal held HMRC had not made an amendment to the
taxpayer’s self-assessment, as mandated by the legislation, despite the surrounding knowledge
known to the parties and the fact the amendment had been made on-line. The court went on
however to hold the surrounding knowledge and on-line amendment meant that s114(1) was
satisfied and could remedy that omission. That reasoning concerned the second condition
(common intent or understanding); it being implicit that the first condition, conformity with
the Taxes Acts in substance and effect, was satisfied. In that respect Mr Goodfellow contrasted
the situation in Archer with ESL’s position. In Archer the taxpayer had the necessary
information to know the amount of the amendment so it could be seen how the relevant
proceeding was in compliance in substance and effect whereas failing to identify which
employees were sought to be assessed, meant that HMRC had not complied with a
fundamentally important step.

117. If it had become necessary to consider this point, we would not consider the FTT had
erred in concluding that the first condition was satisfied. Its reasoning was consistent with the
Court of Appeal holding in Archer that s114(1) could apply to cure a self-assessment despite
that not having made an amendment. It was also consistent with the Court of Appeal in HMRC
v Donaldson [2016] EWCA Civ 761 (considered in Archer) holding s114(1) applied despite
the penalty notice there not having stated the period as the Taxes Acts had required. Those
errors, like the error here, were plainly of a different character to the error in Baylis where the
wrong year was adjudged fundamental to the nature of the assessment. While Mr Goodfellow
may be correct that the FTT was wrong to reason that because the determinations were in
HMRC’s prescribed form, they were therefore in substance and effect in conformity with the
Taxes Acts (that point seems to us to be more relevant to explaining why the determination
was one which “purports to be made in pursuance of any provision in the Taxes Acts....”) it is
of no consequence as the FTT would have been correct to find the first condition was satisfied.

118. As to the second condition, the FTT applied the correct test, confirmed in Archer, of
looking at matters from an objective perspective but equipped with the knowledge of the
taxpayer, taking account of the wider communications between it and HMRC. For reasons
already explained, because of the detailed and specific terms of the covering letter, the FTT
was well able to find for the purposes of s114(1) that, objectively, a person equipped with that
knowledge would be left in no doubt who the relevant class of employees was.

119. ESL’s allegation that it was in fact misled is irrelevant (as explained above in Archer)
and in any case, as Ms Choudhury points out, unevidenced.

120. Although this ground of appeal is resolved on the basis of the appellants’ acceptance of
the relevant legal principles, we do have some reservations about whether it is correct. We have
no doubt the Regulation 80 determinations were valid but for our part the basis for this is the
operation of s114(1). We take that view because both in Donaldson and Archer recourse to the
wider correspondence was not undertaken when considering whether the notices complied with
the relevant legislative requirements in the first place but only when considering the application
of s114(1). We recognise that in Archer Lewison LJ’s reasoning distinguished the question of
whether an assessment had been amended with interpretation of words. The issue here is not
amendment but specification of class. We think there is a closer analogy here with the analysis
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in Donaldson where the penalty notice did not, as the legislation required state the period in
respect of which the daily penalty was assessed. It was accepted, as became clear when the
Court moved on to consider s114(1), that the recipient could work out that period from other
information that had been provided. However, that was not sufficient to fulfil the requirement
that the period be “stated”. In line with that approach and the similarity between “state” and
“specify”, in the absence of the appellant’s acceptance, and had it been necessary to consider
whether the determinations had adequately specified a class, we consider that specification
ought to have been apparent from the face of the Regulation 80 determination. In that regard
we agree with the FTT’s analysis of Regulation 80(4) in Trowbridge with the proviso that such
specification could incorporate other documents by specific reference. Extraneous
correspondence would thus only become relevant at this stage of the analysis if specifically
incorporated by reference. The omission to specify a class on the face of the Regulation 80
determination would not of course render the determination invalid unless it fell outside the
scope of s114(1), which as Archer makes clear does entail examining the knowledge of the
taxpayer and adviser.

121. Whichever route is taken to explaining why the Regulation 80 determinations are valid,
we endorse the comments of the FTT that it would have been preferable for the class to be
specified by HMRC with more detail on the form. HMRC’s skeleton refers to the difficulties
faced in obtaining information from ESL. We have not considered those but to the extent it is
clear the 26 February 2018 letter contained the relevant context for specifying the class it ought
to have been straightforward for the determinations to have, for instance, specifically referred
to that letter.

GROUND 8 - FTT WRONG TO CONCLUDE REIMBURSEMENT WAS NICS EARNINGS

122. ESL argues that even if there was no overarching umbrella contract of employment, then
for the purposes of NICs, the reimbursement of travel expenses was not subject to NICs as it
did not fall within the particular NICs definition of “earnings” in s3(1)(a) SS(CB)A 1992. That
defines earnings for NICs purposes as “any remuneration or profit derived from an
employment”. Reimbursement of travel expenses are disregarded from earnings by provisions
in secondary legislation but reimbursement of travel expenses where these are from home to a
permanent workplace, is excluded from that disregard. In other words, as with the position in
tax, no deduction is available for reimbursement of ordinary commuter travel expenses.
However, the fact such expenses may not be disregarded is, under ESL’s argument, irrelevant
because the reimbursement payments were not “earnings” in the first place. ESL does not
challenge the conclusion that the reimbursement of home to work travel (commuting expense)
is subject to tax. (Sections 70-72 ITEPA specifically treat payments in respect of expenses as
earnings for income tax purposes even if they would not otherwise be earnings.)

123.  HMRC’s position, which the FTT agreed with, is the reimbursement of travel expenses
are earnings which fall within that section. Those earnings are not taken out of it by the
disregard for reimbursement of business travel. In other words, the reimbursement of
commuting expenses are profits that are liable to NICs as earnings but are not then disregarded
as business travel expenses.

124. Under this ground ESL argues the FTT was wrong to reject ESL’s argument. The FTT
dealt with the issue at FTT [260] to [283] of its decision. The issue raised by this ground is
essentially one of statutory interpretation of the scope of s3(1)(a) SS(CB)A 1992 in the light of
the authorities.

125. The FTT (at FTT [278]) took the following principle from its analysis of the authorities
(Owen v Pook [1970] AC 244, Donnelly v Willamson [1982] STC 88 and Chesire Employer
and Skills Development Ltd v HMRC [2012] EWCA Civ 1429)
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“...the principle which emerges is that it is only a reimbursement of expenses
genuinely incurred in the performance of an employee’s duties which is not
earnings (or emoluments) on general principles and so, in the absence of a
deeming provision, is also not earnings for NIC purposes.”

126. ESL says the FTT was wrong to say the authorities establish the general principle that
only reimbursement of expenses incurred in performance of the duties which are not
emoluments for tax are not NICs earnings. The correct proposition, ESL argues, is that the
reimbursement of expense is not earnings if it was necessary for the employee to incur the
expenditure to perform his or her duties and there is no element of bounty/reward in the
reimbursement.

127. For that test of necessity ESL relies heavily on the Court of Appeal’s decision in Cheshire
Employer. In that case the taxpayer placed apprentices and trainees with employers and
supervised the training of the apprentices and trainees. The issue was whether a lump sum
component (in addition to a mileage rate) which the taxpayer’s staff were entitled to for
business travel when they visited the apprentices/trainees at their workplaces, was earnings for
NICs purposes. Were the allowances to be treated as earnings because they involved a profit
element (as HMRC argued) or were they to be ignored because they were a reimbursement of
expenditure? Noting the broad-brush nature of the analysis of such expense schemes, the Court
of Appeal considered the FTT had been entitled to find in the taxpayer’s favour.

128. Mr Goodfellow relies on the Court of Appeal’s background summary of the tax and NICs
treatment of travel allowances and expenses at [22] which preceded the court’s analysis of the
particular points:

“It is implicit in the concept of earnings, remuneration and profit that there is
some overall net financial benefit to the recipient. In the context of income tax
it has long been recognised as a general principle that the reimbursement by
an employer to an employee, whether in whole or in part, of an expense that
the employee has had to incur in order to perform his or her duties is not,
without more, an ‘emolument’ of the employee’s employment.

For income tax purposes, however, ITEPA ss 70 and 72 deem sums paid to
most employees in respect of expenses to be ‘earnings’ from the employment,
but this is subject to the right of the employee to show that the expense
incurred by them is deductible. There is nothing equivalent to ITEPA ss 70
and 72 for NIC purposes.”

129. ESL accordingly argues that travel reimbursement should not have been subject to NICs.
The employee could not perform their work without travelling to work, that expense was
therefore necessary and not earnings upon which NICs was due.

130. In our view this reading of the Court of Appeal’s legal summary is unsustainable. First it
IS important to recognise the context in which the summary was given. After noting that there
was a considerable history of the legislative treatment of travel allowances and expenses for
the purposes of income tax and NICs, Etherton LJ, as he then was, explained at [21]:

“In the event, it is not necessary for the purpose of disposing of this appeal to
trace in any detail that history or to describe precisely the relationship between
the treatment of traveling allowance and expenditure for income tax purposes,
on the one hand, and NIC, on the other hand. The following brief and general
summary is sufficient.”

131. ltis trite to say that judgments should not be read as if they were statutes, but in any case,
this introduction to the summary reinforces the fact that the summary was written with the
particular issue that was before the court in mind. As the following passages make clear (and
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as the FTT rightly noted) that concerned business travel. The particular issue in Cheshire was
reimbursement of business travel and whether there was a profit element to the reimbursement.
The Court noted that HMRC were not claiming that there was no element at all of genuine
compensation for business travel expenditure but that HMRC’s analysis would eliminate
entirely any right to NICs reimbursement of any “genuine element of compensation for
travelling expenses in the lump sum payment”. In giving this summary we do not think the
Court was seeking to mark out the precise boundaries of what kinds of expense reimbursement
fell out of “earnings” with a test of whether an employee “has had to incur [the expense] in
order to perform his or her duties”. The point of emphasis was around payments which
reimbursed an expense on the one hand and those where there was a profit element and where
the payment was better characterised as part of the employee’s remuneration.

132. Standing back, if an employer pays its employees their ordinary commuting expenses
most employees would happily accept that as relieving them of spending money they would
otherwise have to incur themselves and therefore as extra remuneration. It would be astonishing
if, in the course of explaining its view of the long established principles (which were described
as applying both to income tax and NICs), the Court had proposed a formulation which cut
across those by taking commuting expense payments out of the scope of remuneration subject
to tax or NICs.

133. ESL rely, to basically similar effect, on Murphy v HMRC [2022] EWCA Civ 1112. Even
though HMRC identify this as a new point we consider it better to address it because it is a
point of law, and although HMRC object to ESL raising it, we have found it does not in any
case assist ESL.

134. In Murphy, the taxpayer argued that employer’s payment of an apportioned success fee
and insurance fee (in settlement of an unpaid overtime claim) was not earnings for the purposes
of s62 ITEPA. A key issue was the interpretation of the term “profit” in s62. The Court of
Appeal rejected the Upper Tribunal’s analysis that “profit” meant net profit. Mr Goodfellow’s
focus however is on the court’s reasoning that the question of whether a payment amounted to
“taxable earnings” from the taxpayer’s employment and was therefore entirely separate from
the question as to whether it was to be allowed as a deduction against taxable income.

135. Andrews LJ explained at [49]:

“In determining whether a payment by the employer to the employee is an
‘emolument’ or ‘earnings’ from employment, the sole question is whether the
payment is a reward for their services as an employee. If the employee is
obliged to incur an expense out of their own pocket in order to carry out their
duties, and the employer subsequently makes a reimbursement of that
expense, he is not, in any sense, rewarding the employee for the provision of
their services. By making good a loss which the employee has incurred for the
purposes of doing their job, the employer is not conferring any financial
benefit upon them. Similarly, if the employer makes good a loss which the
employee has incurred outside the context of their employment, but not by
way of remuneration for their services, but under some entirely separate
arrangement, as in Hochstrasser v Mayes, the payment does not fall within the
scope of the definition of ‘earnings’ even if, in order to take advantage of that
arrangement, the payee has to be an employee of the person making the
payment. But if a financial benefit is conferred on the employee in return for
their services, the whole of that benefit is treated as taxable income, subject
only to deductions which are allowable under the relevant statutory
provisions.”

136. Mr Goodfellow emphasises that the above extract makes clear that before one gets to the
question of what expenses are deducted or excluded there is a prior question regarding whether
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the amount is remuneration or profit from the employment. He further relies on Murphy to say
there is a category of exclusion from reward (reimbursement of expenses) which is not limited
to expenses necessarily incurred in actual performance of duties of assignments, for instance
travel between workplaces. It extends to any payment: "...making good a loss which the
employee has incurred for the purposes of doing their job..." and even a scenario in which
"...the employer makes good a loss which the employee has incurred outside the context of
their employment, but not by way of remuneration for their services, but under some entirely
separate arrangement"”, so long as it is not a reward conferred on the employee in return for
services. ESL accepts the facts of Murphy are clearly distinguishable but says the principles
are relevant and helpful in determining circumstances in which reimbursement of expenses is
a payment of emoluments e.g. when the payment is intended as a reward for services. HMRC
rightly point out that this evidential issue was not raised before the FTT and if it became
relevant to consider it the matter could only be resolved by remitting it to the FTT to make
relevant findings of fact,

137. However, the key point in our view to take away from both Cheshire and Murphy is the
contrast they draw, for both tax and NICs, between payments involving financial benefit and
ones where there is no financial benefit because the employer is making good an expense that
one would not expect the employee to finance out of their own pocket. Neither case sets up any
proposition or gloss to the statute to the effect that a reimbursement of expenses that have had
to be incurred in order to perform the job escapes the legislation. Neither case requires it to be
found that reimbursement of the employee’s commuting expenses cannot be regarded as a
financial benefit. As Andrews LJ emphasised, the fundamental question remains whether the
sum in question is a reward for services. The FTT was therefore correct to reject ESL’s
argument which was based on a misreading of Cheshire. ESL’s new point on Murphy does not
add anything as that too is based on a misreading of what the Court said.

138. While we can see that Mr Goodfellow drew out from Murphy that it was an error of law
to reason that because the sum reimbursed related to something for which there was no
deduction in order to meet the way HMRC had put their argument, it should be noted that the
FTT did not actually use that logic. Its reasoning was that, as a matter of principle, only a
reimbursement of expense genuinely incurred in performance of an employee’s duties was not
earnings. However, the fact that its formulation happened to coincide broadly with the test for
deductions and disregards which use similar language did not mean it took the deduction
provisions as its starting point.

139. To the extent ESL says the FTT’s proposition misreads the earlier older authorities then
we disagree. HMRC point out that the very same issue as to whether reimbursement of home
to work travel expense was “earnings” for NICs purposes was considered in Reed Employment
plc and others v HMRC [2014] UKUT 160 (TCC). That also brought out the distinction (which
the FTT did) between expenses in the performance of duties on the one hand and expenses to
put one in the position to do so. The Upper Tribunal in Reed was similarly taken to Owen v
Pook, Taylor v Provan, and Donnelly v Williamson. The Upper Tribunal considered (at [274]):

“...in our view the cases analysed above, taken as a whole, support the FTT’s
findings in para [246] of the Decision that there is nothing in Pook v Owen or
the other authorities which casts doubt on the fundamental distinction between
expenses incurred in putting oneself in a position to work and expenses
incurred in doing the work oneself, the expenses incurred in Pook v Owen, as
Lord Wilberforce held, falling into the latter category and the expenses
incurred by the Employed Temps in travelling to a permanent place of work
falling into the former category and therefore consistent with well-known
authority such as Ricketts v Colguhoun (Inspector of Taxes) (1925)10 TC 118,
[1926] AC 1, to be regarded as earnings falling within Ch 1 of ITEPA.”
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140. We agree with that view and see no reason to adopt a different approach. The Upper
Tribunal in Reed reviewed the same authorities as ESL rely on and the fact that the Upper
Tribunal’s decision was obiter does not detract from the force of its persuasive value. It is true
the Upper Tribunal in Reed was not referred to Cheshire but for the reasons we have explained
the extract relied on from that case was not saying anything more than that certain kinds of
reimbursements, because of their nature, were never earnings in the first place. Cheshire was
also not a case about commuting expenses. The Upper Tribunal in Reed also did not have the
benefit of the Supreme Court’s decision in Forde v McHugh [2014] UKSC 14 where the point
was made that “earnings” for NICs purposes could be wider than “earnings” (or in the old
terminology “emoluments”) for tax purposes. Again, that does not take away from the force of
the relevant conclusion in Reed. As the FTT explained, the Supreme Court noted the concept
of earnings in NICs was wider, not narrower as ESL argue.

141. ESL’s argument based on a structural difference between NICs and tax also does not
assist. ESL submits that it is significant that NICs look to a “profit” whereas tax takes a gross
sum then accounts for a deduction in primary legislation (as opposed to NICs which deals with
this in subsequently enacted secondary legislation — which it is accepted should not be used as
an aid to construction of the provisions of the primary legislation). However, as Murphy, a case
which ESL relies on, explains, one should not look to the scope of deductions in order to
determine the prior question of what is “earnings”. Consistent with that logic the fact the NICs
deductions are in secondary legislation and the tax deductions are set out in primary legislation
should not then matter as the scope of such deductions are not relevant to the prior question of
what constitutes earnings anyway.

142. The sole question, as Murphy emphasises, is whether the payment is a reward for
services. Once it had been decided (correctly as we have found) there was no overarching
contract of employment, the travel to each individual assignment was travel to a permanent
workplace; in other words ordinary commuting expenses. For all the reasons we have discussed
the FTT was entirely correct to reject ESL’s argument that reimbursement of commuting
expenses, although subject to tax, escaped the scope of NICs.

143. ESL’s appeal is dismissed.
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JUDGE SWAMI RAGHAVAN

Release date: 25 January 2024

27



